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Achut Sitaram v. Tarachand — 

Ahmad Balu v. Ganesh Vishnu — 

Ambaram Kuberdas t. Secy, of 
State — 

Appaya Padadaya v. Lakham- 
gowda — 

B 

Babusingh Narayanji v. Sambhaii 
Shivaji — 

Bai Balagavri v. Motilal Ghela- 
bhai — 

Bai Karimabibi v» Abderehman— 

Bai Kashibai v. Purshottam 
Keshavji — 

Bai Kasturibai v. G. I. P, Ry. Co. 

Bai Mani v. Ranchod Lai Amrit 
Lai 

Bai Monghibai v. Bai Nagubai 

Bai Parvati v. Nadiad Munici¬ 
pality _ 

Bala Raghu v. Bhiku Genu — 

Ba^rishna Daji v. Collector, 
Bombay Suburban — 

B^dra City Municipality v. 
D. A. D’Monte — 

ank of, Bombay v. Fazulbhoy 

Ebrahim __ 

®apuii Narso v. Dattu Antaji — 
^ffvb°a Sadhu 

Basangowda v. Irgowdati — 
1923 N. I. .(Bom,)—I. 
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# Indicates cases of General Importance. 
# # Indicate cases of Special Importa ice. 



Accounts. I 

-Limitation—Part time-bar¬ 
red—whole time barred where 
one cause of action, 

-Re-opening of — Two or 

three false items must be 
proved first. 

Arms Act (XI of 1878.) 


113 

16 


«> 


—Ss. 19 & 1'^ —Public assem¬ 
blage includes marriage 
procession a public road. 






Bombay Bhagdari Act (V 6i 
1862.) 

-S. 3 — Lease for a long 

period of time is no sale — 
Adverse possession by alie¬ 
nee. 



Bombay City Municipal Act 
(III of 1918.) 

-S. 16 (j) — Employee in a 

newspaper not prohibited. 30 5 

-S, 33 — Decision under — 

Revision does not lie — Civil 
P. C S. 115. 421 


—5. 36 (p) — Construction — 
Matter before the meeting 
must be directly connected to 
disqualify. 

S. 36 (p) and S. 16 (1) (f) — 
Interest - Meaning — Share¬ 
holders—Trustee of a share¬ 
holder— Medallion holders — 
Editor with Complimentary 
pass not disqualified. 

-—S3. 147 & 146 — Tenant 

bound to pay increase in 
taxes. 

1923 S. L (Bom.)—L 



305 

70 


Bombay District Municipal 

Act (III of 1901.) 

-Octroi S.•hediile—Construc¬ 
tion— A<1 v^ilorc/n duty. 413 

-Ss. 50 & 3 (17)-Government 

not a necessary party. 456 

-S. 50 A.—Government not a 

necessary party — Rights of 
Govt. 459 

-Ss. 96 and 3 (7)—Erection of 

wall on old foundation—Per¬ 
mission necessary. 407 

- S. 122—Powers of Munici¬ 
pality under — Notice under 
the section, not necessary— 
Disobedience no oITence. 30 

-S. 155-Lawful order-Notice 

under S. 122 not a lawful 
order. 30 

-S. 160 (3) — Order can be 

executed as decree. 289 

Bombay Hereditary Offices 
Act of 18941. 

-Ss. 11 and 11-A— Rent due 

from date of declaration— 

“ Thence forward reverb to 
vatan ” meaning. 478 

Bombay High Court Rules. 

-Admiralty Jurisdiction — 

Procedure. 51 

-Original side (amended) R. 

'’^15 — Existence of partner¬ 
ship in dispute. 394 

Bombay Khoti Settlement 

Act il of 1880.) 

-S. 10 — Transfer includes 

simple mortgage. 33 

(D) 


Subject Index, 1923 Bombay 


Bombay Land Revenue Code 
(V of 1879.) 

-S. 5^~Occupancy rights— 

Assessment paid by tenants— 
Presumption ^ Satara Dis¬ 
trict-Rent equivalent to as¬ 
sessment — Enhancement of 
rent. 

-S. 83 — Long occupancy— 

Agreement to give up posses¬ 
sion — Presumption is of no 
permanency. 

-S- Ibh— Notice containing 

wrong description of years— 
Valid. 

-S. 217 —Applicability—Hol¬ 
ders under special grants. 

Bombay Mamlatdar’s Courts 
Act (II of 1906 ) 

-S. 5—Possessory suit—Pro- 

cedilre. 

Bombay Rent (War Restric¬ 
tions Act (II of 1918.) 

-Premises excludes lodger. 

-S 9 (1) & (2) —The increase 

of rent and mortgage interest 
-(War Rf'strictions Act 1915) 
—Payment after suit is use¬ 
less. 

Bombay Revenue Jurisdiction 
Act (Xof 1876.) 

-S. 4 (b)—Scope — Objection 

under. 

-S. 11—Collector’s refusal to 


449 


397 


478 


79 


60 


228 


38 7 


79 


grant sanad—Suit lies only if 
all appeals presented. 

C 

Civil Procedure Code (V of 

1908.) 

* - 3 2 (3) — Decree-holder — 

Deft, in suit for specific per¬ 
formance can be D. H. 

* -S. 2 (12)--Premium receiv¬ 

ed from a sub-tenant by ten¬ 
ant holding over after notice 
is mesne profits. 

—S. 9—Civil nature — Ques- 


416 


26 


398 




tion as to validity of votes at 
a meeting is not one of in¬ 
ternal manageraent-Suit ten¬ 
able. 

-S. 11 — Co-defendants bar¬ 
red where adjudication 
necessary and interests con¬ 
flicting. 

S. 11—Decree under — Dek- 


305 


203 


kan Ag. Rel. Act may bar 
suit for redemption. 


Civ. Pro. Code. 

*-S. 11 — Might and ought 

Claim omitted is barred, 

—S. 11 — Might and oughts 


*♦ 






** 






145 


First suit to enforce partition 
effected by father dismissed— 
Second suit for partition 
after father’s death—Not bar¬ 
red. 467 


—S. 11—Principle applies to 
execution proceedings even 
constructively. 36 

S. 35-Partition suit, costs to 


be borne by eacn party as 
incurred except institution 
fee. 464 

—S- 41 — Certificate by the 
executing Court not to be 
sent where there is partial 
failure. 396 

—S. 41—Method of informa¬ 
tion not prescribed. 371 

—S. 47—Auction purchaser is 
no representative ; J. D. cant 
attack sale in suit though 
auction purchaser interested 
in the dispute 214 

—S. 47—Decree for possession 
—J. D. liable for waste by 
judgment-debtor after decree 
in execution. 391 

—S. 47—Relief jointly against 
some persons parties to suit 
and some not parties — Sepa¬ 
rate suit not barred. 450 

—S. 48—Appeal against some 
defendants dismissed—iStart¬ 
ing point as against others 
remains intact. 400 

—S. 60— Agriculturist is one 
who earns livelihood by 
agriculture. 12 

S. 60 — Valid restriction on 


disposing power by deed of 
compromise by a Hindu 
widow takes away disposing 
power. 

S. 80 — Official Assignee 


276 


Suit for declaration and pos¬ 
session against insolvent-- 
Notice unnecessary. 392 

S.92-Deft.to prove necessary 


287 


elements for applying section 
—Breach of trust or direction 
of Court, necessary element. 67 
—S 92—Sanction obtained for 
some reliefs — Other reliefs 
joined not to be granted but 
otherwise suit valid. 428 


Subject Index, 1923 Bombay 


Civ. Pro. Code. 

-S. 98—Letters Patent, S. 36 

—Applicability—High Coxirt 
Judges differing in opinion in 
appeal from a Judge of High 
Court — Senior’s opinion to 
prevail. 






218 


—S. 100-New plea requiring 
evidence not allowed. 254 


S. 100—Point involving evi¬ 


dence. 


—S. 105 — Final decree must 
be appealed from though 
Court incompetent to pass 
final decree. 

S. 109 (a) — Interlocutory 


order not finally disposing of 
rights is no final order. 

—S. 110 — Decree for more 
than Rs. 10,000—Value of the 
property involved must be 
10 ,000, not necessarily the de¬ 
cree. 

—S. 110 — Ejectment suit by 
Landlord—Value at twenty 
years purchase money. 

S. 110—Order indirectly in 


volving claim over Rs. 10,000 
but applicant’s interest less 
than 10,000—Leave granted. 
—S 115 — No revision from 


order of remand. 

■S. 115—Refusal to pass de- 


j. 

cree in terms of an award is 
not a case decided- 
—S. ^ 152 — Decree passed 
against legal representative 
personally — Application to 
amend decree at a late stage 

entertainable. 

O. 1 R. 8—Permission after 
filing of suit valid —No neces¬ 
sity of such permission if per¬ 
sons interested have notice of 
the suit. 

0. 2 R. 2—Mortgagee suing 

for a part of mortgage money 

when whole is due can’t sue 

for whole later. 

O. 2 R. 2 — Omission of 

claim not due to inadvertence 

mistake bars fresh suit- 

0- 2, R. 2 — Prior suit for 

profits as tenants-in-common 

L®*ter suit for partition 

and profits not barred. 

R, 2 (l)-Boinbay High 
Court Rules. 


37 


200 


39 


59 


23 


176 


401 


402 


414 


305 


201 


63 


440 

41 


Civ. Pro. Code. 

-O. 3, R. 2 (c) and S. 99 — 

Bombay High Court rules - 
Power of attorney. 

0.6, R. 17 Mis-description 


* « 








44 


of the name of defendant 
Amendment allowed-Civil 
C., O. 29 R. 1. 

—O. 6 R. 17—Suit under O. 1 


45t 


R. 8 allowed to he amended by 
addition of parties. 

— 0- 8, R. 6 —Equitable sel-otf 
—Ditference between a set off 
and counter claim — High 
Court Rules, Original Side, 
R 118 — Same tran^'^action 
legally recoverable 
—O. 8 R. 6—Set off and coun- 


305 


24 


ter-claim — Distinction - Set 
off can be pleaded even in 
appeal—Set off barred only if 
barred on date of suit but 
counterclaim barred if barred 
when pleaded. 

—0. 9, R. 8—Plaintiff absent 
—Dismissal — Remedy is re¬ 
view or setting aside dismis¬ 
sal. 

—0.9, R. 9—Appliciiifcion for 
restoration itself dismissed 
for want of prosecution—No 
restoration — Civil P. C. S. 
151. 

—O. 9, R. 9- 


113 


39g 


Party appearing 
only after a few minutes — 
Restoration ordered. 

O. 11, Rr. 15, and 18 — Ins- 


386 


480 


pection not allowed of docu¬ 
ments, referred to in pleadings 
but not material 
—O. 14, R. 2 — Issues should 


73 


be framed and decided if ne¬ 
cessary before inspection or 
discovery is ordered. 

—O- 17, Rr. 2 and 3 — 
Default in appearance 
before commencement of 
suit—Dismissal of suit under 
O. 9, R. 8 proper. 

O. 20, R. 4 & S. 151-Minor- 


249 


27 


Mistake as to law held to 
be sufficient. 

-O. 20, R. 12 (1) (c) applica¬ 
tion under R.12 for mesne pro¬ 
fits is not in execution and 
Art. 181 does not apply. 

O. 21, R. 2 — Separate suit 


40 


268 


hes if double payment is re¬ 
covered. 


• i S. 

olo 


253 


4 


Subject 


Civil Pro. Code. 

* 0- 21, Rr. 2 and 






16 — Un¬ 


certified payment could be 

pleaded as objection to assign¬ 
ment. 

0. 21, R. 50 (2) (4) — Cons¬ 
truction of — Deceased part¬ 
ners estate is liable. 

R. 57—Dismissal of 
application removes attach¬ 
ment. 

0. 21, R. 58-Premature ap¬ 
plication prior to attachment 
is untenable. 

0.21 Fi.89—Money received 
by the decree holder doe.^ not 
include money deposited. 

O 21 R. 101—Appeal enter¬ 
tained though incompetent— 

Revision lies, 

”~0. 2 i R. 1 —Costs payable 
ordinarily to deft. 

0. 23 R. 3—Arbitrators’ mis¬ 
conduct — Validity of the 


award to be gone into. 

0. 30, R. 1—Title of the suit 


inappropriate does not justify 
dismissal* 

O. 32 R. 7—Permission to 
re'er necessary. 

0. 33 R. 1 — Part of claim 
paid into Court cannot be con¬ 
sidered Not even where no 
fee prescribed. 

O. 34, Rr. 2, 4 & 7-—Prelimi- 


r ^ A A A 4AI 

nary decree must be made 
final before limitation. 

0.34, R. 6—Form of decree— 


—F A. Vi WV./1 ^ 

Personal covenant by raort- 
gagor—Form in which the 
personal decree against the 
mortgagor should be passed. 
—0.41 R, 10—Applicability 
to Letters Patent Appeals - 
High Court Rules.— Original 
side R. 736—Ground for de¬ 
manding security must be 
made out. 

0. 41 R, 10—Poverty may 


— - — — w ^ ^ ^ ^ J 

not be a ground f^r depriving 
right of appeal but in proper 
cases security can be demand¬ 
ed 

0. 41 R. 23—Remand on as* 


sumption of proof of fact. 

Sch. II Para 20—Submission 


pending probate proceedings 
valid. 


404 


66 


30 


381 


299 


214 

206 


401 


368 

402 


247 


420 


32 


399 


264 

142 


365 


1923 Bombay 

Civil Pro. Code. 

-Appendix A. Form (l)-Title 

of insolvent defendant, in 
plaint. 

Companies Act (VI of 1882). 

* ^S. 72 — Promissory note 
signed by Secretary, Treasurer 
and Agent—Liability of the 
Company arises—Position of 
the Company’s stamp im- 
ma^prial. 

^-(VII of 1913). 

' 76—Extraordinary meet¬ 

ing is no substitute for ordi¬ 
nary meeting. 

Comprom’se Decree. 

Execution beyond time al¬ 
lowed by the decree is barred if 
time i*? of essence- 

* Varying of terms possible. 

Contempt of Court. 

*♦ Bombay High Court—Un¬ 
fair criticism in newspaper 
constitutes contempt. 

* Repetition—Apology use¬ 
less. 

Contract. 

* -Construction — 

not lost bv option to party to 
cancel for gnofi rea^aon^. 

Contract Act (IX of 1872), 

-3. 30—Wagering nature to 

be proved by person alleging— 
Evidence Act S. 101. 

-S. 55—T ime being of es¬ 
sence depends on intention. 

S. 61—Time barred items 


392 


29 


194 


441 

441 


8 


242 


Mutualit 7 


75 


** 


—• ^ • A V A w w & A* V 

paid off in a running account. 
—S. 7.i—Breach—Damages— 
Where seller repudiates be¬ 
fore time, buyer may wait 
or sue at once for damages; 
but benefit of contract to both. 
S. 75—Shares in a Company 


453 

441 

83 


113 




are goods—General Clauses 
Act Ss. 5 & 6. 

Ss. 82 and 83 — Pro- 


373 


perty in goods pa^^ses to buyer 
by assent only of buyer but 
by appropriation seller loses 
right of withdrawing. 

S. 8.5—No passing of pro- 


93 


- ^ ^— 

perty to buyer till uncondi¬ 
tionally aopropriated. 

S, 9l--Scope—English law 


125 


— - - - . ^ ^ ^ ^ ^ ^ - 

applied where seller reserves 
right of disposal— Property 
passes only if delivered un¬ 
conditionally. 


125 
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Contract Act. 

—S. 118—Acceptance; ques¬ 
tion of; does not arise where 
property passes to buyer. 

•-S. 121—Delivery by vendor- 

Purchase money not received- 
Vendor entitled only to pur¬ 
chase money but not dama¬ 
ges. 

-Ss. 173 and 




ltS6—Pawn of 
another’s property—Property 
to be returned to owner. 

Co-owners. 

Co-owner is no trustee. 

Co-sharers. 

* -Partition wall held jointly- 

Each party owner of his half. 

Costs. (See also C.P.C. S. 35.) 

* -Appellate Court-Discretion 

unsound where necessary 
circumstances ignored. 

Criminal Procedure Code 
(V of 1898). 

* -S. 88—Confiscation and Re¬ 

grant—Suit not tenable for 
influencing Revenue Autho¬ 
rity’s decision. 

-S. 108—Prosecution to prove 

their case. 

’S. 195 (b)—‘In relation to’ 
proceedings include proceed¬ 
ing in contemplation but not 

actually before a Court. 

S. 341—Deaf and dumb ac¬ 
cused Attempt to commit 
suicide proved hy signs. 

■S, 422—Provisions impera- 










92 


372 


155 


237 


370 


206 


198 

255 


105 


194 


tive Omission to give notice 
fatal. 

—S. 422—Want of notice to 

D. M. Revision from judg¬ 
ment of acquittal allowable 
at the instance of D. M. but 

not complainant. 

"T®’439 -No appeal filed by 
Government against acquit¬ 
tal Revision by complainant 

not competent. 

S. 439 Order of acquittal 
aside for illegality. 

471 Report not neces¬ 
sary. 

■^S. 476 — Revision proper 

gi'ounds of sanction 
fanciful. 

• ^1®--Certificate of Pro- 
1923 S. I. (Bom.)—2 


74 


264 


455 

74 


261 


201 


183 


Criminal Pro. Code. 

-S. o45 (I) (b) —Fine-Com¬ 
pensation out of fine to bo paid 
only to the person injured. 

Criminal i rial. 

Evidence, equivocal—Bene- 


22 


fit to ac^cused. 


44 


D 




D 


Construction — Mortgage 


decree permitting redemption 
in Chaitra until money paid,— 
Mocau^eof action for po-;<es- 
sion—Limitation Act Art. 181. 300 

** -Setting aside--Eraud—Sup- 

pressing evidence is no ground 
for suit to set aside decree. 379 

Deed. 

-Construction. 281 

-Construction—Date of pay¬ 
ment is due date. 241 

-Construction — Endorse¬ 
ment-;. 296 

-Construction — Fire Insu¬ 
rance Policy. 249 

Construction of connected 
deeds—Mortgage or sale. 473 

-Construi tion““You are full 

owner of my properties” does 
not effect transfer. 303 

Dekkan Agriculturists Relief 
Act (XVII of 1879). 

-S. 2—Agriculturist —Joint 

family—Joint income to be 
seen. 333 

-S. 10 A.-Lease for 500 

years under Bhagdari Act not 
within scope. 146 

S. 22 —Heirs of agriculturist 
not covered. 190 

S^. 43 , 44 , & 45 —Submission 
and award- Validity —Ordi¬ 
nary rules of arbitration are 
not applicable. I 73 

Divorce. 

-Adultery — Proof — Being 

together under same roof not 
sufficient proof. F. B. 321 

-Jurisdiction not based on 

domicile in 1861. F.B. 321 

Divorce Act (IV of 1869). 

Jurisdiction—Foreigner as 
co-respondent not permitted. 284 

-^^Validity of the Act--It is 

within powers of Legislature. 

F. B. 321 
(E) 



6 
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Divorce Act. 

-S. 7—‘For the time being,’ 

meaning of. (F B.) 321 

-S. 15—No relief to guilty 

person- Counter petition al¬ 
lowable in defence. 


284 




* 


E 

Easements Act (V of 1882). 

' Ss. 32, and 33— Form of 
decree—Form 15 Appendix D. 
not useful for directing where 
plff. succeeds in quia timet 
action. 

Evidence. 

—Witness available not called 

— Probable, but not the only, 
inference need not be drawn. 

Evidence Act (I of 1872). 

r-gg^ 24 & 54-Offence of being 

a dacoit—Fvidence? that ac¬ 
cused commits theft is irrele¬ 
vant but admissible under 
S. 54 

S. 25-Self exculpating ‘state¬ 
ment is admissible though 
if false it ‘ihows guilt. 

S. 35*-Birth and death regis¬ 
ter—Value depends on cir¬ 
cumstances. 

—S. 65—Secondary evidence 
not objected to in lower Court 
cannot be objected to in appel¬ 
late Court. 

S. 70 Execution does not 


196 


155 


71 


65 


17 




include attestation. 

—S. 90—Kabja receipt forty 
years old-Presumption of pos¬ 
session made. 

S. 90—Old document—Not 


170 

90 


- — —' V U 

actfd upon creates no rights. 

—S. 92—Agreement complete 

in itself ; no oral evidence 
admissible. 

—S. 92—Sale 


364 

293 


Evidence Act, 

* S. 114— Deed in possession 
of mortgagor—No presump¬ 
tion of benami. 429 

S. 114—Discovery of 


* 


un- 




kown matters shows connec¬ 
tion with crime. 183 

—S. 114 (h)—No adverse pre¬ 
sumption where question irre- 




levant. 

—S.115 


— rviinor - Pronote- 
Misrepresentation by minor 

may estop him. 

Execution. 

*-Decree on award—Court- 

fees not necessary on sum 


305 


169 


-* 


awarded. 
Right to 


Partition decree- 
Execution taken out by plain¬ 
tiff’—Defendant has right to 
continue the proceedings if 
plaintitf unwilling to proceed. 
Execution Sale. 

* Setting aside — Property 
outside the suit included by 
mistake in decree — Sale of 
such property—Suit to reco¬ 
ver value of such property 
does not He. 

Executor. 

Trusts—No duty of Bank to 


41 


23 


62 


* 






or mortgage — 
Deed apparently a sale deed— 
Evidence to show that it was 
a mortgage not admissible 
between parties only. 

Ss. 107 & 108—No presump¬ 
tion as to date—Presumption 
relates to date of suit and not 
any earlier period. 

—S. 108—Fact of death pre¬ 
sumed—Date of death not pre¬ 
sumed. 

S. 110—Converse is true not 


236 


429 


inquire about accounts. 

F 

Family Settlement. 

‘Male heirs* — Expression 
does not restrict estate. 

Foreign Judgment. 

-Suit for recovery of Sterling 

in Indian Currency—Rate of 
exchange on date of foreign 
judgment to be taken. 

G 

Guardian and Ward. 

-Promissory note by guar¬ 
dian for litigation — Minor 
not bound merely on the pro- 
note but may be bound in a 
suit properly instituted. 


155 


177 


437 


304 


Hindu Law 

'** -Adoption 


H 


Adopted son's 


208 


■»* 


absolutely vested estate not 
divested. ^ .... 

Adoption-Authority in joint 


163 


under S. 110 but under S. 114. 361 


family-Widow of predeceased 
coparcener can’t divest wi 
dow of last coparcener of 

her estate. 


17 
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Hindu Law. 

*-Adoption-Deed not sufficient 

proof—Giving and taking 


* 












4* 


essential. 

—Adoption—Prior 
invalid — No bar 
adoption. 

Adoption 


302 


adoption 
to fresh 


Sister’s son can 
be adopted among Lewa pati- 
dars in Gujrat. 

Adoption — Succession to 


301 


427 


maternal grand father’s pro¬ 
perty barred. 

Adoption — Widow can’t 


471 


dispute adoption by husband 
even of incompetent per¬ 
son , if adoption did take 
place. 

—Alienation by guardian 
binding if bona fi<le belief 
is proved. 

Alienation by 


302 


213 


manager— 
Sale advantageous—Not suf¬ 
ficient reason. 

Alienation by widow—Set- 


453 


im- 


• - -- -- w • • • w ^ ^ * 

ting aside—Alienation not for 
necessity—If money in tact 
reversioner must restore that 
money. 

Alienation by widow—Set¬ 
ting aside—Improvement by 
alienee to be paid for, other¬ 
wise alienee entitled to re¬ 
move. 

Alienation by widow with 
consent of reversioner who 
gets a part of her husband’s 
^operty in lieu of consent— 
His descendants cannot 
peach. 

Alienation — Widow—Sur¬ 
render in favour of next re¬ 
versioner must be of total 
estate and must be bona fide 
and not a device to divide the 
estate with reversioner. 

Applicability— Illegitimate 
sons by a Mohammadan mis- 
tress are no Hindus or heirs. 
2 ^ift to Wife-Construction, 
uardianship—Even remar- 

remove natu- 
^?.P®''’<lianship if child lives 

^ith mother. 

Impartible estate—Desghat 
_^ataii8 impartible. 

affa?naf Tiff — Decree 

all binding on 

bers unless members 


16 


385 


471 


191 


384 

216 


213 

467 






Hindu Law. 

prove debt to be not binding. 450 

-Joint family — Manager— 

Suit on pro-note by manager, 
no decree against members. 244 

* -Joint family — Mortgage 

by Karta for business—Pre¬ 
sumption none but little evi¬ 
dence sufficient in case of 
trading family. 265 

* -Maintenance—Concubine— 

Avarulha stree entitled to 
maintenance but not Blniji- 
shya. ' 130 

* -Partition — Common way 

can’t be divided. 

* -Partition—Portion left un¬ 

divided—Widow of one of the 
members can demand parti¬ 
tion. 464 

^ Partition—Portion reserved 

for the parents — Rights of 
S'^ns in the portion are vest¬ 
ed remainder and not con¬ 
tingent interest. 41| 

—Religious eudowment-Alie- 
nation of office of Pujari in¬ 
valid except to member of the 
family of Pujaris. 358 

—Religious endownient--Gift 

by manager (owner) not valid 
beyond lifetime. 296 

* -Religious endowm^^nt—Ma¬ 

nager can sue as manager of 

endowment. 17 # 

-Succession—Bombay Vatan 

Act (V of 1886; S. 2—Daugh¬ 
ters no heirs. 382 

** -Succession —Non-congeni- 

tal insanity causes exclusion. 425 

-Succession — Mitakshara 

School—Separated sons and 
grandsons succeed per stirpes 265 
** Widow — Surrender in fa¬ 
vour of daughter in exchange 
for maintenance valid against 
son adopted after surrender but 
a device to partition the es¬ 
tate between reversioner and 
widow is no surrender nor 
does sale to stranger with 

consent of reversioner amount 

to surrender. 45 ;} 

I 

Interpretation of Statutes. 

Plain meaning to be given 
notwithstanding anomalv or 
absurdity. (P. B.) 




21 
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Jurisdiction. 

** the date of institution 

to be considered — Provincial 
Small Cause Courts Act 
(1887), S. 32 (2). 454 

* -Consent — Can’t confer 

where none exists. (F.B.) 321 

* Trial Court and Appellate 

Court-C.P.C 0. 22 R. 2 During 
interlocutory appeal, suits is 
pending in trial Court. 303 

K 

Khojss and Cutchi Memons. 

* Ancestral property — Son 

has no vested interest. 118 

L 

Land Acquisition Act (I of 
1891), 

** 18 Refusil to make a 

reference—C.P.C.,S. 1L5-Re- 

vision does not lie. 290 

Landlord and Tenant. 

Rent“At)atemeiit“ Uniform 
abatement for 53 years. 359 

-Vatandar Khot in Kolaba ' 

District ))as rigl)t to Ii jali 
frees in Khoti iiisbat lands. 462 

Land Tenure. 

M irasi Tenure—Grant of 
proprietary rights by Inam- 
dar. rfg 

Legal Practitioners Act (XVIII 
of 1879). 

* ; S. 13 Throat to Magistrate 

improper thoutrh given on 
instructions from client--Con¬ 
ditional apologv value!.-ss. 234 

^ /.imitation Act fix of 1808). 

** S. 14 t2i — Another Civil 

Proceeding—Procetding par¬ 
tially wrong-Time cxjludtd. 218 , 

S. 15 — Presidency Towns 

InsoWency AcMllL of 1909) 

S' J 7—Adjudication order is 
no injunciiiin orordtr. 33 

S. 19—Ackri ow ledgment— 
Meaning of—Starts fresh pe¬ 
riod of limitation even if it is 
below account of payments 
on a pro-note 239 

S. 20—Joint debtors—Pay¬ 
ment by one in presence of 
the other—Signature of the 
other affixed constitutes ac¬ 
knowledgment. 369 




Limitation Act 

* Art-'. 12, and 96-Wrong pro¬ 

perty sold at Court sale—Mis¬ 
take of plaintiff. 62 

* Arts. 48, 62— Suit against 

Bank for sale of Govt., 
paper held in trust, governed 
by Art 48 or Art 62. 155 

Art 75 Cause of action— 
Default Limitation begins 
unless there is waiver. 201 

Art 75—Waiver-Proof. 207 

Art. 85—Balance not ne¬ 
cessary in deft’s favour. 82 

Art. 134 — Purchase does 
not include mortgaere. 155 

** Art. 141—Onus of proof on 
alienee-Arficle not applicable 
where adverse possession is 
begun against full owner 364 

* Art. 142—Burden of proof 

on plrf. where when dis¬ 
possession took place is not 
known. 361 

** Art. 164 — Specific know¬ 
ledge of the decree necessary, 193 

* Art. 3 77 — Amending Act 
XXVI of 1920—Limitation is 

90 days. 299 

* Art. 181—Decree not made 
final-Previous applications for 
execution dismissed for want 

of prosecution are useless. 420 

** Art. 181—Does not apply 
to application for mesne pro¬ 
fits under 0. 20 R. 12. 268 

Art .182 — Application to 
postpone Darkhast is no step- 
in-aid 461 

Art. 182 — Prosecution of 






** 


appeal from order in execu¬ 
tion is no step in-iid. 431 

Art. 1>'2—Step-in-aid^ Ap¬ 
plication against J. D- only 
but not against sur(‘ties does 
not operate against sureties. 366 

** Art. 182 (5)—Step-in-aid— 

Application for stay is no 
step. 218 

M 

Mahomedan Law. 

** -Co-heirs — Decree against 

one does not bind the others, 411 
*-Mosque private or public 


rnihrab and rnhnbar not con¬ 
clusive evidence. 


42 
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Partition. 

•-Suit for 


Parsis. 

Snj^lish law does not apply. 

Questions to be 
considered being complicated 
mortgage disputes to be kept 
distinct. 

Part Performance. 

* -Doctrine applies to India. 

Penal Code (XLV of 1880'. 

**-S. llti illus. (a)—Abetment 

to bribe committed though 
some public object is to be 
gained by the bribe. 

* -Ss. 161, & 1L6 Instigation to 

the publicservant to do some¬ 
thing—Jilements of the of¬ 
fence. 

•3s. 201 and 302—Alternative 


177 


294 

473 


44 


44 


legal if accused not prejudiced 262 

Practice. 

-Addition of parties. 177 

*-Adjournment of meeting for 


- - - 

want of quorum by the meet¬ 
ing without notice invalid— 
Religious Endowments Act. 
—Appeal—r\)rmal order ap¬ 
pealed from mw-t be produced. 
—Appeal pending from order 
on objections to report — 
Lower Court can not deal with 
costs and directions. 

New plea -- Non objection 
cures defect. (F, B.) 

—Pleader—No fresh Vekalat- 
nama in claim proceedings 


272 

177 


200 

321 


412 




419 


necessary 

—Pleader’s fees-Ejectment suit.398 

Precedents English cases 
entitled to consideration only. 

^ (F. B.) 321 

—Prosecution of accused’s plea¬ 
der during trial inalvisable. 105 
Relief Suit for mainte¬ 
nance Quantity to be deter¬ 
mined in same suit. 

Presidency Small Cause 
Court Act (X of 1882). 

S 19 ( 4 I Suit to recover 
ornaments given at betrothal 
13 not one for breach of 
promise of marriage. 

4 Insolvency 

Act (III of 1909). 

^xpl. Act of one part¬ 
ner not sufficient. 

vnnalu —Transfer be¬ 

yond three months but pos- 


393 


107 






Presy. Towns Insol. Act. 

session within three months 
not covered by the section. 

-3. 17—Lim. Act, S. 15 is 

not a bar. 

-S. 106 (a)-Leavo to appeal- 

Refusal—Special leave to 
appeal—Leave can bo gran¬ 
ted by Appeal Court under 
inherent jurisdiction—Civil P 
C. (Act. V of 19081. S. 151. 
Press end Reeistrntirn of 

Books Act (XXV of 1837». 

* 7, 8 & I-No Prosum pi ion 

of authorship from name as 

author-Kriowledge of contents 
not presumed, 

Procedure. 

Injunction on the ground of 
nuisance given only when 
nuisance proved. 

Provincial Insolvency Act (V 
of 1920). 

Aden bettlement— Receiver 
appointed under the Act has 
no right to order debtor or 
insolvent to ply. 

Public Conveyances Act (VI 
of 1833). 

* 2 Letting for hire is 
not plying for hire. 

R 

Railways Act (IX of 1890). 

S. 42(2) Reserved accom- 

mo lation for a class is legal. 

—S. 72—Loss-Bur len of pro¬ 
ving loss on consignor though 
wilfull misc)ndnct within 
exclusive knowledge of Rail¬ 
way—Ri.'k note B. 

Registration Act (XVI of 
1908). 

1^ Pre-emption, agree¬ 
ment as to, requires no regis¬ 
tration. ° 

■S. 17 (-) (v) Agreement to 


107 

33 


245 






*» 


effect a sale deed needs no 
registration 

S. 17 (2) *V —Unregistered 

agreement (o effect mortgage 

admissible only if it does not 
create charg©. 

S. l( (b) Kiccha dsed of 

pirtitioa effootia^- partition 

irorn that date mast be regis¬ 
tered. 

S. 33—Signing on behalf 

facie as agent. 

Ss. 33 & 77-Iuter-reiation- 


255 


281 


233 


213 


1 


389 


226 


473 


287 


4G4 

37 
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Registration Act 

S. 33 is subject to S. 77 and 
does not limit the effect of 
Ss. 71 to 77. 

—S. 60—Registration endor¬ 
sement not evidence of facts 
stated therein except of due 
registration-Who signed can’t 
be presumed. 

Ss. 77 and 72—Refusal un- 


187 


253 


der S. 72 or 76 necessary— 
Refusal to condone delay is 
not sufficient, 

S 

Sea Customs Act (VIII of 
1897). 

-Goods imported by G. I. P. 

Ry. not chargeable. 

Specific Performance- 

* -Actual tender not neces- 

sary-Conditional sale-Agree- 
ment to re-convey should 
be in force. 

-Both parties can execute 

the decree. 


187 


423 


15 

26 
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Narayan Krishna Gogte, 

Cr. Ref. No. 23 of 1922, dated 18tl 
October. 1922 by Dist. Magistrate, Eas 
Khandesh. 

Railways Act^ S. 42 (2)—Reserved accornmoda 
Uon for a class. 

Th^ rail<vay ig entitled to cesorve accominoda 
ti^on or a pa ticalar class of pe song wibhou 
wwdwe p'efereDce. The onus of provir-^ 
undae preference is on the person who asserts it 

It Ha quest!-n of fact whether there has beei 
Undue preference. 

(P. 4, Col. 1. P. 5, Col. 2.) 

Per Shah. AG.CJ. a penal provision ouch 

to be strictly co strued and it is for the prosecu 
tion to make oat that the c imp.fc)tinent could b* 
leg*Uy reserved in the manner it was reservec 
on the occasion. A reservHti .n of this kind h 
apt to invo ve a transgression of the limitatioi 

laid down in S. 42 (2) 

(P. 2. Col. 1.) 

Binning~foT the Crown. 

^ reference bj 

the District Magistrate of East Khandesh 
recommending that the conviction and 
en ence should be set aside. The accused 
was convicted by the First-Class Magis- 

Jalgaon City, under S. lOS 
emirRailways Act for having 
for ^^®*^P3'i'ttnent which was reserved 

Anglo-Indians in a 

third“p?a^ accused had a 

to Pachora 

onthe down-passenger train 

the colt ^^22! and he entered 

in fact vSnT®“Vh '^as 

clmed to hold that the Railway 
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Company had no power to reserve the 
compartment in that manner; but follow¬ 
ing the ruling in Emperor v. Brijbasi 
Lai (l) he held that the Railway Company 
had the inherent right to reserve compart¬ 
ments in that manner and convicted the 
accused and sentenced him to pay a fine 
of Rs. 5. 

The accused applied to the District 
Magistrate who has made a reference to 
this Court. 

The point that we have to consider is 
whether the compartment such as was 
reserved in this case could be legally 
reserved for a class of passengers without 
reference to the question whether there 
were any actual passengers of that class 
travelling or known to be intending to 
travel by that train. I have stated the 
question in this form, though in this 
particular case we are concerned with the 
reserved accommodation provided in a 
third-class compartment in a passenger 
train for Europeans and Anglo-Indians, 
as in my opinion that is the question 
underlying the reference. 

It is not suggested that there is any 
statutory provision or any rule under 
S. 47 of the Indian Railways Act 
which authorises this kind of reservation. 

have been done in pursuance 
of Working Instructions" issued by the 
Railway Company, a copy of which hafs 
been furnished to us by Mr. Binning 
appearing for the Company. I refer to it 
only for the purpose of showing that the 
Crown and the Company rely upon the 
inherent powers of the Company and not 

statutory provision or rule. 


1. (1920) 42 All. 827. 
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I have considered the arguments before 
us on behalf of the Crown> the Company, 
and the accused; and I have also consider¬ 
ed the decisions of different Courts on the 
point, which are opposed to the view which 
I take of this question. In the first place I 
feel quite clear that the powers of the 
Company are subject to certain statutory 
limitations and must be determined in 
the light of the scheme of the Act so far 
as it bears upon the point in question. A 
penal provision ought to be strictly 
construed and it is for the prosecution to 
make out that the compartment could be 
legally reserved in the manner it was 
reserved on this occasion. The Company 
has full power to regulate its traffic 
within the limits allowed by Law, Section 
42 ( 2 ) provides the limitation in question! 
(and it is for the prosecution to establish 
that the limitation has not been trans¬ 
gressed in this case. I do not feel any doubt 
that the section refers to all traffic, which 
includes passenger traffic (See S. 3 
( 11 ) ). This point is in my opinion suffici¬ 
ently dealt with in Vishwanath Ganesh v. 
G. 7. P. Ry. ( 2 ). It is true that no suit 
can be instituted or proceeding taken for 
anything done or any omission made by 
the Railway administration in violation or 
conntravention of any provision of Chap¬ 
ter V. But I do not see how a Criminal 
Court is relieved of its obligation to 
consider this question so far as it is 
relevant in determining whether a parti¬ 
cular offence is committed or not. In my 
opinion it is a question of fact to be 
determined in each case whether the 
particular accommodation reserved for 
a section of the travelling public to 
the exclusion of the rest of the public 
involves any undue or unreasonable 
preference or advantage to or in 
favour of any particular person or 
description of traffic in any respect what" 
ever or subjects any particular person or 
description of taffic to any undue or 
unreasonable prejudice or disadvantage in 
any respect whatever. I readily concede 
that the powers of the Railway administra¬ 
tion are very wide so long as it does not 
transgress the limitation which the Statute 
has imposed in the interests of the public. 
But where it exercises its powers in a 
manner which may appear to involve some 
kind of preference, it is open to the 

2. (1991) 45 Bom. 1824=38. Bom. L. E. 809. 


administration to have an appropriate 
rule under S. 47 which would remove the 
doubt and difficulty to a large extent 
For instance if there were a rule authoris¬ 
ing the Railway administration to reserve 
accommodation for Europeans and Anglo- 
Indians travelling in the third class with¬ 
in such limits as may be prescribed the 
onus of proving that such a rule was in¬ 
consistent with the provisions of the Act, 
would He heavily upon the party asserting 
it. When a rule is framed under S. 47, it 
would imply that the Governor-General in 
Council is satisfied as to its need and 
propriety. 

In the absence of such a rule, we have 
to consider it as a question of fact on the 
evidence in this case. In doing so it is 
necessary to bear in mind the provisions 
relating to ‘‘carriage of passengers” in the 
Act. It is provided in S. 66 that “ every 
‘‘ person desirous of travelling on a Rail- 
“ way shall, upon payment of his fare be 
“supplied with a ticket specifying the 
“class, the fare and the range of his 
“journey.” Section 67 (l) provides that 
fares shall be deemed to be accepted 
“and tickets to be issued subject to 
‘ the condition of there being room 
“ available in the train for which the 
‘ tickets are issued”, and that in case 
a person to whom a ticket has been 
issued does not get accommodation the 
fare is to be refunded. Thus it appears to 
me that a person who purchases a ticket 
shows beyond reasonable doubt that he 
is desirous of travelling by the particular 
train and is anxious to secure accommo¬ 
dation. If he finds a compartment vacant, 
and cannot travel by it he is put to an 
undue disadvantage, if the vacant room 
is kept apart for any person who has not 
shown any similar desire to travel. The 
trial Magistrate has remarked in his 
judgment with reference to third-class 
passengers that they “are now-a-days 
“getting little accommodation in crowded 
“ trains even though these reserved com- 
“ partments are seen mostly empty.” In 
fact the learned Magistrate goes so far as 
to think that even a rule if framed would 
probably be considered to be inconsistent 
with the Act. I am not concerned with 
the question whether a rule, if framed 
would be consistent with the provisions 
of the Act, and I do not express any 
opinion as to that. It would be prema- 



1923 Bombay 


EMPEROR V. NARAYAN KRISHNA GOGTE 


3 


ture and improper to suggest any opinion meat for 25 passengers would be practi- 
in anticipation about a rule which does cally reserved for that small number, 
not exist I but as regards the question of This also indirectly but efTectivoly intro I 
fact his observation is entirely in conso- duces an element of preferential treatment.! 
nance with the evidence in the case. The I desire to make it clear that I do not 


relevant evidence on this point is quoted 
in the letter of reference by the District 
Magistrate and is contained in the cross- 
examination of the Railway Police con¬ 
stable and guard. It clearly establishes 
that the over-crowding is not a rare 
occurrence, while a compartment which 
would accommodate nearly 25 passengers 
remains practically vacant- What ap¬ 
pears to me to be a probable result of 
this manner of reserving accommodation 
for one class of passengers is that a pas¬ 
senger outside that class would be unable 
to travel by a particular train for want 
of room on account of over-crowding 
whereas there would be room in the train 
for a person of that class who may not 
have expressed any desire to travel and 
who may not travel at all by that train. 
That is a result which according to the 
evidence is not uncommon. When a 


put any technical or narrow meaning 
upon the word “ passenger” as used in 
S. 109. I include within its meaning a 
class of passengers ! but I do not think 
that it could include within its scope any 
persons representing a class or section of 
the public without the slightest reference 
to their desire or intention to travel by 
that train previously expressed or known 
to the Railway Company. I think that 
a reservation of this kind is apt to involve 
a transgression of the limitation laid 
down in S. 42 (2) and may be shown by 
evidence to involve that result in a parti¬ 
cular case. That appears to me to have 
been shown in this case to the satisfaction 
of the trial Magistrate ; and the District 
Magistrate also takes the same view. 

I have carefully considered the reported 
cases on this point : and I am unable to 


compartment is reserved in pursuance of 
general instructions, leading to such 
results, it cannot be said to be legally 
reserved so as to constitute an entry there¬ 
in an offence punishable under S. 109. The 
accident that a particular train was not 
crowded and that there was room for the 
accused on that particular occasion else* 
in the train does not seem to me to 
^ny answer to the real question in 
this case. If the evidence in this case is 
accepted, as it has been accepted, it shows 
that the exercise of this power involves 
the result that some passengers outside 
the class of passengers for whom the com¬ 
partment is reserved would be left over 
without any accommodation in the train 
whereas a passenger of that particular 
class at that station or any of the follow- 
ing statmns would get accommodation 
and if there be no such passenger, the 
compartment would remain unoccupied. 

^ matter for consideration 
while the average space theoretically 

third-class passengers would 

SDaro • the same for all, the 

Darti/M*? allowed to passengers of a 
whftn ™ ^^3.33, would be much greater, 

reserved for that 
avAraLa^^ according to the evidence the 

class passengers of that 

be very small and a compart- 


agree with the view that such reservation 
for a class or a section of the public is 
necessarily legal. It may be illegal as 
transgressing the limits prescribed by 

S. 42 (2), as it has been shown in this 
case. 

I think, therefore, that the conviction 
and sentence ought to be set aside. I 
would order accordingly. Fine, if paid, to 
be refunded. 

Crump, J. ;—This is a reference by the 
District Magistrate, East Khandesh, in 
the case of Narayan Krishna Gogte who 
was tried by the Magistrate, First-Class, 
Jalgaon City, for an offence punishable 
under S. 109 of the Indian Railways Act 
(Act IX of 1890) and fined Rs. 5, 

In making this reference the District 
Magistrate has relied on the decision of 
this Court in Vishwanath v. G. /. P. 
Ry, ( 2 ). That decision proceeded on the 
ground that the Court had no jurisdiction 
by reason of S. 41 of the Indian Railways 
Act, and the remarks cited are therefore 
obiter. There is thus no decision of this 
Court precisely upon the point before us. 
There is however a decision of the 
Allahabad High Court, Emperor v. Brij- 
basi Lai (l) which on the facts is indis¬ 
tinguishable from the present case, and a 
decision of the Madras High Court, In re 



4 


EMPEROR V. NARAYAI^ KRISHNA GOGTE 


1923 Bombay 


Komarany (3) which is also directly in 
point though it deals with other questions 
with which we are not here concerned. 
The first of these decisions is no doubt 
open to question as pointed out in the 
decision of this Court already cited, but 
in my opinion the decision of Oldfield, J., 
in the Madras case contains a clear and 
accurate exposition of the law on the 
point before us, and I am content to 
follow it. 

Stated shortly the law is as follows:— 
The Railway Company can deal with their 
rolling stock as they please subject to any 
duties or restrictions imposed by the 
Legislature. We are here concerned with 
restrictions imposed by the Indian Rail¬ 
ways Act, 1890 and S. 42 of that Act is 
the only Section which falls to be 
considered. The question is whether 
there has been “undue preference” with¬ 
in the meaning of that term as used in 
S. 42 ( 2 ). The term is familiar in Eng¬ 
land, but the English cases turn almost 
entirely on questions of differential treat¬ 
ment in the matter of rates. This much 
however may be said, that there is noth¬ 
ing illegal in showing “preference” so 
long as it is not undue preference 
Further that it is a question of fact in 
each case whether the preference shown 
is or is not “ undue 

The accused entered this compartment 
knowing that it was reserved by the Rail¬ 
way Company for European and Anglo- 
Indian passengers. He did so because he 
objected to racial distinctions {See his 
plea and examination, dated 8—4—1-922). 
Prima facie his act was an offence under 
S. 109 of the Indian Railways Act. It 
is open to him to show in his defence that 
the preference shown to the class of 
passengers indicated was undue prefer¬ 
ence, but that was not the meaning of his 
plea. That plea is in no way turned on 
the extent of accommodation reserved for 
this class. If however the plea of undue 
preference is made out by the evidence, 
effect may be given to it. 

It is reasonable to assume that the 
Railway Company know their own busi¬ 
ness best, and that they will not reserve 
for any class accommodation beyond what 
is reasonable. Certainly I see no reason 
to suppose that Railway Companies are 

8. (1922) Mad. 85=45 Mad. 215. 


inclined to be over-liberal in the matter 
of accommodation. It would not pay them. 
The general instruction which the Com¬ 
pany has issued in this case is that one 
compartment shall be reserved for the 
class of passengers in question on all long 
distance trains. In order to determine 
whether with reference to this train the 
preference is undue, it would be necessary 
to know matters on which the record is 
silent. I take it that there is no undue 
preference to A unless there is prejudice to 
B. To determine this question for this train 
generally speaking it would be convenient 
to know what is the total average number 
of passengers, what is the average number 
of this special class, what is the accommo¬ 
dation reserved for this special class and 
what is the accommodation available for 
other passengers. Flere all that is known 
is that the compartment reserved would 
hold from 20 to 25 passengers. Without 
some such data as I have indicated it is 
(in my opinion) impossible to say that 
generally speaking there is any undue 
preference. As to this general aspect of 
the question, the evidence on the record 
gives little assistance. That this com¬ 
partment is often empty does not go far 
unless it is shown that the other passen¬ 
gers have not sufficient accommodation. 
The only evidence of over-crowding is 
contained in the statement of the guard 
which is as follows:—“ Except on bazar 
days the passenger trains are not over' 
crowded”. 

With reference to the day of the alleged 
offence the evidence is against the plea set 
up. The accused did not complain that he 
was in any way prejudiced. The guard 
says that the accused complained that the 
Board indicating that the reservation of 
the compartment was “an insult” to him. 
That view of the matter is quite under¬ 
standable but it has nothing to do with 
the question of undue preference. Indeed 
it shows plainly enough that the accused’s 
grievance would have been equally 
acute, had the accommodation reserved 
been adequate for one passenger only. I 
fully appreciate that aspect of the ques¬ 
tion but I am not concerned with it. It 
does not affect the legal aspect of the 
matter. For the rest both the guard and 
constable Khandu say that on this day 
there was ample accommodation else¬ 
where. This being so I fail to see 
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how the plea of undue preference can be 
made out. Had it been established that 
owing to this reservation the class indicat¬ 
ed find accommodation while other pas¬ 
sengers cannot find accommodation the 
case might be different ; but there is no 
evidence to that effect, nor indeed is there 
any evidence worth the name of over¬ 
crowding in general. 

I would decline to interfere and direct 
the Record and Proceedings to be returned. 


Marten, J.: —In this case I enjoy the 
advantage of having before me the judg¬ 
ments of my brothers Shah and Crump 
as well as those of the two learned 
Magistrates. I will not therefore re¬ 
capitulate the facts, but will state my own 
conclusions. 


In my judgment it is clear that by 
virtue of S. 109 of the Indian Railway 
Act 1890, the Railway Company has a 
general power of reserving compartments 
for the use of passengers. I am further 
of opinion that this power of reservation 
may be exercised either for actual passen¬ 
gers who have already booked their seats, 
or for prospective passengers who, the 
Company anticipate, will travel. I further 
hold that the Company are entitled to 


reserve either individual seats, or who 
compartments. Thus they may reserv 
compartments for females travelling fin 
or second class, or for smokers or nor 
smokers ! or for members of a theatric; 
Company or for a cricket or footba 
team. I say females travelling first c 
second class, because S. 64 only makes 
compulsory on the Company to reserv 
accommodation for females travelling i 
the lowest class of carriage in the trail 
0 too they may in my opinion reserv 

compartments for a large particula 
rathe, expected at some particular statio 
whether it be a terminus or an intei 
mediate station. For instance they coul 
eserve such accommodation for pilgrim 
r other passengers expected to visit 

*^®l*g^ous festival or fain c 
Dftli'u 1 ^** attending some larg 

ina Tk S^lficring, or a race meel 

traffic ? the particular passenge 

of sr»m catered for may consis 

bar tn pilgrims, is not, I think, ; 

reservatin general power o 

reservation. {See 45 Mad. 215). 


In short the general discretion in these 
cases must rest with the Railway Com¬ 
pany, for they are the statutory Managers 
of the Railway. As such Managers it is 
for them to issue the requisite orders for 
the reservation of passenger accommoda¬ 
tion ; and speaking generally it is for each 
passenger to obey those orders, believing 
that thereby he will best promote the 
general comfort of his fellow passengers, 
and also of the Railway staff, and inci¬ 
dentally of himself. If on the other hand 
each passenger is to be a law unto him¬ 
self, chaos can be the only result. In tliis 
lespect I cannot do better than quote 
from the judgment of Lord Ilalsbury in 
Petth (j^ncKUl Station Committee v. 
Ross (4), some sentences which are I think 
typical of the common sense which that 
learned Judge always showed. He says 
at page 483 “ Rut I should be sorry to 
throw any doubt on the absolute right of 
the Railway Company in the first instance 
to regulate their own traffic in their own 
way. I do not believe that any actual 
inconvenience to the public can result 
from the recognition of the right of the 
KaiRyay Company to carry on their busi¬ 
ness in their own way. Their own interest 
is the best security that their strict legal 
right will not be abused.” 

The above then being the general 
powers of the Railway Company in the 
matter of reservation of passenger accom¬ 
modation, I further hold that under S. 42 
(2) they must not exercise such powers so 
as to give an undue preference or to cause 
an undue prejudice to any particular pas¬ 
senger traffic whether individual or collec¬ 
tive. In this connection and with all 
respect to the learned Judges of the Al¬ 
lahabad High Court who decided 42 All. 
327, I find myself in agreement with the 
views which Sir Norman Macleod and 
bir Laliubhai Shah expressed in 23 Bom. 

L. R. 809 as to the effect of S. 42 (2;, 
That ^ being so, it is in my opinion a 
question of fact in each case whether the 
Railway Company has shown an undue 
preference. And in my judgment, under 
the ordinary rules of evidence, the onus 
of proof will lie on the person who alleges 

(See Evidence 

Act S. 102 Illustration (b) andS- 103.) 

What then are the facts here ? The 
accused declined to c all any evidence. Con- 

4. (1897) A. 0. 4797” " 
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sequently all we have to go upon is the 
cross-examination of Khandu Vithu, the 
constable on duty at Jalgaon Station, and 
of W. P. Shaw the guard, of the train 
between Pachora and Jalgaon. Now 
the train in question is the No. 11 
North-East Down Passenger, which is 
one of those very slow trains—happily 
not met with in England—which mean¬ 
ders through the country for hours and 
days at the stately average speed of 
about miles per hour. It leaves 

Bombay at 7 A.M. and reaches Pachora 
about 10 p.M. and Jalgaon about 
ll-JO P.M., Pachora being about 232 and 
Jalgaon about 261 miles away from 
Bombay. Its ultimate destination appears 
to be Delhi some 957 miles away from 
Bombay which it reaches in about 2i days. 

But as to what was the passenger 
traffic by this particular train on this parti¬ 
cular day, or indeed on any other day 
during the 15 hours and 232 miles bet¬ 
ween Bombay and Pachora, we have no 
evidence whatever. Khandu Vithu the 
constable was only on duty at Jalgaon. 
Shaw the guard was obviously not on 
continuous duty for 16i hours, viz., bet¬ 
ween Bombay and Jalgaon. I am entitled 
to presume this under S. 114 of the 
Evidence Act ] but it also so happens 
that I have recently had to investigate 
closely the running of the two sister 
trains, viz., the No- 13 N.-E. Down 
Passenger and the No. 12 N.-E. Up 

Passenger between Bombay and Pach¬ 
ora. I refer to the G, I. P- murder 
case R. I. R. Morris and Donnison which 
was tried before myself and a special 
Jury at the Bombay Criminal Sessions 
last November. There the two murders 
were committed in train No. 13 between 
Deolali and Manmad and discovered at 
Pachora ! but the two murderers escaped 
back from Manmad to Deolali by Train 
No. 12. Some of the guards had then to 
give evidence, and to produce the way 
bills. What they said in that case is not 
evidence in this, but the working know¬ 
ledge I thus gained as to the particular 
portions of the line worked by the various 
guards of these slow trains and conse¬ 
quently as to the ordinary course of busi¬ 
ness of the Company in this respect, all 
goes to fortify the above presumption 
which I should draw apart from such 
working knowledge. 

There being then no evidence as to the 


state of the passenger traffic between 
Bombay and Pachora, I hold that the 
accused has failed to discharge the onus 
of proof that there was any undue prefer¬ 
ence shown by the Railway Company in 
attaching this reserved compartment to 
the train at its start from Bombay, or in 
keeping it so attached. For all I know 
the compartment in question may have 
been full for many hours from Bombay of 
the class of passengers for whom it was 
intended. And for all I know it may have 
filled up again or once more emptied many 
times during the remaining forty-two hours 
of its journey between Jalgaon and Delhi; 
for there is no evidence as to what hap¬ 
pened after Jalgaon, any more than there 
is of the state of affairs before Pachora, 

And even the evidence as to what hap¬ 
pened between Pachora is by no means 
conclusive. It is quite clear that there 
was ample room for the accused else¬ 
where in the train if he had chosen to go 
there. Neither in his oral nor in his 
written statement does he even suggest 
that he would have been loft behind if he 
had not entered this reserved compart¬ 
ment or that he would have suffered any 
discomfort by over-crowding or otherwise 
if he had gone to an unreserved compart¬ 
ment. Pie really bases his defence—such 
as it is on his alleged right to enter what 
compartment he pleases, and on the 
alleged inability of the Railway Company 
to reserve lawfully a compartment for 
any particular community, no matter 
what the actual condition of the pas¬ 
senger traffic may be. 

In my judgment he is wrong in both 
these contentions. And as regards the 
evidence of Khandu Vithu, it at most 
amounts to this, that this compartment 
was generally empty between Pachora 
and Jalgaon while other compartments 
were full. Shaw on the other hand says 
that except on bazar days this train was 
not over-crowded. But this is not the sort 
of evidence on which I can find a Railway 
Company guilty of undue preference for 
it only relates to some li hours of the 
journey, while the total journey takes 
some 2i days. Nor can one reasonably 
except the Railway Company to be con¬ 
stantly detaching or attaching particular 
compartments at various places on this 
long journey, merely because local 
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conditions may happen to vary either 
generally or on any particular day. 

The conclusion then which I have 
arrived at is that on the evidence in this 
particular case? the accused was rightly 
convicted by the trying Magistrate. Nor 
do I see any reason to interfere with the 
fine of Rs. 5 which he has been ordered 
to pay. If I could have spared this middle- 
aged man the indignity of a conviction 
and a petty fine, I should have been glad to 
do so. But this is not the case of a 
passenger in an over-crowded and stifling 
compartment who ventures into an 
adjoining empty compartment which is 
apparently reserved for some non-existent 
person. In that case I can well under¬ 
stand the passenger feeling a natural 
irritation. The present case is nothing 
of that sort. The accused had ample 
time for reflection both at Pachora and 
Jalgaon and in the view I take he was 
out to give trouble, and succeeded in 
doing so both at Pachora and Jalgaon. 
In my judgment the Subordinate Railway 
Officials must be protected in the dis¬ 


charge of their duties to the general publii 
from conduct such as thisi and if th. 
accused considers he has any grievanci 
against their employers on the ground o 
undue preference, the remedy open t( 
him under the Act is to apply to th( 
Governor-in-Council under S. 28 to havi 
the complaint determined by a Railway 
Commission appointed under S. 26. ThI 
accused s pleader did indeed inform m( 
that that course had already been adopte< 
by some association in Jalgaon and tha 
the matter was still under consideratioi 
by His Excellency-in-Council. If tha 
is so, there was all the less reason for thi 
accused to take the law into his owi 
hands while the matter was being invest! 
gated by the proper authorities. It mus 
be remembered that the proper 
of a Railway requires expert and 
knowledge of its traffic and its 
requirements, and that is why uuLii i 
india and in England the Railway Cor 

p'®'on consists of one Law and two Lc 
commissioners. Thus in England it is tl 
aiway Company Commissioners wl 

such disputed matters j 
of r f preference in the matt< 

normally those matte 
^ ^®fore the High Com 

loss so before a Police Com 
^ere, it is hardly a matter for 


runnir 
detaik 
gener; 
both 


ordinary Law Courts to determine mat¬ 
ters of disputed railway policy, and in 
the present case the requisite expert 
evidence is wholly wanting. 

In conclusion I will again quote from 
Perth General Station Committee v. 
Ross (4) and this time I will cite 
what Lord Watson, another great 
Judge, said in that case at page 489 :— 
“But the legislature has not committed 
to the ordinary tribunals of the country, 
the duty of determining whether the 
implied obligation of giving accommo¬ 
dation to the public has been duly ful¬ 
filled. When a member of the public 
having the right to use a railway or a 
station has reason, or without reason 
thinks fit, to complain that some faci¬ 
lity which he ought to have, has been 
withheld from him, and that an undue 
preference had been shown to others in 
the same position, a Court of Law can 
give him no remedy. He must resort to 
the tribunal which the legislature has 
constituted for that purpose, the Railway 
Commissioners I and, until they have 
decided in his favour, he is not in a posi¬ 
tion, and no Court would be justified in 
holding, that he stands possessed of the 
right which he asserts.’* 

I agree that this was a finding in a 
civil suit, and in the present case I have 
to deal with a criminal prosecution. But 
with reference to the argument in the 
case just cited that the Respondent ought 
to have been prosecuted before the Magis¬ 
trate, Lord Watson observed at page 482 
To have this point decided by a 
Magistrate would have been most in¬ 
convenient.” What Lord Watson held 
was that the proper tribunal was the 
Railway Commissioners J and that in 
fact was the decision of the House of 
Lords in that case. 

I accordingly decline to interfere in 

revision in the present case and I direct 

the said Record and Proceedings to be 
returned. 

Referettce answered in the negative. 
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Shah, Ag. C. J. and Crump, J. 

Emperor 

V. 

Marmadiike PiokthalU 

Editor, Printer and 

Publisher of the 

' Bombay Chronicle' 

Cr. Application No. 113 of 1922, dated 
20th September, 1922. 

Contempt of Court—’Bombay High Court — 
Criticism in newspaper. 

Where the article aa a whole would leave on 
the mind of an ordinary reader the clear impree* 
flion that injustice had been deliberately done on 
political grounds to some of the accused who 
were apparently, innocent, in other words, it attri¬ 
butes judicial dishonesty to the Judges, Held, 
such an article constitutes a contempt of Court, 
The Court has to consider Ihe natural and pro¬ 
bable effect of the article and not only the in¬ 
tention of tbe editor. Any unfair criticism of 
Courts or Judges constitutes suoh an interference 
with the administration of justice as should be 
punished. The tendency of such criticism is to 
undermine the dignity of the Court aud in the 
end to embarrass the administration of justice. 

The Hish Court will not act so much to pro¬ 
tect the dignity of its Judges, as in the interest 
of the administration of justice. Macleod v. 
St. Aubryn (U^99) A. C. 610 : Reg. v. Gray (1900) 
2 Q. B. 36 : 33 Bom. 240 Foil. 

(P. 10, Col. 1. P. 11, Cols. 1 & 2.) 

Jinnah —for the accused. 

Shah, Ag. C. J. :—This is a rule issued 
on the application of the Government of 
Bombay against Marmaduke Pickthall, 
the Editor, Printer and Publisher of the 
'Bombay Chronicle to show cause why 
he should not be committed for contempt 
of Court in respect of the article headed 
“The Malegaon Appeals” published in the 
issue of the said paper of the 24th April 
1922. 

The article in question relates to what 
may be briefly stated as the Malegaon 
riot cases. The original trial was held by 

the Sessions Judge of Nasik against 113 

persons , out of whom 66 persons were 
convicted by him, and the rest acquitted. 
Sixty-four persons appealed to this Court. 
These appeals were heard by Marten and 
Crump, JJ., for several days and they 
delivered their judgments on the 18th 
April. A few of the appellants were 
acquitted, and in the case of the remain" 

, ing appellants the convictions were con¬ 
firmed. On the whole it may be said that 
in the main the conclusions of the trial 
Court were accepted. The record was 
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exceptionally heavy and the difficulty of 
handling the appeals unusual. The case 
was undoubtedly important and difficult. 
The article in question was written by 
way of criticism shortly after the judg¬ 
ments were delivered. 


I may note at the outset the objection 
raised by Mr. Jinnah to any reference 
being made to the interlocutory judgment 
of Marten, J., when the rule was granted, 
on the ground that it has the effect of 
prejudging the points which we have to 
decide. We have over-ruled the objection : 
it does not prejudge the issue in any 
sense, and speaking for myself it has 
been helpful tome in knowing the general 
features of the case without having to 
turn to the bulky record for the inform¬ 
ation. It is obvious that we have to 
decide the questions arising on the rule, 
and'the interlocutory judgment does not 
in the slightest degree affect that position. 

In this case we are concerned with a 
contempt of this Court and not of any 
Subordinate Court! and no question of 
jurisdiction such as arose in Emperor v. 
Balkrishna, (l) arises in this case. 


The publication we are concerned with 
refers to the proceedings which had ended, 
and it will not be inappropriate to refer 
briefly to the considerations applicable to 
a publication of that kind. I take them 
as stated in the following extracts from 
the judgment in Macleod v. St, Aubryn (2). 




“ Committals for contempt of Court are 
ordinarily in cases where <ome contempt ex 
fade of the Court has been committed or for 
comments on cases pending in tho Courts. 
However there can be no dcubt that there js a 
third head of contempt of Court by tho publi¬ 
cation of scandaB'US matter of tho Court itself. 
. . . The power summarily to commit 

for contempt of Court is considered necessary 
for the proper administration of justice. It is 
not to be used for the vindication rf a Judge 

as a person.Committal for 

contempt of Court is a weapon to be used 
eparingly and always wiih reference to the 
administration of justice. Henco when a trial 
bas taken place and tbe case is over, the Judge 
or the jury are given over to criticism. . . 

. . It is a summary process and should be 

used only from a sense of duty and under the 
pressure of publio necessity for there oan be 
no land marks pointing out the boundaries in 
all cases 


1. (1922) Bom. 52=46 Bom. 692=24 Bom. 
L. B. 16. 

2. (1899) A. C. 649 at 661. 
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I may also refer to the following pass¬ 
ages in the judgment of Lord Russell of 
Killowen, C. J., in Reg v. Gray (3). 

” Any ftot dore or wrifeing published calculated 
" to briag a Court or a Judge of the Court in con- 
“ tempt, or to lower his authority, is contempt 
“of Court. This is one class of contempt. 
“Farther any act done or writing published 
“ calcuUted to obstruct or to interfere with the 
“ due course of justice or the lawful prccess of 
“ the Courts is a contempt of Court. The forn er 
“ class belongs to the category which Lord 
“ Hardwioke, L. 0., characterised as * scandalis- 
“ ing a Court or a Judge.’ That description of 
“ that class of contempt is to be taken subject 
** to one and an Important qualification. Judges 
** and Courts are alike cpen to criticism and if 
“ reasonable argument or expostulation is offered 
“ against any judicial act as contrary to law or 
“ the public good, no Court could or would treat 
“ that as contempt of Court. The law ought 
“ not to be astute in suoh oases to criticise ad. 
“ versely what under such circumstances and 
“ with such an object is published ; but it is to 
“ be remembered that in this matter the liberty 
“ of the press is no greater and no less than the 
“ liberty of every subject cf the Queen. * * 

“ • ’ It is a jurisdiction, however, to be 

“ exercised with scrupulous care, to be exercised 
“ only when the care is clear and beyond 
“ reasonable doubt. “ 

The questions that arise for our con¬ 
sideration are: first, whether the case of 
contempt is clearly made out against the 
opponent I and secondly whether having 
regard to all the circumstances it is neces¬ 
sary to take action against the opponent 
in the interests of the administration of 
justice. 

As regards the first point the materials 
that we have to consider principally are 
the article itself and the affidavit of the 
opponent. It is urged by the learned 
Advocate-General that the article attri¬ 
butes to the Judges of the High Court 
who decided the appeals an improper 
desire to uphold the convictions on evi' 
dence, which would be ordinarily consi¬ 
dered clearly insufficient, to punish 
persons for their political views and 
activities rather than for the crimes 
committed by them and to give effect to 
the plea of exceptional times rather than 
to vindicate justice. It is also suggested 
by him that the article insinuates that the 
Judges were' influenced by some outside 
agency in arriving at their conclusions. 
On the other hand it is urged by Mr. 
Jinnah that the article suggests no such 
outside Influence and it would be wholly 

unreas onable to read it in that sense. He 
8- (1900) 2 Q. B. 86 at 40. 
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contends that the writer suggests nothing 
more than an error of judgment in con¬ 
victing some innocent persons, that the 
inaccuracies in the statement of the 
evidence and the charges are not inten¬ 
tional, that the article attributes at the 
most an unconscious political bias to the 
Judges in the appreciation of the evidence 
and that it is a fair criticism open to his 
client to offer on a political case of 
importance. In other words he has argued 
in favour of the plea put forward by his 
client in the affidavit in these words :— 

“ It is not the policy of the Bombay 
^'Chronicle to lower the dignity of this 
“ Hou’ble Court as the Government 
‘‘ Pleader imagines, it has done. But I 
“say that after the conclusion of the trial 
“ and appeals I felt justified in criticising 
“the decision and in doing so I did not 
“ mean to show any disrespect to this 
** Hon’ble Court or to its dignity. The 
“ article in question is merely a criticisn; 
“ of the decision of the Judges concerned 
“and expresses an opinion to the effect 
“ that the Lower and the Appeal Courts 
“ committed an error of judgment in 
“ attaching importance to the political 
“ character of the trial. ” 

We have considered the article and the 
affidavit in the light of the arguments 
urged before us. I am prepared to concede 
that the article does not constitute a 
personal abuse of the Judges such as we 
find for instance in Re^ v. Gray (3) or In 
re Narsinha Chintaman Kelkar (4) nor 
does the article contain such a compre¬ 
hensive condemnation of Courts including 
this Court and British justice as is to be 
found in the recent case of In re Satya- 
bodha (5). I also pass over as immaterial or 
insignificant for our present purposes the 
mistakes pointed out‘by the Advocate- 
General in the statements in the articles 
as to the charges and the evidence in the 
case against the several accused. Taking 
the article as a whole, and making due 
allowance for the style, the view point 
and the possible political bias of a journ¬ 
alist, I find it difficult to avoid the con¬ 
clusion that the article does attribute im' 
proper motives and political bias to the 
Judges in upholding the several convic¬ 
tions. I reject as wholly improbable 
under the circumstance the suggestion 

4. (1909) 33 Bom. 240; 10 Bom. L. R. 1040. 

6. (1929) Bom. 426=24 Bom. L. R. 928. 
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that the writer meant to imply that some 
extraneous influence was at work. But 
the article begins by a clear expression 
that the cause of justice was not vindicated 
by the Bombay High Court, and a clear 
implication that the vindication of justice 
is possible only when persons are acquit¬ 
ted and not if they are convicted. It 
clearly suggests that some innocent per¬ 
sons have been convicted not on account 
of a mere error of judgment but because 
of their active association with the Khila- 
fat movement, and that they were singled 
out for exemplary punishment and made 
to pay the penalty for a cause rather than 
for any crime they committed. The article 
ends with a clear implication that the 
Judges were influenced by the considera¬ 
tion of exceptional times, not of course 
expressly urged by the prosecution but 
impliedly taken into consideration by the 
Court and they upheld the convictions on 
the evidence which according to the writer 
^ought never to be accepted as sufficient. 
The article as a whole would leave on the 
mind of an ordinary reader the clear im¬ 
pression that injustice had been deliber¬ 
ately done on political grounds to some of 
the accused who were apparently innocent. 
In other words it attributes judicial dis¬ 
honesty to the Judges. I am unable to 
accept the contention that such an article 
does not constitute a contempt of Court. 
We have to consider the natural and 
probable effect of the article and not only 
the avowed intention of the editor as 
indicated in his affidavit. I think that 
the publication of the article in question 
constitutes a contempt of Court. 

The second question is more difficult. 
I am slow to hold that any unfair criticism 
of Courts of Judges constitutes such an 
interference with the administration of 
justice as should be punished. I am 
willing to act upon the view that the 
confidence of the public in Courts rests 
mainly upon the purity and correctness of 
their pronouncements and that such 
confidence is not lightly shaken by a 
mistake or unfair criticism of this kind. 
At the same time it is clear that the 
tendency of such criticism is to under¬ 
mine the dignity of the Court and in the 
end to embarrass the administration of 
justice. The faith of the public in the 
fairness and incorruptibility of Judges is 
a matter of great importance. On the 


other hand I take into consideration the 
circumstance that the attitude of the 
opponent before us has not been unrea¬ 
sonable, particularly if due allowance 
is made for his natural partiality for the 
publication in question in his own paper, 
though the writer of it was a different 
person. I attach due weight to his state¬ 
ment, that the policy of his paper is not 
‘to lower the dignity of this Hon’ble 
Court. There is no allegation in the 
petition to suggest anything to the con¬ 
trary. I also take into account that he 
has expressed his “ sincere regret ” for the 
publication if it is held to constitute a 
contempt of this Court, as we hold it now. 
On the whole I think that the ends of 
justice will be satisfied in this case if we 
order that he should pay a fine of Rs. 200, 
(two hundred). 

Crump, J. :—The short facts of this 
matter are as follows On April 18, 
1922 a Divisional Bench of this Court 
delivered judgment in Criminal Appeal 
No. 776 of 1921 and other connected ap¬ 
peals. These cases dealt with what may 
be called the Malegaon riots which took 
place on April 25, 1921. The record was 
voluminous and the appeal was possibly 
the heaviest that has been heard on the 
criminal Appellate Side of this Court. 
Ihe hearing lasted thirteen days. But 
shortly, the riots arose in consequence of 
the inflamed state of feeling among the 
Musalmans of Malegaon and were of a 
serious nature. Two Police officers were 
murdered, and many other persons were 
injured. Much damage was also done to 
property. These cases were thus import¬ 
ant merely as criminal cases but further 
in the public eye they were held to have 
a political aspect. 

On April 24, 1922 there appeared in a 
newspaper styled the Bombay Chroni¬ 
cle an article headed “ The Malegaon 
Appeals. This article contains a cri¬ 
ticism of the conduct of the Judges of 
this Court who heard the appeals. At 
the instance of the Government of Bom¬ 
bay the Government Pleader moved this 
Court to take proceedings for contempt. 

A rule was issued and arguments were 
heard. 

The affidavit put in by the editor of the 
newspaper comes shortly to tbis.That the 
article is fair comment; that the liberty of 
the Press demands that there should be 
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freedom to point our errors in judgments, 
and to criticise judgments after they are 
delivered^ and that there was no contempt. 
In the final sentence regret is expressed, 
“If this Hon’ble Court is of opinion 
that the article in question does constitute 
contempt*’* 

It is not disputed that this Court has 
jurisdiction to take proceeding for 
contempt of Court! nor is it disputed that 
comments on a case after the hearing is 
completed may amount to contempt. As 
to the latter proposition it is sufficient to 
cite the case of Re^. v. Gray (3). The 
questions which arise are whether the 
language used in this article amounts to 
contempt and if so whether this Court 
should take notice of it. The principle is 
clear enough. The Court will not 
act so much to protect the dignity of it’s 
Judges, as in the interests of the 
administration of justice. This Court 
may rightly hold itself to bo above such 
criticism as this article contains, but if 
the public confidence if the impartial 
administration is in danger of being im¬ 
paired, it may be the duty of the Court to 
exercise its powers. 

The nature of the defence has been 
indicated but with reference to paras. 3 
and 16 of the affidavit, the following re¬ 
marks of their Lordships of the Privy 
Council are pertinent. 

Their Lordships regret to find that 
there appeared on the one side in this 
case the time-worn fallacy that some 
kind of privilege attaches to the profes- 
^^sion of the Press as distinguished from 
the members of the public. The free* 
dom of the journalist is an ordinary part 
of the freedom of the subject, and to 
whatever lengths the subject in general 
may go, .so also may the journalist, but, 
apart from statute law, his privilege is 

and no higher. The responsi- 
bilities which attach to his power in the 
^ dissemination of printed matter may, 
and in the case of a conscientious jour- 

make him more careful I but 
^^the range of his assertions, his criticisms, 
or his comments, is as wide as, and no 
ti than, that of any other subject. 

Q privilege attaches to his position. 

Jdpon the other side it would appear 

‘ * that this false and danger¬ 

ous doctrine may have been hinted at, 


“ that some privilege or protection attach- 

es to the public acts of a Judge which 

exempts him, in regard to those, from 
‘ free and adverse comment. He is not 
‘ above criticism, his conduct and utter- 
‘ ances may demand it. PTeedom would 
‘ be seriously impaired, if the judicial tri- 
‘ bunals were outside of the range of 
‘ such comment.” {Channing Arnold v. 
King-Emperor) (6). 

Though the case in which these re¬ 
marks are to be found was not one of 
contempt, nevertheless they furnish a 
valuable guide in dealing with such 
matters as that which is hero before 
the Court. No one, whether he be a 
judge or not, ought to take exception 
10 fair criticism, nor should any journa¬ 
list be hindered from ofTering such cri¬ 
ticism. Nevertheless there is a limit 
which must not be passed, A journalist 
may say that a Judge is wrong, or ignor¬ 
ant of law, but if he accuses a Judge of 
dishonesty or corruption he transgresses 
the limit. And if it appears to this Court 
that such criticism must hinder the proper 
administration of justice, then it may be 
clear duty of this Court to exercise its 
powers. The article in question must be 
considered from this stand-point. 

The first paragraph of the article deals 
with the case of Wolfe Tone. The sub¬ 
stance is that the Judges “who detested 
the rebels ” nevertheless protected Wolfo 
Tone ; and this was “ a splendid asser¬ 
tion of the supremacy of law.” The 
second paragraph opens witii those words, 

We wish we could say of the Bombay 
High Court judgment that it was “a splen¬ 
did assertion of the supremacy of the 
law.” 'The innuendo is that the Judges of 
this Court did not rise above political con¬ 
siderations. The point is made clear in 
para. 10 of the affidavit where it is said 
that Wolfe Tone’s case is cited to show 
that “ the administration of justice should 
be pure and not tainted with extraneous 
considerations.” The writer then pro¬ 
ceeds to deal with the facts of the case. 
There has been some question as to the 
accuracy of this recital, but it is not 
necessary to go into this beyond remark¬ 
ing that the writer deliberately ignored 
the largest and most important part of the 
evidence* Then follows this passage :■—■ 

6. (1914) 41 I. A. 140=41 GjI- 1043=1G 

Bom. L. R. 544 (P. G.) 
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“ In a case like the one under notice to 
which the authorities apparently attach- 

* ed considerable political significance it 
‘ was hardly likely that the defence of 
‘ the accused, especially,‘the tallest popies 

among them'would easily be accepted, 

* even where it was sufficiently clear and 
‘ emphatic." The plain meaning is that 
the learned Sessions Judge convicted 
against the weight of the evidence. 

The writer then points out that the 
majority of these convictions were con¬ 
firmed by this Court. The passage which 
follows gives the reasons which according 
to the writer influenced the Judges of this 

Court: 

Some of these may have undoubtedly 
“ been guilty of the charges brought 
“ against them \ but of the rest it is diffi- 
“ cult to believe the same, and impression 
in the public mind is that certain pro- 
eminent people, because of their active 
e association with the Khilafat movement, 
“ were singled out for exemplary treat- 
“ ment! and made to pay the penalty for 
“ a cause rather than for any crime they 
e have committed. We have heard it said 
“that Indian Judges are always out for 
“ convictions but it can hardly be the duty 
“ or the pleasure of the High Court to 
“ uphold them" 

The plain meaning is this. The Sessions 
Judge convicted though the defence was 
clear and emphatic. The High Court 
confirmed the convictions contrary to 
“ their duty and their pleasure.” It was 
argued that nothing more was meant 
than that the Judges being human were 
swayed by some sub-conscious political 
bias. But the words mean more than 
this. A man so influenced does not only 
act against “ his duty and his pleasure” 
but he believes that that which he does 
is right and he is not reluctant to do it. 

The article closes with the following 
words: 

“ It was an eminent English Judge — 
“ Justice Buckland—who said that the 
“ administering of “ pure unadulterated 
“ justice, ” is the only duty of the Court, 
“ and they have no right to take into 
“ consideration ‘ the plea of exceptional 
“ times * brought forward by the execu- 
“ tive to secure convictions against the 
“ politically-minded.” 

The ingenuity of Counsel has failed to 


discover where and in what context 
“ that eminent English Judge—Justice 
Buckland,” used these words. But here 
and in this context the meaning is plain. 
“ Justice was not pure and unadulterated 
because the High Court gave effect to the 
plea of exceptional times.” 'It is unneces¬ 
sary to ascribe to these words the grosser 
meaning suggested by the Advocate- 
General. They do not fairly bear the 
construction that outside influence was 
brought to bear upon the Judges. It is 
enough to say that no plea of “ excep¬ 
tional times " was ever raised on behalf of 
the prosecution, nor would any such plea 
have been tolerated by this Court. 

Such is the article and it is impossible 
to doubt that it charges the Judges of 
this Court with conscious dereliction of 
duty. But the further question remains 
whether it is necessary to act. Unfortu¬ 
nately the effect of such writing as this 
cannot be ignored, and however unwilling 
this Court may be,—for indeed all Courts 
are unwilling to take proceedings in con¬ 
tempt unless compelled—it is impossible 
to permit the public to be poisoned with 
such calumnies as these. In a country such 
as this where more importance is attached 
to the printed word than it perhaps at 
times deserves, it would be difficult for 
the average reader to read the language 
used without conceiving grave doubts as 
to the integrity and impartiality of the 
Judges of this Court. Therefore in the 
interests of the administration of justice 
the Court cannot overlook this contempt. 

Something has been said as to apology 
at the close of the affidavit that expres¬ 
sion of regret is conditional and such as 
the Judges of this Court declined to 
consider in the case of N. C. Kelkar (4). 
The reasons assigned in that case are 
equally applicable here. 

1923 Bombay. 12. 

Macleod, C. J. and CoyaJee, JJ. 
D.Rubine ... (Plaintiff- 

Petitioner) Appellant. 

V. 

Balwantrai Ramnarayan 

Trividi ... (Defendant- 

Opponent) Respondent. 

F. A. No. 113 of 1919, dated 13th Feb¬ 
ruary 1922 against the decision of Sub- 
Judge Ahmedabad, in Application No. 249 
of 1918. 
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Civil P. C.f S. SO---Agriculturist, meaning of. 

The party alleging that be is an agriculturiBt 
must prove that he earDs his livelihood wholly 
or principally by agriculture or that he ordin¬ 
arily engages personally in agricultural labour. 

K, N. Koyaji —for Appellant. 

G. N. Thakor —for Respondeat 

Judgment: —The plaintiff got a decree 
from the Bombay High Court against the 
defendant, who is described in the decree 
as a Merchant and Commission Agent 
doing business at Ahmedabad and Bombay. 
The defendant did not object to this de¬ 
scription. He did not plead that he was 
an agriculturist, in which case this Court 
would have had no jurisdiction, and 
allowed the decree to be passed against 
him. When the plaintiff sought to arrest 
him in execution of the decree, then for 
the first time he claimed exemption as an 
agriculturist from personal arrest. He 
was examined, with his two witnesses, and 
on their evidence the Judge came to the 
conclusion that the defendant was an 
agriculturist. The Judge said “ The 
defendant and his two witnessses Manilal 
and Venkatram state that the defendant’s 
only business was agriculture. He does 
not follow any other business. I, there¬ 
fore, hold that the defendant is an agri¬ 
culturist.” That is not sufficient. The 
defendant must prove that he earns his 
livelihood wholly or principally by agri¬ 
culture or that he ordinarily engages per- 
Isonally in agricultural labour. At the 
most he seems to have leased 150 acres of 
land, some of which he let out again to 
tenants and some he tilled by the aid 
of servants. One of the witnesses said 
that he saw the defendant supervise the 
cultivation of his lands. That would not 
be personally engaging in agricultural 
labour. The defendant made no attempt 
to show that he derived any income from 
the lease he had taken. In fact he said 
he had not been able to pay rent to the 
essor, so that not having brought himself 
Within the description of agriculturist ” 
within the Act, he is not entitled to the 
exemption from personal arrest. Still the 
est course for the plaintiff to adopt was 
0 attach the defendant’s property, rather 
an arrest his person. The appeal must 
0 allowed with costs and the Darkhast 
must continue. Costs in the Darkhast 
will be costs in the Court below. 


1923 Bo 
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Macleox> C. J. and Shah, J. 

Vinayak Moreshwar 
Natu ... Defendant 

No. 3—Appel- 

V. lant. 

Gyanoba Hariba Navale 

and others ... Respondents. 

(plaintiff and 
Defendants 1 
2 and 4.) 

F. A. 132 of 1919, dated 19th July 1921 
against the decision of Sub-Judge, Poona, 
in Civil Suit No. 554 of 1917. 

Specific Relief Act, S. 21—Possession ts 
notice. 

No purchaser can protect himself merely by 
registering his document of title against the 
title of a person in possession of the propeity, 
the subject mat'vtir of his sale-deed, and if he 
ignores that possess5or\ and fails to make inquiry 
into its naturo and origin, he will be affected by 
all the equities which the person in possession of 
the suit property was found to havo a Aibie f'O 
under an unregistered sale-deed which was not 
compulsorily registrable. 

(P. 14, Coi. 2.) 

Coyaji with K. H. Kelkar —for the 
Appellant. 

Gadgil with Messrs. Nijsure, S C. Joshi 

and K. B. Mehcndale—{or Respondent 
No. 1. 

D. S. Mandlik —for Respondent No. 3. 
Judgment:— This is an appeal from 
the decision of the First-class Subordinate 

Judge of Poona, in original suit No. 55 
of 1917. 

Certain lands in the village of Fulgaon 
originally belonged to one K. B. Dhavle, 
who on the 25th June 1910 agreed to sell 
them to the plaintiff and his brother 
defendant 4 for Rs. 8,000. Rs. 1,000 were 
paid^as earnest money, the balance of 
Rs. 7,000 was to be paid after a year. 

A satekhat was executed and registered. 
The contract however fell through as the 
plaintiff was unable to pay the balance 
within the agreed time. Dhavle then sold 
the lands to defendants 1 and 2 and 
executed in their favour a sale-deed 
tx. 72, on the 1st July 1912. Plaint¬ 
iff and defendant 4 gave their con¬ 
sent relinquishing whatever right they 
may have had under their contract. The 
plaintiff however alleged that defendant 

f ° o the lands to him 

for Rs. 8,000, out of which Rs. 1,500 were 

of R /fno and the balance 

ot Ks. 6,500 was to be paid within five 
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years. Plaintiff sued for specific perform* 
ance of this agreement. The first 
defendant denied that any such agree¬ 
ment had been entered into but the learn* 
ed Judge held the agreement proved and I 
see no reason for differing from him. 

The terms of agreement were that (l) 
plaintiff was to pay the expenses of sale- 
deed, (2) plaintiff was to pay at once Rs. 
1,500, (3) the balance of Rs. 6,500 was 
to be repaid within five years, (4) plaint¬ 
iff was to remain in possession of the lands, 
(5) plaintiff was to pay assessment, (6) 
plaintiff was to pay interest at 9 per cent, 
on Rs. 6,500. For that interest he passed a 
rent-note Ex. 27 for a term of five years. 
The evidence that the plaintiff paid 
Rs. 1,500 was sufficient to prove that the 
money was paid, and the facts that plaint¬ 
iff remained in possession throughout 
and that the sum of Rs. 585 the rent pay¬ 
able under the rent-note was exactly 9 per 
cent, on Rs. 6,500 would certainly go very 
far to substantiate plaintiff’s case. 

On the 7th November 1915 the first 
defendant sold the lands to the third 
defendant for Rs. 7,800. The sale-deed 
is Ex. 73. Once the Court comes to 
the conclusion that the agreement set up 
by the plaintiff for the sale of the proper¬ 
ty to him, has been proved, it must follow 
that the sale by the first defendant was a 
fraud on the plaintiff and the third defend¬ 
ant can only resist the plaintiff’s claim 
to specific performance, if he can show 
that he was a bona fide purchaser for 
value without notice. Defendant had to 
admit that defendant 1 informed him 
that he was not in possession of the pro¬ 
perty, that plaintiff and defendant 4 were 
in possession as his tenants and that he 
(defendant 3) made no inquiry of the 
plaintiff or the fourth defendant regarding 
the circumstances in which they were in 
possession. 

The learned Judge held that it was the 
duty of the defendant 3 to inquire of the 
plaintiff under what title he really held, 
and had he so inquired, he would have 
discovered the plaintiff’s oral agreement 
to purchase. It was no answer to that 
for the third defendant to say that as the 
plaintiff had passed the manyata to 
defendant 1 relinquishing his rights under 
the original satekhaU he was entitled to 
presume that the plaintiff was in posses¬ 
sion under the rent-note and had not 


entered into any later contract to 
purchase. 

The general principle as laid down by 
Batty, J., in Tajudin v. Govind (l) 
followed by Chandavarkar, J., in Kondiba 
V. Nana (2) appears to be that no purcha¬ 
ser can protect himself merely by register¬ 
ing his document of title, against 
the tittle of a person in possession 
of the property, the subject-matter 
of his sale-deed, and if he ignores that 
possession and fails to make inquiry into 
its nature and origin, he will be affected 
by all the equities which the person in 
possession of the suit property was found 
to have a title to under an unregistered 
sale-deed which was not compulsorily 
registrable. In this case the plaintiff only 
had an oral agreement to sell which gave 
him no interest in the lands. But in 
Daniels v. Davison (3) the Lord Chancel¬ 
lor held that if a tenant was in possession 
with an agreement in his pocket to be¬ 
come the purchaser, those circumstances 
altogether gave him an equity, repelling 
the claim of a subsequent purchaser, who 
made no inquiry as to the nature of his 
possession. It would not therefore be 
going much further to say that if the 
third defendant had made inquiries of the 
plaintiff as to the nature of his possession, 
he would have been told that the 
plaintiff was paying interest on the 
unpaid balance of the purchase-money as 
evidenced by the amount due on his rent- 
note, being the equivalent amount of 
interest due on that balance, and as the 
third defendant made no inquiries, he must 
be taken to have had constructive notice 
of the agreement. That being so. it is not 
necessary to consider whether the third 
defendant had actual notice. The learn¬ 
ed Judge held on the evidence that he 
had, but if the matter was to be decided 
on the appreciation of that evidence it 
does not seem to mo to be so conclusive 
in favour of the plaintiff as the learned 
Judge thought it was. 

I think that the appeal must be dis¬ 
missed with costs. If the plaintiff has not 
paid the amount directed by the trial 
Court to be paid within three months 
from the date of the decree, it must be 


1. (1902) 27 Bom. 452=5 Bom. L.K.144. 

2. (1903) 27 Bom. 408=5 Bom. L. R 269. 

3. (1809) 16 Ves. 249=17 Veg. 483. 
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paid within three months from to-day. 
The plaintiff of course must pay in¬ 
terest until the amount is paid. 

Shah, J., I agree. 


1928 Bombay. 15. 

Macleod, C. J., and Coyajee, J. 
Tribhovandas Varjivandas .. Appellants- 

V. 

Balmukundas Kishoridas ... Respondent. 

F. A. No. 210 of 1920, dated 9th Feb¬ 
ruary 1922, from F. C. Sub-Judge, of 
Ahmedabad, in Suit No. 373 of 1919. 

Specijic Performance—Actual tender not 
necessary-^Co^xdiiional sale~^ Agreement to 
rexonvey. 

Plaiolif! sold to defendants, land on the 29th 
March 1916 on condition that if the vendor re¬ 
paid the purchase-money within three yeara the 
land was to be re-conveyed. The vendor asked 
the deleodants, on the 24th July 1918. to re-con- 
voy the land on receipt ot the purchase amount, 
but did n'.t actually tender the amount. 

Held, that the veodor was entitled to specific 
performance even though there had hem no 
actual tender by him of the money to the de¬ 
fendants. 

In suits for specific performance, the strict 
law as to tender is not applicable. The fact that 
the nogoiiations went on for several months, the 
tact that the suit was filed before the throe yeais 

had expired, and the fact that the defendants 
had been in possession of the village when they 

undertook to reoonvoy to the vendor, indicate 
there is no reason why justice should not bo 

one by directing the defendants t > re-couvey on 
payment of the consideration money. 

B. J. Desai —for Appellants. 

G. S. Rao and Ratanlal Ranchhoddas — 

for Respondent. 

Macleod, C- J.: The plaintiff sued 
to recover by partition the eastern moiety 
of the plaint village site and agricultural 
land of the village of Lahna from the 
defendants on payment to them of the 
sum of Rs. 9,500, and to have a deed of 
conveyance relating to the said eastern 
moiety from the defendants. There is no 

'spute with regard to certain facts. On 
J?® 29th March 1916, Mahant Devpuri 
aukhdevpuri who was the owner of the 
age, sold 1,110 bighas of the agri- 

on the western side of the 
y a moiety of the village site 

defendants for Rs. 20,000 by a 
30 eed Ex. 44. On the same date 

^^nveyed to the defendants the 
Pe''tion of the village on the 

s ern side with the remaining moiety 


of the village site for Rs. 10,000 by a 
deed, Ex. 45. But by this sale-deed it 
was agreed that the vendor Devpuri wa^ 
at liberty to purchase that portion back 
within three years on payment of 
Rs. 10,000. 

On the 7th June 1918, the plaintiff 
purchased from Devpuri his right to have 
the property comprised in the sale-deed, 
Ex. 45, re-conveyed to him. 

On the 24th July 1918, the plaintiff 
gave notice to the defendants that he had 
purchased the rights of Devpuri and ask¬ 
ed the defendants to hand over to him all 
the land including the village site, except¬ 
ing the 1,100 bighas to the west of the 
said village, on receipt of Rs. 10,000. 

Correspondence ensued from which it 
appears that disputes arose between the 
parties with regard to what passed by the 
sale-deed Ex. 44 to the defendants, and 
what remained to be re-conveyed to the 
plaintiff on payment of Rs. 10,000 ; and 

eventually before the three years had ex¬ 
pired the plaintiff filed this suit. The 
only defence to the suit that could possi¬ 
bly avail the defendants was the conten¬ 
tion that the plaintiff was not entitled to 
sue unless he had paid Rs. 10,000, and 
that an unconditional tender of the 
money was necessary to support the 
claim. As the Judge decreed the plaint¬ 
iff’s claim he directed him to pay Ks. 9,800 
into Court, Rs. 200 being deducted for 
the value of trees cut down by the defend¬ 
ants. The plaintiff says that previous 
to the institution of the suit he called 
upon the defendants to re-convey to him 
the property comprised in the deed Ex. 
45. The defendants replied to the plaint¬ 
iff’s notices with notices of a general 
character, and hence the plaintiff filed this 
suit. It would hav 0 been better if the 
plaintiff had brought the money into 
Court. But in a suit of this nature, 
which is really a suit for specific peiform- 
ance, we do not think that the strict 
law as to tenders is applicable, and con¬ 
sidering the negotiations which went on 
for several months, and the fact that thel 
suit was filed before the three years had, 
expired, and also the fact that the defend¬ 
ants had been in possession of a portion, 
of the village when they undertook to 
re-convey to the plaintiff, we see no reason 
why justice should not be done by direct¬ 
ing the defendants to re convey on pay- 
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ment of the consideration money. The 
decree does not limit any time within 
which the consideration should be paid. 
But the plaintiff must tender Rs. 9)800 
within a month after the proceedings are 
returned to the lower Court. This direc¬ 
tion should be entered in the decree. 
Otherwise the appeal is dismissed with 
costs. 

Appeal dismissed. 


1923 Bombay. 16 (1). 

MACLEOD, C. J. and COYAJEE, J. 


Sankalchand Vithal 


(Plaintiff) 

Appellant. 


V. 


Chimanlal Maganlal Shah 

and others ... (Defendants) 

Respondents. 


F. A. No. 376 of 1920, dated 17th 
February 1922 against the decision of 
Sub-Judge, Ahmedabad, in Suit No. 127 

of 1917. 

AccouiUs— Re-opening of— 

Where accounts are impeached on the ground 
of fraud, two or three instances of particular 
items, which can be taken as false and fraudu¬ 
lent, must be brought to the notice of the Court 
before it can bo called upon to order the accounts 
to be re-opened from the first. But before the 
defendant could ask the Court to re-open the 
account, he is bound to allege fraud. 


In Boo Jinatboo v. Sha Magar Vala 
Kanji, (l) it was held that “ where ac' 
counts are impeached on the ground of 
fraud, two or three instances of particular 
items, which can be taken as false and 
fraudulent, must be brought to the notice 
of the Court before it can be called upon to 
order the accounts to be re-opened from 
the first.” 

But before the defendants could ask the 
Court to re-open the account they were 
bound to allege fraud, and they have not 
even done that. As far as we can judge 
from the proceedings, their case is that 
certain entries were made in the account 
between themselves and the plaintiff in 
order to defraud other persons. But it was 
never alleged that the defendants had not 
full knowledge of the facts. They admitted 
the items as appearing in the account. It 
follows, therefore, that they are not entit¬ 
led to re-open the account. The plaintiff 
is entitled to a decree for the full amount 
claimed. The appeal, therefore, must be 
allowed with costs* and there will be a 
decree for the plaintiff for Rs. 12,125-9-9 
with interest at 6 per cent, from the date of 
the khaiaj plus costs of the suit. The 
cross-objections are dismissed with costs, 

1. (1887) 11 Bom. 78. 
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G. N. Thakor—iox the Appellant. 

K. N. Koyajee—ior the Respondents. 

Judgment: —The plaintiff sued to re¬ 
cover the balance due on a settled 
account. The dealings between the par¬ 
ties commenced in Samvat 1871, and on 
the 1st of Kartik Sud 1972, a khatat 
showing that Rs. 12,125-9-9 were due by 
them to the plaintiff, was signed by the 
first defendant and Vadilal, who is now 
dead, and who is represented by the second 
and third defendants. The first defendant 
in his written statement attacked various 
items in the account. But unfortunately 
no issue was raised at the hearing whether 
the defendant was entitled to re-open a 
settled account, with the result that the 
Judge dealt with the various disputed 
items, and disallowed some of them, 
passing a decree for Rs. 7,063-6-9 only 
in favour of the plaintiff against the first 
defendant and the property of the deceas¬ 
ed Vadilal. 


Macleod, C. j. and Coyajee, J. 

Someshvar Jethabhai 

Dave ... Appellant. 

V. 

Someshvar Govindaram 

Joshi ... Respondent. 

S. A. No. 494 of 1920, dated 13th 
February 1922 from the decision of Joint 
Judge, Allahabad, in A- No. 126 of 1917. 

Hindu Law—Alienation by widow—Rights of 
alienee—Setting aside—Alienation not for neces¬ 
sity. 

Where a sale by a Hindu widow having a 
limited interest has benefited the estate by the 
payment of debts which are binding on it, al* 
though the amount p^id may not amount to the 
whole of the consideration money received ioi 
the property sold, the Court will when it sets 
aside the sale* direot payment to the alienee to 
the extent o! the benefit received by the estate. 
It follows, therefore, that if the consideration- 
money for the sale is found intact at the death 
of the widow, the estate has benefited to that 
extent: hence if the reversioner after the widow’s 
death wishes to have the sale by her set aside# 
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be oan only succeed if he restores the money. 
It will be different if it cannot be proved that the 
purohBse-money is still intact in the estate. 

if. K. Mehta--for the Appellants. 

G. N. Thakor —for Respondent No. 6, 

Macleod, C. J.: —There is only one 
question which arises in these two second 
appeals with regard to the direction of 
the Court below that defendant No. 4 
should receive back the total sale price 
of Rs. 799 which he paid for the land 
which Sarasvatibai sold to him without 
any legal necessity* as has now been prov¬ 
ed. It has been found as a fact that the 
whole of this amount of Rs. 799 came to 
the hands of the executors of Sarasvati¬ 
bai after her death. 

The appellants contend that as the sale 
must be set aside as having been made by 
the widow without legal necessity, the 
defendant is bound to hand back the pro 
perty, while they can retain the purchase 
price as belonging to the widow’s estate. 
There does not seem to be any direct 
authority on this question, although, we 
think, the principles of equity provide the 
only answer the Court should give. If it 
has been proved that a sale by a widow 
having a limited interest, has benefited 
the estate by the payment of debts which 
were binding on it, although the amount 
paid may not amount to the whole of the 
consideration-money received for the pro¬ 
perty sold, the Court, when it sets aside 
the sale, will direct payment to the alienee 
to the extent of the benefit received by 
the estate, and it must follow that, if the 
consideration-money for the sale is found 
intact at the death of the widow, the 
estate has benefited to that extent, so 
that if the reversioner after the widow’s 
death wishes to have the sale by her set 
aside, he can only succeed if he restores 
the money. It would be different if it 
could not be proved that the purchase- 
nioney was still intact in the estate. But 
tn this case we are bound by the finding 
of fact by both the Courts below, that the 
purchase-money came to the hands of the 

Therefore, it was only right 
that the fourth defendant, having been 
uected to hand back the property which 
® purchased, should be entitled to the 
price he paid for it. Both the appeals 
uu and must be dismissed with costs. 

Appeals dismissed. 


1923 Bombay. 17. 

Shah and Crump, JJ. 


Shivhasappa bin Lag- 

mappa Manolt {mmor) ... Plaintiff— 

Appellant. 


V. 

Nilawa Kom Satapa 

ManoU and others ... Defendants— 

Respondents. 

F. A. No. 14 of 1921, dated I8th July 
1922 from Sub-Judge, Belgaum, in Special 
S. No. 427 of 1919. 

(a) Evidence Act S. 35— Birth and death regis^ 
ter—Value of. 

Where in influenza epidemic, there were many 
deaths in every family and the person who 
gave information about death was not examined 
and the entry wjs challenged only five days 
afterwards, held, the entry had no probative 
value. 

(P. 19, Col. 2.) 

{b) Hindu Law^Adoption—Authority in joint 
family. 

After the death of the last surviving co¬ 
parcener when the estate has vested in the 
widows of that co-parcener the adoption effected 
by a widow of a predoce-^fied co-parcener cannot 
have the effect of divesting that estate. On that 
poir t the decision in Yadao v. Namdco is silent. 
It is difficult to accept thit the effect of that 
decision is to ove'^rule by implication the current 
of deci-iions on that point. It is an oft-repeated 
caution that a decision i.s an authority for wont 
it decides, and that it is not an authority for 
what may^ seem to be a logical conseque ce of 
that decision, 44 13. 483 Foil; 48 I, A. 613 Diat. 

{P. 21, Col. 1.) 

Nilkant Atmaram —for the Appellant. 

H. C. Coyaji with D. R. Manerikar —foi 
the Respondents. 

Shah, J.:^ This is an appeal from the 
decree of the First-class Subordinate 
Jud«e of Belgaum in a suit filed by the 
plaintiff as the adopted son of one 
Lagmappa. The suit is filed by the next 
friend and the natural father of the boy 
Shivabasappa. The claim is put forward 
on the footing that he was adopted on the 
20th November 1918, and that he is 
entitled to the whole of the family 
property. The relationship of the parties 
is given in a tabular form at page 4 of 
the printed judgment of the lower Court. 
It appears from that pedigree that the 
original owner Sateppa died leaving a 
widow Nilawa, who is now defendant No. 

1, and a son Shetyappa, who also died 
leaving a widow named Kashava, and two 
sons Baswanta and Lagmappa. Baswanta 
had two wives Lagmawa and Baslingawa 
who are defendants 2 and 3, and had a 
son named Satu. It appears that during 
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the influenza epidemic in October 1918 
Kashava, the mother of Baswanta and 
Lagmappa, died on the 22nd October 
1918. Satu the son of Baswanta also 
died on the 22nd October 1918, and 
admittedly either Baswanta or Lagmappa 
also died on the same day, z.e., the 22nd 
October. But there is a dispute between 
the parties as to whether Baswanta died 
on the 22nd October and Lagmappa died 
afterwards, i.e., on the 25th October, or 
whether Lagmappa died on the 22nd 
October and Baswanta died on the 25th 
October- About the dates there is no 
dispute except that the plaintifT alleges 
that Lagmappa died on the 25th October 
and the defendants case is that Baswanta 
died on that date, Lagmappa having 
predeceased him on the 22nd October. 
Defendants 2 and 3 are the widows of 
Baswanta. They were pregnant at the 
time of Baswanta s death and each one of 
them gave birth to a posthumous daughter. 
The result was that at the date of the suit 
which was filed in November 1919, the 
plaintiff claimed as the adopted son the 
property of the family, whereas according 
to the defendants 1, 2 and 3 the property 
had vested in the widows of Baswanta as 
his heirs. Defendant No. 4 is Satyawa 
the widow of Lagmappa. She is said to 
have adopted the plaintiff on the 20th 
November 1918. 

The parties joined issue both as to the 
factum and the validity of that adoption, 
and also as to when Lagmappa died. A 
plea was put forward in the lower Court 
that the defendant Satyava* i.e„ the widow 
of Lagmappa was unchaste and had been 
divorced by her husband at the date of 
his death. That point was found against 
defendants 1 to 3 and has not been 
pressed before us. Then issue No. 4 
related to certain properties which were 
said by defendant No. 1 to be her own 
property, and not liable to be dealt with 
as part of the family property. There 
has been no finding by the trial Court on 
that issue. The main part of the judg¬ 
ment of the trial Court has been devoted 
to the determination of the important 
question of fact in the case as to whether 
Lagmappa died first or Baswanta. The 
finding of the trial Court is that Lag¬ 
mappa died first, f.e., on the 22nd October, 
and that Baswanta died three days later. 
The trial Court has recorded no finding 


as to whether the adoption is proved in 
fact, but has found that the adoption, even 
if proved, is invalid. It would have beep 
more satisfactory in my opinion if the 
trial Court, after the whole evidence had 
been recorded, had found on all the issues 
of fact arising in the case. However, 
finding that Baswanta died last, the trial 
Court dismissed the suit. Apparently it 
was common ground in the lower Court 
that if it was found that Baswanta died 
last the plaintiff would have no claim as 
the adoption then would be either invalid 
or at least insufficient to divest the estate, 
which would, on that finding, be vested in 
the widows of Baswanta at the date of 
the adoption. 

[The Court then dealt with the conflict 
of oral evidence of both sides and went on 
as follows] 

In connection with this conflict of 
evidence it has been urged with insistence 
on behalf of the plaintiff that the Register 
of Births and Deaths should be given 
great weight, as that is sufficient to turn 
the scale in favour of the plaintiff, be¬ 
cause it shows that Lagmappa died on the 
25th October, whereas Baswanta died on 
the 22nd October. This Register, as 
pointed out by the Subordinate Judge, so 
far as the entries with which we are con¬ 
cerned go, appears to have been written 
at one time and not from day to day, and 
it is obvious that when the influenza 
epidemic was going on and when the 
death-rate was so high, as the facts of this 
case show that there were three deaths 
in one family on one day, it is not at all 
unlikely that this Register kept by the 
village Patil would not be kept from day 
to day, and it would not ordinarily be the 
result, and in the present case is not the 
result of any direct information given by 
the parties concerned to the Patil. But 
the entries are made on information con¬ 
veyed by a Sanadi to the Patil. That 
Sanadi has not been examined in the 
case, nor is it stated who the Sanadi was 
who gave the particular information to 
the Patil. The appearance of the docu¬ 
ment goes to show that the entries may 
have been made later. It is, therefore, 
difficult to rely upon a document of this 
kind prepared at a time when the epide¬ 
mic was raging. Apart from that, it 
appears from the evidence that by the 1st 
November 1918, defendants 1 to 3 had 
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challenged the accuracy of the entries 
relating to Baswanta and Lagmappa. 
The evidence of the pleader on this pointi 
who has been examined, and who was 
given instructions to prepare an applica¬ 
tion to the Mamlatdar, in my opinion* 
ought to be accepted. That evidence is 
Ex. 69 in the case. It appears from 
his evidence that he prepai'ed an applica¬ 
tion which he sent on to the Mamlatdar 
of Hukeri. That application is not forth¬ 
coming ; but the draft, which is Ex. 
158 in the case, is put in. Even if 
the matter rested there, it would show 
that so early as the 1st of November 
the defendants questioned the accuracy of 
the entries. The evidence led on behalf 
of the defendants in the case goes to 
show that actually an attempt was made 
by the Patil to receive some monetary 
consideration from defendant 1, if the 
entries were to be properly made. That 
is a story which may or may not be true, 
and there is this to be said that the draft 
petition does not contain any reference to 
such an allegation, nor was the pleader 
examined on the point. It is possible, 
however, that though the allegation may 
have been communicated to the pleader 
in the exercise of his discretion, he may 
have preferred to challenge the accuracy 
on somewhat different grounds. That is 
merely a conjecture. But the fact remains 
that the accuracy of the entries was 
challenged. 

Later on in July 1919, a further appli¬ 
cation was made to the Mamlatdar chal¬ 
lenging the accuracy of the entries and 
demanding an investigation. It appears 
that some investigation was made and the 
Mamlatdar came to the conclusion that 
there was no reason to doubt the accuracy 
of the entries. This decision of the Mam¬ 
latdar is Ex. 181. There was an 
appeal from that decision to the District 
Deputy Collector, and the District Deputy 
Collector made an order on the 24th 
December 1919, after the present suit 
was filed, which is Ex. 27 in the case. 
He refused to go into the question as the 
matter was already before a Civil Court. 

I refer to these facts about the Mamlat- 
decision and the District Deputy 
ollector’s decision, as Mr. Nilkanth has 
placed great reliance upon the decision of 
the Mamlatdar being in his favour. I do 
see how it is relevant at all. Even if it 


be relevant, in view of the fact that it 
was appealed from and no decision was 
given on the merits, I do not see how it 
can have any value. The nature of the 
inquiry conducted by the Mamlatdar is 
not such as could enable a Civil Court to 
test the merits of the conclusion reached 
by the Mamlatdar, and in any case as it 
is the duty of the Court to come to a 
conclusion on the evidence bearing on the 
question as to who died first, I do not 
think that the decision of the Mamlatdar 
indicating the result of the inquiry made 
by him can have any such value as the 
plaintiff seeks to attach to it. Giving 
my best consideration to the nature of the 
Register and the fact that the accuracy 
of the entries had been challenged soon 
after the events, I am unable to accept 
the contention of the plaintiff that this 
document ought to be relied upon as 
showing that Lagmappa died on the 25th 
October. I am unable to place any such 
reliance on it. On this point I am in 
complete agreement with the view taken 
by the learned Subordinate Judge. 

We are, therefore, left to decide the 
question on the oral evidence. I have 
already stated my view as to the oral 
evidence, and I may repeat that in my 
opinion the learned Judge’s view as to 
the evidence of the plaintiff not being of 
an assuring character is right. If it was 
absolutely necessary to come to any deci¬ 
sion as to which of the two sets of witnes¬ 
ses is to be preferred to the other, I should 
lean in favour of the defendants’ witnesses 
taken as a whole. But it is enough for 
the purposes of this appeal to say that 
the appellant has failed to show that the 
conclusion of the trial Court on this point 
is wrong. We must, therefore, deal with 
the case on the footing that Lagmappa 
died on the 22nd and Baswanta died on 
the 25th October 1918. 

The next question of fact upon which 
the lower Court has recorded no finding 
relates to the adoption of the plaintiff*. 
On that point it is difficult to understand 
how it could be said that the adoption is 
not proved. It may not be necessary in 
the view which we take of this appeal 
strictly to decide that question. But as 
it has been argued, and as it is an import¬ 
ant question of fact in the case, I desire 
to record my opinion that the adoption of 
the plaintiff on the evidence in the case is 
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proved. There is the registered deed of 
adoption dated the 20th November 1918. 
There is nothing improbable about the 
stamp paper having been purchased at 
Hukeri on that day, the adoption having 
been effected at Sultanpur and the docu¬ 
ment prepared at Sultanpur and presented 
later on the same day at Hukeri for regis¬ 
tration. It may be difficult, but the distance 
between Sultanpur and Hukeri, which is 
stated to us to be 4 or 5 miles, is not such 
as would render the factum of adoption 
impossible or inconsistent with the buying 
of the stamp paper at Hukeri, its prepa¬ 
ration at Sultanpur and the presentation 
for registration at Hukeri on the same 
day. It is needless to discuss the evidence 
on this point in detail. But the evidence 
on the defendants’ side on this point is 
necessarily of a negative character and 
the evidence of the plaintiff’s witnesses is 
of an affirmative nature I and it is difficult 
to believe that, if defendant No. 4 and the 
natural father of the adopted boy were 
inclined to put forward this adoption, they 
would leave the one essential thing un¬ 
done, namely the giving and taking which 
it would not be difficult to carry out, 
while they would take the trouble of 
having the document prepared and pre¬ 
sented for registration on the same day. 
Besides the point might not have any 
practical importance in view of the fact 
that, even if the adoption did not take 
place, it is open, if otherwise it is compe¬ 
tent to defendant 4 to make an adoption, 
to take the plaintiff in adoption even now. 
Therefore on the factum of adoption I do 
not think that it is necessary to leave the 
case in such a doubtful position as the 
lower Court has left it. I am of opinion 
that the factum of adoption is proved. 

In the lower Court no question was 
raised as to the effect of the finding that 
Baswanta and Lagmappa were members 
of a joint family of whom Lagmappa 
died first and Baswanta afterwards. It 
was accepted that the result of that find¬ 
ing would be to negative the plaintiff’s 
claim ; and in the memorandum of appeal 
before us no such point as has been raised 
in the course of the argument has been 
taken. After the filing of the appeal, 
however, the decision in Yadao v. Nam- 

rend^ed , 
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that the adoption would have the effect 
of divesting the estate vested in defend¬ 
ants 2 and 3 on the death of Bas¬ 
wanta. It is urged that, though accord¬ 
ing to the decisions of this Court the 
plaintiff would have no case, in view of 
the observations of their Lordships of the 
Privy Council in Yadao v. Namdeo (l) 
relating to the Full Bench ruling of this 
Court in Ramji v. Ghamau (2), those deci¬ 
sions are no longer good law, and that as 
a logical consequence of the observations 
relating to the decision in Ramji v. 
Ghamau (2), it follows that the adoption 
would be good even after the death of the 
last surviving co-parcener of the joint 
family so as to have the effect of divest¬ 
ing the estate vested in the widow or 
widows of the last co-parcener. 

On behalf of the respondents it is 
urged that, v/hatever the effect of the 
observations in Yadao v. Namdeo (l) may 
be as regards the power of the widow 
during the continuance of the joint 
family, the current of decisions of this 
Court with regard to the inability of a 
widow to adopt so as to divest the estate 
vested in a third party is not touched in 
any way, and that that current of deci¬ 
sions cannot be treated as having been 
overruled by the observations which are 
directly made with reference to the deci¬ 
sion in Ramji v. Ghamau (2). The 
current of decisions referred to begins 
from the year 1871 when Rupchand Hindu- 
mal V. Rukhmabai (3) was decided I then 
we have the decision in Chandra v. 
Gojarabai (4) which is strongly relied upon 
by the respondents. They also rely upon 
the observations in Vasudev v. Ram- 
chand (5) and Payappa v. Appanna (6). 

The question that arises in virtue of 
the observations in Yadao v. Namdeo (l) 
is that, if the widow of a deceased co-par¬ 
cener in a joint family could adopt 
validly, even in the absence of any express 
authority from her husband, without 
the consent of the surviving co-parceners, 
whether it is necessarily implied that 
that adoption, even when effected 
after the death of the last surviving 
co-parcener of the joint family, and after 

2. (1882) 6 Bom. 498. 

8. (1871) 8 Bom. H. 0. R. A. 0. J. U4. 

4. (1890) 14 Bom. 463. 

6. (1898) 22 Bom. 551. 

6. (1899) 28 Bom. 827. 
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the estate has vested in the widow ot 
widows of that last deceased co-parcener, 
would be valid or rather have the effect 
of divesting the estate so vested in the 
widows. It is not necessary for the pur" 
pose of this case to examine the point 
decided in Ramji v. Ghamau (2) along 
with the earlier and later decisions on 
that point in the light of the observa¬ 
tions in Yadao v. Namdeo (P. It is clear, 
however, that for a long time in this 
Court the rule is accepted as stated in 
Thakarama Tejrani v. Sarupchand (7). 
“ But where the circumstances are, as 
they are here, it seems to me quite plain 
that we must follow what is well under¬ 
stood as the ordinary law in this Presi¬ 
dency and apply it to the facts. The 
widow of a deceased co-parcener of a joint 
Hindu family cannot, in the absence of 
any specific authority, make an adoption 
subsequent to the death of a co-parcener 
who survived her husband J and more 
particularly when, as here, that later 
surviving co-parcener left widows.** 

That undoubtedly was the law as 
understood and accepted in this Presi¬ 
dency before the decision in Yadao v. 
Namdeo (l). In the present case, we 
are not directly concerned with the deci“ 
sion in Ramji v. Ghamau (2). We are 
concerned with another current of deci¬ 
sions to which I have referred, and the 
question is whether, after the death of the 
last surviving co parcener when the estate 
has vested in the widows of that co-parcen¬ 
er, the adoption effected by a widow of a 
predeceased co-parcener could have the 
effect of divesting that estate. On that 
point it seems to me to be quite safe to 
3ay that the decision in Yadao v. Nam¬ 
deo (l) is silent. It is difficult to accept 
that the effect of that decision is to over¬ 
rule by implication the current of deci- 
jsions on that point. It is an oft-repeated 
j^ution that a decision is an authority 
Uor what it decides, and that it is not an 
authority for what may seem to be a 
^ical consequence of that decision. In 
the present case I am not clear at all 
^t, because a widow of a predeceased 
CO parcener can adopt without the con¬ 
sent of the surviving co-parceners, even in 
f ® absence of any specific authority from 
tier husband during the lifetime of the 
^^P^^ceuer, necessarily or logically even 

(1920) 44 Horn. 488. 


after the death of the last surviving co¬ 
parcener when the joint family has 
ceased, and the property has devolved 
upon the heirs of the last surviving co¬ 
parcener, she can make a valid adoption 
so as to divest the estate already vested 
in the heirs of the last male owner. Mr. 
Nilkanth has not been able to cite any 
authority in support of his argument for 
the appellant. But it is urged by Mr. 
Coyaji on behalf of the respondents that 
the decision in Ramkrishna v. Shamrao (8) 
which has been approved by their Lord- 
ships of the Privy Council in Madana 
Mohana v. Purushothama (9) has the effect 
of recognising this principle that the right 
of a widow to adopt may be extinguished 
owing to certain events or circumstances, 
and where that is the case it, does not 
matter whether she had orginally a right 
to make an adoption to her husband. It is 
urged that in the present case, when the 
last surviving co-parcener, i.e., Baswanta 
died, the right of the widow of Lagmappa 
to adopt came to an end. The applica¬ 
tion of the principle accepted in Ram- 
kribhna v. Shamrao (8) with reference to 
the facts such as we have in the present 
case is not to be found in any reported 
case so far. But it is open to the respond¬ 
ents to urge with force that there is no 
reason why that principle should not be 
so applied as to put an end to the power 
of the widow to adopt, when the estate 
is vested already in others. Though no 
decision exactly bearing on the facts of 
the present case has been cited to show 
that the principle of Ramkrishna v. 
Shamrao (8J can apply to facts such as 
we have here, it may be said that the 
principle has been applied under varying 
circumstances ; for instance, it has been 
applied to the case of widows who inherit 
property under the rule laid down in 
Lalluhhai v. ^atihuvarbat (10). However 
that may be, I am entirely unable to give 
effect to the plaintiff*s contention that 
Yadao v. Namdeo (l), must be taken as 
overruling the current of decisions to 
which I have referred, and of which the 
decision in Chandra v. Gojirabai (ll) is a 
type. 

I may mention with reference to this 
point that after the decision in Yadao v. 
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Namdeo (l), I had more occasions than 
one to refer to that case. First it was 
referred to in Bhaii v. Narasagauda (l2), 
to which Mr. Justice Fawcett was a party? 
and then in Dattatraya v. Gangabai (l3). 
It is also referred to in Yeknaih v. Laxmi 
hai (14). I refer to these decisions for the 
purpose of showing that, except as to the 
effect of Yadao v. Namdeo (l) on the 
decision in Rawji v. Ghamau (2), it has 
not been so far accepted as overruling 
the decisions of this Court which may 
appear somewhat inconsistent with the 
view taken in tliat case, but which bear 
on a distinct point that did not arise and 
was not in terms considered in Yadao v. 
Namdeo fl). I am fully alive to the force 
of the contention of the appellant that in 
view of the observations in Yadao v. 
NamdeOy (1) all these decisions? not only 
that in Ramji v. Ghamau^ (2) but the 
others to which I have referred also 
should be re-considered. But in view of 
the settled rule on this point and of the 
effect which a re-consideration of it would 
have upon titles to property, I do not 
think that it ought to be departed from 
by this Court in the absence of a clear 
ruling of the Privy Council to that effect. 

The facts in the present case are rather 
peculiar, and it may appear anomalous 
that, though according to the observations 
in Yadao v. Namdeo^ (l) defendant No. 4 
could have adopted after Lagmappa*s 
death without Baswantas consent during 
the three days that Baswanta survived 
Lagmappa, her power to adopt should have 
practically come to an end on Baswanta*s 
death ©n the 25th October or rather it 
should have become ineffective for the 
purpose of divesting the estate vested in 
the widows of Baswanta. But the prin¬ 
ciple and the dividing line are clear \ 
and for the sake of a logical application 
of the theory of the inherent power 
of a widow to adopt in this Presidency? 
which is probably a deviation from Hindu 
Law as observed by their Lordships in 
Yadao v,Namdeo,{l)< and for which, speak¬ 
ing with great deference? I am unable 
to find any support in any text of Hindu 
Law, I do not think that it would be right 
to depart from a rule which is laid down 
in various decisions of this Court and 
which is clearly understood and uniformly 

12. (1921) 23 Bom. L. R. 1272. 

18. (1922) 24 Bom. L. R. 69. 

14. (1922) 24 Bom. L. R. 886. 


followed up to now. On the contrary it 
would be carrying the probable deviation 
from Hindu Law distinctly a step further 
as affecting the devolution of property for 
which it would be difficult to find a justi¬ 
fication in the principles governing the 
law of adoption. 

The result is that the decree of the 
lower Court is confirmed and the appeal 
dismissed with costs. 

Crump? J.—I concur. 
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Cr- Ref. No. 59 of 1921? dated 19th 
January 1922 from District Magistrate? 
Ahmednagar. 

Criminal P.O.tS. 545, (1) (6)—Com- 
pensation out of Jine to a third person. 

The accused obtaioed ornamentB by cheating 
the complainaot and pledged a portion of the 
ornaments with one Daliohand. He was con¬ 
victed lor the o0ence and ordered to pay a fine. 
Oat of ibe fine, a certain amount was ordered to 
be paid to Daliohand. Held that the order to pay 
a Certain amouut out of the fine as compensation 
to the pledgee was outside the scope of 8. 545 ag 
the section diroo^s compensation to be paid to 
the person who has sufiered by the offence. 

There was no appearance on either 
side. 

Macleod, C. j. :—The accused was 
convicted of an offence punishable under 
S. 420, Indian Penal Code, and sentenced 
by the Magistrate to four months* rigorous 
imprisonment and a fine of Rs. 100. The 
accused had dishonestly induced the 
complainant to part with her ornaments? 
and these were pledged with a person 
called Dalichand. The Magistrate directed 
that out of the fine, if recovered, Rs. 35 
should be paid as compensation to Dali¬ 
chand under S. 545? Criminal Procedurei 
Code. But that section only enables thel 
Magistrate to direct that the whole on 
any part of the fine? if recovered, should! 
be applied in compensation for the injury! 
caused by the offence committed. The! 
offence committed was cheating, and no! 
injury was caused to Dalichand by the! 
cheating. We think? therefore, that the| 
District Magistrate was right in asking 
this Court to revise the order passed by 
the trying Magistrate under S. 545> 
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Criminal Procedure Code, and the order 
must be set aside, and if any compensation 
has been paid to Dalichand, it must be 
refunded. 

Order set aside. 
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Kastur Bhai Manibhai 

Nagarseih ... Plaintiff— 

Applicant. 


V. 

Hiralal D. Nanavati ... Defendant— 

0pp. Party. 

P. C. A. in O. C. J. A. No. 88 of 1921, 
dated 27th February 1922. 

Oivil P, G.i S. llO—Ejectment suit by la7id- 

lord. 


The plaintifia sought to eject their tenant in 
order that they might occupy the premises 
tbemselves ; while the tenant sought the protec¬ 
tion of the Bombay Rent Act. 

Beldf the decree, allowing possession of the 
tenancy involves directly a claim or question to 
or respecting property over Rs. 10,000, where the 
monthly rent of the premises was Ra. 276 and 
oapitaliecd at twenty years’ purchase the value 
of the property will be over Rs. 10,000. The 
certificate to appeal to His Majesty must there¬ 
fore be granted. 


Thomas Sirangman —for Applicant. 

for 0pp. Party. 

Macleod, C. J.:—We think that in 

this case a certificate to appeal to Flis 
Majesty s Privy Council must be granted. 
|The plaintiffs seek to eject their tenant 
in order that they may occupy the pre- 
niises themselves J while the tenant seeks 
me protection of the Bombay Rent Act. 
The decree, therefore, allowing possession 
of the tenancy involves directly a claim 
or question to or respecting property over 
H3. 10,000, as the monthly rent of the 
premises is Rs. 275 and capitalised at 
twenty years purchase, the value of the 
property will be over Rs. 10,000. 

Costs to be costs in the appeal. 
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F. A. No. 97 of 1921, dated 6th Feb¬ 
ruary 1922 from the decision of Sub-Judge, 
Broach, in Darkhast No. 224 of 1915. 

Execution—Eight to—Partition decree — Exe¬ 
cution taken out by plaintiff—Defendant has 
right to continue the proceedings if plaintiff 
unwilling to proceed. 

In execution of a decree for partition of hoose 
and lands, at the ins^artce of the plaintiff a 
Commissioner waa appointed to effect a division 
of a house first. The Commissioner made a 
report, but before the report could be given effect 
to, the house was burnt down. The plaintiff 
thereupon aoplied to drop the execution proceed- 
ines, but the defeodant insisted to carry on 
the same execution proceedings. Held^ that the 
defendant should be allowed to oantinue (he 
application for execution and need not issue a 
fresh darkhast. 

G. N. Thakor —for the Appellant. 

M. H. Mehta —for the Respondent No. 1. 

Macleod, C. J. '—This was a partition 
suit in which a consent decree for parti¬ 
tion was obtained on 8th November 1911 
from the First-class Subordinate Judge, 
Broach- The plaintiff, on the 12th March 
1915, took out a darkhast for partition 
of the suit property and moveables. 
Commissioners were appointed, who sub¬ 
mitted a report with regard to ornaments 
But with regard to a certain house 
Mr. Hargovandas was appointed Com- 
misioner to effect a division of it. He 
made a report, but before the report could 
be given effect to, the house was burnt 
down. The plaintiff then wanted to drop 
the execution proceedings, but the defend¬ 
ant objected. The Court allowed the 
plaintiff to drop the execution proceed¬ 
ings. The result would be that those 
defendants who wished to continue the 
execution proceedings could not do so 
without having to issue a fresh darkhast. 
We see no reason why the defendants 
should not have been allowed to continue 
the darkhast in order that the suit pro¬ 
perty might be partitioned. Therefore we 
allow the appeal and direct the darkhast 
to continue at the instance of the defend¬ 
ant. The plaintiff to pay the appellant’s 
cost in both Courts. 


Macleod, C. J., and Coyajee, J. 
Chmilal Jamnadas ... Defendant— 

Appellant. 


V. 

^uichand Harjivandas ... Plaintiff — 

Respondent. 


Appeal allowed. 
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Vithaldas Gulabdas Seth ... Appellant. 

V. 

The Hyderabad Spinning 
and Weaving Co., Ltd, ... Respondents. 

O. C. J. Appeal No. 120 of 1921, dated 
26th January 1922, from an order of 
Kajiji, J. 

Civil P. O.f 0. VIIL R- 6,— Eq^uitable set-off 
^Difference between a set off and counter claim 
—High Court Rules, Original Side, R. 118— 
Same transaction legally recoverable. 

Under Art. 131 of the Companies Act direc¬ 
tors of a company can only deduct from the di¬ 
vidend payable to a share-holder sums of money 
due from him to the company, but a claim for 
damages on cotton contracts is not money due. 
H^nce a claim for damages not arising from the 
same transaction which is the subieot>matter 
of the plaintifl’s suit cannot'be treated as equit¬ 
able set-off. 


Counter-claim is bad if it could not form the 
subject-matter of a separate suit in the same 
Court. Oriendtoveen v. Hamlyn dt Co., (1892 
8 T. L. R. 281) Diet. 


A set-od can be pleaded as e defence and can 
only arise where the claim to be set ofi, one 
against the other whether by the plaintifi or 
defendant exists in the same right. A set-ofi can 
also be the subject.matter of a separate action 
or a counter-claim. Every (^et-ofi can be pleaded 
as counter-claim If the defendant so desires, but 
every oountor-cUim cannot be pleaded as a set- 
od. For an equitable set-off the olaim for dam¬ 
ages must arise from the same transaction which 
is the subject-matter of the plaintiS’s suit ; and 
it is only when the olaim for damages forms the 
sobject-matter of a couriter-claim that it makes 
no diderence whether damages are based on a 
claim arising on the subject-matter of the suit 
or are based on some transaction which is en¬ 
tirely outside the plaintid’s claim. 

Inverarity —for the Appellant. 

Kania —for the Respondent. 

Macleod, C. j, : — The plaintiff filed 
this suit against the defendant company 
to recover the amount payable to him by 
way of dividends in respect of 72nd and 
73rd dividends payable on the 5th 
February 1920 and 19th April 1920, res¬ 
pectively. 

In their written statement the defend¬ 
ants claimed that they were entitled to 
recover damages from the firms of Vithal¬ 
das Venkatlal and Trikamdas Purshot- 
tamdas in respect of certain cotton 
contracts. The joint family of Gulabdas 
Harldas, of which the plaintiff was the 
manager, was a partner in these two 


firms and was liable to pay these 
damages. Reference was then made in 
paragraph 7 to Arts. 13, 130 and 131 of 
the Articles of Association. Arts. 13 and 
130 had nothing to do with plaintiff’s 
claim ! but Art. 131, entitling the Direc¬ 
tors to deduct from the dividend or bonus 
payable to any shareholder all sums 
of money due from him to the Com¬ 
pany, would be in point, if certain facts 
were proved. The defendant company 
submitted that by reason of the said 
Articles the plaintiff was not entitled to 
claim the dividends referred to in para¬ 
graphs 3, 6 and 7 of the plaint, and 
submitted that the suit should be dismiss¬ 
ed with costs. They, then, counter¬ 
claimed, in the event of it being held that 
the amounts of the damages could not be 
set off against the claim in respect of the 
dividends, that the plaintiff as the head of 
the joint family firm of Gulabdas Haridas 
& Sons might be ordered to pay to the 
defendant company a reasonable sum by 
way of damages on account of the pre¬ 
mises mentioned in paragraph 6 of the 
written statement. 

The plaintiff then took out a summons 
asking for an order that the counter-claim 
of the defendant company might be exclud¬ 
ed, or that the Court should refuse per¬ 
mission to the defendants to avail them¬ 
selves of the counter-claim, and require 
them (if so advised) to file a separate suit 
in respect thereof. On the 11th June 1921, 
an order was made on the summons that 
it should be adjourned to the hearing of 
the suit, and it was further ordered by the 
Court that the suit should be put down 
on the board of the learned Judge per¬ 
emptorily for the trial of an issue on 
demurrer. Accordingly, the suit came on 
for hearing before Mr. Justice Kajiji on 
the 29th July 1921. 

Now, the order that was made on the 
11th June 1921* is couched in somewhat 
unfortunate terms. In the first place, 
it is not desirable to use the word “ de¬ 
murrer’*, as demurrer in English Practice 
has been abolished since the passing of 
the Judicature Act, while the term has 
never been recognised in India by any of 
the Codes of Civil Procedure. It can 
only be used in India by way of analogy 
to a bygone English form of procedure. 
The proper order to make, following the 
provisions of the Code, was to direct the 
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suit to be set down for settlement of 
issues, and when the issues had been 
settled, it could be seen whether any of 
the issues were sufficient for the decision 
of the case under O. XV, R. 3. 

There were two questions : (l) whether 
the counter-claim should be struck out J 
(2) whether, if the counter-claim were 
struck out, the defendant company would 
be entitled to set off their claim. Those 
were two entirely distinct issues, depend¬ 
ing, for their decision, upon entirely differ¬ 
ent considerations! and the confusion 
which arose from not raising definite issues 
is apparent when we come to the judgment 
of the learned Judge, because these two 
questions, which ought to be dealt with 
separately, are dealt with together, and 
the decision is that “ this issue must be 
answered in the negative.’* On that 
finding an order was drawn up declaring 
not only that the defendants were entitled 
to plead by way of defence the facts set 
out in paragraphs 6, 7 and 8 of their 
written statement, but were also entitled 
to maintain the counter-claim in the writ¬ 
ten statement of defence. 

I will first deal with the question 
whether the counter-claim should be 
struck off. Now it is admitted that if the 
defendants were to file a separate suit on 
the subject-matter of the counter-claim, 
this Court would have no jurisdiction to 
try such a suit. Therefore, it is quite 
clear that the counter-claim must be 
struck out. 

Then, there is the question whether the 
defendant company can set off against the 
plaintiff’s claim for dividends their claim 
for damages under the contracts referred 
to in paragraph 6 of the written state¬ 
ment. It is obvious that this question 
must be answered in the negative, because, 
under Art. 131, the Directors can only 
deduct from the dividend or bonus payable 
to a shareholder sums of money due from 
him to the company. The claim for 

E amages on the contracts is not money 
ue. 

That would be sufficient to dispose oi 
the question because in paragraph 8 of 
the written statement the defendant com¬ 
pany only claim to be entitled to set off 
by reason of Art. 131, 

But I may also deal with the question 
whether, apart from Art. 131 of the 
Articles of Association^ the defendants can 
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set off the claim for damages. It could 
only be in the nature of an equitable 
set off, which is not permitted by O, 
VIII, R. 6 of the Civil Procedure Code. 
The learned Judge considered that the 
defendants could counter-claim for dama¬ 
ges which could not form the basis of an 
equitable set-off under R. 118 of the 
High Court Rules and referred to the 
case of Griendtoveen v. Hamlyn & Co. (l). 
But that case is only an authority for the. 
proposition that, where a claim in damages! 
is preferred by a defendant which arises! 
out of the same contract as the one on! 
which the plaintiff is suing, the defendant 
could be allowed to counter-claim for 
those damages, although a separate suit! 
could not lie for want of jurisdiction. 
Now, set-off and counter-claim are! 
governed by rules of procedure, and a 
plaintiff can only plead by way of set-off] 
or counter-claim that which is permitted 
by those rules. A set-off can be pleaded 
as a defence and can only arise where the! 
claim to be set-off one against the other, 
whether by the plaintiff or defendant, 
exists in the same right. A set-off can 
also be the subject-matter of a separate 
action or a counter-claim. And hence the 
confusion between the terms, as though 
every set-off can be pleaded as a counter¬ 
claim if the defendant so desires, every 
counter-claim cannot be pleaded as a 
set-off. It would be much better if the two 
terms were kept distinct, and that if an 
equitable set-off is to be allowed, it should 
be provided for by rule, while R. Il8 
might be amended by omitting the 
mention of set-off. But even assuming 
that R. 118 of the High Court Rules, 
although the marginal note is “counter¬ 
claim by defendant,’* provides for an 
equitable set-off, then it is quite clear, 
under the decisions which lay down the 
principles on which an equitable set-offi 
can be allowed, that the claim for 
damages must arise from the same trans-l 
action which is the subject-matter of thel 
plaintiff s suit, and it is only when thel 
claim for damages forms the subject- 
matter of a counter-claim that it makesl 
no difference whether damages are baseq 
on a claim arising on the subject-mattei] 
of the suit, or are based on some transac-j 
tion which is entirely outside the plaint-| 
iff s claim. It is, therefore, of the greatest! 


% 1. (1892) 8 T. L. R. 281. 
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importance to keep separate the questions 

of set-off and counter-claim when the 

defendant seeks to claim as a set-off not 

money due but an unascertained sum for 
damages. 

In any event, it is perfectly clear that 
in this case the counter-claim is bad, 
because it could not form the subject- 
matter of a separate suit in this Court 
for the reason that the defendant, who is 
now plaintiff, resides outside the jurisdic¬ 
tion, and the whole of the cause of action 
arose outside the jurisdiction. 

It^is also quite clear that the defend¬ 
ants claim does not come within the 
definition of equitable set'off. 

Therefore, the defendants clearly have 
no answer to the plaintiff’s claim for divi¬ 
dends, and, as the issue, which I have 
raised as the real issue argued in the lower 
Court, must be found against the defend¬ 
ants, there must be a decree for the plaint¬ 
iff for the amount claimed, that is to say, 
Rs. 10,800, the amount of the dividends, 
with interest at 9 per cent per annum 
from the 18th July 1920, when notice was 
given that interest would be charged, till 
judgment I and costs and interest on 
judgment at 6 per cent per annum. 

Appeal allowed. 
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AND COYAJEE, J. 

... Plaintiff— 
Appellant. 


v. 


. Abderehman Sayad Banu ... Defendant- 

Respondent. 

F. A. No. 223 of 1921, dated 17th 
February 1922 from the decision of Sub. 
Judge of Surat in Darkhast No. 51 of 
1921. 

(a) Qivil P. O.y S. 2 {^)^Decree-holder^Mean¬ 
ing of—Suit for specific performance. 

The plaintiS obtained a deoree for speci6o 
performance of a contraot to sell imroovaable 
property for Rg. 7,200 against defendants. The 
money was duly deposited in Court. Subse- 
quently, a third person obtained a deoree against 
the defendants which entitled him to obtain 
posaeBsioQ of the property on hia paying them 
Rb. 4,000. The plaintiff therefore took no steps 
to execute the decree and therefore the defend¬ 
ants applied to the Court to ezeoute it. 

Held, that the defendants were * decree- 
holders ’ within S. 2 (3); and that the plaintiff 
should get the sale-deed which the defandanti 
were willing to pass and should get pofleesiiou 
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and the defendants should get the money on 
passing the deed and giving possession. 

(P. 27, Col. 1.) 

(b) Specific performance—Both parties can 
execute the decree. 

A deoree for specific performance is capable 
of being executed by the defendants as well as 
by the plaintiff. If the plaintiff in a suit for 
specific performance after having obtained a 
decree, discovers or is apprehensive that the 
defendant cannot give him a good t'tle his 
proper course is to apply to the Court that passed 
the decree for a review, or in the alternative he 
may file another suit against the defendant to 
set aside the previous proceedings 

(P. 27, Col. 1.) 

G. N. Thakor —for the Appellant. 

M. jB. Dave —for the Respondent. 

Macleod, C. J.:—The plaintiff in Suit 
No. 264 of 1919 in the First-Class Sub¬ 
ordinate Judge’s Court at Surat obtained 
a decree for specific performance of a 
contract to sell immoveable property. 
The following order was passed :— 

“It is ordered that defendant No. 1 do execute 
to the plaintiff a sale-deed in respect of the pro¬ 
perty, the eubjeot-matter in suit for Rs. 7,2CX). 
In default on his part, the plaintiff do apply 
for the execution of the same. The plaint¬ 
iff do deposit in the Court Rs. 6,449 being 
the balance of the purchase-money due at the 
date of the agreement, the subject-matter of 
this suit. On his doing so, the plaintiff do take 
possession of the bouse, the subject-matter of 
this suit after the execution of the necessary 
sale-deed. But he is not to take possession be¬ 
fore that. The defendant Nc. 2 do take 
Rb. 4,741-8-0 out of the said Rg. 6,449, and he do 
give over the balance to defendant No. 1. The 
documents lying in Court of defendant No. 2 
(throe mortgage-deeds) be given to the plaintiff. 
The plaintiff do also take the agreement given 
in writing to defendant No. 2 by the plaintiff 
and defendant No. 1.*’ 

The second defendant was the mort" 
gagee from the first defendant. It also 
appears that the same property was the 
subject-matter of Civil Suit No. 217 of 
1919 filed by one Ismail against the pre¬ 
sent defendants, the present plaintiff not 
being a party, and it appears that in that 
suit, after the decree in Suit No. 264 of 
1919 had been passed, Ismail got a decree 
directing the defendants to give him 
possession of the suit property on Ismail’s 
paying them Rs. 4,000. 

In consequence of the decree in Suit 
No. 217 of 1919, the plaintiff was not 
anxious to get a sale-deed from the 
defendants. The defendants were anxious 
to get the money which had been deposit¬ 
ed in Court, and were perfectly willing to 
giv« the plaintiff a sale-deed. 1?he defend- 
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ants consequently took out Darkhast 
No. 51 of 1921. The plaintiff opposed 
any action being taken on the Darkhast 
on the ground that the defendants were 
not decree-holders as defined in S. 2 (3) of 
the Civil Procedure Code, so that they had 
no right to file the Darkhast. This con¬ 
tention was overruled by the First-Class 
Subordinate Judge who directed that the 
plaintiff should get a sale-deed which the 
defendants were willing to pass, and 
should get possession. The defendants 
should get the money as decreed in their 
favour on passing the deed and giving 
possession. If the plaintiff refused to 
take the deed and possession within a 
reasonable time, defendants were to be at 
liberty to apply to the Court for such 
orders as they were entitled to. 

Now it seems to me on general princi¬ 
ples, leaving aside altogether the dealings 
between the defendants and other parties, 
that the decree for specific performance 
was capable of being executed by the 
defendants as well as by the plaintiff. If 
this were not so, it would follow that if a 
plaintiff who has obtained a decree for 
specific performance, refuses to take the 
sale-deed and pay the consideration-money, 
the defendant is left with no remedy what¬ 
ever, while, owing to the decree passed 
against him, he would still be debarred 
from dealing in any way with the suit 
property. We think it is clear in such a 
case that a defendant would be entitled to 
come to Court and ask for the payment to 
him of the consideration*money for the 
purchase on his tendering a sale-deed 
We think the order made by the Judge in 
the Court below was a perfectly correct 

( order and that the defendants came within 
le definition of decree-holder in S. 2 (J), 
ivil Procedure Code. If the plaintiff in 
suit for specific performance, after hav- 
ig obtained a decree, discovers or is 
pprehensive that the defendant cannot 
ive him a good title, then it seems to me 
is proper course is to apply to the Court 
t^at passed the decree for a review, or in 
be alternative it may be open to him to 
de another suit against the defendant to 
®t aside the previous proceedings. The 
appeal must be dismissed with costs. 

Appeal dismissed- 
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Macleod, C. J., and Shah, J. 

Ratanbai Shivlal Lohar ... Plaintiff— 

Appellant. 


V. 


Shankar Deochand Lohar ...Defendant— 

Respondent. 

Civ. Extraordinary Application No. 265 
of 1921, dated 16th March 1922, against 
an order of District Judge, Khandesh, in 
Mis. A, No. 11 of 1920. 

Oivil P. C., 0. XVII, Rr. 2 and 3—0. IX, R. S, 
Suit-^Adjourntnent—Default in appearance-^ 
Dismissal of suit. 

The Coutt should proceed under O. IX, K. 8, 
and not under 0. XVII, R. 3, when before the 
hearing of a suit has commenced the plaintifi 
fails to appear oc au adjourned date. 

There seems to he a direct confliot between 
Hr. 2 and 8, unless R. 8 applies only to defaults 
after bearing has commenced. 

It is necessary for the Courts to exercise ex¬ 
treme caution when on the adjourned date the 
paities or any cf them fail to appear. They 
should in the first place have recourse to 
0. XVII, R. 2, rather than K. 3, aud even in 
cases where R. 8 can be cousidered to apply, 
that is to say, where the case has been part- 
heard and an adjournment granted, it would 
not be in accordance with justice to refuse a 
paity who has failed to appear on tbe adjourned 
date at the time fixed, but appears at a later 
hour, the chance of having the suit restor¬ 
ed. A party who has failed to appear at the 
time fixed for the hearing, if tbe equity of the 
case demands it, should certainly have an op- 
portuoity of satisfying the Court that he bad 
sufficient cause for not appearing. 

(P. 28, Col. 2 ; P. 29, Col, 1.) 

P. B. Shingne —for the Appellani. 

None for the opponent. 

Macleod, C. J.—This suit was fixed 
for hearing for the 12th March 192Q. 
Various adjournments were granted, the 
last of which was for the 24th July 1920. 
On that day when the case was called 
on the plaintiff was absent and the suit 
was dismissed. The same day the plead¬ 
er appeared and presented an application 
for the restoration of the suit to the file. 
On the 23rd August, this application was 
dismissed. The learned Judge said ; 

“ The applicant’s pleader urges that the dis- 
miBsal of the suit should be held to be under 
O. XVII, R. 2 and 0. IX, R. 8, Civil Pio- 
cedure Code, but it Is clear that the Court h&s 
not dismissed the suit under the above provi¬ 
sions. The suit has been decided under 
O. XVII, R. 8, because the plaintifi to whom 
time was given, failed to produce the evidence, 
and the provisions of O. IX do not therefore 
apply. The plaintiff’s only remedy is to appeal 
against the decree.” 
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The plaintiff has obtained a rule from 
this Court on the 25th November 1921 
calling on the defendant to show cause 
why the decision of the lower Court should 
not be reversed and a re-trial of the suit 
directed. The decision of the learned 
Judge, if it were allowed to stand, would 
apply to every case in which there has 
been an adjournment before the trial of 
the case has actually commenced, to 
enable a party to produce his evidence, 
and the party does not appear on the 
adjourned date. We are constantly having 
cases in which the failure to distinguish 
between the provisions of Rr. 2 and 3 of 
O. XVII has caused injustice. That 
Order deals generally with “adjourn¬ 
ments. Rule 1 gives the Court power to 
grant adjournments from time to time, 
provided that, when the hearing of evi¬ 
dence has once begun, the hearing of the 
suit should continue from day to day until 
all the witnesses in attendance have been 
examined, unless the Court finds the 
adjournment of the hearing beyond the 

following day to bo necessary for reasons 
to be recorded. 

Under R. 2, where, on any day to 
which the hearing of the suit is adjourn¬ 
ed, the parties or any of them fail to 
appear, the Court may proceed to dispose 
of the suit in one of the modes directed 
in that behalf by O. IX or make such 
other order as it thinks fit. 

Order IX deals with * appearance of 
parties and^ the consequence of non- 
appearance. In all the cases which come 
under O. IX, the party against whom 
a decree or order is passed in default of 
his appearance, can apply to the Court to 
have the ex parte decree or order set aside 
on the ground that he can show sufficient 
cause for his non-appearance. Ordinarily, 
then, if a case appears on the board on 
an adjourned date for hearing, and there 
is default of appearance on the part of 
both or either of the parties, the Court 
must refer to O. IX so as to ascertain 
the proper procedure to be followed, and 
there is no necessity whatever to have 
any recourse to O. XVII, R. 3. 

In this case the hearing of the suit had 
not commenced, and therefore, as it was 
the plaintiff who was in default, and 
there was no evidence to support his case, 
the suit should have been dismissed under 


Rule 3 of O. XVII is certainly 
somewhat unfortunately worded, as it 
may be construed as being applicable to 
every case in which an adjournment has 
been granted to a party because he has 
not been ready with hi.s evidence, whether 
the trial has commenced or not. It would 
not make much difference if there were 
not authorities to the effect that if the 
case is decided under R, 3 the only 
remedy of an aggrieved party is by way 
of appeal or review. There seems to be 
a direct conflict between R. 2 and R. 3. 
because R. 2 deals with any kind of 
adjournment which can be ordered under 
R. 1, and gives the Court power to dispose 
of the suit as directed by O. IX in default 
of appearance of the parties or any of 
them. If the plaintiff appears and the 
defendant does not appear, the Court can 
pass a decree ejr parte on the merits of 
the case as appearing from the plaintiff’s 
evidence. If the plaintiff is absent and 
the defendant appears the Court shall 
dismiss the suit except in so far as the 
plaintiff’s claim is admitted. 

In either case the suit is disposed of or 
decided, but the party in default can 
apply to have the ex parte decree or order 
set aside on showing cause. If then there 
is a default in appearance after an 
adjournment, ordinarily O. XVII, R. 2, 
will apply, and there is no necessity to 
have recourse to the stricter provisions of 
R. 3 unless the hearing of the action has 
already commenced. I think R. 3 was 
only intended to apply to such cases, as 

otherwise this strange result would follow. 

If a case is adjourned by consent without 
any reason being given, and the plaintiff 
does not appear on the adjourned date, 
the suit will be dismissed and he can 
apply to have the ex parte decree set 
aside. If, however, the adjournment is 
granted on the ground that the plaintiff is 
not ready with his evidence and the plaint¬ 
iff does not appear on the adjourned date, 
his suit will be dismissed J but he can only 
appeal or ask for a review. The ground 
for appeal or review will be exactly the 
same, viz,i that he had sufficient cause to 
account for his non-appearance, and again 
if he succeeds the result will be the same. 
There will be a re-hearing. If the hear¬ 
ing of the action has actually commenced 
it is another matter, though again the 
result of an appeal may be that the lower 
Court is directed to continue the case 
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from the point where the plaintiff or the 
defendant) as the case may be, made 
default. It is necessary, therefore, for the 
Courts to exercise extreme caution when 
on the adjourned date the parties or any 
of them fail to appear. They should in 
the first place have recourse to O. XVIT, 
R. 2 rather than R. 3, and even in cases 
where R. 3 can be considered to apply, 
that is to say, where the case has been 
part-heard and an adjournment granted, 
it would not be in accordance with justice 
to refuse a party who has failed to appear 
on the adjourned date at the time fixed, 
but appears at a later hour, the chance 
of having the suit restored. Generally 
I should like to point out that a party 
who has failed to appear at the time fixed 
for the hearing, if the equity of the case 
demands it, certainly should have an 
opportunity of satisfying the Court that 
he had sufficient cause for not appearing. 
Otherwise much delay is caused before a 
decision is arrived at on the merits, (See 
Shrimant Sa^ajirao v. S. Smith (1). 
The rule must be made absolute, and we 
send back the case for trial on the 
merits. Costs costs in the cause, 

Shah, J.—I agree. 

Rule made absolute. 
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MaCLKOD, C. J., and COYAJEE, J. 

Poona Chitrashala Steam ... Plaintiffs— 
Press Appellants. 



Gajanan Industrial and ... Defendants— 

Trading Co. Respondents. 

S. A. No. 330 of 1921, dated 20th Janu¬ 
ary 1922 from the decision of Sub*Judge, 
Satara, in A. No. 387 of 1919. 

Companies Act (V/ of 1882) S. 72—Prowiis- 
^ory note signed by Secretary, Treasurer and 
^gsni—hiahiliiy of the Company—Position of 
the Company*s stamp. 

,0Qd of the Secretaries, Treasurers and Agents 
*^nod a promissory note to pay off the price of 
Juaohinery purchased by the defendant Com- 
in his own name for Joshi, Patwardhan & 
Co. The promissory note was written on a 
form of a note paper having the name of the 
Company in print and bote a rubber stamp 
impression of the Company. Held, that the pro¬ 
missory note was signed on behalf of the Com¬ 
pany who purchased and used the machinery. 
The fact that there is no stamp of the Company 
below the signature makes no difference in the 


merits of the case. S. 47 of the Act X of 18Gb 
discussed 4 Bom. 275 Not Poll. 

Pendse, with H. G. Kulkarni—tor the 
Appellants. 

K. H. Kelkar —for the Respondents. 

Macleod, C. J.—The plaintiffs sued to 
recover Rs. 2,575-TO the balance still due 
on a promissory note passed by the defend¬ 
ant Company. Both the lower Courts 
have rejected the claim on the ground 
that the promissory note signed by T. N. 
Joshi for Joshi, Patwardhan and Com¬ 
pany, Secretaries, Treasurers and Agents, 
does not come within the provisions of 
S. 72 of the Indian Companies Act, 1882, 
which was the Act prevailing when the 
note was passed. The Appellate Court 
has found that T. N. Joshi had implied 
authority to sign the promissory note on 
behalf of the Company as against third 
parties, and there can be no doubt on the 
evidence that the Secretaries, Treasurers 
and Agents, would be the persons to 
sign documents of this character in accord¬ 
ance with the Articles of Association, and 
the terms of their employment! and what¬ 
ever private arrangement there may have 
been between Joshi and the Company 
with regard to the machinery in respect 
of wiiich this promissory note was passed, 
that would not affect the rights of third 
parties. The only question is whether 
it can be said that this promissory note 
has been drawn on behalf of the Company, 
and for that purpose we must Icok at the 
contents of the note, and we find there is 
at the top of the Note the heading, “ The 
Gajanan Industrial and Trading Company 
Limited, Wai”, and there is a rubber 
stamp, which was evidently used as the 
stamp of the Company in addition. There 
can be no doubt then that the Secretaries, 
Treasurers and Agents signed the promis¬ 
sory note on behalf of the Company, and 
there is no reason for dismissing the 
claim, because the stamp appears at the 
top of the paper, instead of beneath the 
signature. The Company undoubtedly 
purchased the machinery, used the machi¬ 
nery, and was liable to pay for the 
machinery. If a claim had been made 
for goods sold and delivered there could 
be no answer. It seems to us that the 
defence is a most dishonest one. At the 
most it was, as the learned Judge below ■ 
pointed out, a technical defence, and con* 
sequently neither of the Courts gave the 
successful defendants their costs. We 
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think there should be a decree for the 
amount of the promissory note in addition 
to the amount of Rs. 83-6-0 with in¬ 
terest at 3i per cent from the date of the 
note until judgment, with costs through¬ 
out* and interest at 6 per cent on the 
amount of the note till payment. 

Decree reversed. 

1923 Bombay. 30 (1). 
Macleod, C. J., and Covajee, J. 

Emperor 

V. 

Aimaram Shamji 

Cr. Revn, No. 335 of 1921, dated l2th 
January 1922, from conviction and sen¬ 
tence by Spl. Mag. at Dholka confirmed 
on appeal by First-class Magistrate* 
Ahmedabad. 

(a) Bombay District Municipal Act^ 1901 S. 
155— Lawful order—Notice under S. 122. 

Where the accused was served with a notice 
under S. 122 of the Act to remove an otla which 
he had constructed and was convicted under 
3.155 for having disobeyed a lawful order ; held, 
on application to the High Court that no notice 
need be issued under 3. 122 and therefore dis. 
obedience of such a notice does net amount to 
disobedience of a lawful order within S. 165. 

(b) Bombay District Municipal Act 1901 5. 
122—PouJers of Municipality under — Notice 
under the section, whether legal. 

S. 122 gives no power to a Municipality to 
issue a notice to a person alleged to have erected 
an encroachment to remove it. Although the 
municipality may send such a notice, it is not a 
notice under the section. Such a notice may be 
sent as a matter of courtesy, prelimioary to the 
Municipality taking action Under the powers 
given them by the section to remove an encro¬ 
achment themselves. Assuming a Municipality 
served a notice upon a person to remove an eD> 
croachmeut, it was not intended that if he did 
not do 80 he might be convicted under S. 165 of 
the Act. 

G. N. Thakor —for the Applicant. 

S. S. Patkar — for the Crown. 

Macleod, C. J.—The accused was con¬ 
victed by the Special Magistrate, Third 
Class, under S. 155 of the Bombay 
District Municipal Act of having dis¬ 
obeyed a lawful direction given by a 
written notice issued by the Dholka 
Municipality to remove an otla. The 
facts are that at least since October 1919 
this otla was in existence. The Munici¬ 
pality, on the 17th December 1920, sent 
a notice to the accused :— 

“You are informed by notice under S. 122 of 
the Diatriot Municipal Act that you, by making 


an otla at the side-wall of youp house in the 
said street, have encroached on Government 
land. Therefore within seven days of the receipt 
of this notice you should remove the said otla. 
If you neglect to do so, steps will be taken 
according to law.” 

The otla was not removed, and so the 
proper step according to law which the 
Municipality should have taken was to 
remove the otla themselves and charge 
the accused with the cost of the removal. 
Instead of proceeding in that manner, as 
provided by S. 122, they charged the 
accused with having disobeyed a lawful 
order. An appeal against the conviction 
was rejected, but we think that the con¬ 
viction was clearly wrong. S. 122 gives 
no power to a Municipality to issue a 
notice to a person alleged to have erected 
an encroachment to remove it, although 
the Municipality may send such a notice^ 
it is not a notice under the section. Such 
a notice might be sent as a matter of 
courtesy, preliminary to the Municipality 
taking action under the powers given them 
by the section to remove the encroach¬ 
ment themselves. Since these special 
powers have been given, it seems to me 
that that was the proper remedy as laid 
down by the Legislature in cases of failure 
to comply with such a notice. It was not 
intended, assuming a Municipality served 
a notice upon a person to remove an 
encroachment, that if he did not do so he 
might be convicted under S. 155. I think, 
therefore, the conviction was wrong, and 
the accused must be discharged, and the 
fine, if paid, refunded. 

Order set aside. 

1923, Bombay 30 (2). 

Macleod, C. J., and CoyaJee, J. 

Ganpati Bhatta Umamaheshxvar- 
bhaita ... Appellant. 

V. 

Devzppa Shankarnarayan 
Havik ... Respondent. 

S. A. No. 337 of 1921, dated 7th 

February 1922, from the decision of 

Dt. Judge, Kanara, in A. No. 119 of 1917, 

reversing the decree passed by Sub-Judge, 
Sirsi in Darkhast No. 199 of 1916. 

Civil P, C., 0. XXI, B. bl —Dismissal 
of application—Attachment^Determination of 
attachment. 

A money-decree, payable by instalments, 
ordered that on failure to pay two instalments the 
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decree could be executed for the whole. It fur¬ 
ther provided that “ the immoveable property of 
the defendant may be attached and kept.’* 
Immediately after the decree was passed, and 
before any default occurred, the plaictifi ap. 
plied for attachment of immoveable property. 
The Court levied the attachment and allowed it 
to etand, but struck off the Oarkhast. The 
defendant next granted the p’ope'^ty in mul(]cn% 
lease to the appellants. The plaintiff, who also had 
purchased a portion of the property by a private 
sale in satisfaction of the decretal debt, applied 
to recover the balance of the debt by sale of the 
remaining property free of the mulgeni lease 
field, dismissing the application, that the 
attachment either went under the order of the 
Court or ceased to exist under the provisions of 
0, XXI, R. 67. 

It is not an easy matter to decide whether 
property remained uuder attachment when the 
Darkhast was struck off. Strictly speaking if the 
Darkhast was struck off, the attachment would go 
with it. It seems contrary to the ordinary 
meaning of words that when a Darkhast which 
is issued to attach propeity, is dismissed still 
the attachment should oontinue. 

R, A. Jahagirdar —for the Appellant. 

G. P. Murdeshvar and D. R. Ugranhar 
—for the Respondent No. 1. 

Macleod, C. J. :—The plaintiff in this 
suit got a decree so far back as 1908 for 
a certain sum of money which was direct¬ 
ed to be payable by instalments. If two 
instalments were in arrears the decree 
could be executed for the whole amount. 
But the decree also directed that “ the 
immoveable property of the defendant 
may be got attached and kept.” We do 
not know what meaning could be attach¬ 
ed to those words. Clearly it was ultra 
vires of the Court if it was intended that 
the defendant’s property should be attach¬ 
ed before default had been made in the 
payment of the instalments. It seems 
that the plaintiff immediately after the 
decree was passed took out a Darkhast 
on l4lh August 1908, under which the 
Court ordered the lands to be attached, 
but struck off the Darkhast* On the 
2lst June 1910, the defendant granted a 
'mulgeni lease to the present opponents 
^os. 2 and 3. Prior to that the decree- 
holder had bought from the judgment- 
debtor a considerable portion of the 
Pi^operty which he purported to have 
attached in 1908, and the terms of the 
sale provided that in addition to the lands 
sold, the defendant was to pay a small 
balance to the decree-holder at his con¬ 
venience within a short time. 

On the 25th July 1910, the decree- 
holder took out another Darkhast pray¬ 


ing for the recovery of the balance by 
attachment and sale of tho lands in dis¬ 
pute, the prayer being to attach and soil 
by auction the lands in dispute which 
were already attached, 'i'hc property was 
put up for sale by the Collector, but, as 
there was no bid, the Darkhast was 
dismissed on the 20th March 1912. 

Then the decree-holder transferred the 
decree to the present applicant who pre¬ 
sented a Darkhast against the judgment- 
debtor, and that application prayed for 
the attachment and sale of the lands in 
dispute. An order for attachment was 
made, but as no Bhatta was paid, the 
Darkhast was dismissed with costs. 
Anotlier Iharkhast was filed in 1915 pray¬ 
ing for the attachment of the moveable 
property of the judgment debtor. That 
was dismissed for want of prosecution. 
Then the present Darkhast of 1916 was 
filed praying that the properties now in 
dispute should be sold for tho balance of 
the decree. 

It is not an easy matter to decide whe¬ 
ther property remains under attachment 
when the Darkhast is struck off. Strictly 
speaking if the Darkhast is struck off, tlie 
attachment v/ould go with it. It seems 
contrary to the ordinary meaning of words 
that when a Darkhast, which is issued to 
attach property, is dismissed, still the 
attachment should continue, l^ut in this 
case we have to consider tlie conduct of 
the judgment-creditor, and his transferee, 
the present applicant. We are satisfied 
in this case that the attachment went 
either under the order of the Court or 
ceased to exist under the provisions of 
O, XXI, R. 57. It does not seem to make 
very much difference. It certainly seems 
extraordinary that in 1922 we should 
have to decide whether a mulgeni lease 
granted in 1910 is void or not. Certainly 
the present applicant has only himself to 
thank for his own delay in not prosecut¬ 
ing the execution of his decree with due 
diligence. The appeal must be allowed 
and the Darkhast dismissed with all costs 
on the applicant. 

Appeal allowed. 
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Macleod, C. Jo and Shah, J. 


Keshav Manja Bhat 

V. 

Govind Naga Bhat 


... Plaintiff- 
Appellant. 

... Defendant— 
Respondent. 


5. A.No. 641 of 1921, dated 10th April 
1922 from the decision of Dt. Judge, 
Kanara, in A. No. 146 of 1920. 


Civil P. C., 0. XXXIV, R. Q~~Porm of decree 
—Personal covenant by mortgagor—Form in 
•which the personal decree against the mortgagor 
should be passed. 

A decree in a mortgage 8utt» when the mort¬ 
gage deed containn a personal covenant, should 
direct that “ if there le any deficit the mortgagee 
should be at liberty to apply for a personal 
decree for the balance against the mortgagor.’’ 
A direction that on default of payment of the 
decretal amount the plaintiff is to be at liberty 
to recover the same by applying for sale of the 
mortgaged property and to recover the deficit, 
if any, from the defendants personally, U not 
proper. 


G. P. Murdeshwar and D. R, U^ran- 
fear—for the Appellant. 


V. N. Nadkarni —for the Respondents. 

Macleod, C. J.: —The plaintiff sued to 
recover Rs. 542-9-0 being the balance on 
a mortgage bond passed by the defend¬ 
ants on the 22nd May 1915, together with 
future interest and costs by sale of the 
- mortgaged property or against the defend¬ 
ants personally. The learned Subordinate 
Judge passed a decree in favour of the 
plaintiff directing that the money should 
be paid with interest within six months 
from the date of the decree. In default 
of payment of the decretal amount the 
plaintiff was to beat liberty to recover 
the same by applying for sale of the 
mortgaged property or sufficient portion 
thereof subject to the provisions of S. 15 
Cl (2), of the Dekkhan Agricul¬ 
turists Relief Act, and to recover the 
deficit, if any, from the defendants per¬ 
sonally. That is a form of the decree 
which it is not desirable to pass in mort¬ 
gage suits, because it cannot bo known 
until the mortgaged property has been 
sold whether there will be a deficit and if 
there is a deficit what the amount will be. 
A decree in a mortgage suit when the 
mortgage contains a personal covenant 
should direct “ that if there is any deficit 
the mortgagee should be at liberty to 
apply for a personal decree for the balance 
against the mortgagor.” 


In appeal the learned District Judge 
thought that the terms of the mortgage 
did not include or imply a personal coven^ 
ant, and, therefore, the decree was amend¬ 
ed by the excision of the last clause. 
We may mention that under O. XXXIV, 
R. 6, of the Civil Procedure Code, it is 
provided that where the net proceeds of 
any such sale are found to be insufficient 
to pay the amount due to the plaintiff, if 
the balance is legally recoverable from 
the defendant otherwise than out of the 
property sold, the Court may pass a decree 
for such amount. Therefore it is con¬ 
templated that a personal decree is passed 
only when it is found that the net 
proceeds of sale of the mortgaged proper¬ 
ty are insufficient to pay the mortgage 
amount. We think that the decision of 
the learned District Judge was wrong. 
The words of the mortgage-deed are as 
follows:— 

In case the instalments be not paid at the 
time fixed, but we keep the same unpaid, we 
will pay the amount with interest on the amount 
of instalments that may remain unpaid at the 
rate of Rs. 9-6 0 pop cent, pop year that may 
accrue up to the time of recovery, and even if 
two instalments be not paid at the time fixed, 
without putting forward the excuse of future 
instalments, we are liable to pay in one lump 
sum the amount also of all the future instal- 
ments with interest at the rate mentioned 
above.” 

It is difficult to imagine how a personal 
covenant could be more clearly expressed. 
Therefore the appeal must be allowed, 
but we amend the decree of the trial Court 
as follows : Strike out the words “ and to 
recover the deficit, if any, out of the per¬ 
sonal property of the defendants and the 
defendants personally” and in their place 
put the following words : “ If the net pro¬ 
ceeds of the sale are insufficient to pay 
the amount due to the plaintiff, then the 
plaintiff to be at liberty to apply for a 
personal decree against the defendants 
for the amount of the deficit.” That is 
obviously the right order, because until 
the mortgaged property is sold, it is im¬ 
possible to ascertain what is the amount 
for which a personal decree can be passed. 
The appellant must get his costs in this 
Court and in the Court below. 

Appeal allowed. 



1923 Bombay krishra yenkavda v. moreshar bhai^darker 


33 


1923 Bombay. 33 (1). 


Shah and Crump, JJ. 

Vasu Krishna Yenkavda ... Defendant— 

Appellant. 


V. 

Mahadhavrao Moreshar 
Bhandarker and others ... Plaintiffs— 

Respondents. 

S. A. No. 745 of 1921, dated 30th 
August 1922, from Dist. Judge, Ratnagiri, 
in A. No. 2150 of 1920. 


Bombfiy Khoti Act^ S.l^^Transfer includes 
simple mortgage. 

A simple mortgage h a transfer of the interest 
of tbe tenant within the meiniog of the 
seo'ioD. Even payment by Khatedar of tbe 
mort.age an ount prior to suit by Khot djes not 
destroy the right of Khot. 


A. G. Desai —for the Appellant. 

P. B. Shingne —for the Respondents. 

Judgment: —The point arising in this 
appeal is very simple. The facts are that 
the defendant effected a simple mortgage 
of his 1/Jrd share in the Khata. The mort¬ 
gage is said to have been paid off on the 
5th of November 1917, and the Khot filed 
the present suit in 1918 to claim the right 
which accrued to him under S. lO of 
the Khoti Act, as amended by the Acts of 
1912 and 1913. In virtue of the provi¬ 
sions of S, 9, as amended, the inter¬ 
est of the occupancy tenant is heritable 
but not transferable without the consent 
of the Khot. The exception laid down in 
that section does not apply to the facts of 
the present case, and under S. 10 “if 
the occupant does any act purporting to 
transfer his land or any portion thereof 
or any interest therein, without the con¬ 
sent of the Khot, his land shall be at the 
disposal of the Khot as Khoti land free of 
all incumbrances, other than the liens or 
charges created or existing in favour of 
Government.*’ That is the provision 
which the plaintiff seeks to enforce in his 
favour, and both the lower Courts have 
awarded his claim. 

In the present appeal before us by the 
wcupant, the original defendant 2, it has 
hoen urged that simple mortgage is 
cot a transfer of the interest of the occu¬ 
pant in the land within the meaning of 
S- 10. But it is difficult to hold that 
n simple mortgage is not a transfer of the 
’uterest of the mortgagor within the 
meaning of that section. There is no 
decision on the point and on the plain 
meaning of the word “ transfer " it is diflB- 
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cult to exclude such a transfer as we 
have in the present case from the scope 
of that section. 

It is also urged that as the defendant paid 
off the mortgage before the suit was filed, 
it must be treated as not having been 
made at all! and that at the date of the 
suit there was no cause of action. The 
words of the section are clear that if the 
occupant does any act purporting to trans¬ 
fer any portion or any interest in the land 
without consent of the Khot, his land shall 
be at the disposal of the Khot. It is the 
defendant’s act by way of effecting a 
simple mortgage that gives the Khot a 
right which he claims to enforce in the 
present suit ] and the satisfaction of the 
mortgage before suit cannot afford any 
answer to the claim made by the plaintiff. 
It is apparently a hard case i but we have 
to give effect to the provisions of the 
section as enacted by the Legislature, and 
defendant 2 has not been able to show 
that the present transfer is outside the 
scope of the section. We, therefore, 
dismiss the appeal with costs. 


1923 Bcmbay. 33 (2). 


MACLEOD, C. J., AND SHAH, J. 

Sidhraj Bhojraj ... Plaintiff—Appellant 

v. 

All Haji ... Defendant—Respon¬ 

dent. 

S. C. C. Ref. in Suit No. 1289-1380 of 
1921, dated 10th April 1922 from the de¬ 
cision of 1 bird Judge of Presidency Court 
of Small Causes at Bombay. 

(a) Limitation Act (IX of 190S) S, 15—Prc- 
sidency Towns Insolvency Act {III oj 1909) 
S. 17 —Injunction or order. 

It cannot be tiaid that when an adjudication 
order is made, there is any injunction or order 
against the institution of a suit by a creditor. 
Before a creditor can inftitute a puit he must 
comply with the formality prescribed by the 
section, and it is only wben leave is refused that 
it can he said that there is an injunction or 
order staying the institution of the suit 

(P. 34, Col. 2.) 

(b) Presidency Towns Insolvency Act, S. 17 ■ 

Lim. Act, S. \b~^EfJect oJ — Creditor's right to 
sue. ^ 


Section 17 does not present an absolute bar 
to the creditor e right to institute a suit. The 
creditor cannot, therefore, claim a deduction of 

2 2 J ^ ft insolvency was 

pending, in computing the period of limitation 

in any suit btought by the creditor after the 
loflolvenoy proceedings are quashed 

(P. o5, Col. 1.) 
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No appearance on either side. 

Maci.eod, C. J. :—This is a reference 
by the Third Judge of the Court of Small 
Causes. 

The following questions have been 
referred:— 

(1) Where after a debt hag become due and 
payable and time has begun to run against the 
creditor, the debtor is adjudicated insolvent and 
his petition is subsequently dismissed and the 
adjudication order cancelled if the creditor insti¬ 
tutes a suit thereafter against the debtor to 
recover the debt, is the time during which insol¬ 
vency proceedings wore pending to be deducted 
in computing the period of limitation ? 

(2) Is S. 17 of the Presidency Towns Insol- 
venoy Act a bar absolute to ths creditor's right 
to institute a suit so as to enable the oreditor to 
claim a reduotion of the time during which the 
insolvency was pending, in oomputing the period 
of limitation in any suit brought by the creditor 
after the insolvency proceedings are quashed ? 

Judgment in the case was delivered by 
the Third Judge contingent on the opinion 
of the High Court under S. 69 (2) of the 
Presidency Small Cause Courts Act. But 
in spite of that the defendant applied to 
the Full Court. This would seem to 
be irregular as there was no decree or 
order against which an appeal would lie. 
Though the appeal was heard by the 
Full Court and both Judges were of 
opinion that a case should be stated, still 
the reference comes before us as on a case 
stated by the Third Judge alone. 

We have not had the advantage of 
hearing the parties or their advocates. 

We think both the questions should be 
answered in the negative. 

When once time has begun to run 
against a plaintiff for the institution of a 
suit which he is competent to file, it will 
continue to run unless stopped by some 
provision of the Limitation Act. In this 
case the plaint was presented on the 11th 
July 1921. The suit was to recover the 
balance due on account of sugar sold and 
delivered to the defendant from the Ibth 
March 1916 to the 3lst October 1917. 
To save the bar of limitation the plaintiff 
relied upon the fact that the defendant 
was adjudicated insolvent on the 7th 
January 1919 by an order of the High 
Court which was annulled on the 5th 
October 1920. 

The plaintiff contends that the period 
during which the adjudication order was 


in force should be excluded under S, 15 
of the Indian Limitation Act. That 
section says that where the institution of 
a suit has been stayed by an injunction or 
order, the time of continuance of the 
injunction or order, the day on which it 
was issued or made and the day on which 
it was withdrawn shall be excluded in 
computing the period of limitation pre¬ 
scribed for the suit. The plaintiff would 
then have to show that the institution 
of his suit was stayed by an injunction 
or order, or that it could be said that 
the institution of his suit was stayed 
by virtue of the provisions of S. 17 of 
the Presidency Towns Insolvency Act. 
That section says that on the making of 
an order of adjudication no creditor to 
whom the insolvent is indebted in respect 
of any debt provable in insolvency shall 
during the pendency of the insolvency 
proceedings have any remedy against the 
property of the insolvent in respect of the 
debt or shall commence any suit or other 
legal proceeding except with the leave of 
the Court or on such terms as the Court 
may impose. It cannot, therefore, be said 
that when an adjudication order is made 
there is any injunction or order against 
the institution of a suit by a creditor. 
Before a creditor can institute a suit he 
must comply with the formality prescribed 
by the section, and it is only when leave 
is refused that it can be said that there is 
an injunction or order staying the institu¬ 
tion of the suit. In Ramaswami Pillai v. 
Govindaswami Naicker (l) the same 
question arose and it was decided that the 
period during which insolvency proceed¬ 
ings were pending could not be excluded. 

I think a certain amount of confusion of 
thought is due to the fact that with regard 
to the proof of debts in insolvency the 
date of the adjudication order determines 
a creditor s right to prove (S. 46 of the 
Presidency Towns Insolvency Act), but a 
creditor has always to face the risk that 
the order may be annulled when made on 
a creditor’s petition on the ground that no 
act of insolvency has been committed and 
for want of prosecution when made on the 
debtor’s petition. The creditor, therefore, 
should see that his debt is acknowledged 
in the schedule, for even if his proof is 
admitted by the Official Assignee his claim 
may be barred if the adjudication order is 


(1) (1918) 49 Mttd. 319 ; 31 M. L. J. 104. 
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annulled. Cases of real hardship must bo 
very rare, for if a cerditor allows the 
greater part of the time prescribed for in¬ 
stituting his suit to pass by, he has only 
himself to thank if the time expires pend¬ 
ing insolvency proceedings. In this case 
it would appear that from the 7th January 
1919 until the 5th October 1920 the 
plaintiff did nothing to protect himself 
either by getting an acknowledgment of 
his claim from the debtor or by asking for 
leave to put a suit on the file. I'he only 
excuse he may have had was that there 
had been previous decisions of the Small 
Cause Court to the effect that the period 
during which insolvency proceedings were 
pending could be excluded from the period 
of limitation. 

Shah, ].—We have not been assisted 
with any argument in this case: and the 
questions referred to us are not altogether 
free from difficulty. 

On the whole I do not think that there 
is sufficient ground for not accepting the 
view taken by the Madras High Court in 
Ramaswami Pillai v. Govindasami 
Naicker, (l) It may work hardship in 
some cases. But in the absence of any 
order of the Insolvency Court refusing 
leave to commence the suit, it is difficult 
to hold that the provisions of the S. 15 of 
the Indian Limitation Act can apply. 
The mere fact of an adjudication order 
having been made does not necessarily 
mean that there is an injunction or order 
staying the institution of a suit within 
the meaning of S. 15 of the Indian 
Limitation Act, though the effect of the 
order of adjudication read with S. 17 of 
the Presidency Towns Insolvency Act is 
to prevent a creditor from commencing 
any suit against his debtor without the 
leave of the Court. 

I do not consider it necessary to refer 
to the English decisions bearing on this 
point, as I do not think that the difficulty 
of interpreting the provisions in the 
Indian Acts on the point is removed 
thereby. In spite of the possible hard¬ 
ship in some cases, I think that on the 
whole the view of the Madras High 

Court is right. 

Ii therefore, agree that the questions 
should be answered as proposed by my 
Lord the Chief Justice. 

Answers accordingly. 


1923 Bombay. 3S. 

Maclkod, C. J., and Shah, J. 

Emperor. 

V. 

Kalyanchand Gopalchand Gujrati. 

Cr. Revn. No. 91 of 1922, dated 4th 
April 1922 against the decision of the 
Magistrate of Yeola. 

Arms Act (XI of 1878), Ss. 19 and 
assemblage^Marriage Processton. 

The accused, who was not a licensee, borrow¬ 
ed a gun from his cousin who held a license, and 
fired soma shots while proceeding io a marri- 
age procession through streets. The license for¬ 
bade the taking of a gun to a public assem¬ 
blage. Held, that the accused in handling and 
firing the gun had committed the ofienco under 
S. 19, since the marriage procession became a 
public assemblage as soon as it emeiged into a 
public road- 

A. G. Desai —for the Applicant. 

Macleod, C. j.,—T his is an application 
in revision made by the petitioner who 
was convicted by the First-class Magis¬ 
trate of Yeola under S. 19 of the Indian 
Arms Act which provides a penalty for 
the offence of going armed in contra¬ 
vention of the provisions of S. 13. S. 13 
directs that no person shall go armed 
with any arms except under a license and 
to the extent and in the manner permit¬ 
ted thereby. 

The accused is not a licensee, but his 
cousin handed over the gun for which he 
held a license to the accused while pro¬ 
ceeding in a marriage procession. The 
accused fired some shots during the pro¬ 
cession, with the result that some persons 
were accidentally injured. It is contended 
that the license permitted the licensee to 
go armed in the marriage procession. 
Clause 4 of the license reads as fol¬ 
lows :—_ 

The licensee or any retainer aotlDg under 
this license shall not go armed with any arms 
covered thereby otherwise than in good faith for 
the purpose of eport, protection or display, and, 
save where he is specially authorized in this 
behalf in any presidency town or Rangoon, by 
the Commissioner of Police or in any other 
place, by the District Magistrate or Sub-Divi¬ 
sional Magistrate specially empowered by the 
Local Government to grant licenses, he shall not 
take any such arms to a fair, religious procession 
or other public assemblage.’' 

The argument is that a marriage pro¬ 
cession is not a public assemblage, but it 
is clear from the terms of the clause that 
a religious procession is considered a public 
assemblage, and therefore, the suggestion 
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that because a procession only consists of 
persons of a particulc- persuasion, or of 
persons invited to a pac .cular ceremony) 
it is not a public assemblage, cannot be 
accepted. When a marriage procession 
emerges from private premises and goes 
down the public street, then it is open to 
the public to join the procession, and the 
marriage procession becomes a public 
assemblage. It seems to me, therefore, 
that the Magistrate was right in convict¬ 
ing the petitioner under S. 19 of the Indian 
Arms Act. The application is rejected. 

Shah, J.: —I agree. It may be that on 
this particular occasion the gun was 
taken by the applicant merely for the pur¬ 
pose of display I but even then I think 
that under the terms of the license, 
unless he is specially authorized, he 
is prevented from using it even for that 
purpose in a public assemblage. It may 
be that this was quite innocently done 
for mere display as it is sometimes done : 
but whether that is in accordance with 
the terms of a particular license or not, 
must be decided when the point is raised. 
It is clear on the terms of this license that 
be could not do it in a marriage pro¬ 
fession, which was in the nature of a 
public assemblage, without contravening 
the terms of the license. 

Application rejected^ 
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Shah, Ag. C. J., and Crump, 



Mulji Prushottam Thak- 
kar ... Appellant. 

V. 

Goverdhandas Tribhuvan- 
das ... Respondent. 

S. A. No. 635 of 1921, dated 30th 
August 1922 against the decision of the 
Dist. Judge of Thana, No. 193 of 1920, 

Civil P C., S. ll—Applicability^Execution 
proceedings. 

Where the point as to whether the defendant 
was or was not an agriculturist was necessarily 
inyolyed in the.suit, though there was no express 
decibion* as the point was not in dispute bet. 
ween the patties, it must he taken to have been 
decided by necessary implication. 

The provisions of S. 11 of the C. P. C. would 
not have any applioation to such proceedings: 
but the principle underlying that section would 
necessarily govern execution-proceedings and it 
is obvious that any fact which is decided in the 
suit expressly or by necessary implication can- 
not be challenged in execution piooeedinga. 


JurisdicHon—Executiorf--Deccan Aaril Rel 

Act S. 8 (w) and 20. 

The executing Court has jurisdiction to enter¬ 
tain an application under S. 20 by deft, residing 
within its jurisdiction and outside the jurisdic¬ 
tion of the High Court which passed the decree. 

D. G, Dalvi —for Appellant. 

ly. B. Pradhan —for Respondent. 

Judgment :—This appeal arises out of 
execution-proceedings. A decree was 
passed in favour of the plaintiff on the 
Original Side of the High Court. It was 
d.n ex parte decree. The defendant was 
described in those proceedings as a cloth 
merchant. Though the summons of the 
suit was served upon the defendant, he 
did not appear to contest the suit. The 
decree was subsequently transferred to 
the Court of the Second-class Subordinate 
Judge at Bhivandi for execution. In the 
execution-proceedings the judgment-debtor 
made an application under S. 20 of the 
Deccan Agriculturists Relief Act for 
instalments contending that he was an 
agriculturist. The application was first 
rejected on the ground that that Court 
had no jurisdiction to entertain such an 
application, and that the application 
should have been rr.ade to the High Court 
which passed the decree. That view, 
however, was not accepted in appeal by 
the District Judge, and for the purposes of 
the present proceedings, it must be taken 
that it was competent to the Court at 
Bhivandi to entertain the application. The 
question that arose on the merits of the 
application was whether it was open to 
the judgment-debtor at that stage to prove 
that he was an agriculturist, he having 
failed to challenge the allegation made in 
the suit that he was not an agriculturist. 
The Court of first instance decided in 
favour of the decree-holder and directed 
the darkhast to proceed. The defendant 
appealed to the District Court and the 
learned District Judge has come to the 
same conclusion. 

In the appeal before us, the correctness 
of the view taken by the lower Courts has 
been challenged. It is contended that, as 
in fact there was no decision in the suit 
before the decree was passed as to 
whether the defendant was an agriculturist 
or not, it was open to him to show now 
that at that date he was an agriculturist, 
and that he was entitled to the benefit of 
the provisions of S. 20 of the Deccan Act. 
On the other hand, it is contended that 
in virtue of the provisions of S. 11 of the 
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Deccan Act, the High Court on the 
Original Side would have no jurisdiction 
to entertain the suit» if in fact the defend¬ 
ant was an agriculturist, the nature of the 
suit being such as would fall within S. 3, 
Cl. (w) of that Act. That section pro¬ 
vides that every suit of the description 
mentioned in Cl. (w) of S. 3 may be 
tried where the defendant resides and not 
elsewhere. It was essential for the plaint¬ 
iff to establish that the defendant, who 
did not reside within the limits of the 
original jurisdiction of the High Court, 
was not an agriculturist. He asserted 
that the defendant was not an agricultu¬ 
rist, and in the suit this statement was not 
challenged. 

It is clear that the point as to whether 
Lhe defendant was or was not an agricul¬ 
turist was necessarily involved in the suit 
and though there is no express decision, 
as the point was not in dispute between 
the parties, it must be taken to have been 
Jecided by necessary implication. If we 
treat it as having been decided, as 
we think, under the circumstances, we 
must so treat it, it follows that the 
defendant was not an agriculturist at the 
date of the decree. If he was not an 
agriculturist at the date of the decree, he 
cannot in execution-proceedings, which 
are proceedings in the suit, raise the 
question that he was an agriculturist at 
ti^ date of the decree. It is also clear in 
view of the decision in Balchand v. Chuni- 
lo,l ( 1 ) that if he was not an agriculturist 
at the date of the decree, he cannot claim 
the beneht of S. 20 of the Deccan Act, if 
he becomes an agriculturist subsequently. 

In the present case it is not suggested 
by the defendant that there has been any 
in his status, and as pointed out 
in Balchand s case, any subsequent 
^ange in the status would not avail him. 
His point really is that be was an agricul¬ 
turist at the date of the decree. It seems 
to us that when the decree was passed it 
^ust be taken to have been decided that 
he Was not an agriculturist. Whether 
such a decision is reached as a result of 
t e contest between the parties, when the 
^ egation is challenged, or whether the 
^ egation of the plaintiff is accepted with¬ 
out any contest, because the defendant 
does not choose to challenge it, the result 

i. (1913) 37 Bom. 436=15 Bom. L. R. 887. 


is exactly the same so far as the sub¬ 
sequent proceedings are concerned. 

There has been some argument before 
us on the question as to whether the 
provisions of S. 11 of the Civil Procedure 
Code would apply to these proceedings. 
We do not think the provisions of S. 11 
of the Civil Procedure Code would have 
any application to these proceedings ! but 
the principle underlying that section would 
necessarily govern execution-proceedings 
and it is obvious that any fact which is: 
decided in the suit expressly or by neces¬ 
sary implication cannot be challenged in 
execution-proceedings. We, therefore, 
dismiss the appeal with costs. 

1923 Bombay. 37. 

Marten and Pratt, JJ. 

Shridhar Laxman Dhekne 

and others ...Appellants. 

v. 

Janardhan Bapuji Kurawde... Plaintiff— 

Respondent. 

S. A. No. 704 of 1920, dated 28th 
September 1922, against the Addl. Judge at 
Poona, in A. No. 16 of 1919. 

(a) Ueaistration Act, S. Authority to sign. 

Where it was urged that the father had no 

autboijty to sign on behalf of the son but the 
want of authority did not appear on the endorse¬ 
ment of the Sub.Registrar. 

Held, whether a man sigos expiessly as agent 
or whetho' ho is expressed to sign on some other 
person’s behalf, that makes no substantial differ¬ 
ence. In each case be signs prima facie as 
agent. 

(P. 38, Col. 2 ; P. 39 Col. 2.) 

(b) Civil P. C-, S. 100“ Point involving evi¬ 
dence. 

The appellant cannot in second appeal take 
a point of law which involves the taking of 
additional evidence. 

(P. 39, Col. 2.) 

Nilkant Atmaram~-ior the Appellants. 

B. V. Virkar for D. C. Virkar—iox the 
Respondents. 

Marten, J. :—We are hearing this case 
in Second Appeal, and two points have 
been argued before us. The first is as to 
the effect of the conveyance by Krishnaji 
to the plaintiff of 23rd September 1915. 
(Ex. 71). Counsel for the defendants 2 to 
4, who are the appellants, contends that 
on the true construction of the document, 
merely one-third of Ramachandra’s one- 
quarter share passed, and not the whole 
of that one-quarter share. W^e have care¬ 
fully considered this document, and we 
are of opinion that the decision in the 
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Court below as to the effect of this docu* 
ment is correct, namely, that the entirety 
of that one-quarter passed to the plaintiff. 

Originally undoubtedly Ramachandra 
has conveyed this quarter to Kashinath 
in 1883 by Ex. 66. Kashinath had con¬ 
veyed it by Ex. 83 to Krishnaji in 1896. 
But by a document of 1904 (Ex. 72) one 
Govind as survivor of himself and Gopal 
had purported to convey a two-third share 
in this quarter to the plaintiff on the 
hypothesis that Krishnaji acquired this 
quarter share for the benefit of himself 
and his joint brothers, Govind and Gopal. 
Turning next to Ex. 71 under which 
the plaintiff also claims, this document 
refers to the conveyance by Govind 
(Ex. 72,) and in the view I take 
it really confirms it. The effect of 
Ex. 71, is, in my opinion, that there is 
an absolute conveyance of one-third of 
one-fourth, and a confirmation and con¬ 
veyance of the remaining two-thirds which 
had previously been conveyed by Ex. 
72 by Govind to the plaintiff- I am quite 
satisfied that the intention of the parties 
was that the entirety of the quarter 
should vest in the plaintiff. That in my 
opinion is the effect of this document, and 
accordingly this point will be decided in 
favour of the respondent. 

Then the next point is this that the de¬ 
fendants contend that the conveyance of 
1896 by Kashinath to Krishnaji (Ex. 
83) was not duly registered in accordance 
with the requirements of the Registration 
Act. From the endorsement it appears 
that this document was presented at the 
office of the Sub-Registrar on the 3rd 
September 1896, and it is signed as 
“ Krishnaji Ramchandra on his behalf 
Ramchandra Vithal.*’ In other words, 
Ramachandra, the father of Krishnaji, pre¬ 
sented the document for registration. Now 
no doubt, the Indian Law is very strict, 
and rightly so, having regard to the 
danger of forgery, in seeing that the re¬ 
quirements of the Indian Registration Act 
are strictly complied with and nothing in 
what I am going to say is intended in any 
way to depart from the well-established 
authorities on these points. Counsel for 
the appellants conceded, and I think right¬ 
ly so, that if the document had been 
signed by Ramchandra as agent for his 
son Krishnaji, then the Act would prima 
facie have been complied with, and it 


would then be for the defendants to esta 
Wish if they could, that the requirements 
of the Act were not in fact complied with. 
But in my opinion, there is no substancei 
in that point. Whether a man signs ex¬ 
pressly as agent or whether he is expressed 
to sign on some other person's behalf, 
that in my opinion, makes no sub¬ 
stantial difference. In each case he 
signs pfhna facie as agent. Accordingly, 
in the view I take, prima facie the docu¬ 
ment complied with the requirements of 
the Indian Registration Act, and there¬ 
fore, it was rightly admitted in evidence. 
It appears that in fact no objection what¬ 
ever was taken to this document until 
after the evidence was closed and indeed 
until after counsel’s arguments were 
finished. The result was that no evidence 
was led by the defendants to negative 
the prima facie conclusion as to the vali¬ 
dity of registration. Under these circum¬ 
stances, I agree with the learned Judges 
in the Courts below that this document 
was duly registered and that it was right¬ 
ly relied on in the lower Courts. This 
disposes of the two points raised by the 
defendants in Second Appeal No. 704 of 
1920. 

Then there is a cross appeal, Letters 
Patent Appeal No. 13 of 1921. This raised 
two small points. The one is for mesne 
profits for the plaintiff for three years be¬ 
fore suit and for three years after suit. The 
other is that the defendants were wrongly 
allowed to go into the matter of certain 
improvements which they effected during 
the suit and to have inquiries made for 
that purpose. Prima facie it sounds 
plausible that if a person is kept out of 
possession he should be allowed mesne 
profits for some time before suit, or at 
any rate, from the institution of the suit. 
But the facts here are peculiar. The 
defendants were admittedly rightfully in 
possession of ith of the house in their 
own right. The house was also, on the 
evidence before us, in a very dilapidated 
condition. On the facts then of this 
case, it seems to me extremely difficult to 
establish, within the meaning of O. XX, 

R. 12, and S. 2, Sub-S. 12 of the Civil 
Procedure Code, that the defendants 
actually received any profits of the remain¬ 
ing one-quarter, or might, with ordinary 
diligence, have received such profits. 
There was no evidence that they actually 
received any, and on the facts stated I can- 
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not disagree with the view taken in the 
Court below that there was no proof that 
they would, with ordinary diligence, have 
received such profits. Nor can I see that 
the position after suit was any different 
to what it was before. We are not con¬ 
cerned with the future because we are told 
by Counsel that the house was acquired 
by the Municipality last year for 
Rs. 8,000. Under these circumstances 
I think that the appeal as to mesne 
profits fails. 

Similarly defendants have not, I think, 
been damnified as regards the repairs. 
That will be a matter to be gone into on 
the inquiry in the suit as directed by the 
trial Judge. If the defendants can show 
by proper evidence that they ought fairly 
to be compensated for certain improve¬ 
ments which they can prove they have 
effected to the property, then they can be 
allowed those expenses in working out the 
partition although they have not yet 
proved them in this case. If on the other 
hand the inquiry results in favour of the 
plaintiff, he will not have to contribute 
to these alleged improvements, and so 
will not be prejudiced. 

In the result therefore I am of opinion 
that the lower Courts have arrived at the 
correct result and both the appeals will be 
dismissed with costs. 

It is suggested that we ought to inter¬ 
fere with the order for costs in the Courts 
below, and in particular in the Court of 
first instance. It is a hardship, it is said, 
on the plaintiff that he should be order¬ 
ed to bear his own costs. But I cannot 
see that the learned Judge proceeded on 
any wrong principle. He gave his reasons 
for ordering each side to bear its own 
costs. Whether I personally should have 
arrived at the same decision is really 
immaterial. The discretion was his. I 
see nothing unreasonable in his exercise 
of that discretion, and in my judgment 
We ought not to interfere with it. The 
i^esult is that the orders as to costs in the 
Courts below will stand. 

Pratt, J.; — I agree. I only desire to 
add one word on the point of registration. 
The deed of sale (Exhibit 83) was pre¬ 
sented for registration by Ramchandra on 
behalf of Krishnaji and the endorse- 
of presentation was signed by Ram¬ 
chandra under S. 52 of the Indian Regis¬ 
tration Act. The objection raised by the 
defendants is that Ramchandra had no 


authority to present the deed on behalf 
of his son because he did not hold a 
power-of-attorney recognisable under 
S. 32 of the Act. But this want of autho¬ 
rity does nut appear on the Sub-Regis-j 
trar’s endorsements. So far as they go,) 
the deed had been properly registered, If,^ 
as a matter of fact, Ramchandra had notj 
authority to present the deed for registra¬ 
tion, that was a fact which ought to have 
been established by evidence in the lower 
Court. The appellant cannot in second 
appeal take a point of law which involves 
the taking of additional evidence. See 
Gavadappa v. Girintallappa. (l) 

1. (Is95) 19 Bom. 331. 
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Shah and Crump, JJ. 

Shriniwas Laxviipatirao 

and others ... Defendants— 

Appellants. 

V. 

Hanrnant Sht iniwas 

Deshpande and an¬ 
other ... Plaintiffs— 

Respondents. 

P. C. Application No. 915 of 1919, 
dated 10th July 1922 against the decision 
of the Court in F. A No. 41 of 1917. 

Civil P. C., S. 109 (a) — Interlocutory order. 

The eubstantial portion of the order which 
the applicants complained of in their petition 
for leave to appeal to Hi? Majosty in Cnuncil 
wafl really passed oa the Civil Extraordinary 
application, but it did not finally dispose of the 
rights of the parties and ihe suit was left at 
practically the stage at which it was when filed 

Held, it cannot be said that thi.s is a final 
order within the meaning of S. 109 {a) or that it 
is a final judgment within the meaning of 
01. 89 of the Letters Patent. 

K. H. Kelker—ior the Applicant. 

No appaerance for the Respondent. 

Judgment : It is unfortunate that the 

hearing of this Rule has been delayed so 
long as the notice could not be served. 
The order of this Court was passed on the 
12th August 1919 on appeal No. 41 of 1917 
and Civil Extraordinary application No. 
333 of 1917. The circumstances under 
which the decree of the trial Court was 
set a^de and the case sent back to the 
trial Court for passing a fresh decree are 
stated in the judgment of this Court. 
Apart from the difficulty in the way of the 
applicants in getting a certificate under 
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S. 110, arising out of the terms of S. IO 9 (a), 
we do not think that under the special 
circumstances of this case it would be right 
to grant the certificate applied for. But 
the difficulty which we have referred to 
seems to be insuperable. The order of 
this Court cannot be said to be a final 
order passed on appeal. The substantial 
portion of the order which the applicants 
complain of in their petition for leave to 
appeal to His Majesty in Council was 
really passed on the Civil Extraordinary 
application which we have already 
mentioned. Further it cannot be said that 
this is, a ‘ final order ' within the meaning 
of S. 109 (a) or that it is a final judgment 
within the meaning of S. 39 of the Letters 
Patent, as it does not finally dispose of 
the rights of the parties. The matter has 
been delayed beyond all .reasonable limits 
already ; and the suit of 1911 is still prac¬ 
tically at the stage where it was when it 
was filed. In view of these facts and of 
the nature of the order, we discharge this 
Rule. While doing so, we express a hope 
that the parlies and the Court will see to 
it that the suit is heard and finished with¬ 
out any further appreciable delay. 
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Kariyappa Fakirappa 



... Applicant— 
Appellant. 


Tantappahw Kariyappa Kasa- 

wal and others ... Opponents — 

Respondents. 


F. A. No. 74 of 1921, dated 2 lst August 
1922 against the decree of the Dist. Judge, 
Dharwar, in application No. 48 of 1921. 

Civil P. C., 0. XX, R. 4—S. 161—Minors Mis. 
take as to amendment 


Where an application to be brought on record 
on behalf of a minor was made within 6 months 
through a bona fide mistike as to the period of 
limitation to bring on record a representative, 
which had been reduced to S months by the 
Act XXVI of 1920, the order rejecting the 
application was set aside. 


R. A. Jaha^trdar—(or the Appellant. 

S. Y. Abhyanker —for the Respondent. 

Judgment : In this case the appellant 
before the District Court of Dharwar died 
on the 12 th December 1920. He was 
original defendant No. 4. An application 

was made on behalf of his minor son and 
heir by his cousin Govidappa on the 


13th June 1921 to bring the minor heir 
on the record. That application would 
be in time according to the Limitation 
Act of 1908 as it stood prior to the 
amendment, as it was made in six 
months. That was, however, rejected 
because the period was reduced by the 
amending Act XXVI of 1920 to three 
months. Then he made an application 
on the 22nd July 1921 to set aside the 
abatement and to allow the minor son as 
represented by his cousin to continue 
the appeal. In support of that applica¬ 
tion, he apparently relied upon S. 6 of the 
Limitation Act ; but the learned Judge 
held the section to be inapplicable and 
accordingly rejected the application. The 
order, however, refusing to set aside the 
abatement is appealable under O. 43 , 
Cl. ik). 

In the appeal before us it is contended 
that in view of the ignorance of the party 
as to the change in the period of limita¬ 
tion, and of the fact that the heir is a 
minor, it will be really a matter of in¬ 
justice and hardship if he is not allowed to 
continue the appeal. It is unfortunate 
that a proceeding of this nature which 
deserves to be carefully attended to by the 
party or the pleader concerned has not 
been attended to in that manner with the 
result that the application was not pro¬ 
perly drawn up and no proper affidavit was 
put in to show that there was sufficient 
reason to allow the application even though 
it was in law beyond time. Naturally the 
respondent’s pleader here has relied upon 
the absence of materials on this point to 
show that the order made by the learned 
District Judge should not be disturbed. 
Having regard to the change in the law 
and to the fact that the application was 
made on behalf of the minor heir, I do 
not think it would be just to allow the 
order appealed from to stand. It is evi¬ 
dent from'the application "which was first 
made on the 13th June, that the guardian 
of the minor was clearly under a mis¬ 
taken impression as to the law on the 
point. I think it would be fair to allow 
this appeal, though ;the ground put for'j 
ward before the District Judge in support! 
of the application - is not tenable. l| 
would hallow the appeal, set'*‘aside the 
abatement and allow the application of 
Govindappa to continue the appeal on 
behalf of the minor heir in the District 
Court. No order as to costs. 
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Shah anp Crump, JJ. 

Achui Sitiiram Patwardhan 
and others ... Plaintiffs— 

Appellants. 

V. 

Tarachand Chimniramshet 
Marwari ... Defendant— 

Respondent. 


F-A. No. 142 of 1921, dated 24th August 
1922 against the decision of Sub-Judge, 
Poona, in Darkhast No. 645 of 1919. 


Civil P. C., 0. Illy R. 2 (1)—Bombay High 
RuUz. 

0. Ill, Rule 3, Cl. (a) as altered by the 
rale made by Bombay High Court eimbles a 
perfloo h'^ldlog a general power-of-attorney from 
a party Dot resident viithin the loc;il I mits of 
the jurhdiotion of the Court wibhin which lirr-it^ 
the appearance ib m^de, authorizing h»m to 
appear and act on behalf of the party, to so 
appear and act. 


D. 1?. Patwardhan —for the Appellant. 

S. E. Gokhale —for the Respondent. 

Judgment :—This appeal is not resist¬ 
ed by the Respondents. It appears that 
the power-of-attorney has been givf^n bv 
the guardian of the minor Achut Sitaram 
Patwardhan The guardian resides at 
Nagar and there is no objection as to the 
validity of the power-of-attorney. Order 
III, R. 2, C. (a), as altered by the 
rule made by this Court, enables a person 
holding a general power-of-attorney from 
,a party not resident within the local limits 
^f the jurisdiction of the Court within 
which limits the appearance is made, 
authorizing him to appear and act on 
ibehalf of the party, to so appear and act. 
We think that the order made by the 
learned Judge rejecting the darkhast is 
Wrong. We, therefore, set that aside and 

remit the darkhast for disposal according 
to law. 


We are informed by the pleaders hen 
that the parties have arrived at some 

compromise. That, however, is a mattei 
which will be dealt with by the learnec 
Judge below if it is put before him. He 
will have to consider the question whethei 
Ihe proposed compromise is for the benefil 
of the minor. Costs to be costs in the 

darkhast. 
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Shah and Crump, JJ. 

Gandhi Vadilal C/i/iagan^a/...Applicant— 

Appellant. 


V. 

Gandhi Manaklal Chhaganlal Opponent— 

Respondent. 

F. A. No. 179 of 1921, dated 21st August 
1922 against the decision of Sub-Judge, 
Nadiad, in Darkhast No. 239 of 1920. 


Execution^Decree on aivard^Court/ees, 

Where a proper complete decree had been 
drawn up on the award and the execution Court 
dismiseod the application for. execution on the 
ground that there was no decree ae no necessary 
Couit-fees had been heldy the order dismiss- 
log the application for execution was wrong. 

M. H. Metha —for the Appellant. 

D. G. Dalvi —for the Respondent- 

Judgment: —This appeal arises out of 
execution-proceedings. Defendant 2 filed 
a Darkhast in the Court of the First- 
class Sub-Judge at Nadiad to recover Rs. 
1,157-14-0 payable to him under the decree 
in Suit No. 753 of 1915. The learned 
First-class Subordinate Judge has dis¬ 
missed the application for execution on 
the ground that there is no decree- appa¬ 
rently because the necessary Court-fees 
had not been paid. It does not appear 
from the order made by the learned Judge 
as to how the payment of the Court-fees 
under the circumstances of this case was 
necessary, nor does it appear why this 
decree, which in form is a complete de 
cree, should not be treated as a decree 
capable of execution. Apparently there 
is no provision with regard to the pay¬ 
ment of Court-fees in respect of the sum 
in question in the decree : and on the facts, 
so far as they have been elicited in the 
case and the arguments, it is by no means 
made clear to us as to whether any Court- 
fees would be payable at all in respect 
of this sum. In the absence of further 
information as to the circumstances 
under which the decree on the award 
came to be passed, we do not desire to 
express any opinion as to whether at the 
time when the decree was passed an order 
could have been made for the payment of 
Court-fees before execution could be taken 
out by defendant 2. The decree has been 
drawn up, and we see no reason whatever 
to hold that it is not a proper decree. It 
seems to us that defendant 2 is admitted 
to the execution thereof. We do not think 
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that for such a plain position any authority 
is needed, but we may refer to the decision 
in Nawab Mir Sadrudin v. Nawab 
Nurudin (1) which puts the question be¬ 
yond doubt. We allow the appeal, set 
aside the order made by the lower Court 
and remit the darkhast to that Court in 
order that the decree may be executed in 
accordance with law. The appellant is 
entitled to the costs of this appeal. The 
costs in the lower Court will be costs in 
the darkhast. 


why in second appeal we should not do 
justice by directing that, on the plaintiffs 
paying the decretal amount within six 
months from the date the record goes 
back to the lower Court, defendant No. 1, 
should give back possession not only of 
2-34 acres but also the remaining portion 
of the land making a total of 4-7 acres to 
which the plaintiff became entitled on 
partition. 

The appellant to pay costs of the Res¬ 
pondents throughout. 


1. (1905; 29 Bom. 79. 
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MACLEOr^, J. 


Nanchi Kofn Khatal Md, 

Ghofi Saudagaor ... Plaintiff 

Appellant. 


Shah and Crump, JJ. 

Sheikh Hasansab Walad Lada- 

saheb and others ... Plaintiffs— 

Appellants. 


V. 

Mohidinsab Walad Ummarsab 


Shititi Ktilsambi Kom Sayad 

and others Defendants— 

Respondents. 

S. A. No. 231 of 1921, dated 16th Janu¬ 
ary 1922 against the decision of the Dist. 
Judge, Belgaum, in A. No. 162 of 1920, 

T. P. Act, S. G3~~RedemptionSub3tituUon 
through mistake^ 

The mortgagee had been in poasession of extra 
land not as if it were an accretion to the pro¬ 
perty in the original mortgage but as a substitu¬ 
tion through mistake- 

Beld, obviously the mortgagor in a suit for 
possession would be entitled to recover that 
property. 

J. G. Rale—ior the Appellant. 

S. G. Desai—for the Respondent 

JUDGMEMT Strictly speaking, the 
finding of the lower Court that the plaintiff 
was only entitled to redeem 2 acres and 
34 gunthas area out of Survey No. 1075 
as mentioned in the mortgage of 1901 to 
the defendant was correct. But it can¬ 
not be denied that the plaintiff was en¬ 
titled on a partition between himself and 
the other sharers to '*■ acres and 7 gun¬ 
thas out of Survey No. 1075, and in 1910 
she seems to have put the defendants 
into possession as mortgagees of more 
than was specifically mortgaged by the 
deed of 1901, with the result that the 
defendants had been in possession of 
chat extra land not as if it were an accre¬ 
tion to the property in the original mort¬ 
gage but as a substitution through mis¬ 
take : obviously the plaintiff in a suit 
for possession would be entitled to ro-‘ 
cover that property. There is no reason 


and another ... Defend¬ 

ants—Respondents. 

S. A. No. 528 of 1921 against the deci¬ 
sion of the District Judge, Dharwar, in A. 
No. 148 of 1920. 

Mahommadan Laxo~^Mosgue, private or pxihlic 
— Evidence. 

Tbe questioa whether a particular building is 
a public mosque or not is a question of fact, and 
whilo the existence of a mihrab and mimbar 
may be evidence to be considered along with the 
other facts In the case, in deciding that question 
of fact it is not possible to Uy down that as a 
matter of law the Judge is bound to accept tbe 
existence of such structures as practioallv con- 
elusive proof of the fact that the building in 
question was a mosque, i e., a public mosque. 

(P.43, Col. 2; P. 44. Col. 1.) 

Tyabji with R. A. Jahagirdar —for the 
Appellants. 

Coyajee with A, G. Desai —for the 
Respondents. 

Judgment :— This appeal arises out 
of a suit brought by the plaintiffs, who 
were some of the Mahomedan residents of 
Ron, to establish their right to perform 
religious ceremonies in the mosque in suit 
and to the land surrounding the mosque. 
The defendants claimed to be the owners 
of the building and the land, and to have 
been in possession of the property from 
time immemorial. Issue 1 raised in the trial 
Court was whether the plaint Masjid and 
the open site in suit belonged to the public 
as alleged by the plaintiffs. The finding 
was that the allegation was not proved. 
But relying upon the circumstance that 
certain structures called mihrab and 
mimbar were to be found in this parti- 
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cular building, that Court held that it was 
a mosque in the proper sense of the term, 
i,e -9 a mosque dedicated to the use of the 
public. On that footing the trial Court 
declared that the plaintiffs were entitled as 
a matter of right to offer prayers in the 
mosque in dispute without prejudice to 
the duties of defendants as Mullas, and 
the defendants were restrained by an in¬ 
junction from interfering with this right 
of the plaintiffs. The rest of their claim 
was dismissed. 

The plaintiffs appealed in respect of 
that part of the claim, and the defend¬ 
ants filed cross-objections. The Court of 
appeal came to the conclusion that as re¬ 
gards the land, the plaintiffs had not been 
able to establish anything more than the 
right to attend the urs ceremony when it 
was performed and to use the land for the 
performance of certain ceremonies in con¬ 
nection with the Mohoram. The learned 
District Judge was of opinion that the 
existence of mihrab and mimbar by itself 
Was not sufficient to make the mosque a 
public mosque! or if, as Mr. Tyabji con¬ 
tends, the word “ mosque cannot be ap¬ 
propriately used, with reference to a 
building which is not dedicated to the 
public as a mosque, his conclusion was 
that the building in question could not be 
held to be a mosque in the proper sense 
merely on account of the existence of 
fnihrab and mimbar in that building. 

The test that the District Judge applied 
in order to determine whether the build¬ 
ing in question was shown to be a public 
mosque was whether the plaintiffs had 
proved that public prayers had been 
offered in the mosque in question. An 
issue was sent down to the trial Court 
with a view to give the plaintiffs an 
opportunity of establishing that point. 
But the plaintiffs failed to appear in the 
trial Court, and to adduce any evidence 
on the point. The result was that on that 
point the finding was against the plaint¬ 
iffs. That finding was accepted by the 
District Judge and a decree was passed 
declaring that the plaintiffs were only en¬ 
titled to attend the Mohoram and urs 
ceremonies, and not to offer prayers in 
the mosque. 

From this decree the present appeal has 
^en preferred by the plaintiffs to this 
C^urt; and it has been urged on behalf of 
the appellants that the building in ques¬ 


tion is a mosque, and that properly 
speaking there could be no mosque in 
which the public have not a right to offer 
prayers. Whatever the exact connota¬ 
tion of the word “Masjid *’ may be, and 
whether it could be appropriately u^ed, as 
it has been used in some of the books on 
Mahomedan Law to indicate what may be 
in fact a private mosque that is a private 
place used by the owner and his people 
for offering prayers or not, it is clear that 
it is essentially a question of fact whether 
a particular building is a mosque or not. 
In the present case the one test which 
has been applied is as to whether any 
public prayers have been offered in this 
building. The plaintiffs have failed to 
establish the fact, and so far as the appli¬ 
cation of that test is concerned, the 
plaintiffs’ claim to use the building as a 
mosque must fail. 

So far the position is not contested and 
cannot be contested. But it is urged that 
as a matter of law the existence of 
structures called mihrab and mimbar must 
lead to the presumption that the building 
in question is a mosque dedicated to the 
public. It is enough to point out that no 
such proposition is shown to have been 
laid down in any of the recognised books 
on Mahomedan Law which are available 
to us. It is not so stated, for instance, 
in Baillie’s Digest of Mahomedan Law, 
(pp. 604 and 605) where while dealing 
with the question as to how a Masjid 
is constituted, reference is made to the 
question whether any public prayers have 
been offered in that building. 

The passages cited from Ameer Ali's 
Mahomedan Law, Vol. I, 4th Edition at 
pp 394 and 395, also go to show that 
there may be a private mosque, and that 
unless a permission has been once granted 
to outsiders to come and pray, a building 
which may be used for the purposes of 
prayers by the owner cannot become a 
public mosque. It is pointed out there 
that where prayers have been once offered 
it is not necessary to prove an express 
dedication, and importance is attached to 
the proof of prayers having been offered 
in the building. 

It seems to me that after all the ques¬ 
tion whether a particular building is a 
public mosque or not is a question of fact, 
and while the existence of a mihrab 
and mimbar may be evidence to be con¬ 
sidered along with the other facts in the 
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case, in deciding that question of fact it 
is not possible to lay down that as a mat¬ 
ter of law, the District Judge was bound 
to accept the existence of such structures 
as practically conclusive proof of the fact 
that the building in question was a 

mosque, by which we mean a public 
mosque. 

It might be open to the District Judge 
to base that inference upon the circum¬ 
stance that there were such structures, 
but it was also open to him in appreciat¬ 
ing the evidence not to draw that infer¬ 
ence from that circumstance. We think, 
therefore, in spite of the argument which 
we have heard on the question of law as 
to what would constitute a valid dedica* 
tion of a building as a mosque, that the 
finding of the District Judge should be 
accepted in second appeal. That finding 
is that this particular building is not 
shown to be a mosque, using the term in 
the strict sense as contended for by the 
appellants before us, or to use a popular 
phrase it is not shown to be a public 
mosque. We, therefore, dismiss the appeal 
with costs. 


1923 Bo 


II 


bay. H (1) 


Shah and Crump, JJ. 


Ganpaii Nana Powar and 

another ... Defendants— 

Appellants. 


V. 

Jiwanabai Kom 

Subanna ... Plaintiff— 

Respondent. 

S. A. No. 705 of 1921, dated 8th Sep¬ 
tember 1922 against the decision of the 
Asst. Judge, Sholapur, in A. No. 3 of 1921. 


Civil P. C7.» 0. Ill R. 2 (o) and S. 99*— Bombay 
High Court rules-^Power-oPattorney, 

Where the powor-of.%Uorney on the strength 
of which the suit, was filed was a special power 
of att )rney within tbe meming of the rule 
as framed by High CoUit for appearances within 
Its jurisdiction. 

Heldf as it is an error, defect or irregularity in 
the p'oceedings in the suit not afiectingthe 
meHts of the case or the jurisdiction of tbe 
Cou't, there is no reason for disturbing the 
decree appealed from od that ground. 


G. P. Murdeshwar —for the Appellants. 


G- S. Mulgaonker —for the Respondent. 


Judgment: —The only point urged in 
support of this appeal is that the power-of- 
attorney, on the strength of which the 
i3uit is filed is a special power-of-attorney 


and not a general power of-attorney 
within the meaning of the rule as framed 
by this Court, which is as follows:—“ The 
recognized agents of parties by whom such 
appearances, applications and acts may 
be made or done are persons holding 
general powers-of-attorney from parties 
not resident within the local limits of the 
jurisdiction of the Court, within which 
limits the appearance, application or act 
is made or done, authorizing them to 
make and do such appearances, appli¬ 
cations^^ and acts on behalf of such 
parties." 

We are by no means clear in this case 
that the words used in this power-of- 
attorney are not sufficient to constitute it 
a valid general power-of-attorney. But 
assuming in favour of the appellants that 
the words are not sufficient to constitute 
it a general power-of-attorney- the 
objection is covered by S. 99 of the Civil 
Procedure Code and as it is an error, 
defect or irregularity in the proceedings in 
the suit not^ affecting the merits of the 
case or the jurisdiction of this Court, we 
do not think that we would be justified in 
disturbing the decree appealed from on 
that ground. The decision of this Court in 
Charles Palmer v. Sorabji Jamshedji (l), 
which related to S. 378 in the Code of 
1882, corresponding to S. 99 of the present 
Code, supports this view. We, therefore, 
dismiss the appeal with costs. 


1. (1886) P. J., 63. 
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Macleod, C. J., and Shah, J. 

Emperor 


V. 

Amiruddin Salebhoy Tyabjee. 

Cr. A. No. 856 of 1921, dated 13th 
April 1922, by the Government of Bom¬ 
bay from the Acting Chief Presidency 
Magistrate of Bombay. 

(a) Penal Code Ss. 161 and 11^—Instigation 
to the public servant to do something—Elements 
of the offence. 

The accused, successfully interceded with the 
MunicipalCotnmissioner of City of Bombay on be- 
hal( of H cousin of bis and got some of the building 
regulation relaxed in his favour, he then waited 
upon the Commissioner to thaok him for the con¬ 
cession. After some conversation about tenders, 
the Commissioner was expecting the accused to 
leave. He therefore asked if the accused had any¬ 
thing further to say : On this the accused stated 
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".my cousin wished to gWe you five thousand 
rapees.” The conversation enfied there : the 
ComutissioDer called up hia Deputy aiid com¬ 
plained to him that the accused had offered him 
a bribe. The accused cfiered profuse apologies but 
was asl^ed to have. On these facts the accused 
was prosecuted for an offence under Ss. ll^i, and 
161 of the Indian Penal Cede. The accused ex¬ 
plained at the trial that he did not offer any bribe 
at all; but that he merely repeated, he thought, 
his cousin’s desire to contribute a sum of Kb 5,0C0 
to any of the cbaiities, in which the Commis- 
Biontt may be interested, as a thanks-offering :— 
HcM, th it there was no offer of a bribe. 

(b) Penal Oodct S. 116, Ulus, {a)'—Substantive 
offence not committed. 

Peb JIacleou, C J :—" To bribe or to attempt 
to bribe a public servant is only punishable 
noder the Indian Penal Code as an abetinectof 
the substantive offence of a public servant accept¬ 
ing or attempting to obtain an ilUgal gratifioa- 
tion.” 

" Illustration (a) to S. 116 is only an example 
of abetment oi an offence under S. 161; there are 
many other ways of insiigatiig a public servant 
to commit an off*nco unaer S. 161 besides by 
means of a direct offer of a tribe/’ 

It would be establishing a very dangerous 
precedent hold that an officer is protected it be 
agrees to allow his official acts to be swayed by 
the motive ot accepting a gratification to Le used 
not for his own personal benefit but tor some 
public bjtct.” 

Peb Shvh, J. “-Where the conversation does 
not amount to ari offer of a bribe, tbe Couit 
should be slow to infer a sinister purpose frem 

words which do not naturally bear that inter- 
protaticD 

(c) Criminal trial—^Evidence, equivocal. 

Where the inf^ rtneo suggei-ted by what hap. 
pened at theioterview is equivocal and where tbe 
explanation put forward by the accused is 
reaponably possible, the theory of innocence 
cannot te said to have been sufficiently negatived 
by tbe prosecution. 

(P. 51; Col. 1.) 

Macleod, C. J.;—The accused was 
charged before the Acting Chief Presiden¬ 
cy Magistrate that he on or about the 
I4th day of October 1921 at Bombay 
abeited the commission by H. P. Clayton, 
Esquire, Municipal Commissioner of Bom¬ 
bay, a public servant, of an offence of 
taking gratification as the said public 
servant other than legal remuneration as 
a motive for doing a future official act, 
viz.y giving contracts, punishable with im¬ 
prisonment under S. 161 of the Indian 
Penal Code, which said offence was not 
committed in consequence of the said 
abetment and thereby committed an 
offence punishable under Ss. 116 and 161 
of the Indian Penal Code. 

The accused was acquitted and Govern¬ 
ment have appealed. 

1 he facts are shortly as follows;—A 
cousin of the accused, one Ebrahim 


Mahomedally, had submitted plans to the 
Municipality, for a building on the 
Queen’s Road, to which objections wore 
raised. On the 21st September, accused 
called on Mr. Clayton and handed him a 
memorandum in respect of the objections. 
The Commissioner sent the memo, to the 
Executive Engineer for report and on his 
report the objections were eventually 
withdrawn. On the 21st September, the 
accused had spoken to the Commissioner 
about a tender he had made for the 
supply of sleepers in reply to an advertise¬ 
ment of the Municipality, and asked the 
Commissi* ner whether the result of the 
tenders was known. As a matter of fact 
a tender was sent by the accused’s firm 
over his signature on the 22nd Septem¬ 
ber. On the Sth October, a notice was 
sent to Ebrahim that the objections B 
and C to the construction of his building 
had been waived by the Commissioner and 
he was a^ked to inform the accused of 
that fact. On the 12th October, the ac¬ 
cused wrote to the Commissioner thank¬ 
ing him for waiving the objections and 
asking him to dine at the Willingdon 
Sports Club on any day that might suit 
him. On the Hth October, before the 
reply which was endorsed on the letter of 
invitation could be sent the accused came 
to see the Commissioner. I give the 
Commissioner’s account of the conversa- 
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* « 


TIi 6 HCouRcd tfisifiksd mo lor tlio codcossjoi 
I had made in respect of hia cousin’s building 
He then referred lo tbe tender he had put in foi 
the tleoptrs. 1 told him that the contract wat 
not disposed of and that 1 i ad not seen thi 
papers. He then said, * I think that the Munici 
pality is asking for tender lor 5,000 tone cement 
or words to that effect. He asked ir,e whtthe: 
it was any gcod to put in a tender for the same 
1 told him that 1 would be glad if he would pul 
in a tender became 1 Wantid lo have as manv 
tenders as poasiblo and he remarked ihat it was 
no good puitmg iu a tender unless he had influ 
ence. I remember tbe word * influence but 1 
am not certain whether he said ‘ unless one had 
influence or ‘unless I had influence.* I told 
him that the tenderer who put in a tender for 
cement as per British specification and at the 

cheapest puce would probably get the contract 

I expected the accused to leave mo at this stage 
and I ask^d whether be had anything else to 
say and the accused said * when shall I see you 
a^ain . I told him there was no necessity for 
him to see me again. He said ‘shall 1 see you 
here or elsewhere.’ I said ‘ what about*. He 

Ks. 5,000 - He replied my cousin wishes to give 
yon Rs. 5.000 . I began to get suspioicus about 
the accused s intention since he had mentioned 
the word influence’.” 
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The Commissioner then called in Mr. 
Kirpalani who was sitting in a screened 
off portion in the same room and said: 

This gentleman has juPD offered me a bribe 
of Rs. 6,000,’...The accused in the presence of Mr. 
Kirpalani admitted that he had offered me a sum 
of money on behalf not of himself but of his 
oousin. I then requested the accused to leave 
my office at once and never to come back again. 
The accused was very reluctant to do so. He 
was profuse in his apologies.’* 

In his statement to the Court the ac¬ 
cused was a'^ked *— 

Q.—Did you in your conversation with Mr. 
Clayton mention Rs. 5,030. 

A. —Yes. 

Q.—Did y' u cSer that sum as a bribe. 

A. —No. 

Q.—'Dd you wish to say in what connection 
you made mention of that sum. 

A.^ That offer was roade on behalf of my 
cousin towards one of the funds. 

Q.—Do you wi.^h to eay to what funds. 

A,—l do not know in what funds the Com¬ 
missioner was interested, bub 1 thought the 
suggestion would come from the side of the 
Commissi ner. 

In the written statement, which was 
put in, the accused said that his cousin 
saw him and expressed his gratification 
at the result of the appeal to the Com¬ 
missioner. Accused understood from him 
that he was contributing through Mr. 
Clayton a sum of Rs. 5=000 or so to some 
fund in which Mr. Clayton might be 
interested. 

Para. 7 runs as follows ;— 

I do not remember the exact words in which 
I replied (lo the question * what about ’) but I 
intended to convey to him that it was about 
that Bum of Rs. 5,000 which my cousin was con¬ 
tributing through him to BO'ne fund and about 
which I believed that my cousin had spoken to 
or arranged with Mr. Clayton.” 

Now to bribe or to attempt to bribe a 
public servant is only punishable under 
the Indian Penal Code as an abetment of 
the substantive offence of a puplic ser¬ 
vant accepting or attempting to obtain an 
illegal gratification. 

Under S. 161 of the Indian Penal Code, 
“ whoever, being a public servant, accepts 
or obtains, or agrees to accept, or 
attempts to obtain from any person, for 
himself or for any other person, any 
gratification whatever, other than legal 
remuneration, as a motive or reward for 
doing or forbearing to do any official act, 
etc. etc., shall be punished with imprison¬ 
ment or with fine or with both.” S. 116 
deals with the abetment of an offence 
punishable with imprisonment if that 
offence be not committed in consequence 
of that abetment. 
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Under S. 107 a person abets the doing 

of a thing who instigates any person to 
db that thing. 

The question, therefore, in this case is 
whether the accused instigated the Com¬ 
missioner to attempt to obtain an illegal 
gratification. 

It was argued by the Advocate-General 
that what the accused said amounted to 
an offer of money as a bribe. 

The learned Magistrate also in his judg¬ 
ment appeared to think that the only 
question was whether an offer was made, 
or whether the accused was merely 
making preparations to make the offer. 

I think the real aspect of the case has 
been obscured by the failure to observe 
that illustraiion (a) to S. 116 is only an 
example of abetment of an offence under 
S. 161. There are many other ways ol 
instigating a public servant to commit an 
offence under S. 16l besides by means of 
a direct offer of a bribe. * 

The words “ my cousin wishes to give 
you rupees five thousand ” do not legally 
amount to an offer. But they do indicate 
a state of mind on the part of the cousin 
that if asked he might give Rs. 5,0C0. 
The distinction between an offer and an 
invitation for offers to be made is well 
recognised in the Law of Contract, and 
there is no reason why in a criminal case 
the same distinction should not be observ- 
ed, if the sole question is whether an offer 
has been made or not. 

Now a person is said to instigate 
another ro an acr when he actively sug¬ 
gests or stimulates him to t)ie act by any 
means or language direct or indirect, 
whether it takes the form of express soli¬ 
citation or of hints, insinuation or encour¬ 
agement : Russell on Crimes, p. 164. 
Taken in connection with what had pre¬ 
viously occurred, the conversation on the 
21st September about the tenders for the 
sleepers, the tender actually made by the 
accused on 22nd September, the conversa- 
tation with regard to the tender for cement 
on I4th October, it cannot be denied that 
the words ray cousin wishes to give you 
Rs, 5,000* can perfectly fairly be consider¬ 
ed as an instigation to the Commissioner 
to attempt to get the Rs. 5,000. 

But the defence is that the Commission¬ 
er did not allow the accused to finish 
the sentence, he wanted to add the words 
“ for one of your funds.” That when Mr. 
Kirpalani was called in and told by the 
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Commissioner that accused had offered a 
bribe, accused was pushed out of the office 
and was given no chance of explaining 
what he meant or of clearing up the mis¬ 
understanding, which arose in the mind of 
the Commissioner, because the accused 
wrongly assumed that his cousin must 
have spoken to the Commissioner about 
the sum the accused thought his cousin 
was contributing. 

This story is not borne out by the evid¬ 
ence of the Commissioner and Mr. Kir- 
palani. The Commissioner said he asked 
the accused to repeat his offer in the pres¬ 
ence of Mr. Kirpalani and accused said he 
offered the money not on behalf of himself 
but on behalf of his cousin. He was re¬ 
luctant to leave the office and vvas profuse 
in his apologies. He was not asked in 
cross-examination whether he pushe J the 
accused out of his office without giving 
him any chance of explaining what he had 
said. The Commissioner is corroborated 
by Mr. Kirpalani. It is clear, therefore, 
that the accused had sufficient opportunity 
to explain, if he had wished to do so, that 
the money his cousin was willing to give 
was for one of the funds in which the 
Commissioner was interested, and nothing 
would have been simpler ttian for him to 
say, if as a matter of fact he was under 
the impression that his cousin had already 
spoken to the Commissioner about con¬ 
tributing Rs. 5,000 to some fund: “ I was 
not suggesting that my cousin should give 
you Rs. 5,000 but that he should contribute 
Rs. 5,000 to one of your funds." I have 
not the slightest doubt in my own mind 
that at that time the accused had had no 
talk with his cousin about any contribu¬ 
tion to some fund, and that he was not 
under the impression that his cousin had 
mentioned the matter to the Commissioner. 
His cousin had succeeded in getting the 
objections to his uilding removed, and 
unless he went into the witness-box to say 
that he intended as a thanks-offering to 
contribute Rs. 5,000 to one of the Com¬ 
missioner s funds there is not the slightest 
reason why we should infer that he was 
prepared to add another Rs. 5,000 to the 

cost of the building without any necessity 
therefor. 

On the evidence for the prosecution 
mere is a clear case of instigation. The 
Commissioner was stimulated towards 
making an attempt to get Rs. 5,000, and 
I he succeeded the accused might hope 


that his tenders would be considered more 
favourably in competition with others. 

It was open to the accused to satisfy, 
the Court by his own statement either, 
alone, or supported by evidence, that the 
view of the prosecution evidence was not 
the right one. In my opinion he has failed 
to do so. He has relied solely on his own 
statement which is entirely opposed to the 
evidence and the probabilities of the case. 
But even if I assume that the accused 
was merely instigating the Commissioner 
to make an attempt to get Rs. 5’000 for 
one of his funds, I do not see how that 
could do more than mitigate the offence 
since under S. 161, gratification is not 
restricted to pecuniary gratification or to 
gratification estimable in money. 

If, during the period prescribed for the 
making of tenders in answer to his invita¬ 
tion, the Commissioner was to accept or 
to attempt to obtain from the tenderers or 
their relations sums of money not for him¬ 
self but for one of the funds in which he was 
interested, there can be no doubt he would 
be liable to be prosecuted under S. 161, 
and any tenderer who paid him money or 
offered to pay him money in these cir¬ 
cumstances, the obvious object being to 
induce the Commissioner to look favour¬ 
ably on his tender, would be guilty of 
abetment. 

Mr. Invararity contended that if offer¬ 
ing monies for a charity amounted to 
offering a bribe, a good many persons 
would be in jail, as many Indian Princes 
and others contributed large sums towards 
charities in which the Viceroy or the 
Governor of a Province was interested. 
They did so not because they cared for the 
charities but because they wanted to in¬ 
gratiate themselves with the Viceroy or 
the Governor. I trust that persons of 
wealth take a higher view of their duties 
to humanity, but I am only concerned 
with the case before us, and I should be 
establishing a very dangerous precedent if 
I were to hold that an officer is protectedl 
if he agrees to allow his official acts to bel 
swayed by the motive of accepting a| 
gratification to be used not for his ownl 
personal benefit but for some public object! 
such as charity, science or religion. The! 
object of the abetter remains the same, toi 
infiuencethe public servant in his favour.j 
In Imp, V. Appaji Yadavrao (l) Jardine,]. 
held that the plain words o f S. 161 of 

1, (1896) 21 Bom. 517, 520. 
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the Indian Penal Code excluded such a 
defence. 

But having stated what I consider to 
be the law in the casej and what I con¬ 
sider to be the proper inferences to be 
drawn from the evidence, it remains to be 
considered whether the appeal should be 
allowed and the accused convicted. If I 
had been the trying Magistrate I should 
not have taken a very serious view of the 
conduct of the accused considering all the 
circumstances of the case. If I had con¬ 
victed I should not have imposed a heavy 
penalty, and if it had been in my power I 
would have discharged the accused with a 
caution. Sitting to hear an appeal by 
Government from the order of acquittal, 
considering that my brother Shah is not 
in favour of a conviction, I am content to 
refrain from expressing an opinion which 
would necessitate another hearing. I 
feel quite sure that the accused must have 
realised by this time that at the best he 
acted very foolishly in using words which 
might be construed as an attempt to in¬ 
fluence the Commissioner in his favour by 
suggesting that the Commissioner might 
be able to secure for himself or for some 
charity a monetary advantage. If he had 
only been wiser he should have known 
that nothing could be more likely to dam¬ 
age his case. 

Shah J.: —In this case Mr. Clayton- the 
Municipal Commissioner of Bombav, is 
the complainant. His complaint was that 
the accused offered him a bribe of 
Rs. 5,000 on the 14th October 1921 in 
his office, that the fact was admitted in 
the presence of his Deputy, Mr* Kirpalani, 
and that the accused was guilty of abet¬ 
ment of an offence und*^r S. 161, punish¬ 
able under Ss. 161 and 116, Indian Penal 
Code. The complainant and his Deputy 
were examined as witnesses and a charge 
was framed against the accused to the 
effect that he abetted the commission of 
an offence by a public servant of taking 
gratification in that capacity other than 
legal remuneration as a motive for doing 
a future official act, vi'js., giving contracts, 
and that as the offence was not commit¬ 
ted in consequence of the said abetment 
his act was punishable under Ss. 161 and 
116, Indian Penal Code. The learned 
Chief Presidency Magistrate came to the 
conclusion that the abetment was not 
proved as the matter had not reached the 
stage of offer, that there was locus penv 


tenii<Bi that it was not clear beyond doubt 
that the alleged offer to the public servant 
was really as a motive or reward for any 
official favour, and accordingly acquitted 
the accused. 

The present appeal is preferred by the 
Local Government against the order of 
acquittal. 

It is urged on behalf of the Crown 
that what the accused said to the com¬ 
plainant at the interview amounted to an 
offer of Rs. 5,000 as a bribe, that, whether 
it was an offer or not, it amounted to 
instigating the public servant to agree to 
accept or to attempt to obtain a bribe or 
rather to do something which, if done 
would amount to an offence punishable 
under S. 161, Indian Penal Code. It is 
urged that in view of the proved conduct 
of the accused there was no locus peni- 
tentice and that the instigation, however 
feeble and ineffective, was complete, so as 
to bring the case within the scope of 
S. 107 (a) read with S. 161. 

On behalf of the accused it is urged 
that there was no offer of the bribe, that 
the statement that his cousin wanted to 
give Rs. 5,000 had really no reference to 
any future official act, that, according to 
his then knowledge, he thought he intend¬ 
ed to give it as a thanks-offering to one 
of the public charitable funds in which 
the complainant was interested, that an 
innocent act of his was misinterpreted by 
the complainant without sufficient ground, 
and that owing to the somewhat unex¬ 
pected and embarrassing position in 
which the accused found himself when 
Mr. Kirpalani was suddenly called in by 
the complainant, he got confused and 
could not explain what he could have ex¬ 
plained, if left to himself. The real 
nature of his statement, it is suggested, 
was misunderstood much too readily. 

I may add that it is urged on bahalf of 
the Crown that the accused has adduced 
no evidence in support of his statement 
made at the trial that his cousin intended 
to give the sum for the benefit of one of 
the funds, and that he has not examined 
his cousin. On the other hand, it is 
pointed out that it was not thought neces¬ 
sary to do so, that, apart from the evi¬ 
dence of the cousin, there was no reason 
to distrust the explanation offered by the 
accused, and that his cousin can be 
examined even now, if his evidence is 
thought to be material by the Court. 
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There is really no dispute as to what 
happened in fact at the interview between 
the accused and the complainant, i'he 
real dispute is as to its effect and as to the 
intention of the accused. I do not con¬ 
sider it necessary to recapitulate the facts 
preceding the interview, which have been 
fully stated in the judgment of the lower 
Court nor do I consider it necessary to 
quote here the passage from the com¬ 
plainant's evidence as to the account of 
the interview. It is contained in the 
passage in the latter part of his examina¬ 
tion in-chief commencing from his state¬ 
ment that, on the 14th October, the 
accused called on him in his office. I 
adopt that in its entirety as representing 
what happened then. This too has be--n 
stated with sufficient fulness in the judg¬ 
ment of the trial Court. Mr. Kirpalani’s 
evidence supports this account of the inter¬ 
view so far as it took place in his presence 
after he was called in. Both the witnesses 
are agreed that the accused was not in the 
room for more than two minutes after 
Mr. Kirpalani was called in. As regards 
the public funds the complainant's state¬ 
ment IS as follows - 

I am interested in getting contributions 
from persons of wetph for c r'ai.i funds. The 
fund I am particularly lesponsible for is tho 
AcwortH Leper A'^ylum and I am ihe President 
of ibe Board of Management I am interested in 
coliec'irg ^ubsotiptlo< a for a gr at many deserv- 
ing objects On certair> occasions, I have re¬ 
quested some of the leading mrn in Bombay to 
Bubscribe to a particular fund.” 

The evidence has been fully discussed 
before us and after a careful considera¬ 
tion of the arguments and the evidence, 

I am unable to hold that the acquittal is 
wrong or that the accused has been shown 
to be guilty of having instigated the com¬ 
plainant to do something which, if done, 
would be punishable under S. l61. 

I shall briefly deal with the arguments 
in the light of the evidence. 

It is urged that there was an offer of a 
sum of Rs. 5,000 by the accused. I'his 
position is taken up with reference to illus- 
^ation (a)to S. 116, Indian Penal Code. 
Ihe illustration assumes the fact of an 
offer for an improper purpose as stated in 

161. It is in dispute here. All that the 
accused asked was as to when he could 
SM the complainant again and explained 

Rq S to a sum of 

s. 5,000 which his cousin wanted to give. 
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I do not think that the conversation 
amounted to an offer. I do not desire to 
elaborate this point as the lower Court 
has taken this view and as the learned 
Chief Justice also takes the same view. 

It is urged, however, that whether it 
was an offer or not, it really amounted to 
an instigation to do a thing punishable 
under S. 161, Indian Penal Code, and that 
the accused is guilty of abetment. This 
argument requires a closer examination. 
A careful perusal of the evidence as to 
the interview shows that the accused 
inquired of the complainant as to when 
he could be seen again in connection with 
“ that sum of Rs 5 000,” which the cousin 
of the accused wanted to give him. In 
order to bring the case within the ambit 
of the Penal Code, the prosecution must 
show that this was an instigation and 
further it was an instigation to a public 
servant to agree to accept or to attempt 
to obtain from the accused or his cousin 
for himself or for any other person a 
gratification other than legal remunera¬ 
tion as a motive or reward for doing some 
official act or for showing any favour in 
the exercise of his official functions. In 
my opinion it is far from clear that this 
conversation was really an instigation. 

It is not easy to define the word: and 
really it must be decided with reference to 
the facts of each case whether the words 
used have the natural effect - not neces¬ 
sarily effect in fact of instigating a 
person to do that thing. I do not think 
that without straining the meaning of the 
language used, it could be said that the 
accused instigated the complainant to do 
anything. Particularly where the con¬ 
versation does not amount to an offer, the 
Court should be slow to infer a sinister 
purpose from words, which do not 
naturally bear that interpretation. 

Assuming, however, that it was instiga¬ 
tion within the meaning of S. 107 U), the 
question is whether it was for doing 
something, which, if done, would be 
punishable under S. 161. That is really 
the most important question and in my 
opinion more difficult than the question 
whether the conversation does amount to 

at once 

that, if the sinister purpose of the accused 
was c ear, it might induce the Court to 
hold that there was instigation on his 
part Irom his conduct and words, which 
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might not otherwise bear that interpreta* 
tion. 

In order to appreciate this part of the 
case it must be remembered that the cous¬ 
in of the accused was building a house 
on the Queen's Road ] and that there 
were certain conditions imposed by the 
Municipal authorities, which were of a 
restrictive nature. On a representation 
made on his behalf these conditions were 
dispensed with by the complainant after 
reference to and on the recommendation 
of the Executive Engineer. These condi¬ 
tions were ot a technical nature from the 
Municipal point of view as stated by the 
authorities) but involved restrictions of a 
substantial character so far as the builder 
was concerned. The removal of these 
restrictions would naturally please the 
builder and the accused so far as he was 
interceding on his behalf. At the date of 
the interview this concession was an 
accomplished fact. Further, at that time 
the accused had put in a tender and was 
likely to put in another tender for certain 
contracts: and he might expect official 
favour in respect thereof. The charge 
refers to a future act and not to the act 
already done by the complainant. Though 
this limitation in the charge was not 
realized in the course of the argument it 
is as well to bear it in mind in determin¬ 
ing the intention of the accused* The 
A^ords used indicate an inquiry by the 
accused of the complainant as to that 
sum of Rs* 5,000 which his cousin wanted 
to give. That might refer and would refer 
to the favour already shown to him, if it 
has any reference to any favour. It does 
not refer to the favour which the accused 
might expect in respect of his tenders. If 
the case made in the charge is to be 
considered, and if the future act is to be 
looked to, as stated in the charge, I do 
not think that the conversation justifies 
:;uch an inference. Of course it is possible 
that the accused may have the prospect 
of such a favour in view. But the com¬ 
plainant did not make any further inquiry 
of the accused as to the reason why the 
cousin of the accused wanted to give 
Rs. 5,000, and in the absence of any 
indication to connect it with the future 
act, I do not think that any inference 
against the accused could be reasonably 
drawn. The fact that he had expressed 
his opinion that without influence his (or 
one’s) chance in respect of the tenders 


would not be worth considering is not 
sufficient, in my opinion, to alter the 
character of his statement. It is not 
suggested that his cousin had anything to 
do with the tenders and it is clear that 
his cousin was the person benefited by 
the restrictive conditions as to his building 
having been removed. On the statements 
made by the accused at the interview, the 
theory that his cousin may have thought 
of giving Rs. 5,000 is perfectly possible 
and unless by implication or in terms that 
suggestion can be said to be excluded by 
the evidence in the case, I do not see how 
it could be said that the sum mentioned 
at the interview had any reference to any 
future act in respect of which the charge 
is framed. 

There is a further difficulty in the way 
of the prosecution. It is not a necessary 
inference from the conversation between 
the accused and the complainant that the 
cousin proposed to give the sum for an 
improper purpose, that is, as a motive or 
reward for any favour having been shown 
to him by the complainant in the exercise 
of his public functions. The benefit, 
which he got from the removal of the 
restrictions on his building, was substan¬ 
tial, and there is nothing unlikely in his 
entertaining or at any rate it is well with¬ 
in the range of reasonable possibility that 
he may entertain a desire to please the 
Commissioner without meaning to offer it 
as a motive or reward for his official acts. 
If the complainant had pursued the 
inquiry a little further and ascertained or 
elicited some further facts to enable him 
to ascertain that it was really offered as a 
motive or reward for showing some official 
favour and not for any innocent purpose, 
the case would have been different. But 
as he says he began to get suspicious 
about the accused's intention since he had 
mentioned the word * influence. He at 
once called Mr. Kirpaiani, and when he 
came in instead of allowing the accused 
to state what he liked, he stated to 
Mr. Kirpaiani that the accused had 
offered him a bribe and asked the accused 
to repeat what he had stared to him 
already. The interview ended in a very 
short time. The accused was very pro¬ 
fuse in his apologies and admitted what 
he had stated to the complainant before 
Mr. Kirpaiani came in.' I am unable to 
Jraw any inference against the accused 
from his omission to mention during that 
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short interval that the sum was really 
intended by his cousin for a contribution 
to soma fund and for an innocent purpose. 
The accused saw that the complainant 
had already put a definite interpretation 
upon his conduct* and in the confusion of 
the moment, he might omit to mention 
what might be true from his point of 
view. Some persons in such a condition 
may act with coolness and composure 
and some may not: but I do not think 
that in a criminal case it could be fairly 
treated as giving him an opportunity 
of explaining his position. He was at 
once told to go out: and though his reluct- 
ance to move out promptly has been 
referred to by the learned Advocate- 
General as telling against him I do not 
think that the circumstance can be treated 
as having any such significance. Thus 
the accused had really his first opportunity 
at the trial to explain his position. The 
accused has explained in his statement 
that his cousin wanted to contribute to 
one of the funds in which the complainant 
was interested, and that his information 
about it was incomplete and that he was 
under the impression that his cousin had 
spoken to the complainant about it. In 
short his defence is that his statement as 
to the sum of Rs. 5,000 had nothing to do 
with a future act of the complainant and 
that his inquiry about it was merely casual 
and on behalf of his cousin without the 
slightest intention of offering it as a 
motive or reward for any official act of the 
complainant. This explanation is un¬ 
doubtedly open to the criticism that it 
may be—audit is contended by the Crown 
that it is—an afier-thought and not true. 
Indeed if the case for the defence on this 
point rested on its being made out that it 
was true, it might fail for want of evidence 
But where the inference suggested by 
what happened at the interview is equivo¬ 
cal and where the explanation put forward 
by the accused is reasonably possible, the 
theory of innocence cannot be said to 
have been sufficiently negatived by the 
prosecution. The absence of the cousin 
from the witness-box does not matter 
under the circumstances. It would mat¬ 
ter if the accused had to establish affirma¬ 
tively the truth of his allegation. In view 
of the fact that the complainant was 
interested in the collection of several 
funds, it was particularly desirable for 
nim to put it beyond question by further 


inquiry that the proposed donation was 
not meant for any such innocent purpose. 

Taking a general view of all the facts 
and circumstances of the case, I think the 
complainant was justified in feeling suspi¬ 
cious about the accused’s intention ] but 
he was not justified in inferring, as he did 
by the time Mr. Kirpalani arrived on the 
scene, that the accused had offered him a 
bribe of Rs. 5,000. The case for the 
prosecution is not free from doubt and 
difficulty. On the whole I am not satis¬ 
fied that there was any offer of a bribe 
nor am I satisfied that there was any 
instigation to the complainant to do some¬ 
thing which is prohibited by S. 161, Indian 
Penal Code. It is not clear that the 
instigation, if any, was to make the com¬ 
plainant agree to accept or attempt to 
obtain the sum as a motive or reward 
for any official act. 

For these reasons I am of opinion that 
the appeal fails and must be dismissed. 

I desire to make it clear that I do not 
wish to be understood as approving of the 
conduct of the accused in any sense even 
taking it in the light most favourable to 
him. All that I hold is that the facts 
necessary to constitute the offence charged 
have not been made cut, and that is all 
that I am concerned with in this appeal. 

Appeal dimissed. 


Freeman 


1923 Bombay. 51. 
Marten, J. 


V. 

SS. Galattda and Gapt, anovshy 

Admiralty and Vice-Admiralty Jurisdic- 
tion. Suit No. 1 of 1922, dated 22nd 
May 1922. 

Bombay High Court Rules—Admiralty Juris- 
diction — Procedure, 

It is not essential under the Admiralty Rules 

to issue a writof summoDs, in addition to i3>u. 

ing warrant for arrest. Not that a writ can 
never be issued in an Admiralty suit, but it is 
unnecessary if a warrant of arrest is issued.. 

(P. 56, Col. 2; P. 57, Col. l). 

Jinnah~~^iox the Caveator. 

Wadia —for the Purchaser. 

Campbell for the Defendants (crew 
and the staff of the ship.) 

The Sheriff appeared in person. 

Marten, J.: This is a notice of motion 
by Captain Yanovsky, the caveator, asking 
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for an order that the decree made in Suit 
No. 1 of 1922 by my brother Crump on 
April 25, 1922» may be set aside, and that 
the sale made in pursuance of the said 
decree be also set aside. The notice of 
motion states that I have granted an in¬ 
terim injunction against completion of the 
sale until further order of the Court.-That 
statement is admittedly incorrect and 
should be struck out. All I did was to 
give leave to serve short notice of motion 
for last Saturday. 

The suit itself is a curious one. The 
application is also a curious one ; and it 
bristles v/ith legal points—^points which 
are of interest from a historical aspect 
and also on the question of our Admiralty 
Jurisdiction in this Court. It also carries 
with it points of interest to all of us in 
this High Court of Bombay, viz., that the 
various matters arising in the exercise of 
the Court’s extensive jurisdiction should 
be carried out in a way which is befitting 
a High Court and which cannot be com¬ 
mented on adver^^ely either by any other 
High Courts or by our important business 
community either in Bombay or England. 
It is partly for the reason that I am very 
jealous of the reputation of the Bombay 
High Court in this respect that I directed 
the Court to be kept open on Saturday 
last, a day which is normally a closed day 
during the vacation, and that I have sat 
specially to-day to hear the application, 
which is stated to be of great urgency and 
of great importance to the parties before 
me. 

To understand the position, I must re¬ 
capitulate shortly v/hat I stated on the 
application to expedite the trial of the 
other suit, No. 2 of 1922. This ship the 
Calanda was formerly the Russian Vo¬ 
lunteer ship Omsk. When she was under 
the Russian flag, the present caveator, 
Captain Yanovsky, was the Captain of the 
ship, and the present Chief Engineer and 
I think the Third Engineer were also 
officers on that ship. At that time they 
earned, so they say, certain sums for 
commission on freight and so on. The 
ship was subsequently purchased by a 
London Shipping Company and transfer¬ 
red to the British registry. I have not 
seen the ship’s certificate, but that is ad¬ 
mitted on all sides. 

In April 1921, there was a statutory 
ship’s mortgage in favour of a London 


firm of the name of D. L, Flack & 
Son, who are represented by Messrs. 
Payne & Co., solicitors in this suit. The 
ship sailed from Cardiff in Newport in 
January of this year bound for Porebun- 
der with coal. Its orders were to proceed 
from there to Australia in ballast and 
thence home with a cargo of grain. Be¬ 
fore the ship sailed the manager of the 
present British owners gave Captain 
Yanovsky a letter acknowledging that 
the English Company took over the liabi¬ 
lity for the commission, freight and so on 
which I have mentioned. They have al¬ 
ready paid him .£500 as part of the com¬ 
mission and there was an undertaking to 
pay the balance. But the letter con¬ 
cluded with an undertaking by the 
Captain not to take any action against 
the ship, and the letter also provided 
that the sum in question was to be paid 
on the return of the ship to the 
United Kingdom. Similar letters, I think 
on an earlier date, v/ere given to the 
Chief Engineer and the Third Engineer. 
It is on these letters that Captain Yanov¬ 
sky and the Engineers are suing in the 
second suit. No. 2 of 1922. They say in 
that suit that the undertaking at the foot 
of each letter is inoperative, because the 
ship has been arrested in Bombay by a 
third party. In that suit I have expedited 
the trial and it has been fixed for some 
day early in June. 

Now to continue the voyage of the 
ship, she got as far as Porebunder and 
there the mortgagees of the ship took pos¬ 
session. I am told they had taken con¬ 
structive possession in London and they 
took actual possession in Porebunder, 
where the English Captain of the ship 
received a cable from the owners in effect 
telling him to take proceedings for pay¬ 
ment of his wages. I should have 
explained that when the ship became a 
British ship, a British Captain was em¬ 
ployed as Captain, viz., Captain Freeman, 
but the former Russian Captain, the 
caveator, was kept on as the ship’s Super¬ 
cargo. 

Accordingly the ship under the direc¬ 
tion, I gather, of the mortgagees was 
taken possession of, and having regard to 
the cable from the owners proceeded to 
Bombay where these two suits were filed, 
No. (1) by Captain Freeman on behalf of 
himself as master and all the other officers 
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and crew of the ship* and No. (2) by the 
Russian Captain and the Chief and Third 
Engineers. 

In this first suit Captain Yanovsky was 
himself one of the plaintiffs, and his name 
is entered in the particulars to the plaint 
as one of the ship’s officers to whom 
wages were due. 

There was at once a warrant of arrest 
in Suit No. 1 issued for the arrest of the 
ship, and it was served in the usual man¬ 
ner by nailing it to the main mast of the 
ship. Then no appearance having been 
entered for the ship, the matter came on 
before Mr. Justice Crump on April 25, 
1922, under R. 14 which provides that— 

After the expiration of twelve days from the 
fill g of a warraut, if no appearai ce shall have 
been entered in the suit, «he attorLey for the 
plaiatin may cause the suit to be set down for 
heating.” 

**4 

Then under R. 15 : 

It when the suit conges bef-^re the Court, the 
Judge is 8 tisfied that tho plaiotiS s claim is 
woll founded, he mny pronounce for the claim 
m»y order the I rop'rty t* be sold wither 
without previous notice aud the proceed-^ pa'd 
Into the Reg'fliry or m ly ra ke such order in the 
premises as ho shall think just.'" 

When the matter came accordingly 
before Mr. justice Crump on April 25, he 
then passed a decree in favour of the 
plaintiff to recover a sum of Rs. 86 696 
on behalf of himself as master and other 
officers and crew of the ship, and also for 
a further claim for further wages up to 
the approximate dates of their repatria¬ 
tion, and then the learned Judge con¬ 
demned the ship in the amounts claimed 
without prejudice to other claims against 
the ship. The decree further ordered : — 

“ That on non payment of the aforesaid 
amounts within two days fro u tho date hereof, 
the said SS. Calauda, her papers, tacklo, 
machmory, apparel and fnrnituro be sold by the 
BnenS of Bou bay by and under the directions 
of this Court and the sale proceeds be applied 
fQ the first instance in payment of the said 
claims and costs of the suit without prejudice 
M aforesaid.” 

Now the caveator had previously 
entered a caveat against the release of 
the ship. He had done that under our 
Admiralty R. 27. He appeared by counsel 
before Mr. Justice Crump at the hear¬ 
ing of the suit, but Mr. Justice Crump 
considered that he had no locus standi, so 
1 am told by his present counsel. Be that 
as It may, no appeal was filed against 


that decree, nor was any application 
made by the caveator to the Court touch¬ 
ing the sale of the ship or as to fixing any 
reserve price or anything of the sort. On 
the contrary, it would appear that the 
Captain and his solicitor were fully aware 
of the sale, and actually attended it. The 
sale took place in fact on May 18, when 
the ship was sold for Rs. 52,000. It was 
not till Friday evening May 19th that an 
application was made to the Court to 
interfere in any way with the decree of 
April 25th or with the sale. 

As regards the sale it was carried out 
by the Sheriff under R, 36 which provides 
that :— 

“ Every a ile under the decree of the Court 
shall, urilefis the Judge shall otherwise order, be 
made by the Sheriff in like manner as a sale of 
moveab e property in execution of a decree in 
an ordinary civil suit.” 

What has given me anxiety in the 

present ca^e is that undoubtedly, as far as 

I can tell, the ship has been sold at a 

serious undervalue. The mortgage alone 

on the ship last year was, 1 think, for 

TJ4 000, and she has now been sold for 

approximately £3,500, i.e., nearly one- 

tenih of the sum. Seeing that her gross 

registered tonnage is about 7,200 and nett 

tonnage about 4,800, even if one puts 

her value as low as £5 a ton, that would 

amount on the nett registered tonnage to 

about £24,000; prima facie, therefore, it 

would appear that the ship should have 

fetched a great deal more than she has in 

fact fetched. Really the price realized is 

approximately one which ship-builders are 

asking in Bombay for up-to-date motor 

launches, and it is really not very much 

more than an expensive motor car. That 

is the one point of substance here on the 

facts, although curiously enough there is 

no expert evidence as to the real value of 
the ship. 

Now as to the numerous points of law, 

I must start by picking out the one about 
the non-service of tho writ. It is alleged 
by the caveator that this decree ought to 
be set aside on the ground that the writ 
in the suit has never been served on the 
ship, and that consequently the whole 
decree and the subsequent sale are void. 

The answer made to this is that we are 

* a j with a special jurisdiction, 

the Admiralty Jurisdiction, and with 
special Rules set out on pages 319 to 325 
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of our Bombay High Court Rules : and 
that those rules in effect follow the old 
ILnglish Admiralty procedure under which 
you had a warrant of arrest and not a 
writ. It is said that the writ is an inno¬ 
vation so far as the English Admiralty 
Court is concerned, and was only intro¬ 
duced by the Judicature Acts 187j—1875 
and that we in Bombay have kept to the 
old practice which existed before the 
English Judicature Acts. It is further 
argued that there is still less reason for 
us to change our practice seeing that 
even now in our ordinary civil jurisdic¬ 
tion we do not begin suits by a writi we 
begin by a plaint just as they used to do in 
the old days, and it is only after the plaint 
has been issued that we have a writ. 
Consequently our present procedure is an 
ordinary procedure. It is totally unlike 
that which now prevails in England. 

This argument has led to what is 
always of interest to mey viz., the investi¬ 
gation of the history of Bombay and of 
this High Court in particular. I regret 
that in a week end during the vacation 
when the Library is shut, I have been 
unable to make the enquiries which I 
should like to have done, and the case is 
too urgent for me to do so now. But it 
is to my mind perfectly clear that what 
Mr. Campbell has stated as to the old 
practice of the English Admiralty Court 
is undoubtedly the fact. It is perfectly 
clear that the old English Admiralty prac¬ 
tice was that in general you commenced 
your proceedings by a warrant of arrest 
and not by writ. 

In The Nautik, (l) Mr. Justice Bruce 
had to consider the converse case after 
the date of the Judicature Act There a 
writ had been served but no warrant of 
arrest, and the question arose whether the 
Court could proceed to a decree without 
there being a warrant of arrest. The 
Court held that it had jurisdiction. The 
learned Judge there said at page 124:— 

** The questiou arises whether, the property 
not having beea uodec the arrest of the Court, 
the Court has jurUdiotiou to pronounce judg¬ 
ment by default. lam of opioioa that ij has. 
Service of a writ in rem^ upon property within 
the jurisaiction of the Court, is notice to all 
perso 18 iuterasted in the property of the claim 
indorsed upon the writ. It is quite true that, 
aocordiug to the oldor practice, a suit in rent 
wad oommonly coinmeuced b7 a warrant arrest- 

1. (1395) P. lai. ' ’ 
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ing the property, just ag, in still earlier practice, 
a suit in personam was commonly commenced 
by a warrant arresting the person. Bat all that 
is necessary to found jurisdiction is to give 
formal notice to persons interested that a 
claim IS made against them or against their pro¬ 
perty in a Court of competent jurisdiction, and 
that, if they do not appear to vindicate their 
rights, judgment may be given in their absence. 

“The^ Rules of the Supreme Court directed 
that actions in rem should be commenced by 
writ, and I think the bervice of the writ on the 
property has tho same effect, so far as notice to 
the persons interested in the property is concern¬ 
ed, as service of a warrant bad under the former 
practice. To confer jurisdiction it is not, I 
think, necessary that tbe property, the subject- 
matter of a suit, should be actually in the pos¬ 
session of the Court or under the arrest of the 
Court; it is enough that it should, according to 
the words of Lord Chelmsford, in the case of 
Castrique v. Imrie (2) ’ be within the lawful 
control of the State under the authority of 
which the Court sits.’ ” 

A similar note about the practice will 
be found in Halsbury’s Laws of England, 
Vol. I, at page 60, the article of which is 
in fact written by the same learned Judge 
Mr. Justice Bruce. 

Then if one turns to the modern 
English Rules of the Supreme Court, 
O. I, R. 1, says: 

“ All actions which, previously to the ocm- 
mencement of the Principal Act (the Judicature 
Aot) were oommooced by writ in tbe superior 
Courts of Common Ijaw at Westminister, or in 
tbe Court of Common Pleas at X^anoaster, or In 
the Court of Pleas at Durham, and all suits 
Which, previously to the commencement of the 
Principal Act, were commenced by bill or in¬ 
formation in the High CourE of Chancery, or by 
a cause in rem or in 2^^rsonam in the High 

Court of Admiralty, or by oitati m or otherwise 

in the Court of Probate, shall be instif ufcod in the 
High Court of Justice by a proceeding to be call¬ 
ed an action.” 

Then in O. II, R. 1 it is provided 
that “ Every action in the High Court 
shall be commenced by a writ of sum¬ 
mons." 

Now turning for a moment to our own 
Admiralty Rules, R. 3 provides that 

** A suit shall be oommenoed by a plaint drawn 
up, Kub^cribed and verified according to the pro¬ 
visions of tbe Code of Civil Procedare.” 

I am reading the rules which were 
approved by Her late Majesty in Council 
on January 29, 1894- K. 4 : 

“ If the suit is in remt the Attorney may, on 
tbe plaint being filed, on filing a prcecipa aod an 
affidavit, take out a wirrant for the arrest of the 
property proceeded against.” 

2. (1869-70) L. R. 4 H. L. 414, 418. 
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There is not a word there as to the 
necessity of issuing a writ of summons. 
Then, as I have already pointed out, 
Rr. 14 and 15 provide for the suit being 
set down for hearing and also for judg¬ 
ment being given after the expiration of 
twelve days from the filing of the warrant. 

If, however, one turns to Rr. 10, 11 
and 12, there undoubtedly one will find a 
reference not only to a warrant but also 
to a writ. It is called a writ in R. 10 I 
a summons in R. 11 ; a writ of summons 
in R. 12! and a writ or warrant in R. l3. 

Particular stress is laid by the caveator 
on R. 10 which provides that— 

“ In suitg in rem no service oi writ or warrant 
shell be required when the attorney of the 
defendant agrees to accept servi e and to give 
security or to p^y money into Ooart.” 

It is said that is the only case where 
you can dispense with service of the writ. 

Then if I may refer for one moment to 
the Code of Civil Procedure, if that has 
any particular bearing on the point, it 
provides in O. V, R. 1, that— 

“When a suit has been duly instituted a 
summons may bo issued to the defendant to 
appearand answer the claim on a day tj be 
therein specified.” 

There, it will be seen that the word is 
** may ” and not “ must.” 

Further, under earlier sections of the 
Code, S. 4 provides that— 

** In the absence of any specific jrovision to 
the contrary, nothing in this Code shall be 
deemed io limit or othorwise affect any special 

or local law now in force or any special jurisaic- 
tion.” 

Then under S. 122 the High Courts 
have power to vary the rules in the First 
Schedule S. 128 enables special rules to 
to be made on various matters including 

(sub-rule (j)): 

All forms, registers, books, entries and 
aocountv which may be iifcoeBf-ary.or desirable for 
the transaction of the bUBiness of Civil Courts.” 

S. 129 enables the High Courts to make 
such “rules not inconsistent with the 
Letters Patent establishing it to regulate 
Its own procedure in the exercise of its 
original civil jurisdiction as it shall think 
fit, and nothing herein contained shall 
affect the validity of any such rules in 
force at the commencement of this Code.” 

It seems to me that the Admiralty 
Jurisdiction t'lat we possess in Bombay is 
a special jurisdiction. Obviously in inland 


High Courts in India, such as Allahabad 
or the Punjab, they have no such jurisdic¬ 
tion. Still less is it posses ed by the 
mofussil Courts in our Presidency. This 
jurisdiction is conferred on us because 
Bombay is one of the great sea-ports of 
India. 

When I come to see how our jurisdic¬ 
tion arises, I find myself taken back to 
the Supreme Court Charter of 1823. I 
have not had the time to go through all 
the numerous Acts, but I had a somewhat 
similar point to consider in another case 
about the exercise of our equitable juris¬ 
diction, and there I came to the conclu¬ 
sion that 1 had to decide a certain case in 
accordance with the equitable jurisdiction 
still remaining in this Court under the 
Supreme Court Charter, and that this was 
the conjoint effect of S. 130 of the 
Government of India Act, 1915 ! Ss. 8, 9 
and 11 of the Indian High Courts Act, 
1*61 ; S. 18 of the Original Letters 
Patent of 1862 ] S. 19 of the Amended 
Letters Patent of 1865 I and certain other 
clauses of the Supreme Court Charter, 
1823. This is rather a cumbrous mode of 
ascertaining jurisdiction, but it appeared 
in that case to be the effect of legislation 
by reference extending over nearly a 
century. 

Turning next to the Supreme Court 
Charter of 1823, one finds from the pre¬ 
amble that in 1753 or earlier the Mayor’s 
Court of Bombay was established ] and 
that in 1797 there was a Recorder’s Court 
which was given full power, amongst 
other things, ‘‘ to exercise Admiralty 
Jurisdiction.” Then under the Act of 1823 
or 1824 a Supreme Court at Bombay was 
established with full power to exercise, 
inter alia, Admiralty Jurisdiction, and 
then comes the Letters Patent under that 
Charter. 

It would rather seem from these Letters 
Patent that the Home authorities wished 
to be very careful to point out the proper 
procedure for this new Court. They set 
out the general jurisdiction of the Court 
under Clause 23 of the Charter. I should 
say that the clauses are not numbered in 
the original Charter, but I have numbered 
them beginning from the operative part 
and leaving out the preamble. Cl. 26 
provided that proceedings should be com¬ 
menced by a “ plaint or bill in writing,”... 
“ whereupon the...Court shall,..issue a 
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summons, or precept in nature of a sum- 
inonsi in writing, to be prepared in manner 
abovementioned, directed to the said 
Sheriff, and containing a short notice of 
the cause of action set forth in the said 
plaint, and commanding the said Sheriff 
to summon the person against whom the 
said plaint shall have been filed, to 
appear, &c.’* 

Then Cl. 31 gave power to the Court 
to order the Sheriff to arrest parties in 
suits above Rs. 150. I gather this was 
forthwith after the plaint, and if so it 
carries out what Mr. Justice Bruce said 
in the case I have already cited. 

Then Cl. 48 provided: ‘‘ That the 

said Supreme Court of Judicature at 
Bombay shall be a Court of Admiralty, in 
and for the said Town and Island of 
Bombay, and the limits thereof*' and it 
gives the Court full power and authority 
to hear and determine all causes and so 
on, the cognizance whereof doth belong 
to the jurisdiction of Admiralty, and to 
“proceed summarily therein, with all 
possible despatch, according to the 
Course of our Admiralty of ...England, 
without the strict formalities of law, 
considering only the truth of the fact 
and the equity of the case.” 

Then under Cl. 49 there was also 
power “ to arrest, or cause or command 
to be arrested, according to the civil law, 
and the ancient customs of our High 
Court of Admiralty ..of...England, all 
ships, persons, things, goods, wares, and 
merchandises, for the premises, and every 
of them, and for other causes whatsoever 
concerning the same wheresoever they 
shall be met with or found, in or through¬ 
out the said districts and jurisdictions 
aforesaid ! and to compel all manner of 
persons in that behalf, as the case shall 
require, to appear ” &c., and to compel 
witnesses,...to give evidence...and to 
proceed in such cause or causes, accord¬ 
ing to the civil and maritime laws and 
customs, as well at the instance of 
promotion of parties as of office, mere or 
mixed, as the case may require ] and to 
promulgate and interpose all manner of 
sentences and decrees, and to put the 
same in execution, according to the 
Course and order of the Admiralty, as 
the same is now used in...England ”, 

We know that in the year 1861 or 
thereabouts the Supreme Court and the 
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East Indian Company's Courts were 
amalgamated and became our present 
High Court. And then began the Indian 
High Courts Acts and the Charters which 
I have referred to. They will be found 
to continue in effect our Admiralty 
Jurisdiction, and there are clauses, I 
think, keeping alive our previous jurisdic¬ 
tion under the Supreme Courts Charter 
at any rate in certain particulars. I may 
refer in particular to Ss. 106 and 
130 of the Government of India Act, 
1915, and to CIs. 32 and 33 of the Amend¬ 
ed Letters Patent of 1865. 

Accordingly, I have been referred to 
some old Admiralty Rules of this Court 
of 1867, some of which are very much to 
the same effect as what we now have, viz.t 
R. 3: “Suit shall be commenced by 
a plaint''; R. 4 about taking out a 
warrant for the arrest: and then there 
are provisions in Rr. 12, 13 and 14 for 
the sale and so on. 

Many years later came the Colonial 
Courts of Admiralty Act, 1890 Our pre¬ 
sent rules were approved by the Privy 
Council in 1894. 

I think, therefore, that it is quite natural 
to find that our Courts should maintain 
the old Admiralty procedure and should 
not think it necessary to provide that in 
all Admiralty cases a writ should be issu¬ 
ed in addition to a warrant for arrest. 
There was no reason for making that 
change here, because, as I have already 
pointed out, suits even now do not begin 
here by writ but by plaint. Therefore a 
warrant for arrest was notice to all the 
world—and certainly notice to the ship’s 
agents. It is perhaps as good a notice as 
you can effect, for the agents or owners 
find the ship seized by the Sheriff. Further 
the warrant for arrest provides for a 
citation calling upon all parties interested 
to appear before the Court and prosecute 
their claims. So, apart from the one be¬ 
ing called a writ and the other being call¬ 
ed a warrant, what is actually effected is 
in every way as good as any writ. 

Under these circumstances, 1 think, 
that we are not bound by the provisions 
of the Civil Procedure Code in this case. 
We are governed merely by our own 
Rules dealing with our own special Admir¬ 
alty Jurisdiction. In my judgment it is 
not essential under our Admiralty Rules 
to issue a writ of summons, in addition to 
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issuing a warrant for arrest, Rr. 3, 4, 
14 and 15 do not say so. And the 
explanation of the reference to a writ in 
Rr. 10 to 14 is, I think, that they have 
been taken bodily from the present Eng¬ 
lish Rules—O. IX, Rr. 10,12,13 and 14— 
and that the draftsman has been careless 
in repeating the reference to writs. A 
similar mistake has been made in R.127 
dealing with Third Party Procedure in 
ordinary suits, where the English High 
Court Rules have been copied including 
a reference to a Statement of Claim 
which does not exist in Bombay, and on 
the supposition that an action is com¬ 
menced by writ which is not the fact here. 
As regards our Admiralty Rules, the 
Bombay draftsman has added some new 
Englisn rules to our old 1867 rules, and 
has omitted to make the former entirely 
consistent with the old rules which are the 
main rules. I do not mean to say that a 
writ can never be issued in an Admiralty 
suit. My decision is that it is unneces¬ 
sary if a warrant of arrest is issued. 

I* therefore, hold that the present 
application in so far as it is based on the 
decree, being invalid because no writ was 
actually served, fails. 

I should have added that this precise 
point was not taken before Mr. Justice 
Crump, but I understand he did consider 
whether it was necessary to serve the 
Writ upon the owners. It was apparently 
said that the Captain was the person to 
enter an appearance on behalf of the 
ship, and that therefore no writ was 
necessary as he was plaintiff. It was 
also said that it was unnecessary to serve 
the Writ on the mortgagees, because they 
Were there and knew all ab; ut it. In 
what I have said, therefore, I am in no 
way hearing an appeal from Mr. Justice 
Crump. The precise point that has been 
put before me to-day was not taken, so 
far as I understand, and was not present 
to the mind of the learned Judge, nor was 
*t brought to his attention by the office 
or any of the parties concerned. 


The next point of substance that 
raised is this. It is said that even if t 
decree for sale is good, there has been 
material irregularity in carrying out 
sale and that I ought to set it aside. 

this: that the cavea- 
having filed his caveat could only be ( 
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rid of by an express order of the Court 
and that, that not having been done, the 
Sheriff has been entirely wrong in aban¬ 
doning possession of the ship. 

First of all, I will take the point about 
the caveator. It is purely technical, and 
the surprising thing is that the caveator 
is himself a plaintiff. He is one of the 
plaintiffs, and the decree in the suit 
actually awards him a part of the sum 
claimed. Further the decree was made in 
his presence, there was no protest against 
it, he never came before the Judge in 
Chambers asking that the sale should be 
conducted in a particular way ] and the 
evidence is that he actually attended the 
sale. Now he comes forward as a caveator 
to protest against the decree which he 
himself got, and to protest against the 
mode of sale which he has known all 
along would be carried out in a particular 
way. Further than that, he is not in a 
position to pay a single pie into Court, 
The present position is that the old crew, 
have been paid off, and the new crew are 
engaged and that the ship at present has 
got steam up and is ready, so I am told, 
to steam out of Bombay harbour. 

If [ was to accede to the present appli¬ 
cation to order the re-arrest of the ship, I 
have not at the present moment any idea 
who would be prepared to pay the neces¬ 
sary costs and charges of maintaining 
her. I am told that the ship’s expenses 
are about <£100 a day at any rate while 
the crew are on board, and even if she 
went into Dock, there would be still sub¬ 
stantial charges running against her. 

The present position is this that the 
plaintiffs in the suit other than Captain 
Yanovsky have all been paid off and they 
have no longer any interest in the present 
suit. The ship’s purchasers say they have 
bought the ship at a sale by order of the 
Court, and they are entitled to roly on 
that sale Then as regards the mort¬ 
gagees, they have been served with the 
notice of motion, and though they do not, 
strictly speaking, appear before me to-day, 
still their solicitor has informed me as 
amicus curice that he is without any in¬ 
structions, and his position is that with¬ 
out further instrucuons his clients have 
now no interest in the matter. The ship 
has been sold and he is not prepared^with- 
out any further instructions to) I put Jdown 
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any money or take any further proceed¬ 
ings. 

The practical result, therefore, is that 
this applicant not able to give any 
security. Tn an ordinary civil suit on the 
Original Side a foreign plaintiff would 
ordinarily be required to give security for 
costs. The present applicant is liable 
und'^r r. 2H to pay damages and costs if 
he delays the release of the ship without 
grood and sufficient reason. But in fact 
he is not able either to bring any money 
into Court or really to bring forward any¬ 
body who is prepared to do it. How can 
1, in that state of affairs, take the serious 
step of setting aside all that has been 
done and directing the ship to be delayed 
for, may be, another three or four weeks ? 

As regards the alleged irregularity, I 
think the most that can be fairly urged 
here is this : that the Sheriff has carried 
out too literally what he is directed to do 
under the rules. It would not be fair on 
me to pass adverse comments on his 
action, first of all. becuase I have not heard 
him, and, secondly, because he has been 
acting on the strict wording of the rules, 
and there is nothing in the decree that has 
been passed or in any other order the 
terms of which he has in any way violat¬ 
ed, so far as I am aware. 

I have already pointed out that under 
R. 36 he has to carry out the sale just 
like a sale of moveable property in an 
ordinary civil suit. There is no provision 
there for a reserve price: there is no provi¬ 
sion for a commission of appraisement, as 
will be found in English Admiralty Practice 
{see Kalsbury's Laws of England, Vol. I, 
p. 123, para. 268), nor has he thought it 
advisable to grant any delay in payment 
of the purchase-money. The conditions 
at the auction were that any purchaser 
had to pay down cash at once. But 
although from a business point of view 
the result may be regrettable, and although 
it may afford grounds for consideration 
by the Rule Authorities as to whether 
these rules should not be altered in this 
respect, I cannot say that there is any 
irregularity of such a character that I 
ought to set aside this sale. 

On the contrary, one knows that under 
our ordinary provisions (I am referring for 


a moment to the Code) where moveable 
property is sold by the Court by public 
auction, O. XXI, R. 77, says:— 

“ On payment of the purohaae-morey, the 
offioer or other person holding the aale shall 
grant a rect^ipt fof the same* and the sale shall 
become absolute.” 

Then R. 78 says: 

“ No irregularity in publishing or conducting 
the sale of moveable property ahall vitiate the 
sale : but any person suataining any injury by 
reason of auoh irregularity at the hands of any 
other person may institute a suit against him 
for compensation cr (if such other pefson is the 
pincbaser) for the recovery of the specific pro¬ 
perty and for con pensalion in default of such 
recovery.” 

It is also clear from the cases set out in 
Mulla s Civil Procedure Code, 7th Edition, 
at p. 181, that, speaking generally, the 
Court does not interfere with a sale under 
a decree of the Court. For instance, if a 
sale has been made under an original 
decree of the Court, it will still hold good 
and will not be set aside notwithstanding 
that the decree may subsequently be 
reversed on appeal, 

Mr. Wadia also cited to me out of the 
English and Colonial Digest a case, 
The Tremont (3) which stated that a 
decree of the Court affecting the sale of a 
ship was valid irrespective of an entry in 
the registry. 

It did occur to me whether I ought to 
set aside this sale under S. 151 of the 
Civil Procedure Code which enables the 
Court in the exercise of its inherent juris¬ 
diction to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court. 

I say this because I cannot overlook the 
fact that in the practice which I am more 
familiar with, viz.- sales of real est^e by 
the Court, the practice is for the Court 
to fix a reserve price and also to approve 
the conditions of sale. Further, the sale 
is not absolute until it has been confirmed 
by the Court. That is our practice in 
Bombay as also in the Chancery Division 

in England. 

But I have got to take the Bombay 
Admiralty Rules as*I find them, and R. 36, 
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which I have mentioned, is not a new 
and untried rule. It is in almost exactly 
similar terms to R. 39 of the old Rules 
of 1867. 

Under the above circumstances I am 
not prepared to exercise any jurisdiction 
I may have to set adde this sale on the 
ground of any irregularity, or on the 
ground of the sale being at an undervalue. 
Even if I was disposed to exercise this 
discretionary jurisdicciom 1 should only 
do it if I had some security, if not for the 
payment o( the purchase-money corres¬ 
ponding to what has been paid by the 
purchaser, at any rate for some substan¬ 
tial amount towards costs and the 
demurrage of the ship. But, as I have 
already pointed out, I am absolutely 
without any financial help from anybody 
whatever in this Court in that respect, 
should such an order be made. 

Then as regards the point about the 
caveat and that the Sheriff had no right 
to abandon possession of the ship without 
the caveat being discharged, I am of 
opinion that the caveator is not entitled 
to raise that point. He was in fact pre¬ 
sent before the Court: he was actually 
one ol the plaintiffs who obtained this 
decree: and I do not think it is open to 
him now to contend that this decree of 
the Court which purported at any rate to 
be a decree free from incumbrances was 
in effect subject to the claim which he 
has put forward. 

In the result, therefore, the motion will 
be dismissed with costs. 

Motion dismissed. 
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Pyarihibi Mard Munzi Maho¬ 
med Bahadur and another ...Defts.— 

Applicant. 



Hafanalli Mir Abdulalli 
Inamdar 


... Plflfs.— 

Opponent. 


n9\‘ No. 242 of 1922 dated 

1 th July 1922 against the decision of the 

Court m F. A. No. 146 of 1920. 


39 

tivil P. 0., 5. Decree for more than 

Bs. 10,000 Value of the property involved leas. 

The High Court reversed the decree of the tiinl 
Court and granted a declaration that the deed in 
question was void, and that the plaintiff way 
entitled to the possession of the property men- 
tioued in the deed. 

Held it is not necessary for the purpose of au 
applicaliou for leave to appeal to Hls Majesty to 
inqutie into the question as to whether the 

propertyiactuallyghanded :,over to deft.-applicant 

IS worth Rs. 10,000 or not, if, whatever the value 
of that property may be, it is clear that ihe 

whole of the property as to which the questton 
arose m the appeal and in respect of which the 
decree has been passed in High Court is worth 
more than Rb. 10,000. 

/. G. lieble —for the Applicant. 

Mirza {instructed by Mitya and Man- 
^aldas) —for the Opponent. 

Judgment :--It is clear that in this 

case the applicants, the original Defend- 
anis 1-B and 2 are entitled to a certificate 
under S. 110 of the Code of Civil Proce¬ 
dure. This Court reversed the decree of 
the trial Court and granted a declara¬ 
tion that the deed in question was void, 
and that the plaintiff was entitled to 
possession, of the property mentioned 
in the deed. The only requirement that 
is to bo satisfied by the Applicants is 
either that the subject-matter of the suit 
in the Court of first instance is over 
Ks. 10,000, in value and the amount of the 
subject-matter in dispute on appeal to His 
Majesty in Council is over Rs. 10,0b0, or 
that the decree or final order involves, 
directly or indirectly, some claim or ques¬ 
tion to or respecting property of like 
amount or value. It is clear in this case 
that the document in question which was 
passed for a consideration of Rs. 35,000 
relates to property worth Rs. 35,000; and 
whatever the value of property actually 
handed over to the Defendants may be, it 
is clear that the decree of this Court which 
IS sought to be appealed from involves 
qu^tions respecting property of the value 
of Rs. 10,000 or ujiAards. 

It is urged on behalf of the plaintiff! 
that in determining the question, we mustl 
have regard only to the value of that 
pr-perty of v/hich possession had been! 
transferred to the Defendant and it is saic 
that that is not worth Rs. 10,000. It 
is not necessary for the purpose of thiJ 
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application to inquire into the question 
is to whether that property is worth 
.^s. 10,000 or not! because whatever the 
/alue of that property may be, it is clear 
that the whole of the property as to which 
the question arose in the appeal and in 
respect of which the decree has been 
; passed in this Court is worth more than 
Rs. 10,000. We. therefore, make the rule 
absolute and direct a certificate to issue 
that the case satisfies the requirements 
of S. 110. Costs to be costs in the appeal. 
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that suit the Mamlatdar made an order on 
September 4, 1920, refusing to exercise 
the power vested in him under the 
Mamlatdars’ Courts Act. The Mamlat¬ 
dar held that the matter could be more 
suitably dealt with by a Civil Court. It 
was open to him to make that order under 
the proviso to S. 5. The plaintiff prefer¬ 
red an application to the Collector for the 
revision of that order, and the Collector 
made an order on October 6 (September 
in the original order seems to be a mistake 
for October), 1920 in these terms :—“I 
think the Mamlatdar should proceed with 
the case from the point at which he left 
off to give his decision, and return the 
case for necessary action.’* 


Rasul Musa Mafat ... Appellant. 

V. 

Asman Musa Dadi ... Respondent. 

Civil Extraordinary Application No. 
202 of 1921, dated 22nd September 1922 
from the Order of the Collector of Ranch 
Mahals. 

Bombay Mamlaidars' Courts Act (Bom. Act II 
of 1906) S, 5 —Possessory suit-^Procedure. 

A Buit wkioh was brought under the Act was 
di^misBed by the Mamlatdar on the ground that 
the matter could be more suitably dealt with by 
a Giyil Court. The Collector in revision di/ected 
the Mamlatdar “to proceed’* with the case from 
the point at which he left o0, bo give his docision 
and ** return the case for the necessary action.” 
When the case went back to the ^iamlatdar, ha 
recorded some evidence* and returned all the 
papers to the Collector far him to pass orders. 
Long departmental correspondence between the 
offices of Collector and Mamlatdar then ensued 
and the Collector heard the parties and declined 
to interfere with the order passed by the Mam¬ 
latdar. 

Heldt that the procedure followed was ir¬ 
regular, for when the Collector sent back the 
case to the Mamlatdar for his decision the only 
proper course for the Mamlatdar to follow was 
to try the suit under the Aot and to give a deci¬ 
sion. 


iM. H. Mehta —for the Appellant. 

E. J, Thakor —for the Respondent. 

Shah, Ag. C. J:—This is an application 
under our extraordinary jurisdiction to 
revise the order made by the Collector on 
June 2, 1921. It is necessary to state the 
facts brietiy which have led to the present 
application. A suit was filed in the Court 
of the Mamlatdar at Godhra under the 
Mamlatdars’ Courts Act II of 1906- In 


This order is not clear in its terms, but 
as I understand it, it means that he 
ordered the Mamlatdar to proceed with 
the suit, and that the case papers were to 
be returned to him (the Mamlatdar) for 
necessary action. The Mamlatdar re¬ 
corded some evidence, but the procedure 
that was adopted thereafter seems to me 
to have really no justification for it under 
the Mamlatdars’ Courts Act. The Mam¬ 
latdar resubmitted the depositions of the 
witnesses recorded by him, and he wrote 
back to the Collector as follows:—“ I 
have not recorded my decision as the orders 
of the Collector are not clear on the point. 
If the Collector decides to pass orders on 
the case himself, the pleaders may be 
given an opportunity to argue out 
evidence. Thereafter the matter seems 
to have been dealt with as a departmental 
matter between the Collector’s office and 
the Mamlatdar’s office I and with the 
details of this departmental inquiry we 
are in no way concerned. But after 
adopting that extraordinary procedure, on 
June 2, 1921, the following order was 
made by the Collector: “After hearing 
the parties and on perusal of the papers 
received from the Mamlatdar, Godhra, the 
Collector sees no reason to interfere with 
the orders passed by the Mamlatdar.” 
The orders passed by the Mamlatdar 
referred to there, so far as we are con¬ 
cerned, can only be the order passed by 
him in September 1920. 


The present application is made by the 
plaintiff for setting aside this order of the 
Collector and for proper directions. It is 
a matter of some difficulty to determine 
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under the circumstances as to what we 
should do now. It is quite clear to my 
mind that after the Collector made the 
order on October 6? 1920, sending back 
the case to the Mamlatdar for his decision 
the only proper course for the Mamlatdar 
to follow was to try the suit under the 
Mamlatdars’ Courts Act, and to give his 
decision. That has not been done until 


now i and we have got the order of the 
Collector saying that he sees no reason to 
interfere with the Mamlatdar’s order. 
That order in effect conflicts with the first 
order made by the Collector on October 6, 
1920, and whether the parties were heard 
before the order of June 2, 1921, was 
made as stated in the order, or whether 
they were not heard as alleged in the 
petition, it makes no difference to my 
mind in the result. The Collector had 

( power to revise the order of the Mamlatdar 
under S- 23 of the Act. He had made his 
order on October 6, 1920. The only 
thing that could have been done there¬ 
after according to law, and should have 
been done, is that the Mamlatdar should 
have tried the case and given his judg- 
nient. That not having been done, we 
think that we must now direct the 
Mamlatdar to do that which after the first 
order of the Collector he was bound to do. 
All that has been done after that depart- 
rnentally between the Mamlatdar and the 
Collector must be simply ignored. It is 


not m accordance with any procedui 

provided under the Mamlatdars* Coun 

Act, and in my opinion the disposal c 

this simple matter should not have bee 

delayed in this manner either in the Mart 

latdars office or before the Collecto 

^t IS unfortunate that at this distanc 

of time in a suit under the Mamlatdar 

L>ourts Act, we have to direct that the su 

of 1920 should be tried. But that is th 

proper thing under the circumstances t 

do in order to bring the present proceec 

Jngs to a termination in accordance wit 
law. 


Wo, therefore, make the Rule absolute 
and direct the Mamlatdar to proceed with 
le suit and to decide it in accordance 
with the provisions of the Mamlatdars* 
Courts Act. Having regard to what has 
happened, we think that the suit should 
6 tried ae novo, unless the parties agree 
J accept any evidence already recorded 
)efore him as evidence in the suit. We 
mmk that each party should bear its owo 


costs of this application. Other costs to 
be costs in the suit. 

Crump, J.: In this case the original 
order made by the Mamlatdar on Septem¬ 
ber 4> 1920, was a legal order under the 
proviso to S. 5 of tlie Mamlatdars’ Courts 
Act II of 1906, and the Collector in exer* 
cise of the powers conferred upon him 
under S. 23, Cl. (2) was entitled to call 
for the papers, and if he found the order 
to be illegal or improper, he could make 

such order as ho thought fit not inconsis¬ 
tent with the Act. 

Ibe whole difficulty in this case appa¬ 
rently arose from the manner in which 
the Collector s order under that section 
dated September 6, 1920, is expressed. 
He clearly came to the conclusion that 
the Mamlatdar’s order was not a proper 
order, and he, therefore, directed the 
Mamla'.dar to proceed with the case and 
to pass a decision. But unfortunately 
the last sentence of his order was express¬ 
ed in such a manner that the moaning is 
far from clear, and I must say, speaking 
for myself, that I do not exactly under¬ 
stand what was intended. I am, there¬ 
fore, not surprised that the Mamlatdar 
resubmitted the papers after taking 
certain evidence with a view to getting 
further directions. At that point, all that 
the Collector had to do was to tell the 
Mamlatdar what he meant and the only 
legal order that he could make was that 
the Mamlatdar should pass a fresh deci¬ 
sion in the case, and that I take it is wliat 

he intended when he made his order of 
September 6. 


- lue case wandered by 

most extraordinary paths for which I find 
no warrant in the Act or any general rule 
of a judicial procedure A kind of miscel¬ 
laneous correspondence ensued which onlv 

served to delay this comparatively simple 
matter, and finally, on June 2, 1921, the 
Collector passed a further order, stating 
that he saw no reason to interfere with 
he order passed by the Mamlatdar. But 

does not contemplate, for when the ordeJ 

t^ Collector he was pro tanto functZ 

except a fresh decision to be DassS h i 

the MamlaMar after recording the avt 

dence offered by the parties. ^ 
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I must) therefore, agree that we must 
restore the case to the position which it 
ought legally to have occupied after the 
Collector*s first order was made. L there¬ 
fore) concur in the order proposed. 
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MaCLEOD, C. J. and COYAJEE) J. 


Nagabhatta Timmanhhatta.., 

Boppanhalli. Appellant. 


V. 

Na^appa Siibbaya Havik ... Respondent. 

S. A. No. 538 of 1921 dated 31st 
January 1922 from the decision of D. J.) 
Kanara in App. No. llfi of 1919. 

(a) Execution-sale — Setting^ a side—Property 
outside the suit included by mistake in decree— 
Sale of such property—Suit to recover value of 
such property—Dekhhan Agriculturists' Relief 

Act (XVII of 1379) S. 15.B. 

The plaintiff owning eight properties, mort¬ 
gaged seven of them to the predecesaors-in-title 
of defendant No- i in 1893 and all the eight pro 
parties in IbSI to deft. No. 2. In a gnit ,to redeem 
the mortgage of 189T the plaintiff was ordered to 
pay to the mortgagee of 1893 nig mortgage-money 
by instalments and if ho would fail to pay, the 
mortgagee of 1893 was at liberty to bring the 
mortgaged property to sale. The plaintiff having 
failed to pay, the eighth property was sold at a 
Court-sale along with the uiorbgnged property t3 
defendant No. 2 in 1916. The plaintiff having 
Bued in 1918 to recover possession of the property 
from defendant No. 2. 

Held, (1) that the suit being one to recover 
from defendant No. 2 what he had purchased 
at the Coutfe-salo, ihe suit could not lie until the 
Court-sale was set aside unless it could be 
considered as a nullity ; (2) that the plaintiff 
having been aware that the Court bad sold the 
property which was not contained in the mort¬ 
gage, had thirty days from the date of the sale 
to apply to have the sale set aside; (3) that, 
though Alt. 96 oi the Limitation Aot might 
apply to the suit as originally framed, it could 
not apply to the suit as it ought to have been 
framed in view of the fact that the Court-sale 
had to be set aside and could not be considered 
as a nullity ; (4) that the suit was barred under 
Art. 12 of the Limitation Aot. 

(P. 63, Cols. 1 & 2.) 

(b) Limitation Act, Arts. 12 and 96—irrong 
property sold at a Court-sale—Mistake of plain- 

ufj. 

Where plaintiff allows by mistake one of his 
properties to be sold at a Court-auction along 
with other properties of his, a suit to recover 
guoh property from the purchaser does not lie. 
The artiold applicable is 12 and not 96. 

(P. 63, Col. 


R, A. Jahagirdar —for the Appellant. 

Nilkant Atmaram —-for the Respondent 

No. 1. 

G. P. Murdeshwar —for the Respond¬ 
ent No. 2. 

MacleoD) C. j. :—The plaintiff sued to 
recover from the second defendant the 
price of the materials of the house men¬ 
tioned in the plaint, and also to recover 
possession of the house site and etc,, 
appertaining thereto) the said properties 
having been purchased by defendant No, 2 
at a Court-sale held at the instance of 
defendant No. 1 in Darkhast No. 295 of 
1914. The suit was decreed in the trial 
Court) but was dismissed in'appeal. The 
facts, as set out by the learned District 
Judge) show that one Ramayya) the hus¬ 
band of the plaintiff, owned eight proper¬ 
ties. He mortgaged seven of them to one 
Venkata Bhatta, and four years later ha 
mortgaged all the eight properties to one 
Tammanna Bhatta. In 1910, the plaint¬ 
iff filed a suit to redeem this latter mort¬ 
gage, and in her plaint she recited the fact 
of the former mortgage, but by mistake 
in describing the property mortgaged to 
Venkata Bhatta, she included the eighth 
property, which was only subject to the 
second mortgage. In the redemption suit 
a decree was passed that the plaintiff 
should pay to Rudrappa, the transferee 
from Venkata Bhatta, who had been 
made a party, the amount due under the 
first mortgage and costs by annual instal¬ 
ments, with liberty to bring the mortgaged 
property to sale in default. In the decree 
was included the eighth property, which as 
a matter of fact was not mortgaged ori¬ 
ginally to Venkata Bhatta. As the plaint¬ 
iff did not pay her instalments, the first 
defendant (her husband Rudrappa having 
died^ took out e.xecution and brought all 
the properties to sale. At the Court-sale 
the second defendant was the purchaser. 

This is not a suit to set aside that sale, 
but a suit to recover from the purchaser 
what he had purchased at the Court-sale, 
and it is difficult to see how such a suit 
could lie until the Court-sale is set aside, 
unless it could be considered as a nullity. 
Now it was entirely the fault of the plaintiff 
that she allowed the decree to be passed, 
because she must have been aware that the 
eighth property was entered in the decree 
for redemption which she obtained with 
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regard to the first mortgage, and she has 

allowed the Court to sell the eighth pro¬ 
perty in execution of that decree. So 
that on the question of mistake, it is per¬ 
fectly clear that the plaintiff was alone 
responsible for the eighth property having 
been sold. It is difficult then to see how 
she could say that the sale was a nullity. 
If necessary it would have to be lield that 
the plaintiff was not even entitled to take 
such a plea. 

What is the proper view in such a case, 
when objections are raised to a Courr-sale, 
was clearly laid down in Malkarjun v. 
Narhari (1). In that case the Court 
issued a notice to the wrong party, and 

not to the party against whom execution 
was applied for. It was then argued that 
the Court had no jurisdiction to sell the 
property, but the Privy Council at page 
347 held that— 


was not contained in \ enkata Bhatta’s 
mortgage, had thirty days from the date 
of the sale to apply to have the sale set 
aside. 

There'is no question of fraud in this 
case, and therefore. Art. 95 of the 
Indian Limitation Act cannot possibly 
apply. It has been argued that the case 
comes under Art. 96 on the ground that 
the plaintiff is seeking for relief on the 
ground of mistake. But although that 
Article might apply to the plaintiff's suit 
as originally framed it cannot apply to 
this suit as it ought to have been framed 
seeing that the Court-sale has to be set 
aside, and cannot be considered as a 
nullity. Therefore the case is governed 
by Art. 12 of the First Schedule of the 
Indian Limitation Act. 'L'he appeal, there¬ 
fore, must be dismissed with costs. 


Although the Court made a mistake, a Cou 
has jurisdiction to decide wrong aa well as righ 
It It decidea wroog. the wronged party cm on 
take the oourao prescribed by law for settir 
matters right ; and il that course is not takt 
decision, however wrong, cannot be diaturbe 

rho real complaint here is that the executk 

Uartwnstrued the Code erroneously. Actir 
m Its duty to make the estate of Nagappa avai 
ftbleforpiyraent of his debt, it served wil 
ottoe a person who did not legally represent tl 
estate, and on objection decided that he d 
ep nSfiDt It. But to treat such an error as d 
Rtroying the juriadiction of the Court iscalcula^f 

0 introduce great confusion into the admii.i 
ration oi the law. Their Lordships agree wit 
ho view of the learned Chief Justice that a pu 

1 ^! 1 if he is t 

khn *p to inquire into the accuracy < 

thfl Court s conduct of its own business ro pu: 

aer at a Oourt-oale would be safe Stran ;oi 

hftB 1 ^*^' 3u«tlfiad in believing that the Cqu 

CurliT’ directions of tl 

’do It ought to do. ' 

^lien at p. 352 their Lordships say : 

imitation Act protects 6ona fide pui 
chaso,, at judicial sales by providing a 

^ relief th'i 

Had ‘ ' e set asiJi 

qnoatittl oo ^ Q'reoHy some other relief const 

thn nrrtfa ^’^nulment of the nale is sough: 

6 protoctioD 18 exceedingly small.” 

bOng pet 

t^a ^tlT^r being awar 

tiw _tt^oun s old the property w hici 

L R 927-Pn W “xT 837^1. A. 216=2 ^ 

(5. M- J- 368= 


Appeal dismissed. 
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Shah, Ag. C. J. and Crump, J. 


Bhau Daji Khti'Je ... (Plflf.) Appellant. 

v. 

Patlu Malu Sable ... (Deft.) Respondent. 

S. A. No. 673 of 1921 dated 25Lh August 
1922, from the decision of Asst. J. of 
Satara. in Appeal No. 184 of 1920. 

* Civil P. C., 0. 2, li. II~~Omission of claim— 
Suit for redemption. 

Plaintiff sued to recover posseesion of one 
Survey Number, which along with two other 
Survey Numbers was mortgaged in 1869, to the 
defendants’ancestor. In 1911 the present pla n- 
tiff ae a puroha‘-er of tho equity of redemption 
sued to redeem the mortgage of 18d9. Re men¬ 
tioned only two Survey Numbers in that suit 
omitting the Survey Nun her now in suit. In 
that suit a compromise decree was passed as a 
result of which ou payment of a sum of Rs. 75, 
he was to recover posFession of the two Survey 
Numbers mentioned in tlmt suit. He recovered 

posse sion of the«e two lands after paving the 
amount. ' 

Ho has now filed the present suit to recover 
possession of the remaining land alleging that 
the defendants were in wrongful possession of 
the Survey Number. 

Hefd, that in view of the provisions of O. II, 
K. 2, he cannot bo allowed to sue to recover 
possession of the land, in respect of which he 
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must be deemed to have relinquished hie claim 
by omitting to sue in respect of it, it not being 
9®8669ted that the plaintiff was not aware 
of this land forming part of the mortgaged 
lands, nor it being suggested that the omission 
was due to any inadvertence or mistake on his 
part. 

(P. 64, Col. 2.) 

P. B, Shingne —for the Appellant. 

T. N. Walavalkar —for the Respondent. 

Shah, Ag. C. J. :—In this case the 
plaintiff sues to recover possession of one 
Survey Number, which along with two 
other Survey Numbers was mortgaged in 
1869 to the defendants ancestor. In 1911 
the present plaintiff as a purchaser of the 
equity of redemption sued to redeem the 
mortgage of 1869. He mentioned only 
two Survey Numbers in that suit omit¬ 
ting the Survey Number now in suit. In 
that suit a compromise decree was passed 
as a result of which on payment of a sum 
of Rs. 75, he was to recover possession of 
the two Survey Numbers mentioned in 
that suit. He recovered possession of 
these two lands after paying the amount. 

He has now filed the present suit on 
July 10, 1919, to recover possession of 
the remaining land alleging that the 
defendants were in wrongful possession of 
that Survey Number. Several issues were 
raised in the trial Court, but on the facts 
as stated above the trial Court dismissed 
the suit, holding that the land in suit had 
not been redeemed, and that the defend¬ 
ant’s possession, therefore, was not 

wrongful. 

; 

^ The learned Assistant Judge in appea’ 
confirmed the decree of the trial Court on 
the ground that the land now in the suit 
not having been included in the previous 
suit the plaintiff’s claim could not be 
allowed. 


V. PATLU MALu SAPLE 1923 Bombay 

In the appeal before us, it is urged by 
Mr. Shingne that after the mortgage 

amount fixed under the consent decree 
was paid by his client, the possession of 

this property by the defendants became 
wrongful, as the mortgage was satisfied. 
He is, therefore, entitled, to recover pos- 
session of the property. It seems to us 
that the contention is unsound. In the 
first place, it is difficult to say that when 
the sum fixed under the decree was paid, 
the whole mortgage was satisfied. It is 
quite possible that the parties might have 
fixed the amount at a lower figure in view 
of the fact that the plaintiff had omitted 
to sue in respect of the land now in suit. 
It is difficult to hold that the possession of 
thic Survey Number which was rightful 
under the mortgage became wrongful 
when the decretal amount was paid. 

Apart from that, however, it seems to 
us that it was incumbent upon the plaint¬ 
iff to sue in resnect of all the lands 
comprised in the mortgage, ?f he wanted 
to recover possescion of all the lands 
His omission to include the land in suit in 
the redemption suit seems to be fatal to 
his present claim for the possession of 
that land. Tn view of the provisions of 
O, TT, R. 7, he cannot be allowed toj 
sue to recover possession of the land, in re-j 
spert of which he must be deemed to have! 
relinquished his claim by omitting to sue! 
in respect of it. Tt is not suggested beforej 
us that the plaintiff was not aware of thisl 
land forming part of the mortgaged lands.! 
nor is it suggested that the omission 
due to any inadvertence or mistake on 
his part. He may have a remedy by ap¬ 
plying to the Court which passed that de¬ 
cree to include that Survey Number in the 
decree. Whether that remedy is open to 
him under the circumstances of this case or 
not is a matter upon which we express no 
opinion. It is clear that his present claim 
for possession" cannot be ^allowed accord¬ 
ing to law. We, therefore, dismiss the 
appeal with costs. 

I 

Appeal dismissed. 
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Emperor v. 

Haji Sher Mohomed and others- 

Fifth Criminal Sessions of 1921 ; 
Case No. 4 of 19.1. 

Evidence Act S. 25—Scope. 

A statement of a selx exculpatory kind, 
which, if true is in favour of the accused, is 
admissible, in spite of the fact that, if it is 
shown to be false, it raises an inference of 
guilt; and a distinction must be made between 
such statements and statements, which, al¬ 
though intended to be r.iado in sclf-exculpaiion 
and not as a confession, nevertholess contain 
ail admission of incriminating circuii'- 
stances, on which the prosecution relics, 

It is for the Court to decide, according to tiio 
particular circumstances of each rase, whethi^r 
a statement of an a cused amounts to a confes¬ 
sion or not. 

Faivcetf^ /.—During police inquiries 
into the present case the accused No. 
16, Mahomed Ubhayya- was ciuestion- 
ed by an Inspector of Police, Mr. 
Jiatham, regarding a bundle of ammu’- 
nition which he produced- He is said 
thereupon to have made a statement 
that it had been given to him by Ma¬ 
homed Jdffer and Mahomed Karim and 
it is sought to put in evidence this 
statement to the Police Inspector. '^J'he 
question is whether it is not excluded 
as being a confession made to a Police 
Officer under section 25 of the Eri 
dence Act. Mahomed Jaffer is accused 
No 11, and Mahomed Karim was ac¬ 
cused No. 10, but has since been made 


approver- Mahomed KariiTi has 
given evidence that this particular 
ammunition belonged to the gang of 
dacoifcs, of which he and accused Nos. 
11 and 16, with others, were members. 

Mr. Velinkar for the Public Prose¬ 
cutor argues that this statement does 
amount to an admission of an in¬ 
criminating circumstance so as to 
constitute a confession within the 
iiieaning of section 25, and he relies 


upon the case of Emperor y. Mahoined 
l^raktm (li, where a statement made 
by an accused to a Police Officer that 
O' box, which he was found carrying 
away at night, belonged to him, was 
Held to be admissible, inasmuch as it 
did not arnount directly or indirectly 
to an admission of a criminating cir¬ 
cumstance There is of course no doubt 
l^nat a statement of a self-exculpatory 
Kind, which, if true, is in favour of the 
accused, is admissible, in spite of the 
tact tmi t. if it is shown to be fal sp. it 
(1) 11901) 5 Pom. L. H. •nz, 

l‘J:> i;- ■ V) 


raises an inference of guilt ; and a 
distincti^^n must be made between 
such statements and statements which, 
although intended to be made in self-s 
exculpation and not as a confession, 
nevertheless contain an admission of 
an incriminating circumstance, on 
which the prosecution relies. Instances 
of the latter class of statements are to 
be found in Imperatrix v. Fandkarmath 
f2) and Queen-Empress v. Jaieckcrarn t:)) 
The leading cases on tho subject are 
collected in the judgment of ('arndnff 
J. in Barin ira Knwar Ohose v. Emperor 

(4) and I agree with his conclusion that 
it is for the Court to decide, according 
to the particular circumstances of' 
each case, whether a statement of an 
accused amounts to a confession or 
not. In this particular case the state¬ 
ment of accused No. 16 that Mahomed 
daffer and Mahomed Karim had given 
him the ammunition is clearly of an 
incriminating kind, inasmuch as both 
Mahomed Jaffer and Mahomed Karim 
are alleged by the i)rosecution to have 
Ijeen members of the same gang of da- 
coits as the one to which the accused 
N(j. 16 is charged with having belong¬ 
ed. Tlie mere fact that the accused in 
making this statement may have in¬ 
tended it to he self-exculpatory is in¬ 
sufficient- The real test is what is its 
effect: and having regard to the cir¬ 
cumstances [ have mentioned, there 
can, I think be no doubt that it is a 
statement whicli can properly and 
would presumably be relied upon by 
the prosecution as a true statement 
and an admission that he was associa¬ 
ted with members of the alleged gang 
of dacoits. 

The case is in some respects similarto 
that of Queen-Empress v. Javecharam (3) 

where a statement of one accused that 
he had received certain property, 
which was alleged to have been sto¬ 
len, from his co-accused was held to 
be inadmissible as being an admission 
of a criminating circumstance, on 
which the prosecution evidently relied. 

^ ollowing this and similar rulings I 
hold that the statement in question is 
madmissible under section 25 of the 
Evidence Act. 
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Shah, Ag. C. j. and Crump, J. 

Jioraj Laloobhai patet —Plaintiff 

V- 

B^afjvandds G'nrti/ianJaA'—Defendant. 

0. C. J. App No. 32 of L922 D. 11th 
August 1922. 

Civil P. C. 0- 21 R. 50 (2) (4)-Cons- 
truction of — Liability of deceased 
partner's O'^tate. 

Sub-rule 4 is inleiicied to mdke clear the 
implication of sub rule (]). It dees r;ot in 
any sense affect a partn^T who has not been 
served with a summons to appear and au'^wer 
so iar as his other property is concerned, 
'ph^ wording of the sub-rule (2) w.dc 
enough to cover the case of a dec-rased part¬ 
ner^ and leave can be given under sub-nil^ 
(2) as against the legal representatives of 
d deceased partner, [p. (>7 1,2) 

Desai — for the Appellant- 

CoUman — for, the Respondent- 

Shah Ag. G, J .—This appeal arises 
out of execution proceedings. An e.r- 
parte decree was passed on February 
24, 1921, against the firm of Raghu- 
nathdas Mulji. The only partner of the 
firm that was served was VachharaJ. 
A summons was taken out by the 
assignees of the original decree-holder 
Keshavji Hamji against the exe¬ 
cutors of Raghunathdas Premji for 
leave to execute the decree 
against his estate on the ground 
that the deceased Raghunathdas 
Premji was a partner in tlie firm of 
Raghunathdas Mulji. Raghunathdas 
died on April 23, 1919, leaving a will 
dated February 7, 1919. The present 
appellant obtained i>robalfi on October 
24, 1921. It appears rhat no notice of 
the suit was given to partners other 
' than Vachharaj. 

It was contended before the learned 
Judge who* heard the summons that 
the original decree-holder Keshavji had 
knowledge of the death of Raghunath¬ 
das Premji, at the date of the suit, 
the suit having been filed in August 
. 1919, and further that even if he had 
no such knowledge, under the pro¬ 
visions of rule 50 of Order XXI the 
transferees of the original decree- 
holder could not execute the decree 
against that part of the estate of 
Raghunathdas Premji which did not 
form part of the partnership assets. 
The executor did not dispute that 
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Raghunathdas Premji was one of the 
partners. The learned Judge found 
that the original decree-holder had no 
knowledge of the death of Raghu¬ 
nathdas Premji prior to the filing of 
the suit. He further held against 
the present appehant on the construc¬ 
tion of rule 50 and accordingly gran¬ 
ted leave for the execution of the 
decree against the estale of Raghu¬ 
nathdas Premji. 

The first point argued in support of 
the appeal relates to the ([uostion of 
I act as [o whether Keshavji had 
knowledge of the death of Ragliunath- 
flasPremji before the filing of the 
suit. Tliis question of fact is impor¬ 
tant in view of the provisions of 
Order AO nilo as under the pro¬ 
viso to that rule it is clear that if 
the original jilaintiff' liad knowledge 
of the dissolution ot the partnership 
before the institution of the suit, the 
summons should have been served 
upon each of t!io partners. We have 
to decide this (luestion on 
atfidavits. The material affidavits 
have been read to us. On the one 
hand we liave the affidavits of Shamji 
Gillabhai and Jagjivandas Oodhavji 
of March 9, 1922. On the other hand 
we have the affidavit of Keshavji, the 
original plaintiff, dated March 11 
|922. ft appears that Raghunathdas 
Premji died at Sihor. a place in the 
Bhavnagar State in Kathiawar. It is 
([uite possible, however, that as 
Raghunathdas Premji iiad his busine.ss 
in tiic market where the parties were 
carrying on business, the fact of his 
death would be known. But the case 
put forward by Keshavji is that he did 
not know, at the date of the suit that 
Kaghunathdas Premji was a partner 
in the firm of Raghunathdas Mulji. 
That is a question upon which there 
is a conflict of statements in the 
affidavits, and in that state 
of the evidence, it is quite impos¬ 
sible to say that the view 
taken by the lower Court is 
wrong. It seems to me inconceivable 
that if Keshavji knew that Raghunath¬ 
das Premji, who apparently was a 
well-to-do merchant, was a partner 
and that he was dead, he would not 
take care to serve the summons ok 
his legal representative. The present 
appeal must, therefore, be decided on 
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the footing that the original plaintiff 
had no knowledge of the dissolution 
of the partnership, which was essential 
to invite the application of the proviso 
to rule 3 of Order XXX. 

Two questions have been raised 
relating to the construction of rule 
50 of Order 21. First it is urged 
that sub-rule (4) of Rule 50 ought 
to be so read as to give practical 
immunity to any partner unless he 
has been served with a summons to 
appear and answer. Sub-rule (4) is 
really intended to make clear the 
implication of sub-rule (I). It does 
jnotinany sense affect the provisions 
jof sub-rule (2) of that rule. The 
jmeaning of sub-rule (4) is that a 
decree against a firm as such will not 
affect a partner who has not been 
served with a summons to appear and 
answer so far as his other property is 
concerned. If the contention of the 
appellant were accepted, it would 
have the effect of abrogating the 
provisions of sub-rule (2). I see no 
Justification whatever for such a con¬ 
struction. This point, however, was 
not seriously pressed after this aspect 
of the question was realised by tlie 
learned counsel for the appellant in 
the course of the argument. 

But it has been argued by Mr. Desai 
that sub-rule (2) applies only to the 
case of a living partner, and that the 
provisions of that sub-rule could have 
iio application when the partner is 
dead. I am, however, unable to accept 
this contention. It really means that 
fn a case where the decree is passed 
^Rainst a firm, the estate of a deceased 
partner otner than the partnership 
assets would practically remain ontire- 
) exempt from the liability to satisfy 
he decretal debt unless, of course, the 
partner has been served with a 
jummons of the suit. That is a posi- 
^on which does not appear to me to 
e Just nor does it appear to have been 
tjontemplated by sub-rule (2). I am 
^ ow to accept the construction 
ggested on behalf of the appellant 
nich involves such a result Further 

cnK wording of 

-rule (') that construction is proper, 
inat siib-rule provides that where the 

entitled to 
f decree to be executed 
^bainsst any person other than such a 


person as is referred to in sub-rule (1), 

as being a partner 
in the firm, he may apply to the Court 
which passed the decree for leave to 
execute it. It seems to me that the 
wording of the rule is wide enough 
to cover the case of a deceased part¬ 
ner, and leave could br given as 
against the legal representatives of a 
deceased partner. The result therefore 

is that tlie appeal is dismissed with 
costs. 

Crump J,— T concur. 

^]>pc(il d’h'imissf.d. 
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Macleod, C. J. and Shah, J. 

^^likanth Devrao i^ddkarni and others _ 

Plaintiffs-Appellants. 


i.amkriHhna Vithal Defendant- 

Respondent. 

s. A. No. 269 of 1920, D. 7th June 
1921, from a decision of the D. J., 
Kanara, in appeal No, 146 of 1918. 

Civil P. 6 '. O'J-k^jcope 

Section 9C, restricts the powers of an indivi¬ 
dual to bring a suit of a particplnr nature with¬ 
out ol.serving certain formalities, and there- 

tore, when a point is taken that a particular 

suit IS ot a nature coming within the provisions 
of that section, before tho Court can bar the 
suit tor want of necessary sanction, the 
Court must be satisfied that the suit comes 
within the actual corners of the sectioj That 
section provides very distinctly that only in 
two cases does the section apply; either, there, 
must bo an nllcgod breach of any express or 
constructive trust created for public purposes 
Ota charitable or religious nature; or the 
direction ot the Court must be deemed noces- 
sar> lor the administration of any such trust 
Un gss a suit falls clearly within the scope of 
b. 9^ the mere tact that it resembles in certain 
respects a suit which may properly be brought 
under 9"^. can afford no good ground for hold¬ 
ing tliat S. 92 shduld apply, |p 68 C 1 ‘>1 

(J F M>irdeshwar~{or the Respon- 

(lent Xo* 2. 


Macleod, C. J. -The plaintiffs sued 
for an injunction against defendants 
Wo3. 1—4 restraining them from inter¬ 
fering with the plaintiffs in the 
management of the affairs of the 
leiiiple of ShriShaiita Dnrga of Ankola 

and for a declaration that defendants r 

Nos. 1—4 were not the properly ap- . 
pointed trustees of the sain temple. ■' 
Ihe farst issue was whether the Court i 
had jurisdiction to try the suit or 
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ther it should lie in the District Court. 
The learned Judge said: ‘It is argued 
by Mr. Joshi that the suit is barred by 
section 92 of the Civil Procedure Code 
and also by section 14 of the Religious 
Endowments Act XX of 1863.” It is 
not now suggested that the latter sec¬ 
tion applies. The learned Judge pro¬ 
ceeds; “The relief claimed in this suit 
is that the appointment of defendants 
Nos. 1—4 as plaintiffs’ co-trustees is 
invalid. Such a suit does not fall 
under section 92 of the CivilProc-idure 
Code. That section applies where 
breach of trust is alleged or where the 
direction of the Court is deemed neces¬ 
sary for the administration of a 
charitable or religious trust of a public 
nature.” He, therefore, proceeded to 
hear the suit and decided tliat the ap¬ 


pointment of defendants No*=. 1*4 was 
not valid, and that ihey were not 
entitled, therefore, to take part in 
managing the affairs of the temple in 
question. 

In first appeal the same question 
was argued, whether the suit was 
l)arrcd by section 92 as the plaintifis 
Irad not sought or obtained permission 
to bring the «int. The learned Judge 
disagreea with the opinion of the 
Judge in the Court below, thinking 
that the allegations made in the plaint 
wore allegations of a breach of trust 
and that there was no question that 
the suit was a suit for the removal of 
trustees. The learned Judge said: ”It 
is no doubt true that in form the suit is 
not a suit for the removal of a trustee- 
It is a suit for a declaration that 
defendants Nos- 1—4 have not been 
duly appointed as trustees. But this 
is a distinction without a difference. 
Section 92 is a section which ought 
I think, to be liberally construed in 
favour of the subject.” It seems to me 
that in bringing this suit by way of 
analogy within tlie provisions of sec- 
lion 92 he was construing the section 
libcially against the subject. However 
fhatmaybe, lam distinctly of opi¬ 
nion thatthe-suit as framed does not lie 
iwithin the provisions of section 92 of 
lie Civil Procedure Code. That section 
restricts the powers of an individual 
to bring a suit of a particular nature 
ithout observing certain formalities, 
nd, therefore, when a point is taken 
hat a particular suit is of a nature 


coming within the provisions of that 
section, before the Court can bar the 
suit for want of necessary sanction, 
the Court must be satisfied that the 
suit comes within the actual four 
corners of the R(.ction. That section 
provides very distinctly that only in 
two cases does the section apply: 
either there must be an alleged breach 
of any express or constructive trust 
created for public purposes of a chari 
table or religious nature: or the direc 
lion of the Court must be deemed 
necessary for the administration ofi 
any such trust. In either of these two 
cases when a suit is brought 
sanction must be obtained, and the 
section goes on to specify what reliefs 
may be obtained from the Court in 
suits filed under the section. 

Now it seems to me that it is not 
necessary to direct one’s attention 
wholly to the reliefs which, the section 
says may be granted in particular 
suits, governed by the section, in order 
to decide whether or not the suit comes 
within the section. We have to look, 
in the first instance, to the principal 
portion of the section which lays 
down in what cases sanction is neces¬ 
sary. I agree with the opinion ex¬ 
pressed by the learned Subordinate 
.Judge that the plaintiffs here do' not 
sue on account of any breach of trust 
as is contemplated by the provisions 
of that section, nor do they apply for 
any direction of the Court for the 
administration of the trust. Once that 
is conceded, then it appears that the 
Court had jurisdiction and no sanction 
was required. But, as far as I can see, 
we are asked to extend the provisions 
of the section to suits which do not 
come within the strict words of the 
section, but are suits of a cognate 
nature, because the relief asked in this 
suit may by the twisting of language 
1)0 considered to be a relief something 
in the nature of one of the reliefs 
mentioned in section 92 which the 
Court can grant in suits brought under 
that section. 

I quite admit that some loundation 
for this argument is provided by the 
decision in Subramania P'illai v. Krish- 
nasuami Somayajiar (1). Ther^ the 

" (1) (1^142 668;-26 M. L. T. 

143-(1919) M. W. N. 522-53 

1. C- 605. 
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suit was one of a vei*y similar nature 
to this suit. Two out of three trustees 
of a temple instituted a suit in a Sub- 
ordinte Judge’s Court, for a declara¬ 
tion that the appointment by the 
Devasthanam Committee of one of the 
defendants as a trustee in the place of 
a deceased trustee was inv’alid, and for 
an injunction to restrain him from 
interfering with the atfairs and the 
property of the temple. Mr.Justice Ab- 
dur Rahim was of opinion that it was 
a case which might properly he des¬ 
cribed as one in which the direction 
of the Court was necessary for the 
administration of a public trust with¬ 
in the meaning of section 02. It seems 
to have been argued that the suit was 
one for the removal of a trustee. The 
learned Judge felt doul)tfu] whether 
the prayer in the plaint caine wiliiin 
the words '*reijioviiig any iru-^tee.' 
But ho was of opinion that tlio subject 
of the suit was to have it declared that 
the eighth trustee was not a trustee 
[properly appointed and also to prevent 
him troin acting in the capacity (jf a 
trustee Therefore, that was a relief 
cognate to removal <if a trustee. Mr. 
Justice Spenerr said; ‘Mn effect, lliis 

is a suit for the removal of a trustee 
from the office. No doulU the relief 
asked for in the plaint is f(;r a decla¬ 
ration that the appointment of eighth 
defendant w^'as invalid and for a per 
manent injunction restraining him 
from interfering with the affairs of the 
temple. But it cannot be denied that 
the eighth defendant ha.s lieen appoint¬ 
ed a trustee by a statutfiry body com¬ 
petent to make the appointment and, 
therefore, he is a trustee,until he is 
removed from his olfice by a compe- 

‘•^pu ” He further says ; 

Ihe language of section 92, sub-sec¬ 
tion (2)t Civil [Procedure Code, is very 
clear. It declares that no suit claim¬ 
ing any of the reliefs specified in sub- 
t^eclion (1) shall be instituted in res- 
pect of any such trust as is referred 
to m the section except in conformity 
with the provisions of sub-section (1). 

ne of the reliefs is that of removing 
a trustee.” 

^ section must be read as 

. fu ‘^ust appear from the 
plaint that the suit is based either 

on a breach of trust alleged or on the 

necessity of the direction of the Court, 


being given with regard to the adminis¬ 
tration of the trust before the provi¬ 
sions of the section can apply. With 
all due respect, tlierefore, to the learn¬ 
ed Judges in the case to which 1 have 
jlL^st r^erred, I do not think that this 
stilt coilies directly whthin the provi¬ 
sions of section 92 and I do not think 
that merely because the suit concern¬ 
ed the question of the validity of the 
appointment of defendants Nos. 1 — 4 
as trustees of the temple and because 
it might on that account be considered 
that the suit is somewhat akin to suits 
which come within the provisions of 
section 92. that, therefore, we are en¬ 
titled to hold that the suit, in the lan¬ 
guage of the English lawyers, is a suit 
that comes within the e.piity of the 
Statute, and, therefore, sanction would 
he n(;ce>sary before the suit could be 
instituted. [ think, therefore, that 
the decree of the lower appellate 
Court must be set aside and the ap¬ 
peal must he remanded to that Court 
to bo dealt with on its merits. Costs, 
costs in the appeal. 

SHAH, J. —I agree that the present 
suit falls outside the scope of section 
92 of tlie Chvil I^rocedure Code. Inform 
and substance the suit is for a dec¬ 
laration that the defendants Nos. 1—4 
are not properly appointed trustees of 
the temple in (luestion, and for an 

injunction appropriate to that decla¬ 
ration. iherc is no allegation of any 
breach of trust in the case, nor is there 
any direction sought for the adminis¬ 
tration of the trust in question. 1 do 
not think that the mere fact that de¬ 
fendants Nos. 1—4 claim to be validly 
appointed Muktears could make any 
diiference in the nature of the suit, 
nor could it be said on that account 
that the relief claimed by the plaintiffs 
is in the nature of a direction for the 

administration of the trust in ques¬ 
tion. 

It is also difficult to accept the view 
that the suit is for the removal of the 
defendants as trustees within the 
meaning of clause ( /) of sub-section 

1 ■ section. According to the 
plaintitrs, the defendants, who claim 
to be validly appointed trustees, are 
in the position of strangers; and it 
seems to me that it would not be 
reasonable to treat such a suit as a 
suit filed for the removal of a truBteo 
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whose position as such is an accepted 
fact. That is in dispute in the present 
case, and, according to the plaintijTs, 
defendants Nos. 1—4 are not in the 
position of trustees at all. The case 
of tiubramania pittai v. Krishnasioami 

Somayawar (1), relied upon on behalf 
of the respondents, no doubt supports 
the view taken by the lower appel¬ 
late Court that the suit is within the 
scope of section 92, Civil Procedure 
Code. But generally for the reasons 
given by my Lord the Chief Justice 
I am unable to gree with the view 
^taken in that case- Unless the suit 
falls clearly within the scope of sec¬ 
tion 92, I do not think that the mere 
fact that it resembles in certain res¬ 
pects a suit which may properly be 
brought under section 92, can alford 
any good ground for holding that sec¬ 
tion 92 should apply to a suit like the 
present. I feel quite clear that a suit 
of this nature is not within the scope 
of section 92 of the Civil Procedure 
ICode. 

The ratio decHendi in M^ya Vali [fUa. 
V. S'^ysd Bcti-i Scihcb Sjnti Miya (2), 
which was a case decided with refer¬ 
ence to section 539 of the Code of 
1882, appears to me to lend support to 
the view which we take of the scope 
of the corresponding section of the 
present Code. 

Cdse Remanded, 

(2) [1898] 22 Bom. 496. 
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MACLEOD C. J. AND SHAH J. 

Darashan Bomanji Dubask — 

V. 

Lipton & Co. Ltd ,— 

s. C.C. R. No. 2055 of 1921 D. 27th 
March 1922- 

Bombay Civil Municipal Act Ss. 147 
<Sc 146.—Scope. 

plaintiff let to defendant a certain property 
at a certain monthly rent including all taxes 
and rates whatsoever. Defendant sub-let the 
same at a much Uighe; rent and municipal 
taxes were increased.Defendant haing paid them 
sued plaintiff lor the difference, /ie/c/; s, 147 
means this, that the lessor from whom taxes 
are leviable under s. 146, has a claim 
against' a tenant if the rateable value of the 
pC'-'mises exceeds the amount of rent payable 


by the tenant. Ordinarily when the lease is 
granted, it would be intended that the lessor 
should be liable to pay the taxes wheh 
would be based on the rent payable under 
the lease, and it is didicult to think that the 
parties contemplated that in case of an 
increase in the assessment, it should (all on 
the landlord and not on the tenant. Regarding 
the protection allorded by s. 147 stronger 
documentary evidence than was given in the 
case is required to show that the parties 
intended that however much the rateable 
value might be increased in the future, over 
and above the rent payable under the lease, 
still the landlord wouldhave to pay the whole 
of the tax. [p. 71 C. 1] 

Slrangmun—ioT the Plaintiff. 

Cdmpbell —for the Defendant. 

Macltod C- J.~The plaintiff purcha¬ 
sed a certain property m Apollo Street, 
which had been leased by his vendor 
on the 29th June 1915 for a period of 
three years certain and three years 
optional to Messrs. Lipton <& Co. at a 
monthly rent of Rs. 6U0, including all 
rates and taxes whatsover. Messrs. 
Lipton & Co. snl)-let a considerable 
portion of the premises at a very high 
rent, in conse(iuence of which che 
Municipality raised tlie assessment 
for 1920 21 and 1921-22, l)asing it not 
on the rent payable by Messrs. Lipton 
(Sc Co. under the lease, but on the rent 
received by ttiem from their sub¬ 
tenants, i)lus a proportionate rent at 
the same rate for the premises which 
were in their occupation. The result 
is that the landlord is called on to pay 
taxes on tlie assessment of over Rs. 
31,000 instead of under Rs. 7,000; and 
he claims tlic protection of >8. 147 of 
the City o-' B(mibay Municipal Act. 
That section says *— 

If any premises assessed to any 
property-tax are let, a^id their rateable 
value exceeds tlie amount of rent 
payable in respect thereof to the per¬ 
son from whom, under provisions of 
the last preceding section, the said tax 
is leviable, the said person shall be 
entitled to receive from his tenant the 
difference between the amount of the 
property tax levied from him and the 
amount which would be leviable from 
him if the said tax were calculated 
on the amount of rent payable to 
him”. 

That is a somewhat involved sec¬ 
tion; but it moans this, that tlic lessor 
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from whom taxes are levial)le under rt. 
U6 has a claim against a tenant if the 
rateable value of the premises exceeds 
the amount of rent payable by the 
tenant. The only question is whether 
the lessor under this lease con¬ 
tracted himself out of the protec¬ 
tion afforded to him by s, 117- Ordi¬ 
narily, when the lease was granted, it 
would be intended that tlie lessor 
<hould he liahlc to iiay ilie tcixes whicli 
would be based on the rent payable 
under the lease, and it dirHcult to 
'Ce that the parties eontcniidatid that 
incase an iTn-ro'i:-" in ttej 
aieriL bv the Aiunicioe.lll v . the 

V « • ^ 

hbilitv for pa\ing the lax in ac- 
mrdance with that increased assess- 
nicnt should fall (jh the landlord and 
not On ti'ie tenant, Itogarding the 
protection all order! hy E7 it see ins 
to us that we sluinl'l reipiire stiajugcr 
loctimentary c\’iduiice than we liave 
to satisfy us tlial ilu; parties intended 
that iiowever mucti the rateable \'alue 
might l)e increased in the futui’e over 
and above the rent payable under the 
lease, still tlie landl(>rfl would have to 
pay the whole of the tax 

It is suificienq ihei'cdh'rc, f< r us to 
^ay, jn answtu’ to the questions rt'ft'r- 
r-ed, Biat S. 147 of the City of Bomh iy 
Municipal 7\ct uifords relief to th(‘ 
plaintitfin th(* circumstances oi' the 
ca^e, and that his,'[)r(idecessor in (ille 
did not cfmtract lumself out of the 
protecti()ri atford<*d hy the section. 

It is not necessary, therefore, to 
consider the (piestion whether the 
plaintiff could iuivo validly contra^'t 
^himself out of tlie section. 

Costs taxed as on the Original Side 
to bo costs in the case. 


E 
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V. 


Sher Mahomed avd others — 

Fifth Criminal Sessions of 1921 case 
No. 4, D. 21st December 1921. 

Evidedce Act, S. 14 rf; o4-PaTticualr matter 
in Quention—Evidence that accused commits 
ifteji-^Chrago aniier S. m, /. P. C. 

In a caso where the offence for which the 

accused arc being triea is the particular one of 

^ Kang of dacoits./simple theft or 
< ivp ihood, in which the order for giving 


security is based on evi l-ajce merely that the 

accused habitually conn: its thefts fas opposed 
to dacoity and possibly robbery) is not evide¬ 
nce indicating an intention to commit the par¬ 
ticular crime of which the accused is charged. 
It at most merely indicates a disposition to 
commit crimes of a similar class. It is very 
doubtful whether dacoity must no!; be put in a 
higher class than theft so that the evidence 
would not even fail within the des(?ript:on 
mentioned in the last clause of illustration (p)' 
'[’hcrelore iS. 11 does not permitof this evidence 
being ad'riUed. Paiclyevidence is inadmissible 
eNcejd in tlio t ns(' wlmrc the accused himself 
has given evidence that Im has a good charac¬ 
ter, in wliich case it is admissPiU under S ‘ii 

:id M;>d. 17.), Koll.fP. C. p 

■S. 0. Vtlini.ar n-itk Jlaji itislruded hy 
Fublir I'roHcmor -For the Crown. 

R. S. I’uhdn^ -f(ir the acciis(v| AFq.; 4 

00 0 Oi ‘ ’ 

>*w 'V 4 ^ ^ A • 

FaH cdt^ oF; —There are twenty-four 
accn.sed persons before the Court char- 
Ked with belonging to a gang of per¬ 
sons associated for the purpose of 
habitinilly coinmiiting dacoity under 
section 400, Indian Penal Code. It i.s 
.sought to prove against one or more of 
these accused that they have been 
previously convicted for the offence 
of theft, or liave been ordered to give 
security for good behaviour on the 
ground of being habitual thieves, &c., 
under ('hapter Vin of the Criminal 
Procedure Code. The question is whe 
ther evidence of such previous convic¬ 
tions or orders is admissible against 
them under section 14 of the Indian 
Evidence Act. There is no doubt (J) 
that, in the case of a person accused 
under section 400, Indian Penal Code, 
a previous conviction of dacoity is 
admissible under section 14, as held in 
/■.rnpre-s v. Kun.ar J’atnuilc {1) and 

(2) that a previous conviction of theft 
or an order to give security on the 
ground of being an habitual thief, is 
admissible again,st him in a case 
where he is charged under section 401, 
Indian Penal C’ode, i. e., belonging to a 
gang of persons associated for the 
purpose of habitually committing 
theft or robbery, as held in Bhona y. 
Emperor (2) and Emperor y. Tukaram 
Miilhari ( 3 ). Jn these two cases such 
evidence clearly falls under section 
14 of the Indian Evidence Act, as 

(1) (189?) 1 C. W. N. 146. 

(2) (1911) 38 Cal. 408-15 C. W N 

o. J- 97-9 I. C. 555. 

(3) (1912)14 Bom. L. R. 373-13 C ti 

E. J. 539 15 I. C. 811. 
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showing a disposition on the part of 
the accused towards the particular 
conduct alleged against him in the 
charge, namely a habit of committing 
(1) dacoity and (2) theft. But if in 
order to establish a habit of commit¬ 
ting dacoity you rely on evidence that 
the accused had previously committed 
thefts» you no doubt produce evidence 
which may show a diposition towards 
conduct of a similar description to 
that in question, but not of the exact 
description in issue. Dacoity is equi 
valent to /a) theft (h) more offenders 
than four (c) violence, and elements (b) 
and (c) are wanting. A person may 
be a habitual surreptitious night thief 
but this goes very little way towards 
showing that he has a disposition 
towards dacoity. It is little, if any¬ 
thing, more than evidence of bad 
character which is excluded by section 
54 of the Indian Evidence Act- This 
lays down the general rule that ordi¬ 
narily the fact that the accused person 
has a bad character is irrelevent, and 
it is only if the evidence now sought 
to be put in falls under section 14 that 
it escapes this general rule. Explana¬ 
tion 1 to section 14 lays down that a 
fact relevant as showing the existence 
of a relevant state of mind must 
show that the state of mind exists, not 
generally, but in reference to the par¬ 
ticular matter in question, and illus¬ 
trations (o) and (p) to the section illus¬ 
trate what is meant thereby. If in 
illustration (p) the word ‘‘did” is sub¬ 
stituted for the word “said”’ I think 
it clearly shows that the evidence in 
question is irrelevant. It will then 
run as follows:— 

‘‘A is tried for a crime: 

The fact that he did something 
indicating an intention to commit 
that particular crime, is releva.u- 

The fact that he did something 
indicating a general disposition to 
commit crimes of that class, is irrele- 
rant.*’ 

(It may be noted that there is a 
mistake in repeating this illustration 
in Ameer Alfs Evidence Act, which 
has persisted even to the last Edition, 
namely, the word “relevant” is wrong¬ 
ly given in the last clause instead 
of the word “irrelevant.)*’ 

In a case like the present the offence 
for which the accused are being tried 
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is the particular one of belonging to a 
gang of dacoits; and simple theft or 
bad liyellihood: in whicn the order 
for giving security is based on eviden¬ 
ce merely that the accused habitually 
commits thefts (as opposed to dacoity 
and possibly robbery; is not, I think, 
evidence indicating an intention to 
commit the particular crime of which 
the accused is charged. It at most 
merely indicates a disposition to' 
commit crimes of a similar class,^ 
though it is very doubl-ful whether 
dacoity must not be put in a higher 
class than theft, so that the evidence 
would not even fall within the descrip¬ 
tion mentioned in the last clause of 
illustration (p). Therefore I think 
that section 14 does not permit of this 
evidence being admitted. The Autho¬ 
rities also support this view. In The 
2-*ubUc prosecutor v. Bonvjiii potligadu 

(4) it was held that in a case under 
section 400, Indian Penal Code, 
the evidence of the commission 
of other offences than dacoity 
is only evidence of bad character and 
is inadmissible under section 54 of the 
Indian Evidence Act. The remarks in 
PmpeTor y. Debendra I rosad (5) and in 
Emperor y. Panchu Dasi (G) support the 
view ] have taken. In the last-named 
case even the dissenting Judge, 
Chaudhuri J , at page 709 says : 

“ No doubt, evidence tending to 
show that accused has been guilty of 
criminal acts other than those covered 
by the indictment is not admissible, 
unless upon the issue whether the acts 
charged against the accused were de¬ 
signed or accidental, or unless to 
rebut a defence otherwise open to 
them.” 

I hold, therefore, that the proposed, 
evidence is inadmissible except in the 
case where-the accused himself has 
given evidence that ho has good 
character, in which case it is admis¬ 
sible under section 54. 

(4) (190«) 32 Mad. 179-5 M- L. T. 

100-9 Cr. L. J. 567-2 I- C. 307. 

(5) (19o9) 36 Cal. 573 at p. 584-13 C. 

W, N. 973-9 c. L. J. 610-2 J. 

C.601. 

(6) (19:^0) 47 Cal. 671 at pp. 692-696 

-24 C. W. N. 501-31 C. L. J 

402-58-1. C. 929. 
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MACLEOD, C. J. 

ij. and I. Ea.paporl—Tla,intiS. 

V. 

Kallianji Hirackand— "Del enA&nt. 

0. C. J. S. No, 30S3 of 1921 D. Sth 
October 1921. 

Civil P, C. 0,11, Rr. 15. and tS-IaEpectio'i of 
iocu.menU-‘Document8 referred to in pleadings 

^ 710 ^ material. 

Under indent forms signed by the defendants 
in favour of the plaiaiids, the dc.'ea:la..tfl 
agreed to purchase from the p’aintid« t \o floods 
roeationed in the indents at f’e prii-es noto.i 
therein and to pay for the goods at the c’ln ent 
rate of exchange on delivery uf the sh ppinjeo- 
cuments, but on arrival of the goods the defeu- 
dants refused to take delivery unless the olaiu- 
kifta agreed to fix the rate of exchange at two 
phtllingHio a rupee. The plaintiffs dojlined. 
4 Dd sued to recover the value of the goods 
according to the indent prices. Plaintiffs in 
the plaint incidentally referred to the invoices 
received from England for the purpose of show, 
ing that they had received advice of the goods 
they had purclxased and that they would make 
out their own invoices and send the same to the 
defendants. The defendants v7ithout tiling 
their written statement took out a Buminoijh 
asking for an order against the plaintiffs for 
inspection of the original invoices. 

Held, the defendants had not male out a case 
for inspectipn of the invoices, as under their 
oootract with the plaintiffs they bad no¬ 
thing to do with the prices which tho 
plaintiffs paid in England, the said invoices not 
being necessary for either the plaintifi's’cr 
the defendants* case. Quitter v. Heatlu (1) 
(1683) ^ Ch.D. 42 1 eferred to. 

Deaai-^ior the plaintiff. 

Thakurdas —-for Df^fendantR, 

MaCLEOD, C. j.:—T he plaintiffs hav^e 
filed this suit to recover from the de- 
ffindants the price of certain goods 
ordered by the defendants under vari* 
0U8 indents. Under the form of indent 
employed the defendants agreed to 
purchase from the plaintiffs the goods 
luentioned in the indents, or any por¬ 
tion of them at the prices and on tho 
terms noted therein and to pay for tho 
goods at the current rate of exchan ’•o 
tor demand Bank Bills of London on 

eliyery of the shipping documents, 

ihe goods arrived but tho defendants 

reused to take delivery or to pay for 
W goods. In the plaint the plaintiffs 
referred to the invoice.s received from 
ll^ngland for the goods which the plain¬ 
tiffs had ordered to fulfil th cir con- 
^acts with the defendants.lt aopexr.s 
that the defendants were willing to 

goods provided 
plaintiffs w^re willing to fix the 
fate or exchange at 2 8. On the 9th 

B—10 


February 1921 the defendants wrote:— 

“Ref'eived your letter and in reply 
I beg to write that if you agree to give 
me the rate of exchange at 2s. for said 
five cases according to the resolution 
passed by^ our Native Piece Goods 
Merchants' Association, I will be pre¬ 
pared to take up these cases.*’ 

The defendants before filing their 
written statement have taken out 
this summons asking for an order that 
the pi t inh’.Ps slioul 1 give inspection 
fo the defend ints of the invoices re- 
ferre 1 to in paragraphs 10 to 15 of the 
plaint. 

Now, undoubtedly the defendants 
are entitled, under O. XI, R. 1.5, 
Civil Procedure Code, to give notice 
to the plaintiffs to produce these in¬ 
voices for their inspection and if ins- 
pe;'tion is refused, they are further 
entitled to get the opinion of the Judge 
whether such a demand for inspection 
is justifiable. That is provided for by 
R. L8, under which “the Court may, 
on the application of the party desir¬ 
ing it. make an order for inspection, 
provided that the order shall not 
be made when and so far as the Court 
shall be of opinion that it is not ne¬ 
cessary either for disposing fairly of 
the suit or foi saving costs.” 

It appears now that the defendants 
claim that under their contracts with, 
the plaintiffs they are not obliged tq 
pay for the goods at the contract price 
but at some other price at which the 
plaintiff.s may have secured the goods 
in England; and it is for that purpose 
that they are now seeking inspection! 
of these invoices, which would shew 
the prices at which the plaintiffs se-J 
cured the goods. On the facts alleged 
in tho plaint and on the written con-1 
tracts signed by the defendants, it isj 
perfectly obvious that the contention 
raised now by the defendants is unteJ 
nable, as the defendants under theirl 
contract had nothing to do with th^ 
prices which the plaintiffs paid in 
England. Accordingly the defendants 
hare not made out a case for an order 
directing the plaintiffs to give iiispec’ 
tion. Th;*! law is laid down under the 
corresponding Supreme Court Rule in 
Q^nUerv, Heaihj (i), where Bowen L.J. 
said : 


(1) 11883] 23 Ch. D. 42. 


Emperor t. 

“0. 31 R. 14» provides for immediate 
production .of any document which a 
party^has referred -to in his pleadinnrs 
or affidavits. The p -rty against wl-*om 
the application is made must produce 
them unless he can show j^ood cause 
why he should not. If he refuses, the 
party applying can go to the Judge, 
who may refuse the application if he 

•sees yood reason for so doing.In 

my ^)pinionthe onvs on the refusing 

So that the plaintiffs here have to 
give sufficient reason why they should 
not be ordered to give inspection of 
these invoices. Now it is clear that 
these invoices are merely referred to 
in the plaint as part of the narrative 
showing how the plaintiffs received 
advice of the goods they had pur¬ 
chased in England so that they could 
make out their own invoices to send to 
the defendants. The plaintiffs were not 
obliged to mention the invoices they 
received from England since the in¬ 
voices were not necessary either for 
proving the plaintiffs’ case or for as¬ 
sisting the defendants in their de¬ 
fence. The present application is ob¬ 
viously made for the purcoso of del ly¬ 
ing the plaintiffs’ suit. The summons 

will be discharged with co<ts. 

Summons disch'lrge.d. 
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Sir\H, Ag. 0 J. AND Crump. J. 

thnperor v, Shivlutg^ppa Hi.9r.ppfi, 

' Cr. Ref. No. 29 of 1922 D. 17th Au¬ 
gust 1922 from Dist. Magistrate of 
Sholapur. 

id) Criminal P- Code Si. m.-Providins im- 
perative-OmiSfion to give notice. 

A Sub Divisional Magistrate who was autho¬ 
rised to hear appeals from the Second Class 
Magistrate heard and disposed of a Criminal 
appeal, without giving any notice to the Dis¬ 
trict Magistrate, as required by S. 422 Criminal 
P. Code. 

WcW: the section provides that ‘if the appel¬ 
late Court does not dismiss the appeal sum¬ 
marily, it shall cause notice to bo given to the 
appellant or his pleader, and to such orheer as 
the I-ocal Government may appoint in this 
behalf of the t-me and place at which such 
appeal will ho heard”. The o:Ticer appointed 
by the Local Government in this behalf is the 
District Magistrate and, though this prov'sion 
■would not apply so far as the D'strictMagistrate 
is concerned when the appeal is filed in his 
Court notice of appeal should have been given 
to the District Magistrate in the present case. 
The section is imperative and the omission to 


SHIVLIROAPPA. Bombay 

give such a notice cannot be treated merely as 
an irregularity. 

(b) Cr. P, C. S. 4S9-Order of acquittal. 
Though the fligh Court docs not ordinarily 
interfere w'th orders of acqu;tk3l it will so in- 
ter oi’e wherp the appeal o-derin*^ tacTnttal, 
hnsbo'n hoard by a .Siih ^dvi'j'onal Magistrate 
without giving notice to District Magistrate. 

}), G, DoJvl —for the Accused* 
patkar —for the Crown. 

Shah (7. J, —‘In this case five per¬ 

sons were tried by the Second Class 
Magistrate of Sholapur and convicted 
of hurt under S. 323* Indian Penal 
Code, There was a charge under S. 
147, Indian Penal Code, hut as there is 
some difference between the parties as 
to what the correct interpretation of 
the charge as fra^med was, I do not 
desire to express any opinion as to 
whether the charge also related to the 
offence under S. 323. Indian Penal 
Code. I have referred to the charge to 
show what the nature of the proceed¬ 
ing was. 

The accused appealed to the Sub- 
Divisional Magistrate under S. 407, 
Criminal Pro'^edure Code, who was 
aut-'orised to hear appeals fr-^m the 
SD^md Class Magistrate. Without 
giving any notice to the District 
I^Iagistrate he procoodod to decide thoir 
anneal, an 1 acinltted the accused. 
The case has been brought to our 
noti'-o on a reference by the District 
Magistrate, and the learned Govern¬ 
ment Pleader has appeared to support 
the contention that the appeal has not 
been legally disposed of in so far as 
it was heard and decided without 
giving notice to the District Magis¬ 
trate as required by S. 422, Criminal 
Procedure Code. That section pro¬ 
vider that “if the appellate Court does 
not dismiss the appeal summarily, it 
shall cause notice to bo given to the 
appellant or his pleader, and to such 
officer as the Local Government may 
appoint in this behalf, of the time and 
place at which such appeal will be 
heard.” The officer appointed by the. 
Local Government in this behalf isl 
the District Magistrate, and thougm 
this provision would not apply so far! 
as the District Magistrate is concerned! 
when the appeal is filed in his CourtJ 
it is clear that, under the provisions ofj 

S. 422, Criminal Procedure Code, the! 
notice of appeal should have been! 
given to the District Magistrate in the] 
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present case. The section is impera¬ 
tive. and we do not think that the 
omission to give such a notice coull 
be treated merely as an irregufa^ity. 
It is true that under S. id h Criminal 
IProcedure Code, we do rot interfere 
[ordinarily with orders of acquittal; but 
this is a case in which it is pointed 
put to us that there has been no legal 
pisposal of the appeal, and the order 
[which is made without a proper hear¬ 
ing cannot be accepted as a valid 
order. We, therefore, set aside the 
order of ac^iuittal made by the Sub- 
Divisional Magistrate and direct that 
the appeal be heard and disposed of 
by him according to law, 

(JrdtT oaicU. 
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Mull A, J. 

Choielal Loltee6/iai—PLinti js. 

V. 

Champsey Umersey and Sons —Dcfen 
dants. 

0. C. J. Suit xMo. of 1910 D- "r 
July 1922., 

Contract—Construction— Mutual iiy 

Stipulation in - contract^ " can':cl c 
not to cancel tliu sold aoods (or any lua-ui. 
depends upen you (i, stlier) does not dc' 
troy the mutuality necessary )or the form; 
tion o! a contract. The ttipula’ioo rckrre 
to above coiUers upon the sellers plainutis 'h 
power to determine the contract if they roul 
assign good reasons for so doing and thtre 
<ore the contret is not void, but a vail 

and binding contract. [ P. 77 C. ] ] 

Kanga —for the Plaintilfs. 

Kania^ wUh Lalji ^—for the T)cfen 
dants. 

Mulla j. —This is suit for the pric 
ef twenty-five bales of Japanese yar 
agreed to bo sold by the pUintiifs t 
the defendants, and in the alternativ 
lor damages for failure on the part c 

the defendants to pay for and tak 
delivery therof. 

- ^ contract dated 2nd Februar, 

l“lo (Exh, A) the piaintirfs agreed t 
Duy from Messrs. Go-^ho Kabooshili 
Aaisha twenty-Hve b^les of Japanes 
yarn of February-Ma'ch 1918 ship 

nient, but the shipment was nc 

guaranteed. 

liy a contract in the Gujarat] 
anguago dated 21st August, 191 
the plamWffs agreed to sell the sai 


twenty-hve bales to the defendants, 
'fhe following is an official translation 
of the material portions of the said 
contract :— 

“ T!its day wc have purchased from 
you the goods of the below-written 
details in ao ordance with the bazaar 
rules of which you please take note. 
To cancel or not to cancel tlie sold 
goods for any of the reasons solely 
depends upon you. Cotton yarn No. 
(50/2-of Japan shi|)ment for February- 
Marcli 1918 bought of Messrs. Gosho 
Kaisha; ( the delivery of the «ame ) 
is to be given whenever the same may 
arrive earlier or later, (and) on the 
safe arrival (of the same) by .steamer.” 

It may be observed that there is no 
word in the vernacular corresponding 
to “ solely ” in the above translation. 

On .'i.hth September 1918, the defen¬ 
dants addressed a letter to the plain- 
ti.-i's stating that unless the goods 
w'ere dedivered within eight days from 
the receipt tliereof the contract should 
be treated as cancelled. To the said 
h.-tter the ]diinti.fs replied on 26tli 
September 1918 stating that having 
regard to the terms of the contract 
the defend lilts were bound to accept 
t!ie gooji oven if the goods arrived 
late. The eight days’ period expired 
on drd October 1918. The goods ar¬ 
rived in Bombay on 12th October, 
1918, and on the same day the plain¬ 
tiffs wrote to the defendants inform¬ 
ing them of the arrival of the goods 
and enquiring whether the plaintiffs 
should take delivery of the goods on 
behalf of the defendants or whether 
they snould send the goods direct to 
the defendants. The defendants by 
their letter of 15th October 1918 stated 
thit the eight days’ period having 
already expired the contract stood 
cancelled, and they refused to pay for, 
and take delivery of, the goods. The 
plaintiffs thereupon got the goods sold 
by public auction and thereafter they 
instituted the present suit. 

The bales offered to the defendants 
were shipped fro:n Japan in Septem- 
her 1918. On arrival of the said goods 
the plaintiffs lock delivery thereof 
and they were taken to their godown. 
There is no doubt that the plaintiff's 
were ready and willing to deliver the 
goods to the defendants. 

The principal defences the 
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are— 

(®) that there was no valid contract 
between the plaintiiTs and the defen" 
dants; and 

(6) that the goods offered being of 
September shipment the shipment 
could not be said to be a shipment 
within a reasonable time. 

As regards the first defence, the 
argument of counsel for the defen¬ 
dants was that inasmuch as the 
writing (Exh. B' gave an option to the 
plaintiffs to rescind the contract for 
any reasons whatsoever, the writing 
did not amount to an agreement in 
law. On the other hand, counsel for the 

g laintiffs relied on the judgment of 
ourt of Appeal in Chunilal v.Akme- 
dabad Fine Spinning & Weaving Co, 

(!)■ as affording a complete answer to 
the defendants’ contention. 

As regards the first defence it is well 
established that parties to a contract 
may stipulate that one or both of them 
shall have the power to rescind the 
contract on the happening of some 
specified contingency: Fry on Specific 
Performance, 6th Ed., p. 486. Such a 
stipulation is to be construed accord¬ 
ing to its natural meaning, subject to 
the principle of law that a party shall 
not take advantage of his own wrong: 
New Zealand Shipping Company v. bociete 
Des Ateliers Et Ghantiers De France (2), 

It has thus been held that where there 
is a stipulation in a contract for the 
sale of land enabling the vendor to 
rescind the contract if the purchaser 
makes a requisition on title with 
which the vendor is unable or unwill- 
ing to comply, the vendor cannot res¬ 
cind capriciously and arbitrarily, that is 
to say, without any reasonable cause. 
Such a stipulation does not entitle the 


vendor to neglect to remove the objec 
tions to title raised by the purf'-haser 
and then on the strength of his owi 
neglect to annul the contract: In r* 
Slarr-Bowkett Buifdino Society and Sibun\ 
Cordracl^^ (3) In re Jackton and Haden\ 
CorUrad^ (4) Quinion v, Horne (5) an- 
O reaves v. Wilson 

(1) 1922 Bomf 44-45 BoraT 806-^ 
Bom. L. R. 295-67 I. C. 223. 

(2) [1919] A. C. 1. 

(3) [1889] 42 Ch. D, 375. 

(4) [1905] 1 Ch. 603; [1906] 1 Ch, 412. 

(5) [1906] 1 Ch. 596, 603. 

|0) (1858] 25 B0av. 290. 
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But the point raised by counsel for 
the defendants is that the contract in 
the present case differs from those in 
the cases referred to above in that the 
option to rescind the contract is not 
made dependent on the happening of 

any specified contingency, but that it is 

an option to terminate the contract for 

any reasons whatsoever, and that the 

contract is therefore void for want of 
miuuality. But this point also is co¬ 
vered by authority. In New Zealand 
ShhpingCo^sdse (3) in dealing with the 
question whether a stipulation in a 
ship-building contract which enabled 
the builders to rescind the contract in 
certain specified circumstances, Lord 
Atkinson said at p. 9: 

“Of course, the parties may expressly 
or impliedly stipulate that the con¬ 
tract shall be voidable at the option of 
either party to it.” 

In Chnniliil V. Ahmedabad Fine Spi^- 
nieg i<zWeavingCo,^ (1) which was a case 
of a contract for the sale of goods, the 
contract contained the following 
stipulation:— 

If you are not in a position to 
deliver the goods or if there he any 
dispute in respect of the goods or if 
the company do not give delivery for 
any reason, the utmost that will be the 
result will be that the ‘Sauda’ will be 
cancelled but we shall not ask for 
damages arising from the same from 
you in any way:” 

Under the said contract the plain¬ 
tiffs took delivery of ninety bales 
out of one hundred and fiftyonc 
bales mentioned in the contract. The 
defendants declined to give further de¬ 
livery without giving any reason for 
such refusal and the plaintiffs sued 
the defendants for damages. The de¬ 
fence was that the defendants were 
not obliged, having regard to the terms 
of the contract, to give any reasons 
for refusing to deliver the remaining 
bales. This contention prevailed in 
the Court of first instance and the suit 
was dismissed. The plaintiffs appeal¬ 
ed from the decree and the decree of 
the lower Court was reversed by the 
High Court of Bombay on appeal. In 
delivering the judgment of the Court 
Macleod C. J. said at p. 297: 

“It seems to me that the clause evi¬ 
dently means that some reason rtiust 
be given by the defendittofs :*rhicll 
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would justify their refusing to give 
deliveryi and that they were not en¬ 
titled merely to say that the contract 
was off because they did not wish to 
deliver any more goods under it.” 

Similarly, in the present case, if the 
plaintiff's refused to deliver the goods 
without assigning any reasons, they 
would, I think, be liable to the defen¬ 
dants for breach of the contract unless 
they assigned son^ reason which 
would justify their refusal to give 
delivery. I do not think that the sti¬ 
pulation m the contract in the present 
case, namely “to cancel or not to can 
cel the sold goods for any reasons 
depends upon you” destroys tlie mutua¬ 
lity necessary for the formation of a 
contract. I think that the writing. Ex., 
contains all the elements of a con¬ 
tract, and that the stipulation referred 
to above confers upon the plaintiff's 
the power to determine the contract 
if they could assign good reason for 
so doing. I, therefore, hold that the 
contract Ex. B is not void, but that 
it is a valid and binding contract- 
The next point urged on behalf of 
the defendants is tliat the goods hav¬ 
ing been shipped in September 1918, the 
shipment could not be said to be one 
within a reasonable time and that it 
was not therefore contract shipment. 
In considering tlie question whether 
the shipment was contract shipment 
it is important to note tlie date and 
the terms of the contract between the 
parties. The goods are described in 
the contract as being those agreed to 
have been purchased by the plaintiffs 
from Messrs. Gosho Kabooshiki Kaisha. 
They are to be of February-March 
lyl8 shipment, but the defendants are 
bound to take delivery thereof “when¬ 
ever the same may arrive earlier or 
later, (and) on the safe arrival (of the 
same) by steamer.” The contract was 
made on the 21st August 1918, that is, 
about five months after the last date 
for February-March 191S shipment. It 
IS significant to note that though the 
contract was made after that long in¬ 
terval, it was thought necessary to 
provide for late shipment in the con¬ 
tract. There is nothig in the evidence 

0 that either party had at the 

aate of the contract any reason to be¬ 
lieve that the goods had already been 
shipped. The words “whenever the 


same may arrive earlier or later” did 
not occur in the contract between the 
plaintiffs and their vendors. T think 
they were designedly used in the con¬ 
tract (Ex. B) to provide for late ship¬ 
ment. Suett late shipment may be in 
August 1918 at any time after the date 
of the contract, or it may even be in 
' September 1918- I say late “ship¬ 
ment” for, as held by the Court of Ap¬ 
peal in Vallabhdas Kanji v, Runchtddas 

(7) the word/late’ has re¬ 
ference^ to “shipment ’ and not to 
hirrivaT. The provision for late ship- 
ment had to be made in view of the 
war conditions prevailing at the time. 
The fact that those conditions were 
pj*esent to the minds of the parties 
appears from the contract itself. The 
goods were to be delivered on the safe 
arrival thereof by steamer. Those 
conditions cannot be ignored in deter¬ 
mining the (iuestion before us. The 
existence of those conditions influen¬ 
ced the judgment of the Court of Ap¬ 
peal in the aforesaid case. 

Let us now turn to what actually 
happened after the date of the contract 
It seems that there was no communi¬ 
cation between the plaintiffs and de¬ 
fendants after the date of the contract 
until the 25th September 1918. On that 
dace the defendants for the first time 
addressed a letter to the plaintiffs 
stating that unless the goods were 
delivered wffthin eight days from the 
receipt thereof the contract should be 
treated as cancelled. The eight days’ 
period expired on the 5rd October 1918 
and the goods arrived on the 12th Oc¬ 
tober 1918. The defendants stated in 
their evidence that had the goods arri¬ 
ved on or about the 3rd October 1918 
they would have taken delivery there¬ 
of. They said that they had to write 
the letter of the 25th September 1918 
by^ause their purchasers told them 
that they would not take delivery of 
the goods unless they were delivered 
to them within eight days. It seems 
to me that the real reason for the ac¬ 
tion of the defendants in repudiating 
riie contract was not because they or 
their purchasers wanted the goods with- 
m eight days but because there was a 
tali in the piece-goods market. 

<7i (1920) O. 0. J, SnU No. 1717 of 

lOl?, 
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The defendants in their evidence 
cited instances of goods of March-Ap- 
ril 1918 shipment, ordered out by them 
fiom Japan having arrived in T^ombay 
in June 1918. They also mentioned 
other instances in which the goods ar¬ 
rived within a month or two from the 
date of the shipment mentioned in 
the contracts. But those goods were 
glassware^ hardware, canvass, toilet, 
etc. None of the good^ were piece 
goods. The defendants, though they 
say they are merchants in a very 
large way of business, have not ad¬ 
duced evidence of a single case in 
which piece goods from Japan arrived 
within the same short period. In the 
present case the defendants knew that 
the goods had not arrived at the date 
of the contract. It cannot, therefore, 
lie in their mouth to say that they 
expected the consignment of the 
twenty-hve bales to arrive in Bombay 
within the same short period. 

There is one more point to be noted 
in this connection. The correspond¬ 
ence between the parties commenced 
on the 15th September 1918 and it 
ended on the 12th November 1918. The 
position first taken up by the defend¬ 
ants in correspondence was that they 
were prepared to take delivery of the 
goods if the plaintiffs proved that the 
goods were of P’ebruary-March 1918 
shipment (vide defendants’ letter of 
22nd October 1918) When the plain¬ 
tiffs pointed out by their letter of the 
30th October 1918 the clause as to late 
shipment, the defendants turned round 
and by their letter of the 5th Novem¬ 
ber, 1918, they set up a new case alto¬ 
gether. In that letter they stated that 
the contract (hlx- B) was entered into 
through brokers and that the defend¬ 
ants were clearly given to understand 
that the goods would arrive by any 
one of the large hatches of steamers 
expected to arrive shortly in Bombay 
and that though one such batch did 
arxive in Bombay within a week or so 
from the date of the contract, the 
goods did not arrive. There is not a 
word about this representation in the 
written statement of the defendants; 
nor was any issue raised on it by cousel 
for the defendants. In the course of the 
cross-examination of the plaintiffs 
Mr. Lalji introduced the alleged re¬ 
presentation by the brokers, but as the 


defendants’ case as disclosed in their 
written statement was not based on 
any such representation, I disallowed 
all questions bearing on that point. 

On the whole I hold that when the 
parties entered into the contract ^Ex. 
B) on the 21st August 1918, the late 
shipment contemplated by them was 
not only the shipment made subse¬ 
quent to March 1918 and prior to the 
date of the contract (if any such ship¬ 
ment was made at%ll), but a shipment 
made within a reasonable time from 
the date of the contract. I hold, there¬ 
fore that the shipment that arrived, 
viz, September 1918 shipment, was a 
contract shipment which the defen 
dants were bound to accept. No doubt 
the interval between the last date for 
February-March shipment and the 
second or third week of September 
1918 in which the goods must have 
been shipped was about five months 
and a half; hut the date of the con¬ 
tract between the parties, w^hich was 
made a little less than five months from 
the last date for February-March ship¬ 
ment, cannot he ignored. In other 
words, the date of the contract is also 
a material factor to he considered and 
coupled with it the terms of the con¬ 
tract. 

The only other ([uestion is as 
regards damages. It was conceded by 
counsel for the plaintiffs that the pro¬ 
perty in the goods did not pass to the 
defendants, and that the plaintiffs 
were entitled to damages only. The 
date of the breach is 15th October 1918 
on which day the defendants first 
repudiated the contract. No doubt the 
defendants wrote on 25th September 
1918 stating that unless the goods 
were delivered within eight days the 
contract should he treated as cancel¬ 
led, but it was not followed, as it ought 
to have been, by any notice of cancel¬ 
lation. I find that tne rate on I5th 
October 1918 was Rs. 2-4-0 per piece. 
The damages, therefore, amount to 
Rs. 10,000. 

The result is that there w;ould be a 
decree for the plaintiffs for. Rs. 1^,000, 
costs, interest on judgment at six per 
cent 

Suit decreed in p 2 rt. 
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SHAH C. J. AND PRATT, J 
Damodar Mahadev Bhonde —Appellant. 

V. 

Kaskinatk Respondent. 

S. A. No. 500 of 1920 D. 10th July 
1922 from the decision of D. J. Poona 
inA. No. 269 of 1918. 

fn) Land Tennre-^firasi Tenure-Graut '>/ 
liToprietarij rightiiby liamdar. 

Plaintiffs were ntirasdars under defendants 
under Miraspjitras of 1859 and 18U wliicli 
among otber tilings contained a recital that the 
^autee bad represented that he would hrint; 
the land under cuUivation. The grant includ¬ 
ed Forests, Rivers. River banks-and pasture 
land. The (piit rent was fixed as the nsses.s- 
meut which would imposed at thp survey 
less the sum of Rs. 50. Beyond this no right was 
reserved to the Inamdars. The deed contained 
expressly that the Inamdars “have no right or 
claim whatsoever to the said lands.” and allow¬ 
ed the grantee the right to recover any sort of 
tax or cess-A'w/hoh from those wIuj 

held under him. Survey .settlement being in¬ 
troduced in the village which was the subject 
of grant, building fine was levied on the Miras* 
dar under rules made under Ss. 85 and IS of the 
Land Rev. Code. Plaintift sued for declaration 
that he was not liable to pay the tine. 

//c/d the deed did in fact give t ie plaintitt 
rights which might be desvu'ilied as those of a 
8ub-lnamdar and they were erititled to a decla¬ 
ration that they were not liable pay building 
fine to the luamdar and to an injunction res¬ 
training the Inamdar from collecting such fines 
through the Collector. [P 80 C 2] 

(h) Harnhuff HecPtihe Jitri^iicHon .-^ct G. i 
(hyScope-Object io ti e nder. 

An objection to come within either of the 
two heads of clause (h) cl S. 4 must he an ohje.. - 
tion which reaches tiiem directly, i. e.. a/i 
objection to them j>er se which admits the 
liability to pay land revnino on the part of the 
objector but quarrels with its amount or inci¬ 
dence or the validity and etiect of toy uotifica- 
tion of survey settlement as by tuenise'ves 
objectionable, not because some other rigiit 
iifte»:ts them or makes them inapplicable to this 
papticuhir case. 28 Bom. 74 foil. 

fc) liiiiHhdij Lani Revenue (.‘<nle .S' Ap- 

pUenhilif ip-ffoldera under sjfeciuf (inmis, 

S 217 invites the application of the provisions 
applicable t<» the occupants in an unalieriated 
^illiige to the holders in an alienated village 
80 far as may be’ . The special right whicli a 
bolder claims in virtue of any grant or con¬ 
tract between liim and the Inamdar is not in 
the slightest degree eftocted by s- 217 or ss. 
64 and H8 w hich are rendered appUcahle to the 
holders in. an alienated village. 28 fiom. 
T4 l oll. 

H. Shingne —for the Appellants. 

A, //. Kellcar —for the Ivespondonts 

1 and :5 to 7. 

Pratt J, —The defendants are Inarn- 
(lars (if the village of Nagargacn and it 
IS admitted that they are grantee'? 
of the soil as well as assignees of the 

revenue. 


' The plaintitfs are Mirusdars or par- 
manent tenants liolding nrid^^r the 
Inamdars under comparatively rocent 
M^raspatras of 1859 and 1864-Exhibit.<5 
33 and 34, 

Survey settlement was introduced 
into the village at the request of the 
Inamdars. The effect of this was to 
introduce arevised assessment of agri¬ 
cultural land and further under S. 217 to 
render all holders of land in tlm village 
liable in respect of such lands to the 
provisions of the L ind Kevenut* Code. 

Accordingly rules were made and 
notified under C. R. Nth 5641 df June 
5,1907, providing for the It'vy uf build¬ 
ing fine and assessment according to 
rules already made under S^. (in and 48 
of the Land Revenue Code. 

As provided by these rules rite Coi^ 
lector has been at the request of the 
Inamdar levying building fines for the 
benefit of the Inamdar assignees of the 
land revenue. 

The plaintiffs after fruitless appeals 
to tlie Revenue Authorities filed this 
suit for a dejiiration of their rights to 
hoi 1 the land free from bnlding fines 
and for an injunc.tion restraining the 
Inamdars from levying such fines. 

In the lower appellate Court the 
I)laintitfs did not question the validity 
of tiic rules under which (xovernment 
levied building fines in their village 
but as fheir pleader contended that the 
rule:-: were invalid the Secretary of 
State was made a party. 

I he rules are, as T ha\e already 
.shown, clearly valid and it seems to 
me equally clear that the plain- 
tiifs are barred from raising this ob- 
jecuion by S. 4 (b) of iBo Revenue Ju~ 
risdictioii Act, The phrase 'incidence 
t)t the assessment’ refers to the person 
on whom the assessment falls. The 
plaintiffs ('annot object that the assess¬ 
ment or fine should not I all upon them 
or that Government in imposing the 
fine upon them have acted ultra vires. 

Section 5 of tlie Revenue Jurisdiction 

Act, however, allows them to sue on 
the footing that though the fine is 
legal yet the Inamdar by the terms of 
his grant to them is precluded froni 
levying it. This distinction is clearly 
made in Lakskmanv, Gorind^ (1) where 

it was said that S. 217 of the Land 

U) (1903) 28 Bora. 74.-5 Rom. L. Rr^4 
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Revenue Code does not take away any 
right that an occupancy tenant may 
have acquired independently of his 
bare status as an occupancy tenant. 

The suit must, therefore, be coiifined 
within those limits and if the plain¬ 
tiffs establish their right then the 
Inamdar instead of appropriating to 
himself the fine levied by the Collec¬ 
tor would have to hold the fine in trust 
for the plaintiffs and to refund it to 

them. 

There is therefore no question of 
setting aside the Commissioner’s order 
directing that the huiding fines should 
be paid to the Inamdars. There is also 
no question of limitation under Article 
14. The sole point for consideration 
is the construction of the 

The terms of the Miraspaira Ex. 
34 do not support Mr. Rao\s conten¬ 
tion that the grant was for agricultural 
puiposes only. There is no doubt a 
recital that the grantee had repre¬ 
sented that he would bring the land 
under cultivation but the operative 
part of the grant contains no such 
limitation. The grant includes forest-^ 
rivers, river banks and pasture land 
where it was not likely that the grantee 
would introduce cultivation. The quit 
rent is fixed as the assessment which 
would be imposed at the survey less 
the sum of Rs. 50. Beyond thi^ no 
right is reserved to the Inamdars. The 
deed says expressly that the 
Inamdars “ have no right or claim 
whatsover to the said lands.” The 
grant further allows the grantee the 
right to recover any sort of tax or cess 
-K*ilb(ib Kulkanu —from those who 

hold under him. 

It is clear that no proprietary right 
is reserved to the Inamdar except the 
rent and the reversion in default of 
payment of rent. But the lower appel¬ 
late Court considered that the revenue 
and, therefore, the building fine was 
outside the scope of the deed- 

lam unable to accept this conclu¬ 
sion. The grantors had not o;ily the 
soil but the revenue. The quit rent 
reserved to the grantor was really a 
part of the land revenue. The gran¬ 
tees were conceded the right to levy 
other items of land revenue. The grant 
therefore, was a revenue as well as of 
proprietary rights. I do not think the 
word 'Miras’ negatives this conolusion. 


The deed was a recent one and the 
word seems to have been used only to 
indicate the permanency of the tenure. 

Nor can it be contended that the 
building fine or assessment was part of 
the Survey or Prat Band assessment 
referred to in the Mnaspatta. They 
are not fixed at the Survy but subse¬ 
quent to Survey by the Collector. They 
are based on the iiotinn that the occu- 
pant has only an agricultural holding 
which is not the case here. 

If the grant under this deed had 
been from Government direct and not 
from the Inamdars, could Government 
have claimed the right to increase 
the (luit rent under the guise of huild- 
idg fine or assessment? I think not. 
Government would have treated the 
grantees as Inamdars. The deed does 
in fact give the plaintiffs rights which 
might be described as those of a sub- 
Inamdar- The other Mxra.'^pdtra is not 
as explicit as Ex- 31 but its effect 
is the same—the Inamdars expressly 
stipulate that they will recover no 
more than the assessment imposed at 
the Survey less the amount remitted. 

'I’he plaintiffs are therefore, I think 
entitled to a declaration that they are 
not liaiile to pay building fine to the 
Inamdar and to an injunction restrain¬ 
ing the Inamdar from collecting suchj 
fines through the Collector. 

I woiiM, therefore, allow this appeal 
and grant the plaintiffs a declaratory 
decree and injunction as above- The 
defendants to pay the costs of the 
plaintiffs throughout. The plaintiffs 
to bear costs of the Secretary of State 
unnecessarily joined as a party. 

Shfth A'j. C. J .—I agree. As regards 
the nature of the suit, it is based upon 
the special right which the plaintiffs 
claim in virtue of the Mi'>^ii^pd^Tas and 
it is not merely as ordinary holders 
that they question the right of the 
Inamdar or of the Collector to fix 
the amount of assessment and fine 
leviable in consequefice of any parti¬ 
cular holding having been used tor 
non-agricultural purposes. Their 
claim against the defendants is 
based on the ground that they are in 
no sense bound to use the lands only 
for agricultural purposes, and that 
they have got a right to use the land 
for any purpose they like, subject to 
the paynaent of assessment less Rs, aO 
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rights and obligations as occupants in 


!ft2 othbay 

under the »terms of the Miraspatras. 

Such a suit is not barred by S. i (b) 
of the Bombay Revenue Jurisdiction 
Act. As pointed out in Lalcshman r, 
Oavind (1) “if, without questioning the 
legality or propriety of the "amount or 
incidence per se, he asserts a right in¬ 
dependent of and having no relation 
to it, such as a right to pay a certain 
fixed amount annually under a con¬ 
tract between him and the Inamdar, 
he cannot be said to object to the 
amount or incidence of the assess¬ 
ment” within the meaning of that 
clause, and it is further pointed out 
jthat “an objection to come within 
either of the two heads of clause (^) of 
S. 4 must be an objection which reach¬ 
es them directly, i. e., an objection to 
them per ae which admits the liability 
to pay land revenue on the part of the 
objector but quarrels with its amount 
or incidence or the validity and effect 
of the notification of survey settlement 
as by themselves objectionable, not l)e- 
cause some other right affects them 
or makes them in applicable to this par¬ 
ticular case.” The present suit is really 
directed against the Tnamdars, and the 
Government have no interest what¬ 
ever in the suit- The appellants be¬ 
fore us have caused unnecessary con¬ 
fusion by attempting to show that the 
rules framed in 1907 as regards alie¬ 
nated villages for the levy of increa¬ 
sed assessment and fines for using ag¬ 
ricultural holdings for building pur¬ 
poses were ?;2Ve5. T do not think 
that any question as to their validity 
arises. They provide a method and 
means for the determination and rea¬ 
lisation of the amount of extra dues 
for the benefit of the Tnamdars: and 
they do not touch the special rights of 
^ny partieular liolders against the 
Inamdars. The question whether 
holder is free from the liability 
fo pay such extra dues to the 
Inamdar is a matter which is outside 
the scope of the rules and outside the 
prohibition of the Bombay Revenue 

Jurisdiction Act. 

The second point relates to the in¬ 
terpretation of S. 217 of the Land 
Revenue Code. It is urged by the 
learned Government Pleader that w^^'at 
ever the terms of the Miraspatras may 
fbe plaintiffs are in the position of 
holders and as such subject to the same 
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an unalienated village in virtue of the 
proviiions of that section. Hut thati 
section in my opinion invites the ap¬ 
plication of the provisions applicable 
to the occupants in an unalienated 
village to the holders in an alienated 
village “so far as may be.** T think 
that the special right which a holder 
claims in virtue of any grant or con- 
f^ract between him and the Inamdar, 
is not in the slightest degree affected 
by S. 217 or the provisions of Ss. 65 
and 66 which are rendered applicable 
to tlie holders in an alienated village. 
On that point also it seems to me that 
tlie observations in L^kahman y, Govind 
(i)aro applicable. In dealing with 
the agrument in that case with refer¬ 
ence to Ss. 52 and 217 of the Land Re¬ 
venue Code Mr. Justice Chandavarkar 
oh^ervf^s as foilows:--- 

“ The effect of the first is to give the 
Collector the discretion to fix the assess¬ 
ment; the effect of the second is to 
render the occupants in alienated vil¬ 
lages subject to a settlement like the 
occupants in unalienated villages. But 
neither section takes away any legal 
right wliich an occupancy tenant may 
have accpiired independently of his 
bare status as an occupancy tenant 
liable to pay (he land revenue accor¬ 
ding to survey rates.’* 

Tiiose observations are a complete 
answer to the arguments which have 
been advanced by the Government 
l^Uader. I am quite satisfied, therefore, 
that if on the construction of the 
Miraspatras the right of the plaintiffs 
is estal)lished, (hey are entitled to a 
decree against the Inamdars. 

As regards the construction of the 
Mii'aspalras I agree with wliat has 
been said by niy learned brother in the 
judgment just delivered. The earlier 
Miraspatra (Ex. 53) is not so clear in 
its terms as the later one (Ex. 34). But 
on the whole I think that the nature of 
the grant under Ex. 33 is the same as 
that under Ex. 31 which clearly con¬ 
veys all the interest in the land which 
the Inamdar had at the time, and in 
the present case it is common ground 
-hat the Inamdar had a full right to 
the soil, the Inam not being confined 

merely to the royal share of the 
revenue. 

As regards the argument urged by 
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l^ivvan Bahadur Rao that the present 
suit is confined to the fines and not to 
the increased assessment levied in 
consequence of certain lands having 
been used for building purposes. I am 
not satisfied that the word “fine" used 
in the plaint is indicative strictly of 
the “fine" as distinguished from the 
increased assessTuent." But, what¬ 
ever the exact scope ef the prayer may 
be, it is (juite clear lliat botli the in¬ 
creased assessment and the fines levied 
in conseciuence of the lands having 
been used for building purposes must 
staTul on the same footing, and the 
plaintiiTs’ right, based as it is upon 
the ground that they do not hold the 
lands only for agricultural purposes, 
must apply to the fines as well as to in¬ 
creased assessment for using an agri¬ 
cultural liolding for building purposes. 

Appetd (illoived. 
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Shah, C. J. and CrumP, J. 

S'dappfi Jakappa Kochcheri ,—Plaintiff 

Appellant. 

V. 

Annappa Bamppa Patil ,—Defendant 

Respondent. 

S. A. No. 42 of 1921 D. 29th August 
1922 from the decision of Asstt. .T. 
Belgaum in A. No- 195 of 1919. 

(a) Contract Act S.iil-Time barred itcin.<. 

Where there is a running account there is 

no reason why the payments within three 
years should not be treated as appropriated to 
the satisfaction of the earlier advances even 
though these advances may be time barred at 
the date of nhe suit or at the date of the 

payment, [P 83 C 2] 

(b) Limitation Act Art. ft,‘)~EssentiaIs. 

Under Article 85 the account between the 

parties must be mutual, open and current 
indicating reciprocal demands between the 
parties. It is su^cient if the dealings are such 
that the balance might have been in favour of 
either party; it is not essential that the balance 
should in fact have been in favour of the 
defendants at some stage. [P 84 C 1] 

Per Crump, J.—The w’ords ” where there 
have been reciprocal demands between the 
parties '* in Article 85 taken literally may no 
doubt give rise to some ditTiculty. but those 
words have been interpreted as meaning that 
the nature of the accounts is such as to create 
reciprocal demands. They are in fact words 
in the nature of a definition but are not 
intended to postulate that there should have 
been reciprocal demands Hi fact. (P 85 C 2] 

N. Af'Jnaram —for the Appellants. 

A. 0, Desai —for the Respondents. 

Shah Ag. C. J.—The facts which 
have given rise to this appeal are 


briefly these. The plaintiffs sued to 
recover Rs- 2,000, or such other sum 
as may be found due on the accounts 
between them and the defendants, 
alleging that the plaintiffs had deal¬ 
ings with the defendants extending 
over a long period commencing in the 
year 1897. Defendants Nos. 1 to ll 
formed a joint family and had their 
business at Belgaum. All the defend¬ 
ants except defendants Nos.' 3, 4 and 
6 admitted the plaintiffs* claimi 
but defendants Nos. 3, 4 and 6 

contended that the plaintiffs* claim, 
was out of time. It appears from the 
plaint that the date of the cause of 
action was first .stated as follows:— 

On July 1, 191G, when the Receiver 
refused to pay off or in July 1917 
when the defendants* shop was closed 
or in November 191G i. e. at the end 
of the commercial year.” But appa¬ 
rently this was scored out and by an 
amendment the following was substitu¬ 
ted for it “ from October 30, 1897, on 
respective dates on which the dealings 
were effected.’' There was also an 
amendment in paragraph 6 of the 
plaint, wherein it is stated : ‘‘ In the 
said shop at the end of every year, 
the balance has been shown in the 
name of the said Annapa. This has 
been done up to July 18; 1917, and 
this suit is brought within three years 
from this date and in the former suit 
it has been admitted by Annappa 
Basappa and Bhairappa Basappa that it 
is an amount of deposit and that 
interest has been paid from time to 
time. Therefore the plaintiffs* suit 
is not barred by limitation. Though 
interest was not paid off every three 
years, it was shown as balance every 
year, and also because it was an 
amount of deposit, the suit is not 
barred by limitation. 

I may also mention that in the par¬ 
tition suit relating to the defendant’s 
family, the present plaintiffs were 
joined as parties, and because some of 
the defendants objected to the Recei¬ 
ver who, was appointed in that suit, 
paying the amount now in question, 
the present suit was filed by the plain¬ 
tiffs. 

The only question of importance bet¬ 
ween the parties was one of limitation* 
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The trial Court decided against the 
plaintiffs on the ground that these 
were not deposits but loans, and it 
held that the mere book entry of inte¬ 
rest from year to year would not 
bring the case within the scope of S. 
20 of the Indian Limitation Act. 
Therefore it decided to allow only 
those items to the plaintiffs which 
were admittedly within three years 
prior to the date of the suit deducting 
those payments which were made with¬ 
in that period, treating the current 
account as really beginning at that 
stage. The debit and credit items, 
prior to three years before the suit 
were left out of consideration. On that 
footing a decree was passed in favour 
of the plaintiffs for Ks. 276 with inte¬ 
rest at nine per cent- 

The plaintiffs appealed to the iJis- 
trict Court, and the learned Assistant 
Judge who heard the appeal alfirnied 
that decision. It appears from tlie 
judgment that the principal i^oint ar¬ 
gued before the lower appellate Court 
was whether these payments were in 
their nature of deposits or were loans in 
respect of which the suit would have 
to be filed within three years from 
the respective dates Though the 
learned Judge was satisfied that tliero 
was mutual and current account bet¬ 
ween the parties,he held tliat these wore 
to be treated as advances made from 
time to time, and that only t lose items 
were recoverable which were within 
three years. The learned Judge a(lo])t- 
fid the same method of determining the 
amount due on that basis as the trial 
Court and accepted the conclusion of 
that Court. 

The plaintiffs h ave preferred this 
second appeal and it is contended on 
their behalf, that the lower Courts are 
wrong in their view as to the point of 
hniitation. The appeal is sought to be 
supported on three grounds relating 
to the question of limitation,and it is a 
singular circumstance in the case that 
all the three grounds are raised prac¬ 
tically for the first time in this Court. 
The grounds upon which limitation 
Was sought to be saved in the lower 
Courts have practically been given up 
and we have to consider the points ur¬ 
ged in support of the appeal now. 
thirst, it is urged that the account is a 

tuutual, open and current account evi- 


V. aknatpa. 

dencing reciprocal demands hcl vv(;oii 
the parties, and that Article 85 of the 
Indian Limitation Act applies Se¬ 
condly, it is urged that these accounts 
have been all written by one or the 
other of the defendants or hv a clerk 
who was in their employ, and that li¬ 
mitation is saved under S. 26 of tlie 
Act. Thirdly, it is urged that even 
taking the view that tliese advances 
are to be taken as loans from time to 
time, the payoionts made within three 
years must l)e taken to satisfy the ear¬ 
lier advances, even though they may 
have been time-barred, i. e., the ap¬ 
propriation should be made in accor¬ 
dance with the provisions of S, 6t of 
the Indian Ctaitract Act, and that in 
that view of the matter a mucli lar¬ 
ger sum than the sum allowed by tlic 
lower Courts would he found due. 

As regards the second of these points 
[ may state at once that it is a new 
point; and it appears from the judg¬ 
ment of th(.‘ lower Court, and from 
paragrapli 6 of tlie plaint, that the 
ground as to part payments of the 
princi[)al ap])oai*ing in the hand writ¬ 
ing of the debtor was not urged in that 
Court. The trial ('ourt omitted to 
consider that as]-)ect of the case on 
tiial. ground. The consideration of 
that pf)int would necessarily iTiv<‘)lv(! 
the determination of Uie qiu'stion of 
f.K't to which of tliest^ items were, 
'^u*iTt('n by the flehtors tlicmselves or 
by theii* .Vlunim. arul in the case of 
entries made by tfie Munim as to whe¬ 
ther he was their agent duly authori 
/.ed in that behalf as reiiuired by S. 26 
of the Indian limitation Act. [n view 
of tlie fact that though the plaintiff's 
had the opportunity of amending the 
plaint, they omitted to raise this par¬ 
ticular point, I do not think that that 
ground could be allov/ed at this stage. 

As regards the third point, it seems 
to me tliat there is really no an.swer to 
it on the part of the respondents. The 
lower Courts are clearly in error in 
treating the account as beginning prao 
tically at the date from v/hicli the ad¬ 
vances are treated as being Vv'ithin 
time. It is a running account, and 
there is no reason why the payments 
within three years should not be treat¬ 
ed as appropriated to the .‘-■alisfaction 
of the earlier advances, (;\ eii (hough! 

thesQ advance^ ntay be time barretll 
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at the date of the suit or at the date 
of the part payment. The amount 
which would be found due to the plain¬ 
tiffs on this basis is in dispute, but 
having regard to the view which v/e 
take of the first point, whicli I shall 
presently deal with, it is not necessary 
to pursue this point any further. 

The first point is really the most 
important point, and by no means easy 
for decision. It is quite clear to my 
mind that the question about Article 
85 of the Indian Limitation Act 
was not realized by the plaintiffs in 
either of the Courts below, and 
certainly was not put before the Courts 
for their consideration. It is, however, 
open to the plaintiff's to rely upon 
Article 85, for the very nature of the 
accounts would show that that is the 
proper Article to apply. The lower ap¬ 
pellate Court has expressed the opi¬ 
nion that the account between the 
parties was mutual and current- 
Under Article 85 what we have to 
consider is whether the account bet¬ 
ween the parties was mutual, open 
and current indicating reciprocal de¬ 
mands between the parties. The ac¬ 
count is in the name of Annappa 
Balappa, now represented by the pre¬ 
sent plaintiffs. The acoount com¬ 
menced in the year 1897, and has been 
since that date an open and current 
account between the parties up to the 
year 1916. The present suit was filed 
on March 20? 1918, and is clearly 
within three years from the close of 
the year in which the last item ap¬ 
pearing in this account is to be found. 
The whole question is whether the 
accounts kept from year to year indi¬ 
cate a mutual, open and current ac¬ 
oount where there have been recipro" 
cal demands between the parties 

It has been urged by Mr. Nilkanth 
in support of his argument that in 
view of the decision in Madhav v. 
Jairam (1) it is sufficient if the ac¬ 
count is mutual, open and current and 
that there is no need to prove recipro¬ 
cal demands. I am, however, unable 
to accept this reading of the decision 
\nMadkavv. Jairam. (1) The Article 
itself requires that the account should 
be one in which there have been reci- 


(1) [1921] 23 Bom. L. R. 540-63 I. C. 
950- 


procal demands between the parties. 
The nature of the account in that case 
satisfied that requirement of the 
Article, and the observations in that 
case must be read with reference to 
the facts in that case. If those 
observations are to be ^read in the 
sense in which Mr. Nilkanth has asked 
us to read them, I do not think that 
they would be in accordance with the 
terms of the Article; and, speaking 
for myself, I do not think that it was 
meant that the requirements of the 
Article could be dispensed with. Such 
- a result could not have been intended. 
The difference appears more in the 
language used than in the meaning 

indicated. Mutual dealings, such as 

are referred to in S. 8 of Act XIV of 
1859 would ordinarily indicate a 
mutual, open and current account 

where there have been reciprocal de" 
mands. I shall not attempt in the 
present case to define as to what 
would constitute a mutual, open and 
current account indicating reciprocal 
demands. For the purposes of this 

case it is not necessary to do so. 
Speaking with reference to the ac¬ 
counts we have in this case- and they 
are all accounts in the books of the 
defendants- they indicate a mutual, 
open and current account, and the only 
question is whether they indicate re¬ 
ciprocal demands between the parties- 
One has only to go through the 
accounts to find that they are kept 
from year to year extending over a 
period of twenty years in which the 
balance has been drawn every year 
regularly, but no formal adjustment 
has been made at any time between 
the parties. The debits and credits 
are numerous, and it is not possible to 
contend in the present case for the 
respondents that all the credits, i e., 
the payments by the defendants to 
the plaintiffs are mere part payments 
of the advances already made. There 
were dealings between the parties, the 
plaintiffs residing at a place near 
Belgaum and the defendants doing 
business at Belgaum. This was really 
a business account on cither side and 
clearly there were reciprocal demands. 
In my opinion, the accounts in the 
present case ranging over nearly 
twenty years clearly show that there 

was a mutuah open and current ac: 
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count indicating reciprocal demands 
between the parties. Thei'efore, the 
plaintiffs’suit is within time. 

It is urged by Mr. Desai that the 
defendants have been debtors through¬ 
out and that, therefore, it could not 
be treated as an account within the 
meaning of Article 85. I do not think, 
however, that any decision has 
laid that down as a conclusive test of 
a mutual, open and current account in 
which there have been reciprocal de¬ 
mands between the parties. It depends 
upon the nature of the dealings bet¬ 
ween the parties- It is sufficient if 
the dealings are such that the balance 
might have been in favour of either 
party; it is not essential that the 
balance should in fact have been in 
favour of the defendants at some 
stage. 

It is not necessary to deal witli the 
further argument which was urged by 
Mr. Desai relying upon th.e Purshis, 
Ex. 48,- which* has been referred to 
in the trial Court as limiting the 
plaintiffs’ claim to Rs 2,000. In fact 
it does not so limit it, and we find at 
the close of the account that it does 
not exceed Rs. 2,000. We, therefore, 
vary the decree of tlic lower appellate 
Court by substituting Rs. 1,74:1-14-0 
for Rs. 276. In other respects tlio 
decree will be confirmed. Costs here 
and in the lower appellate C^ourt to be 
paid by defendants Nos. 3, 4 and G. 

Crump J.—It is somewhat curious 
that the lower api)ellate Court in this 
case came very close to applying 
Article 85 of Schedule 1 of the 
Indian Limitation Act of 1908 
without observing that that Article 
was really applicable. The lower 
appellate Court correctly described 
this account as a mutual account, but 
failed to observe what the consequence 
would be. The reason no doubt was 
that parties there confined their atten¬ 
tion to other and less tenable points. 
I agree that this account is within the 
definition contained in Article 85. 
That it is open and current cannot be 
doubted, and it is mutual because 
there are items upon either side 
independent of one another which 
clearly gave rise at one time or 
another to independent obligations. 
Therefore, without considering how 
far the decision in Madhav v. Jairam (1) 


is applicable to the facts of the 
present case, or whether that decision 
is not perhaps too widely expressed 
it is clear that, on the earlier decision 
of this Court in Ganesh y, Gyanu (2), this 
is a mutual, open and current account 
within the meaning of the Article in 
question. The words “where there 
have been reciprocal demands between 
the parties in Article 85 taken 
literally may no doubt give rise to 
some ditficulty, but those words have 
been interpreted as meaning that the 
nature of the accounts is such as to 
create reciprocal demands. They are 
in fact words in the nature of a 
definition, but are not intended to 
postulate that there should have been 
reciprocal demands in fact. It follows 
that as Article 85 is applicable, the 
whole claim is in time, and it is 
unnecessary for us to consider the 
arguments based upon Sec 20 of the 
Indian Limitation Act or Sec 61 of the 
Indian Contract Act. I need only say 
that iii)on those points 1 concur in the 
decision just pronounced. 

Decree varied* 


1923 ROMBAY. 85 

SiiAH, C. J. AND Crump J. 

^hantaram Appellant. 

V. 

Waniun Gopnl Respondent. 

1^. A. No. 151 of 1921 D. 9th August 
1922 from the suit No, 2726 of 1919. 

Hindu Law-Partition-Common way. 

noth under Mitakshara and the Vyavahara 
Mayukha tbe Ian : reserved as common 
passage at the lime of previous partition 
between the parlies is not divisible sub¬ 
sequently. (1912) 36 Bom. 379 ref. 

O. Gorman and Jt7inah-{or the Appel 

m , lant. 

1 uraporevala with Kanga and B. J. 

l^be Respondents. 

hhah Ag. C. t/.—The facts which 
have given rise to this appeal are 
briefly these. A plot of ground, 
which is shown in the plan, was 
originally owned by one Balkrishna. 
He left four sons, Shantaram, 
Vasantrao, Janardan and Shivshankar, 
and at a partition which was effected 
among the four brothers in the year 
1916, this plot was divided into four 
parts. The plot marked A in the plan 
fell to the share of Shantaram, tlxH 
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plot marked B was assigned to Vasant- 
rao, the plot marked C was assigned 
to Janardan and the plot marked D 
was assigned to Shivshankar. There 
was a common passage left which is 
shown in the plan and which is marked 
E F H G. There is no special provi¬ 
sion in the decree ba^ed upon the 
award relating to the partition, but it 
appears from the descriptions of the 
various plots given in the Schedules 
that the said land was reserved for the 
common passage. On September 1!\ 
191.G, Janardan conveyed his interest 
in the plot C to the present plaintiffs, 
and on September 28, 19l(), Shivshan- 
kar conveyed his interest in the plot D 
to the 1st plaintiff on behalf of both 
the plaintiffs. On June 18, 1919, 

Vasantrao conveyed the plot B inclu¬ 
ding his right, title and interest in the 
strip of land called the common 
passage to Bhagvandas Tapidas, the 
original defendant No. 2. 

It appears that before the date of 
this last conveyance the present 
plaintiffs who had become owners of 
plots C and D built in such a manner 
as to make some encroachments upon 
the common passage which is shown 
in the plan, and a suit was filed by 
Shantaram and Vasantrao for the 
removal of tho5^e encroachments. In 
that suit a decree was passed on 
August 6, 1918, against the present 
plaintiffs. A copy of that decree was 
annexed to the plaint but has not been 
formally put in as an exhibit. In the 
course of the argument the decree has 
been referred to, subject to the 
appellant putting in a certified copy 
of the decree, as an exhibit. The 
result of this decree was that the 
plaintiffs were required to remove 
the encroachments which they had 
made on this common passage- 

Then on August 22, 1919, the said 
Bhagvandas conveyed in favour of the 
plaintiffs his interest in the small 
strip of land forming part of the plot 
B in the south marked OPJL, and 
his right, title and interest in the 
portion of the common passage 
between the plots C and 1) and 
marked EFML. In virtue of these 
conveyances at the date of the 
present suit, which was filed in Sep¬ 
tember 1919, the plaintiffs had become 
owners of the plots C and D, and it 


may be taken for the purpose of this 
appeal that they had become owners 
of of the interest in that portion of 
the common passage which is marked 
EFML and were interested along 
with the owrers of plots A and B as 
CO -owners in the remaining portion of 
the land described as common passage 
namely LMHG. I may add that the 
common passage joins the main road 
at its northern end and is closed by a 
wall of the adjoining premises at its 
southern end. As a passage it ends 
at the line EF. The present suit was 
filed with a view to seek partition of 
the land which has been described as 
common passage, and the prayer was 
to secure the result, that the partition 
should be so effected as to make the 
owners of plots C and D absolute own¬ 
ers of the portion of the passage 
EFML; to assign the absolute interest 
in the soil of that part of LMHG to¬ 
wards the line MH so far as the owner 
of the plot A was concerned, which 
\vould represent of the whole area 
of this passage, to the Ist defendant; 
and to allow to the owner of plot B 
the absolute interest in the soil of that 
portion of LMHG towards the lire LG 
to the extent of ]4 interest in that 
part of the passage which is marked 
LMHG. The intermediate narrow 
strip which would be very small was 
to remain the absolute property of the 
owners of the plots C and D with the 
right of passage in favour of the plain¬ 
tiffs over the whole of the land mar¬ 
ked LMHG subject to such compciusa- 
tion being paid to the owners of plots 
A and B as the Court might think pro¬ 
per. This would make the plaintiffs 
the absolute owners of the southern 
half of the passage, while the remain¬ 
ing half would remain exactly as it 
was at the date of the suit for the 
benefit of all the four owners. 

During the course of the suit there 
were various amendments made from 
time to time which it is not necessary 
to detail for the purposes of this ap¬ 
peal. The objection taken by defend¬ 
ant No 1 who is the owner of plot A 
was that this was really an attempt 
to get rid of the clear effect of the de¬ 
cree against the plaintiffs for the re¬ 
moval of the encroachments, and to 
secure a partition, which in effect 
would deprive the 1st defendant com* 
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pulsorily of such right of ownership 
as he had in the whole of this common 
passage as a co-owner. Defendant 
No. 2, Dwarkadas, who purchased the 
interest of the original defendant No. 
2, Bhagvandas in the plot B as also 
defendant No, 3, the original owner 
of the plot D, resisted the plaintid's’ 
claim. T need not detail the various 
de^e.K^os but five issues were raised 
01 the pleadings. The 1st issue is 
whether the portion of the passage 
marked EFLM is of no use to the de¬ 
fendants as alleged in the phiint, and 
the other inaterial issue vvhicli I need 


note is the third issue ;whether the 
plaintiff is entitled to partition as 
claimed. The learned trial Judge 
found in favour of the plaintiffs, and 
made the following observations : 

“Having regard to all the consider¬ 
ations in the case and having seen 
the passage this afternoon f am fullv 
convinced that tfie passage between 
IjM and LF is absolutely useless to the 
proprietors of plots A and H, and this 
passage was kept open only for the 
purpose of giving access to tlie owners 
of plots C and I) as thoy had no other 
acces'i except througli this iiassage. L 
think it is fit that this partildon sliould 
be ordered and special directioos 
should be given to the Commissioner ” 

llie learned Judge gave directions as 
to partition practically as prayed foi*. 

In the appeal the principal point 
argued is whether the partition of this 


narrow strip of land, whieli was restu’- 

lime of the partition in 
lyif) as common passage?, can ho al- 
owed. In the course of the argument 
a further point that arose in eonnoc- 
*on with this <^uestion was whether 


as a matter of law such a claim for 
partition of the common passage was 

* 1 e in view of the rule of 

rtmdu law by which the parties are 
pverned. that common passages are 
indivisible. 


I shall first deal with the (question 
a« to whether, in view of the special 

rule of Idindu law. whicJi undoubtedly 

|f ^Pp^l^'able to the parties to this suit, 
_ne claim for partition is maintainable, 
i am of opinion that it is not. The 
rule to which I refer is to he found in 
the Mitakshara Chap. 1, 8. 4 

Hindu Law, Books, pp. 381 
387 and 389) That section relates to 


“Effects not liable to partition'* and the 
relevant passages in that sec.tion are 
to be found in paragraphs Ih and 25 
vthich are as follows ;— 

“16. Other things exempt from par¬ 
tition, have been enumerated by Manu; 
‘Clothes, vehicles, ornatuents, prepared 
food, women, sacrifices and pious acts, 
as well as the common way, are dec¬ 
lared not liable to distribution.” 

Then the commentator proceeds to 
deal with each of these items, aiid 
the opinion expressed i)y \"ijnanes- 
wara as to ‘common way’is to be found 
in paragrapli 25 wliich is as follows ;— 

“The ci>inmon way, or roatl of in¬ 
gress and egress to and from the 
house, garden, or the like, is also indi¬ 
visible.” 

The same rule is referred to by N 11- 
kantha in the Vyavahara Mayukha. 
The same verse from Manusmriti is 
(iuoted in Chapter iV, section 7, and 
the word ‘prachara, which has been 
used for the expression ‘'common 
way” is thus ex()lained in the same 
s(M’tion: ''pfdchara is the way to the 
house, or ihe like, as also a pasture- 
ground for c iille etc.” (See Mandlik’s 
Hindu Law, pp. 70 and 71.) 

'rhese passages make it <piite clear 
that if tins \< to he treated as “com¬ 
mon way. or road of ingress and 
egress”, it it indivisible. T may add 
here that tlie wor(r‘prachara” which is 
used \u the verse (iuoted from Manus- 
rnriii- and which has been rendered in 
these translat ions a- ‘common way” is 
translated in the Sacred Books (ff the 
East Series Vol, XXV’^, as “pasture 
ground”, and I have not everlooked 


the interpretation which has been put 


b.v some commentators upon 
“prachara” as indicating 
groan 1.” In the foot-note 


the word 
“pasture 
on this 


verse (Manu TX, 212l in the said 


volume at page 379 it is also indi¬ 


cated that the word “prachara*’ is 
understood by some of the commenta¬ 


tors on Manusmriti in the sense of 
“common way”. But wliat is impor¬ 
tant is that tins word has been inter¬ 


preted in the Mitakshara in the sense 


of ‘common way’, and that is how it is 
interpreted in the Vyavahara May¬ 
ukha. The author of the Vyavahara 
Mayukha gets over the apparent diffi¬ 
culty by accepting both the meanings 
of the word “prachara”. There is no 
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doubt, therefore, that, on the autho. 
rity of the Mitakshara and the 
Vyavahara Mayukha, by which we 
jare bound, the land which was 
reserved as common passage at the 
time of partition between the parties 
in 1916 is not divisible. 

It is urged, however, that this rule 
ought not to be strictly applied, under 
the modern conditions obtaining in a 
large city like Bombay. The rule to 
my mind is so plain that I do not see 
how it could be said to make any 
difference whether it is to be applied 
to any land in the city of Bombay or 
outside. Further it is urged that the 
‘common way’ referred to in the texts 
would refer to the “common ways” 
existing prior to partition, but not to 
such‘‘common passages” as are created 
for the first time and reserved by 
agreement between the parties at the 
time of the partition. I am unable to 
discover in this contention any real 
answer to the application of the plain 
and simple rule to the facts of this 
case. This point was not raised in 
the trial Court, and as I have already 
statad, it was only referred to in the 
course of the argument before us. 
But the rule is clear, and I do not see 
how the plaintiffs can escape the ap¬ 
plication of that rule. This rule is 
referred to in N^athubhai jUfiirajram v, 
Bai lia isgavri (1). No doubt there the 
facts were different and the rule was 
referred to under somewhat different 
circumstances. I refer to that judg¬ 
ment for the purpose of showing that 
the rule is not an obsolete rule of 
Hindu law, but a rule which is capa¬ 
ble of application, and which ought 
to be applied, wherever it can pro¬ 
perly apply. 

In the present case it is clear to my 
mind that when in 1916 the brothers 
divided the property and kept this 
passage common, they really kept it 
as a common way for the use of all the 
four brothers; and the attempt which 
has been made in the course of the 
argument to show that the owners of 
the southern plots C and D have great¬ 
er interest than the owners of plots 
A and B in the north does not appear 
to me to derive any support from the 


(1) [1912] 36 Bom. 379, 382-14 Bom 
L. R. 418-15 I. C. 818, 
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words used with reference to this pas 
sage in the decree relating to parti¬ 
tion. The land which is shown in the 
plan as passage has been described 
throughout as “common passage” and 
the plaintiffs’ claim for partition is 
based on the footing that all the 
owners of the four plots are co-owners 
of this land. It may be that the plain¬ 
tiffs have some greater use of the 
passage in virtue of the position of 
the plots C and D than the owners of 
plots A and B. But I do not see how 
the accident of the southern end of the 
passage being closed by a wall could 
make any difference in law to the 
rights of the parties, nor can I see 
how in law they can be said to have 
any more interest in the passage than 
the owners of plots A and B. Really 
the land which is now sought to oe 
partitioned is ‘common way’ and it 
ought not to be divided according to 
the rule of Hindu law to which I have 
referred That seems to afford a com¬ 
plete answer to the plaintiffs’ claim. 

But apart from this rule of Hindu 
law the point has been raised on be¬ 
half of the appellant that such a parti¬ 
tion which has practically the effect 
of depriving one co-owner of his in¬ 
terest in the property ought not to be 
allowe 1. On the other hand on behalf 
of tlie plaintiffs reliance is placed 
upon the rule about which there can 
be no doubt that a co-owner of any 
land is entitled to seek partition of 
the land at his will. But in the 
present case it is not a simple parti¬ 
tion by metes and bounds that the 
plaintiffs seek, but a partition on 
certain lines without which the parti¬ 
tion would obviously be of no use to 
the plaintiffs. The strip of land which 
is marked as common passage varies 
in width from eight to ten feet 
throughout the wdiole length, and as a 
strip of land it is absolutely incon¬ 
venient to divide it by metes and 
bounds. 

But the way in which the plaintiffs 
seek to get over the difficulty is by 
drawing a distinction between the 
right of passage as an easement and 
the right of ownership over the land as 
distinguished from the right of pas¬ 
sage. The argument is somewhat in¬ 
genious and I shall not attempt to 
state it in detail. In the case of land 
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which is owned by certain persons, it 
ought to be divided in the ordinary 
way if it is capable of division. If it is 
incapable of division it must be kept 
as the common property of the co¬ 
owners. It is not suggested that the 
alternative remedy of sale under cer¬ 
tain circumstances as provided by the 
Partition Act is applicable to this 
case nor is it suggested that such a 
remedy is suited to the present case- 
The very nature of the prayer shows 
that the ‘plaintiffs do not desire a 
simple partition, which obviously is 
not possible under the circumstances 
of the case, but a peculiar partition to 
serve their own interests without due 
regard to the interests of the co¬ 
owners. In view of the rule of Hindu 
law upon which I base my decision, it 
is not necessary for me to arrive at 
any final conclusion on the general 
question whether, apart from that 
rule, such a partition as is claimed 
by the plaintiffs is permissible in law, 
and even if it be permissible in law, 
whether under the circumstances of 
the case it would be right to direct 
such a partition. 

It is ditficult to escape the inference 
that soon after the decree was passed 
for the removal of the encroachments, 
in 1918, against the plaintiffs, they 
filed this suit with a view to circum¬ 
vent, if possible, that decree. If it be 
open to them in law to do so, they are 
entitled to that remedy. Rut in my 
opinion it is not open to them to do so. 

I would, therefore, allow the appeal 
to discharge the decree of the trial Court 
and dismiss the plaintiff’s suit with 
costs throughout. 

Crump J ,—As I agree that the decree 
of the trial Court cannot stand I wish 
to indicate briefly my reasons for that 
conclusion. The parties to this case 
stand in the shoes of the four sons of 
Balkrishna who were parties to the 
original division of this property. 
That partition by virtue of the decree 
in Suit No. 337 of 1910 was a complete 
partition, and I cannot see any ground 
on which it can now be re-opened- It 
is not suggested that there was any 

error there, or that the gpar- 
tition was of a partial nature. The 

B—12 


effect of the decree clearly was to 
decide that the property of which 
partition is now sought should he 
reserved as a common passage to the 
houses of the four parties. That'being 
so, it would follow from the decree 
itself that that passage is not property 
such as can be the subject of a further 
partition. Therefore even apart from 
the rule of Hindu law, as to which it 
is unnecessary for me to add anything 
in view of the judgment of the learned 
Chief Justice, it does appear to me 
that the suit is not maintainable, and 
that the jurisdiction which the Judge 
of the trial Court has exercised is a 
jurisdiction which he did not possess. 
The ingenuity of counsel has failed to 
discovor any precedents for such a suit 
as this, the reason obviously being 
that it is probably the first suit of its 
nature. If I felt any doubt as to the 
correctness of our view of the law, 
that doubt would be removed by a 
consideration of the motive which has 
impelled the plaintiffs to file the pre¬ 
sent suit. They do not in realitly de¬ 
sire partition of this common way. 
What they really desire to do is to get 
rid of the effect of the decree against 
them whereby they were ordered by this 
Court to remove a certain encroach¬ 
ment on that way. It is an ingenious 
course, but one which I do not think 
could possibly be permitted to succeed. 
The grounds on which tne trial Judge 
has proceeded are those of convenience 
rather than of law. It may he true tliat 
the portion of the passage which has 
been assigned to the plaintiffs is of no 
value to the other parties, hut then 
they are the best judges, and they 
cannot be compelled to surrender the 
rights which were awarded to them by 
the partition decree in the previous 
suit without their own consent. There¬ 
fore it seems to me that the suit must 
of necessity fail whether it be approa¬ 
ched on the basis of the rule of Hindu 
law or on the basis of any other sys¬ 
tem of law which could conceivably be 
applicable to the present case. I| 
agree, therefore, that the appeal should! 
be allowed and the suit dismissed 
with costs. 

Appeal allowed. 
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Shah C. J. and Crump J. 

Jagannath Narsindas Marwadi —Plain¬ 
tiff-Appellant. 

V. 

Tiaoji TuUiram Pansar^-Defendant- 

. Respondent. 

S. A. No. 721 of 1921 D. 5th Septem¬ 
ber 1922 from the decision of D. J. 
Nasik in A. No. 226 of 1920. 

(a) T. P. Act S. 59-Proof of attesta¬ 
tion. 


Tt is clear from S. 70 of the Indian Evidence 
Act that the admission of a party to an attest¬ 
ed dornment of its expcution by himself shall 
he siifHcient^ proof of its execution as against 
him though it he a document required by law 
to he attested. Where there is no evidence or 
no indication on the record whatever that the 
attestations were not proper nor is there a plea 
of want of due attestation, mortgagee need not 
prove attestation. 14 Bom. L. R. 1034 Dist 
[P. 01 O. 11. 

(b) Evidence Act. S. 70—Execution, 
meanino: of. 

Per Crump, ./.—The word ‘'execution” 
means that the party by affixing his signature 
or mark has signified his assent to the contents 
of the document and if a party admits that he 
has done this, then he admits execution. The 
admission of execution cannot be taken to 
mean an admission not only of the signature 
or mark in token of assent by him hut also that 
all the legal formalities connected with the 
document have been complied with. Nor is 
there any reason for holding that where a partv 
admits ex*^cution within the meaning of this 
section, he must necessarily be token to admit 
that the document has been attested as requir- 
ord by S. 59. [P. 92 C. 1]. 

O. R. Paivardhan—for the Appellant. 

Respondents*—Not represented. 

S^ah A(7, a J.—The plaintiff in this 
case sued to enforce his mortg^age 
bond dated January, 8, 1912. The bond 
was for Rs. 500. The defendant No. 1 
filed a written statement in which he 
disputed the claim, but he did not 
dispute either the execution or the 
validity of the mortgage bond. The 
defendant No. 2 was joined as a pur¬ 
chaser of a part of the mortgaged pro¬ 
perty subsequent to the mortgage, but 
he did not appear to contest the plain¬ 
tiff s claim- ^The first issue raised 
was, whether the mortgage bond in 
suit was proved. It may be mentioned 
that when defendant No. 1 was 
examined in the suit, he admitted the 
execution of the bond in his evi¬ 
dence. The learned trial Judge, 
hovvever.^ relying upon the decision 
in Dalichand Shivaram v. Loiu 
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SaJeharam (1) came to the conclusion 
that as there was no proof in the case 
of such attestations as are required by 
S- 59 of the Transfer of Property Act 
the bond was not proved and dismissed 
the plaintiff’s suit. 

In appeal to the District Court the 
same point was raised, and it was dealt 
with by the District Judge practically 
on the same lines. It may be men¬ 
tioned, however, that he realised the 
circumstance which distinguishes this 
case from Dalichand v. LatUt namely, 
that there was no evidence in the 
present case that the attestations had 
not been made in the proper manner, 
whereas in the other case there was 
such evidence. 

The present appeal is preferred by 
the plaintiff to this Court and the 
respondents have not appeared before 
us. The defendant No. 2 has not been 
served, and Mr. Patvardhan for the 
plaintiff agrees that defendant No. 2’s 
name may be struck off from the suit, 
as he does not desire to press his 
mortgage claim against that part of 
the mortgaged property which has 
been transferred to him. He is con¬ 
tent to limit his security to the pro¬ 
perty in the possession and ownership 
of defendant No. 1. 

The principal point, however, that 
has been urged on his behalf is that 
both the lower Courts are wrong in 
their view that the martgage bond is 
not p^'oved. 

The circumstances in the present 
case with regard to the mortgage bond 
are these. Defendant No. 1 not only 
has not denied the execution of the 
bond, but has in terms admitted it in 
his evidence. There is nothing in the 
pleadings to show that any point was 
raised by him that the attestations as 
appearing on the bond were not made 
as required by law. There are two 
attestations on the bond exclusive of 
the writer’s signature after the attesta¬ 
tions and so far as the appearance of 
the document is concerned, those 
attestations would be consistent with 
their having been made in a proper 
manner. 

There is nothing in the evidence in 
the case to show that the attestations 
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were not properly made, that the 
attestants did not witness the actual 
execution of the document in their 
presence. Under these ciicumstances 
the question is whether the lower 
Courts are right in holding that unless 
the plaintiff adduces evidence to prove 
that the attestations were properly 
made, the bond should be held not to 
have been duly executed. It seems to 
me that the lower Courts have gone 
too far in holding that the bond is not 

proved. 

In i'the first place, it is clear from 
S. 70 of the Indian Evidence Act that 
the admission of a party to an 
attested document of its execution by 
[himself shall be sutficient proof of its 
execution as against him, though it 
be a document required by law to be 
attested. 

In the present case, there is the 
other circumstance that both the 
attesting witnesses are dead. In the 
case of S^amu Palter v. Abdul Kadir, (2) 

there was evidence to show that the 
attestations were not made in the 
presence of the executant at the time 
When the executant signed the mort¬ 
gage bond, and on that evidence it was 
found that the attestations were not in 
iccordanco with law. In the case of 
Daiickand Shivram v. LrAu Sdicharam (1) 

also there was evidence to show that 
the attestations had not been proper. 
In the present case there is no such 
evidence, and no indication on the 

record whatever that the attestations 
were not proper. 

Under these circumstances, it seems 
to me that the document is proved. I 
base my decision, first, on the ground 
that there is nothing in the pleadings 
to show that the plaintiff was pui to 
the proof of the attestations: and, 
secondly, on the provisions of S. 70 of 
the Indian Evidence Act, according to 
.tbe plaintiff is relieved from 
the obligation of proving the execution 

to it has 

emitted Its execution. We have not 
_ 0 be nefit of any argument in 

35 Mad. 607; 39 I. A. 218, 

Vo 23 M. L. ,1. 

33«; (1912) M. 
W. N. 935; 10 A. L. J. 259; 14 

1 C. L. J. 596; 

16 I. C. 250 (P. C.) 


this case on behalf of respondent No. 
1. But after a consideration of tho 
arguments urged on behalf of tho 
appellant, and of tho facts in tho case, 
we have come to tlie conclmsion liiat 
the view taken by the lowc;- Courts is 
wrong. I wouM, therefore, allow tho 
appeal, sei aside the decree of tlie 
lower appellate Court and remand tho 
suit to the trial Court to be disposed 
of according to lav/. All costs up to 
date to be costs in the suit. 

Crump J.—The Courts in this case 
have held that the plaintiff cannot 
succeed because there is no evidence 
that his mortgage bond 'was attested 
by two witnesses, and therefore, it is 
not proved tliat tiio requirements of 
S. 59, paragraph 1, of tlie Transfer of 
Property Act, as explained by the 
Privy Council in Shumu patter v. Abdul 
Kadir^ C2), have been complied with. 
In so doing, the Courts have relied upon 
the decision of this Court in Dididiand 
Shivaram v. Lotu Sv-hkaram (l), Jt 

appears to me, however, that the 
case of Dalichand Sltivvarn v, Lotu Sa- 

khanim is at once distinguishable from 
tlie case now before us. In that case 
the validity of the mortgage with re¬ 
ference to S. 59 of the Transfer of I^ro- 
perty Act was raised iu Limine^ and 
was in fact made the subject of a 
preliminary issue Upon that issue 
evidence was adduced, and it was 
found that tho reqnirements of S. 59 
in the matter of attestation iiad not 
been complied with. 

The .District Judge in this ease has 
observed this distinctiom but has 
failed to draw from it the n^^cessary 
coneldsion that tho juatter was one 
which should have formed the sub- 
ject of an issue upon which the parties 
would be entitled to give evidence, 
i he reasons which he assigns for not 
sending down an issue upou the point 
are not satisfactory, for they are such 
as would apply in tlie case of every 
suit in which it is necessary to send 
down an issue. The case must, there¬ 
fore, be,approached apart from this 

decision, and if it is so approached, it 

appears to me that the judgment of 
tiie L'Ourt below is wrong. 

Eii'st, as regards the so-called ad¬ 
mission of execution which has been 
pressed upon us as dispensing with the 
proof that the formalities of attesta. 
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tions have been complied with. Upon 
this point I feel considerable doubt. 
Section 70 of the Indian Evidence Act 
lays down that the admission of a 
party to an attested document of its 
execution by himself shall be suffi¬ 
cient proof of its execution as against 
him, though it be a document required 
by law to be attested. 

Now the question that immediately 
arises on the application of this 
section is as to what is meant by 
“ execution*’, and as I understand the 
law, the word “ execution *’ there 
means that the party by affixing his 
signature or mark has signified his 
assent to the contents of the docu¬ 
ment, and if a party admits that he 
has done this, then he admits execu¬ 
tion. I do not think that the admission 
of execution can be taken to mean an 
admission not only of the signature 
or mark in token of assent by him, 
but also that all the legal formalites 
connected with the document have 
been complied with. Nor do I see any 
reason for holding that where a party 
admits execution within the meaning 
of this section, he must necessarily be 
taken to admit that the document has 
been attested as required by S. 59 of 
the Transfer of Property Act. But in 
the present case even if that fuller 
meaning were given to the words “ad¬ 
mission of execution” the result would 
be precisely the same, for it would be, 
in my opinion, impossible to hold that 
that which the defendant here stated 
can be read as meaning that he 
admits that the document was valicHy 
attested. He is an agriculturist and 
illiterate, and all that he says is “ I 
passed this document,’* and when he 
said that his meaning was that he put 
his signature or mark, and he cannot, 

I think, be taken to have intended 
more. Therefore, that admission can 
dispense with the proof of execution, 
only in the limited sense in which I 
understand that term. But there are 
other legal principles to be applied 
which appear to me to conclude the 
matter. The plaintiff in his plaint 
sets out that he is suing ©n a mort¬ 
gage, and when he sets that out, he 
must be taken to assert that it is a 
valid mortgage. The defendant in his 
written statement raises no plea that 
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the mortgage is invalid. There is a 
vague statement that the claim is not 
admitted, But the real defence sug¬ 
gested was that the consideration was 
not as represented, and that the ad¬ 
vance set out in the mortgage was on 
account of past dealings. Thus there 
was never any allegation by the de¬ 
fendant that the contract was invalid 
or incapable of being enforced, and 
that being so, the principle laid down 
m Order 6, rule 8, of the Code of 
Civil Procedure, would, in my opinion, 
be applicable. Of course, where it is 
brought to the notice of the Court that 
the document is in any way invalid, 
for instance, where it is apparent up¬ 
on the face of it or where it is so dis¬ 
closed iii evidence, then in spite of the 
absence of any pleading, it might be 
the duty of the Court to take notice of 
that fact. The defendant here is an 
agriculturist and there are certain mat¬ 
ters which a < ourt is required to inquire 
into as laid down in S- 12 of the Dek- 
khan Agriculturists’ Relief Act. But 
the present point is not covered by that 
section and so far as I understand the 
case, it was never pleaded in the suit, 
and there is nothing upon the face of 
the document or anything in the evi¬ 
dence to bring to the notice of the 
Court, that this document was not 
validly attested. In that aspect of the 
case, it appears to me that the Courts 
were wrong in going into this question 
and that, as that question did not pro¬ 
perly arise, the mortgage cannot be 
held to be invalid on account of the 
absence of proof which the plaintiff 
was never properly called upon to give. 

For these reasons, I agree in the 
conclusions reached by ray Lord the 
Chief Justice and in the order proposed 
by him in the case. 


Suit remanded. 
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Mulla, J. 

TV. Burh and Go, — (Plaintiff) Appel¬ 
lant* 


V. 

Qordhandas (Defendant) Res¬ 

pondent. 

0. C. J. Suit No 5095 of 1921 D. 17th 
January 1922. 
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(q.) Contract' Act^ S.i. 82 and 83—When pro¬ 
perty in goodii passe^i to buyer. 

The combined efiect of those sections is that 
■where goods agr.eed to be sold are not ascer¬ 
tained at the time of making tii? agreement but 
goods answering the description in the agree¬ 
ment are subsequently appropriated by one 
party for the purposes of the agreement and 
that appropriation is assented to by the 
other, the sale is complete, and the property 
in the goods passes to the buyer. In order that 
the property may pass to the tuyer it is neces¬ 
sary that the goods appropriated to the contract 
by the seller must answer the description in 
the agreement. Mere appropriation by the 
seller does not pass the property in the goods 
to the buyer. The eftect of appropriation is 
that the seller loses the possibility of with¬ 
drawing the goods from the contract and he 
would break his contract with the buyer if 
he offered any other goods to him, though the 
goods still remained his property. Vhe appro¬ 
priation must be assented to by' the buyer to 
pass the property. [P. 95 C. 1, 2] 


(b) Contract Act, S. UH—Acceptance 
The question of acceptance does not ari' 
when the property in the goods has passed i 
the buyer. The provisions of S. 118 do not a 
ply where the property in goods has passed 
the buyer; for where the property in koo( 
passes by appropriation on the part of the selh 
and assent on the part of the buyer since tl 
appropriation can only be of goods of the co 
tract description, the conditions of the contra 
aroe^.^/Zpo^Am complied with. The case co 
templated by S. 118 is one where there has bc( 
a contract with a condition and the condition 
broken. In such a case the buyer may waive th 
right of rejection and accept the goods. Tl 
property in the goods then passes by the buver 
acceptance and if the buyer thereafter rofus' 
to pay for and take delivery of the goods, tl 

se ler is entitled tc sue the buyer for tl 
price. (P.96C.1] ^ 

Kama and Lapi-ior the Plaintiffs. 

Munshx With Kanga-for the Defend 
ant No. 1. 


Mulla J.—Thiii suit arises out of a 

-Tanuary 31, 
whereby the plaintiffs agreed to 
sell and the defendants agreed to buy 
ftve cases of black and coloured 
worsted Venetian at the price of 8s Qri. 
per yard.^ The goods were to he 
Shipped in two lots monthly from 
Uctober approximately.” The suit is to 
recover the loss on re-sale of two out 

kL u r ® damages for 

reach of the contract in respect of 
the remaining three cases. 

business as 

commission agents and merchants in 

piece goods. The defendants at all 
times material to this suit carried on 
hmsiness in partnership in piece-goods 

Two Laxmidas Gordhandas. 

Iwo out of the said cases arrived in 


Bombay per S. S. City of London on 
August 10, 1920. On August 17, 1920, 

the plaintiff sent an invoice and also 
shipment samples in respect of the 
said two ca.ses to the defendants. On 
September 28, 1920, the plaintiffs sent 
an invoice and shipment samples in 
respect of the remaining three cases to 
the defendants. On October 22, 1920, 
the said ca.ses arrived in Bombay per 
S. S. Boronjedburgh. The defendants 
admit receipt of shipment samples in 
respect of all the five cases, hut none 
of them was produced in Court at the 
hearing of the suit. The defendants 
had instructed the plaintiffs to 
put thc^ initials of their firm, name¬ 
ly, L G , on the cases, and the same 
was done accordingly. The invoices 

(Ex. C and D) show the mark put 
on the halos. 

The contract being f. b. h., the de¬ 
fendants had to pay customs duty and 
clearing charges and to clear the same 
at their expense. As is usual, how 
ever, in such cases, the defendants 
requested the plaintiffs’ muccadam to 
clear the goods on their behalf They 
paid customs duty and clearing 
charges to the wnccadam, and the 
goods were cleared by him and they 
were subsequently placed in the duty 

paid ware-house of the Bombay Port 
Trust. 

The plaintiffs were entitled under 
clause (c) of the contract (Ex. B) to 
fix the rate of exchange at any time 
within thirty days from the date of 
the arrival of the steamer. The de¬ 
fendants requested the plaintiffs to 
wait as they thought the exchange 
would turn in their favour within a 
short time and the plaintiffs waited 
accordingly. On October 23, 1920, the 
plaintiffs at the request of the second 
defendant fixed the rate of exchange 
in respect of the two cases that arriv¬ 
ed per S. S. City of London. On the 
next day the plaintiffs sent a bill in 
rupees (Ex. G) to the defendants in 
respect of the said two cases. 

On December 4, 1920, the plaintiffs 
sent a bill to the defendants for Port 
Trust rent in respect of the two cases 
that arrived per S. S. City of London 

and the defendants paid the bill on 
December 27, 1920, (Ex. F.). 

Thereafter the plaintiffs repeatedly 
requested the defendants to pay for 
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and take delivery of the said five 
cases, but the defendants asked for 
time and the plaintiffs gave time to 
the defendants. As the defendants 
did not pay for and take delivery of 
the goods, the plaintiffs through their 
attorneys addressed a letter to them 

1921, stating that 
though the defendants had repeatedly 
promised to pay for and take delivery 
of goods, they had failed to do so, 
and intimating that unless the goods 
were paid for within two days from 
the receipt thereof the plaintiffs would 
sell the said goods on account and at 
the risk of the defendants. In the 
said letter the plaintiffs also stated 
that, though the rate of exchange in 
respect of the first lot of two cases 
was fixed with defendant No. 2, the 
rate in respect of the remaining 
three cases had been kept open at the 
request of the defendants. 

The plaintiffs thereafter got the said 
five cases advertised for sale and the 
sale was fixed for August 25, 1921. On 
that date a little before the auction 
commenced, defendant No. 1 requested 
the plaintiff’s to postpone the sale stat¬ 
ing that he would arrange to sell the 
goods privately at better rates- Defen¬ 
dants No. 1 denied having requested 
the plaintiffs to stop the sale, but his 
denial is false; for, on the same day, 
that is, August 25, 1921, the plaintiffs 
addressed a letter to the defendants 
recording the fact that the sale had 
been stopped at the defendants’request 
and this was not denied by the defen¬ 
dants. Subsequently the defendants 
asked the plaintiffs to procure them 
samples of the goods to enable them 
to sell the goods by private contract 
and the plaintiffs sent samples accord¬ 
ingly. Defendant No. 1 denied that he 
asked for samples of the goods in suit 
and said that the samples were of 
other goods. I hold that this denial is 
false. Defendant No. 1 asked for 
samples both of goods comprised in 
the said contract and of other goods. 
The plaintiffs waited for four weeks, 
but as nothing was done by the defen¬ 
dants in the matter, the plaintiffs 
wrote to the auctioneers on September 
23. 1921 ( Ex. S.) to advertise for 
sale of the two cases that arrived by S, 

S. o/ London. The two cases were 
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advertised for sale, and they were 

i auction on October 3, 

The auctioneers’ memo is Ex. 
L in the case. The plaintiffs claim the 
the loss on re-sale in respect of the 
said two cases and damages on the 
basis of the rate realised at the auc¬ 
tion sale in respect of the remaining 
three cases. 

At the hearing of the suit counsel 
I or the defendants raised inter alia the 
following issues:— 

(1) ^Vhether the property in the goods 
passed to the defendants ? 

(2) Whether the goods offered to the 
defendants were of the quality and 
shipment agreed upon ? 

As there was no objection taken by 
the defendants on the score of ship¬ 
ment either in the correspondence 
before suit or in their written state- 
ment, counsel for the plaintiffs object¬ 
ed to issue No. 2 so far as it related to 
shipment. Thereupon counsel for the 
defendants asked for leave to amend 
the written statement and leave was 
granted to them on the defendants 
paying the costs of the day and the 
costs of the amendment. The defend¬ 
ants have since then amended the 
written statement. 

The defence so for as it related to 
quality was given up by the defendants 
at che subsequent hearing of the suit, 
not a word having been said about it 
by the defendants or their counsel. 

At the hearing of the suit it was 
contended on behalf of the defendants 
that the goods were not of the contract 
shipment, that the property in the 
goods had not passed to the defend¬ 
ants, and that, even if property did 
pass, the goods were not accepted by 
them within the meaning of S. US of 
the Indian Contract Act and the 
defendants were justified in refusing 
payment for the goods. 

As regards shipment, the contract (Ex 
B) provides that the goods should be 
“in two lots monthly from October 
approximately.” The first lot of two 
cases arrived in Bombay on August 10 
1920, and the second lot of three cases 
on October 21. 1920. Duo intimation 
of the arrival of the goods was given 
by the plaintiffs to the defendants. 
Though the defendants knew that the 
goods had arrived partly in August 
and partly in October, the defendants 
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paid the customs duty and clearing 
charges in respect thereof and got the 
same cleared on their behalf by the 
plainciffs’ mwc'id'im. The defendants 
also paid godown rent in respect of 
the first lot of two cases. Further, 
though the plaintiffs repeatedly 
demanded payment from the defend¬ 
ants of the price of the goods and 
wrote several letters to the defendants 
demanding payment ( Ex. H), the 
defendants did not object to payment 
on the ground of late shipment at anv 
time. Nor was the objection that the 
goods were not of the contract, ship¬ 
ment taken by the defendants in tlieir 
written statement. The objection was 
taken for the first time when issues 
were raised by the defendants’ coun'sel. 
1 hold that the goods that arrived in 

Bombay on August 10 , 1920, and on 

October 21, 1920, were of contract 
shipment. The words in the contract 
are shipment from October approxi¬ 
mately which are quite different from 
October shipment.” I think that the 
reason why no objection was taken bv 
the defendants on the ground of ship¬ 
ment was that the defendants them- 

86 ves treated the goods as of contract 
shipment though thev arrived in 
August and October. ' 

consider is whe- 

the dpf! Property in the goods passed to 
the defendants, for if the propercy did 

to tlm P'Aintilfs are not entitled 

enti led ‘hey are 

Prei^ailing ac the date of 
the material sections of 

C’S ou'on.,' t 

t^t whore goods agreed to be sold are 

ascertained at the time of makhm 

the descr°in^"‘’ -'’“I answering 

'■'lubse-mpnH^*'^’* agreement are 

party'fortp^ appropriated by one 

purposes of the agroe- 

'sentfiH^^f'^ that appropriation is as- 

ploto ami if other the sale is com. 

to the conWf appropriated 

iThni • <^e;oription in the agreement 

irims ,n Fiffera Broi/^er. v. IsJdeZl 


I 
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Brothers (1) the plaintiffs had contract¬ 
ed to sell to the defendants two parcels 
of sawn laths to be shipped at Wasa 
for Hull and to be of particular speci¬ 
fied lengths, and it vras expressly 
privided tliat the property should pass 
on shipment; it wasncvcrtlieless held 

by Bignam J. that the latter provision 
only applied to laths of the description 
contracted for and the sellers not hav¬ 
ing .supplied laths of that description 
were not entitled to recover the price. 
As regards tlie buyer’s assent to the 
appropriation, it is to be noted that 
the assent m ay he express or implied. 
See B ^oi'iche Urtd Boda Buhric y 

Iltr.ksnn (2) and Bignataro v. Gilroy (3). 

In the iiresent case, as I have held 
liefore, the goods offered to the defend¬ 
ants answered the description in the 
agreement. The act of the sellers in 
sending the invoices to the buyers 
amounted to a notification of appro- 

sellers [ihe Pivrchim (4)* 
Benjamin on Sale, 6th Ed. p. 420 
cited with approval in Be. Cargo ex S S- 
happpvfels (;>) J and tlie subsequent acts 
of the buyers, namely, the requests to 
the plaintiffs’ muccudom to clear the 
goo.is on their behalf, coupled with the 
payment of customs duty and clearing 
charges to the muccodain and the 
payment of Port Trust rent, constitu¬ 
ted an assent by the buyers to the 
appropriation, with the result that the 
property in the said five cases passed 
to the buyers. Of course, mere ap- 
liropriatiou by the seller does not pass 
the property in the goods to the buy¬ 
er. The clteotof appropriation is that 
the seller loses the possibility of with¬ 
drawing the goods from the contract 
and he would break his contract 
with the buyer if he offered any other 
gooisto him, though the goods still 
remainel his property. The appro¬ 
priation must he assented to by the 
buyer to pas.s the property. 

The^next point urged on behalf of 
the dbuundant.i was that though the 
property in the gi.ods passed to the 
detendaiits, it was competent to the 


( 1 ) 

{■D 

( 3 ) 

( 4 ) 

(5) 


[1‘JOl] 1 K. B. G08. 

11906J A. G. 419, 421. 

[1919] 1. K. B 459. 

1918] A. C. 15'i, 171. 

[1914142 Gal. 334, 342, 343,-30 
1. C. 174. 


Ratanbai 

defendants, if the goods were not of 
the contract shipment, to repudiate 
the contract and to refuse payment 
for the goods as the defendants had 
not accepted the goods within the 
meaning of S. 118 of the Indian Con¬ 
tract Act. The first part of S. 118 is 
as follows :— 

“Where there has been a contract, 
with a warranty, for the sale of goods 
which, at the time of the contract, 
were not ascertained or not in exis¬ 
tence, and the warranty is broken, the 
buyer may accept the goods or refuse 
to aceept the goods when tendered.’* 

The word “warranty” is used in this 
section in the wide sense of condition, 
that is, a stipulation, the breach of 
which may give rise to a right to 
treat the contract as repudiated, as 
distinguished from a stipulation, the 
breach of which may give rise to a 
claim for damages. In connection 
with this section it is important to 
observe that the question of accept¬ 
ance does not arise when the property 
in the goods has passed to the buyer. 
This, as stated in Benjamin on Sale 
(6th Ed. p. 853), foUows from prin¬ 
ciple. The result is that the provi¬ 
sions of S- 118 do not apply where the 
property in goods has passed to the 
buyer; for where the property in goods 
passes by appropriation on the part 
of the seller and assent on the part of 
the buyer, since the appropriation 
can only be of goods of the con¬ 
tract description, the conditions of the 
contract are e.t hypothesi complied 
with. The case contemplated by S. 118 
is one where there has been a contract 
with a condition and the condition is 
broken. In such a case the buyer may 
A’aive that right of rejection and 
accept the goods. The property in the 
goods then passes by the buyer’s ac¬ 
ceptance and if the buyer thereafter 
refuses to pay for and take deli/ery 
of the goods, the seller is entitled to 
sue the buyer for the price. 

In the present case, as I have 
already stated, the goods oifered to 
the defendants complied with the 
description in the contract and the 
property in the goods passed under Ss. 
82 and 83. Bufe even if the goods were 
not of the contract shipment and the 
property in the goods did not pass to 
the defendants I hold that the defend- 
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ants by their conduct waived the 
condition as,to>hipment. It is. there¬ 
fore, too late for the defendants to con¬ 
tend that they are not bound to pay 
for the goods on the ground that the 
goods were not of the contract ship¬ 
ment. By waiving the stipulation as 
to shipment the defendants accepted 
the goods. It is elementary law that a 
party may waive a stipulation which 
is for his own benefit. 

As the property in the goods passed 
to the defendants, they are bound to 
pay the loss on re-sale in respect of 
the two cases that were sold on 3rd 
October 1921. 

As regards the remaining three case 
which were not sold, the plaintiffs are 
entitled to damages only. I hold that 
the breach took place on September23, 
1921, that being the date on which the 
plaintiffs wrote to the auctioneers to 
advertise the two cases for sale (see 
Ex. S). On the evidence before me 
I hold that the market rate of the 
goods in question on September 23, 
1921, was Rs. 3 nett, pei yard. 

The rate of exchange in respect of 
the two cases was agreed at 1 S. 
71/16 d. As regards the rate of ex¬ 
change in respect of tJ>e remaining 
three cases, the parties have agreed 
to take it at I S. 5 9/32 d. being the 
rate prevailing on October 3, 1921. 

The result is that there will be a 
decree for the plaintiffs for Rs. 9,094 
costs and interest on judgment at six 
per cent oer annum. 

Suit decreed. 
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Shah Ag. C. j. and Pratt, J. 

J^dtdubai Rustomji Daddchdnji, 

V. 

Cd>*'dsji Edaiji Dadac^dvji. 

O. C. J. App. No. 25 of 1022, D. 2nd 

August 1922. 

fa) Will-Construction-Terrns used. 

A will provided.—“ My present surving wife 
Ratanbai is now in the family way. And she 
has expressed in my presence of her free will 
and accord to live as member of the family 
with my executor {i. e.) my elder ^or 
eldenty brother Cawasji, As to whatever 
(child) children there may be born of her wonib 
my brother shall bring up and maintain 
tiie same, And my said executor shall 
defray ail the expenses in connection there¬ 
with out of my property and eftects. And 
he shall maintain the family. The 
expression ‘maintenance of the family* 
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includea the maintenance of my said execu¬ 
tor also. Should a son te born he also 
shall be cherished and maintained, and 
educated, and brought up. And when he 
comes of age ray executor or after his deatli 
his executors shall makeover the whoie of 
my remaining properties to the ^ai I son. 
Should the child die in tender a; 
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minor and should my wife for any reason 
whatever be unwilling to ive as a member of 
the family with my executor, then my executor 
shall out of ray property purchase ih:nKls f,jr 
Rs. 5,000 bearing interest at -1 per cent, at the 
market rate and shall transfer the same to 
the name of ray said wife, Ratanbai. 

Held that {!) the bequest in favour of the 
son was vested interest at the date of the 
testator’s death. (2) that the intention of the 
testator undoubtedly was that tlm i)r(>perty 
OB death of the son. if he died a uiitior. should 
not go to the widow. Hut that is an intention 
which if the bequest is vested, is defeated by 
the operation of law, and the sitnathm cannot 
bo saved by reading that clan^n as divestiny t’ne 
estate which on tlie applicatioii <.f 
visioQS of S- 107 of the Succession Act juu-il lx' 
treated as vested. (3) that tuc* plaintill wouid 
be the heir of the iotant son according to tlie 
rules of Inte.statT Succession amon:r Ihirsis 

XXI 01 1885, subject i > idv pi'c:v:so 
that the Letters of Administrations arc - ijtiiined. 

(h) Sacce^non Act .S'. V}7-~Exr.enlin 

Where the piorisions in a v.-ii] amount to 

a dipcetionto spend a part of the income for 

the benefit or the legatee, it \.'onl-i 1,0 

sufficient to bring the case within the ifvceo. 
tion. ' 

(c) Will—Coiutnicti 

doubtfcl i,ni,ort to 1„. 

hLTnf ®“‘'c,se. To soarcl, ami silt tlm 

^-'.lorstaiMt amt 
diftor^nt tor"' * Indians who speak a 

9 thoZht '>’defiat halets 

ditioM fflit nrought up under .liftereat cou- 
dltiona of life, seems almo.st absurd. [I* 9H (1 11 

D. S. Hethna.~ioy the Appellant. 
Jayakar, with Jinnuk and C'jyr/m/: j’or 

uespondent No. 1. 

iive?r Summons wl, ieh has 

out by w IS taken 

Rustomf^hm wllnw of 

constrnnt-^"^'^ I®® Dadaelian iee. For Ihe 

nstruction of a will dated Fel„ nar>^ 

died onhnsband, who 
his wm 'Vhenho made 

pregnant and 

on May 27, 19^3 ° 

Julv '2 ^tifaru (hod on 

is he hrnfb ’ defendant No. 1 

of deceased Rustomji 
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and the sole executor under the will. 
'Defendant No. 2 who was sub.'iequontly 
joined, is the dain^hter of Rustomji 
by another wife vvho hai pretie.mased 
him. The dofen lant No. I took out 
nrohite o-‘ vvill <in OtOoher ’i, i 9 I 3. 
The prcVvTte with a oopy of tlie original 
will whi di is wrirren in ( U:jarctti 
lingnage and its tran.dation is marked 
I'.x. A. 'rho <iucstions that were 
raised in the summons were t hese ;— 

(1) Whether under the will of Rus- 
tnmji Edalji the bequest of the 
re-idiie of liis e-ioAe to his son was 
vt:s:tod interest at (he dale of the 
testator's death or was contingent on 
the said son attaining t!io age of 
majority ; 

(D Whether, if the hoqaost was 
N’esUoi. it Win- diverted by iho death 
(>i (h(! said s(jn l)''foi'(» ailaining the 
of majoi'ity ? 

(3) W'lieiluM-tlie plaintiiT as the heir 
of the <ai:l son i-. 'mliilod to (lie said 

hv^qiiest ; .ind 

(4) WlnUher the estate the said 
Rustoiiiji Ivlalji D-idacIn;njc?e should 
he administered by and under ttie 
dire: tions of tin's llon’hlo (’mart ? 

The lifih (juostion was snhscquently 
added whicli is as follows. 

(a) In tlie ovemt of the liequest of 
the residue to liie son being held to he 
coTttingeni, whether the 1st defendant 
isentitlofl to the residue under the 
said will or whetlier the testator died 
intostat.e as to his re.siduar^^ estate? 

'Idu* learned Judge was of opinion 
that the I)(‘pie.^t (,!' the residue of his 
estate in favour of liis son was con¬ 
tingent on the said son attaining the 
age of maiority. 

The S'- oo-i question did not survive 

for ''‘msifluration. 

riu' a’lsW'T to the third qiie'-tion 
really depon.lel upon the answer to 
lira hr.>! qu,'-tion, and the question 
was answered in t!ie negaiiv^e 

Tile fourtli que'-tion as to the direc¬ 
tion (0 a-l.uinis. r the e-uaie wus 

al.'O ;i.n :wered in vje ]teg i(i\(!, and it 

was iiebi as !’eg;rds i!io Jiftli q’u^slion 
that the fir.^c defendant was eiititled 
to the re-,i(ino of tlie estate 

in the appeal before us the same 
questions have been reagitated, and 
the inost important que.stion among 
them is the first (luestion whetlier the 
bequest in favour of the son was con- 




tlAT.VKBAI r. CAWAF^-n. 


tingent or vested interest. The 
other question is whether under the 
residuary clause the executor got the 
estate subject to the payment of the 
legacies mentioned in the will. 

In the course of the argument 
several English cases were cited, 
but it seems to me that the questions, 
so far as they relate to the construc¬ 
tion of the will, must be answered 
with reference to the terms of this 
particular will. It is hardly necessary 
to point out that the reference to the 
English decisions cannot be of any 
help on those questions. Their Lord- 
ships of the Privy (Council pointed out 
in Norendr'd ^aih Sircfir v, Knmalbasini 

Dasi (1) that“ to construe one will by 
reference to expressions of more or 
less doubtful import to be found 
in other wills is for the most 
part an unorofitable exercise, ” 
and they further point out that 
“ to search and sift the heaps of cases 
on wills which cumber our English 
Law ReportSt in order to understand 
and interpret wills of people speaking 
a different tongue,trained in different 
habits of thought and brought up 
under different conditions of life, 
seems almost absurd ” To the same 
effect are the observations in Bfuxqn- 
baii Bormanya v. Kali Vharan Singh (1) 

and these observations are emphasised 
in the recent decision of r. K. 

B, Nu'iP.rwanji J^ustomji in Privv 

Council Appeal No. 47 of 1921, not 
yet reported. [Subsequently re¬ 
ported in (3)] In dealing witli the 
construction of the will I propose to 
confine my attention as far as possible 
to the terms of this will. In the case 
of Dinbai v. K, B. N’f^setunnji RuHtomji, 

(1) [1896] 38 Cal. 468-23 L A. 18 (26) 
-15 C. W. N. 393-9 M. L. T. 411- 
21 M. L. J. 387-8 A. L. J. 433- 
13 C. L. J. 434-13 Bom. L. R, 
375-(1911) 2 M. W. N. 295-10 
LC. 641. 

(2) [1911] 38 Cal. 468-38 I. A, 54-15 
C. W. N. .393-9 M. L. T. 411-13 
C. L. J. 434-21 M. L. J. 3»7-8 
A. L J 433-13 Bom. L. R. 375- 
(1911) 2 M. W. N. 295-lOL C. 
641 ( P. C. ) 

(3) 1922 P.C. 311-49 I. A. 323-27 C. 
W. N. 199-31 M. L.T. (P.C.) 213-(1922) 
M. W. N. 787-69 L C. 323. 
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the general principle is stated in these 
terms: The rule of law is to ascertain 
the intention of the testator as declared- 
by him, and apparent in the words-of 
his will, and to give effect to this 
intention so far as, and, as nearly as 
may be consistent with law.” ' 

The will in question was made by 
a Parsi gentleman who left consider¬ 
able moveable and immoveale pro¬ 
perties in Bombay, Deolali, Nasik, 
Kherwadi and Naosari, and a flourish¬ 
ing business in Bombay. It is written 
as I have said, in the Giijarati langu¬ 
age and in the handwriting of the 
testator himself, lie does not ap¬ 
pear to have consulted any lawyer, 
and on its face it is a will written by 
a layman. As regards the translation 
of this will in the trial Court there was 
some difference between the parties 
but ultimately the learned Judge ac¬ 
cepted the translation of the will 
which was attached to the probate. 
That is the translation which has been 
referred to in the course of the argu¬ 
ment before us, and that is the trans* 
lation to which I shall refer. I may 
also mention that I have referred to 
the original will which is in Gujarati, 
and derived such assistance as the 
perusal of a document of this nature 
in tho original may give; but I may 
say generally that the sense of the 
original is fairly conveyed almost on 
all points in controversy in the trans¬ 
lation to which I hare referred. 

It. will be convenient to set forth the 
material parts of the will before pro¬ 
ceeding to deal with the questions 
which have been raised in the argu¬ 
ment before us. It may be mentioned 
that though the paragraphs are 
numbered in the translation and in the 
copy of the will there are no para¬ 
graphs in the original. 

The testator has appointed his 
brother Dr. Cawasji Edalji Dadachan- 
jee as the sole executor. 

In the fourth clause the testator 
directs that after thirteen months 
have elapsed after his death the lega¬ 
cies ( the word used for that in the 
original is ‘Varsa’ ) shall be paid 
without interest and that none of his 
heirs was to raise any objection there¬ 
to, and that if any of them raised any 
objection the legacies shall not be paid 
to them. 
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The next paragraph which appears 
as paragraph 5 in the translation is 
very important and runs as follows: — 
My present surviving wife Ratanbai 
is now in the family way- And 
she has expressed in my presence 
her free will and accord to live as a 
member of the family with my 
executor ( i- e.) my elder (or eldest) 
Tother Doctor Cawasji Edalji Da- 
achanjee- As to whatever children ? 
child ) there may be born of her 
omb my brother shall bring up 
and maintain the sanm. And my said 
executor shall defray all Llie expenses 
|in connection therewith out of my pro¬ 
perty and effects. And he shall main¬ 
tain the family. The expression 
“maintenance of the family “ in- 
ludes the maintenance of my said 
executor also. Should a daughter be 
born of the womb of ray wife Ratanbai, 
she shall be brought up and main¬ 
tained and shall be educated properly 
[and my executor or after his death his 
xecutors or executrices shall after 
making outlays in accordance witii mv 
circumstances get her married at a 
[proper place (i, e. in a suitable fam i ly). 
[Should a son he born he also shall be 
cherished and maintained, and edu- 
k^ited and brought up. And when he 
Icomes of age my executor or after his 

Meath his executrices shall make t)ver 

the whole of my remaining ])roperties 
to the said son. Should the child 


my 


|(wIiethGr daugher or son born of the 
omb of ray wife), die in tender age, 
i- e., a minor, and should my wife for 

any reason whatever be unwilling to 
hveasaraeraber of the family with 
tny executor, then my executor shall 
'>utof ray property purchase Bonds 
or Ks. 5,000 bearing inteiest at 4 per 
lent, at the market rate and shall 
transfer the same to the name of 
said wife, Ratanbai. 

paragraph the interest 

he Bonds which are referred to at 

! 1 above paragraph is ab¬ 

solutely given to his wife 

following paragraph 
furniture and effocts and potr 
belonging to the testatoi 
fpL given to his wife absolutely 

iow,3‘‘g" r 

this my said wife 
estafo ^ have no right over mj 

and effects for maintenance O] 


(no right) of any kind whatever nr 
sliaJl have (no right) even to her fune¬ 
ral (and suhsC(iuerit) expenses (being 
paid by my estate). This arrangement 
(or provision) has been made at the 
desire of the said Ratanbai luirself.” 
She is also given the ornaments or 
trinkets, clothes, and wearing apparel 
made for her. 

In the next paragraph the testator 
provides for the funeral expenses of 
his mother-in*law’ and directs certain 
legacy to he given to his daughter 
T)ehebdnu i)y his prcnleceased wife. 
Tlieii he provides that ‘‘(save and) ex¬ 
cept this my daughter Dehebanu shall 
not have any right to or interest in 
my property w'hatover the same may 
he or wherever the same may be situ¬ 
ated/’ 

Tlien lie gives certain legacy to his 
female Mukadam Muktihai Bhikaji 
Javakar. 

He also gives a legacy of Rs. 3,000 
to his sister Avabai, and tiie same sum 
to his other sister Bai Bachubai. 

He provides then for outlays in 
connection with his death at the dis- 
ertaion of liis executor. 

Then he provides for the withdrawal 
of his moneys from his business at 
(he discretion of his executor. 

In paragraph U the testator pro¬ 
vides as follews:— 

“After having defrayed all the house- 
Ijold expenses out of the income of my 
(])ruperty), as to whatever there 
may remain over my executor shall, 
if he thinks proper, expend the same 

in giving encouragement to education 

and the works of science and arts as 

well as in erecting throughs for cows 

(and) cattle to drink water from. Tn 

case my executor should not do that 

he has absolute authority. If he 

likes he may make outlays in this 

manner or he may not even make the 
same.” 

In paragrapii 15 he makes a certain 
bequest in favour of his brother and 
provides that he shall ho the fii)so]ute 
owner of tlie interest in those proper¬ 
ties. 

Though m the translation under 

clause 16 there are two paragraphs, in 

tlie original it is all in one paragraph, 

and he provides in that paragraph as 
follows:— 

As to the whole ol the effects and 
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furniture chattels in my house and the 
goods and property whatever there 
may remain over after payment of the 
above Var^<,., l bequeath the same to 
niy said executor.'* 


In paragraph IS tlie testator further 
says:— 

“Should (any For,9a) in respect of the 

above matters become null rand void) 
through objectiors connected with any 
law whatever or in any other way, 

then I bequeath all those ‘Varsas to 
my said executor.” 


It IS contended on behalf of the 
widow that under clause 5 the bequest 
in favour of the son v/as vested in 
interest at the death of the testator 
and that as the infant son survived the 
testator the property must go on the 
death of the son according to the rule 
ot Far.si Intestate Succession to the 
heir of the infant son. Tt is contended 

the prov isions 
ot o. 106 the Indian Succession Act 

there is a hetpiest in favour of the son 
which is not in any sense conlingent 
upon his attaining the age of majority 
but whicli only specifies the time for 
the delivery of possession of the pro¬ 
perty in question. It is further con¬ 
tended that, even if tlie beiiuest in 
favour of the son be treated as con¬ 
tingent on his attaining the age of 
majority, in view of the provisions in 
the will as to the maintenance of the 
son, the case falls within the exception 
to b. 107, and that, as in substance 
either the whole or part of the income, 
or the whole of the income with a 
part of the corpus is to be used for the 
benefit of the son, the case is clearly 
covered by the exception. 

On the other hand, on behalf of res¬ 
pondent No. 1, it is argued that the 
bequest in terms is contingent as there 
are no words of prior gift to tlie son 
but there is only provision to hand 
over the property to liis son ‘when he 
(the son) comes of age,” and that S. 
106 of the Indian Successsion Act 
does not apply but S. 107 would apply. 
It is also contended that the exception 
to S. 107 would have no application as 
the provision as to maintenance does 
not mean that any income or any 
part of the income as such is to 
be applied for the benefit of the 
son, and further that even if that 
clause be read in that sense, it is 
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capable of being read as indicating a 

direction that even more than the in¬ 
come may be spent for the benefit of 
the son which would take the case out 

Apart from the 
edect ot tne Exception to S. 107 of the 

Indian Succession Act, it seems to me 

on a fair reading of clause 5 of the 

will that the bequest in favour of the 

^on IS contingent. As provided in S 

107 a legacy bequeathed in case a 

specified uncertain event shall happen 

does not vest until that event happens. 
Ihe operative words here are “and 
when he comes of ago my executor or 
after his death his executor or execu' 
trices shall make over the whole of 

my remaining properties to the said 

son.’ I may mention here that this 

sentence which appears as a separate 

sentence in the translation from the 

preceding one is really all one in the 

oiiginal and there is no full point in 

the original after the words “brought 
up.” 

It is contended that the words used 
is ^tf/are: which would indicate by 
necessary implication the use of the 
correlative term ‘ ji/are ' meaning 
when and not io which by the same 
process would imply the use of ‘jV 
corresponding to the English word 
‘if\ It is contended on behalf of the 
appellant that if the gift was depen¬ 
dent upon the happening of that 
uncertain event the word to be used 
in the Gujarati language would be 
and not J do not think, however, 

that in view of Illustration (b) to S. 
107 which in terms refers to the ex¬ 
pressions ‘in case he shall attain the 
age of 18’, and “when he shall attain 
the age of 18,” this contention could 
be allowed. I admit that the word 
iijarn in the Gujarati language and 
when’ in the English language would 
not be so strong as the words and 
‘if’ hut it is possible and not by any 
means uncommon to use the word to 
indicate the same sense as the word 
*if’. Any hesitation that I might feel 
in deciding this point is removed by 
the words used in the following sen¬ 
tence. The testator uses these words:— 
‘‘Should the child (whether) daughter or 
son born of the womb of my wife die 
in tender age (i. e. a minor.” The im¬ 
portant words in Gujarati are 'agarjo* 
which would mean ‘if, however.’ The 
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translation conveys the same sense. I 
have no doubt in my mind that the 
testator, when he wrote that clause, 
had before his mind the contingency 
of the son or the daughter dying before 
attaining majority, and whtii he refers 
in the previous sentence to the perivni 
when the son was to get the property, 
I have no doubt in my mind that he 
really-means in the event of his 
attaining majority”. I hare given iny 
best consideration to the arguments 
urged on behalf on the appellant on 
this point, but on the wording of the 
will I do not think that the liecpiest 
could be read as implying a prior gift 
to the son, nor can I think that tlie 
words, which I ha\e referred to, in¬ 
dicate only the time when the ])ro- 
perty was to be handed over to him. 
So for as the iiUention of llie testator 
is indicated by tlio language used by 
him, I think that the appellant’s con¬ 
tention cannot lie accepted, [ may 
mention that thi> becomes clear from 
theturthor f)rovisi()n in paragraph 7 
that his wife Ratanliai shall ha\'o no 
right over his estate and ( U ticts 
beyond those wliicli arc given to her 
under the will. I’his also indicates to 
my mind that the bequest to the son 
Was intended iiy the testator lobe 
contingent. To that extent I am in 

agreement with the view taken by the 
trial Court. 


The question: however, whether ih( 
other provisions in tlic same ])ara- 
gragh bring the; case within the Kx 
ception to S lO? is far more ditliciiU 
The material clauses on that point are, 
first, 'As to whatever children (cliikl 

there may be born of lier womb m> 
brother shall bring up and mainlair 
the same. And my said (ixecutor shal 
detray all the expenses in cannection 
herewith out of my property anc 
eiiects. And he sliall maintain tht 
lannly (The (expression) maintenance 
Of the family includes (that of r!u 
maintenance of my said executor also).’ 
len, after making iirovision for the 
aughter, if one ho born, the tostatoi 

^<^>0 be born he alsc 

Shall be cherished and maintained, anc 

edi cated and brought up.” And ther 

follows the bequest. Those words pro 
yu ing for the maintenance and brint 
mg up of the children, and the son ii 
particular, indicate to my mind tha 




the testator had clearly l)efore him the 
desire to make provision for bringing 
up, maintaining and educating iiis 
l)oy. I am not raterring to the provi¬ 
sions as to the daugliter l)ecau,-e no 
daughter was born. These provisions 
imiioate to my mind that tiiere is a 
direction to the executor that ho shall 
apply the income, (jr so mmdi of it as 
may be necessary, for the benefit of 


the intatit son. It is true that tlio word 
‘inctJine’ is not used expressly, but in 
sul)stance it is clear tliat the income 
was to Ite used tor the purpose of tht; 
maintenance of the lioy and all the 
othi;r persons indicated in that clanee. 
Tliai would involve a directittn to the 
executor to apply a part of the income 
ftir tht; henetit of the infant son. Tital 
tlie t("^tator liad tin; “incoim;” in view 


isio a certain extent apparent from tlie 


expi-e'-imi used in paragrapii 14. He 
uses the woi-d i e. income, and 

tirovides that afiei' liaving defrayed all 
the Imuselirjld expenses out of the in 
come of his or jiroperty, as to 

wliat('\or lliere may remain over it 
may be spent by tlio executor for 
educational and olhor purposes at his 
discrelion. i am not sure that the 
testator really used the word ‘income 
there in the sense of ‘income’ as dis- 
linguished from the ‘corpus’. It is 
jmssilile tliat lie meant tlio wliole of 
tlie corpus with tlio income as realised 
liy tlie executor. The word used, how 
over,in (iiijrati whicli hasl)een correct¬ 
ly rendered in Englisli by the word 
income’ indicates ordinarily and pri¬ 
marily income as distinguished from 
the corpus, and the testator evidently 
contemplated that the maintenance of 
the family including the maintenance 
ot the son was to he out of his estate- 
1 do not think that it is essential for 
the application ot the Exception that 
the direction to the executor should in 
terms refer to ‘income’ or a part of it 
It IS sufficient in my opinion if in sub¬ 
stance that meaning is indicated and I 
hnd it difficult to avmid the inference 
that that was really the meaning of 
the testator. 


It remains to deal with the further 
contention that these provisions as to 
maintenance are not in terms limited 
to the income but they may extend to 
the use of the corpus. It is quite true 
taut under the i^rovisions of the will 
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expenses incurred for the mainte¬ 
nance of the son and other persons 
may go beyond the income, but 
that would not be sutficient to take the 
case out of the Exception. This is by 
no means an easy point. Though it 
has been urged on behalf of respondent 
No. 1 that if the direction to the exe¬ 
cutor is to use the property for the 
benefit of the legatee, so as to include 
the power to exceed the income, the 
Exception would not apply. No 
authority has been cited on his behalf 
in support of that proposition, and on 
principle I am unble to see any reason 
why the direction to use the property 
including the income primarily for the 
maintenance of his son should not be 
sufficient to bring the case within the 
Exception. I recognise that this view of 
the Exception to S. 107 would tend to 
defeat to a large extent the intentions 
of the testator as I gather them from 
the language used by him. But I am 
unable to see my way to hold that 
these provisions as to maintenance of 
the family and of the son are insuffi¬ 
cient to bring the case within the Ex¬ 
ception to Sec. 107. The ignorance of 
the testator as to what constitutes the 
vesting of legacies may lead to the 
use of language which may tend to 
defeat at times the intentions which 
he has most at heart. This case ap ¬ 
pears to me to be of that type. U is 
needless to refer to any of the cases 
which have been cited. I rest my 
decision upon the meaning of the 
words used in the will and upon the 
application of the Exception to S. 107 
to the provisions of the will as I un¬ 
derstand them. On this point I am 
unable to agree with the view taken 
by the lower Court. After referring 
to certain English decisions-the learn¬ 
ed Judge has come to the conclusion 
that the Exception to S. 107 does not 
apply because the provisions as to 
maintenance do not refer to the whole 
income but to a part of it, and, secon¬ 
dly, because those provisions are wide 
enough to include the power to the 
executor to spend the corpus also. As 
regards the first point, it seems to me 
that the rule referred to in the English 
'decisions would not apply because the 
Exception here in terms refers not 
only to the whole income but to a part 
of the income as well. Where the 
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provisions in the will amount to a di¬ 
rection to spend a part of the income 
for the benefit of the legatee, it would 
be sutficient to bring the case within 
the Exception. As regards the power 
of the executor to spend a part of the 
corpus, if necessary, I do not think 
that it is sufficient to repel the appli¬ 
cation of the Exception if it otherwise 
applies. I think, therefore, that thej 
first question should be answered in! 
the sense that the bequest in favour 
of the son was vested in interest at 
the date of the testator’s death. 

The second question which did not 
arise in the view which the learned 
Judge below took of the first question; 
it is enough to say that there is no di¬ 
vesting clause in the will, and the only 
clause which may possibly be referred 
to as divesting the estate vested in the 
son would be the clause relating to 
the bequest of Bonds worth Rs. 5,000 
in favour of his wife in case the son 
died before attaining majority. But 
the simple answer is that really speak¬ 
ing there is no divesting clause, 
The intention, as I have already said, 
of the testator undoubtedly was that 
the property on the death of the son, 
if he died a minor, should not go to 
the widow. But that is an intention 
which, if the bequest is vested, is de¬ 
feated by the operation of law, and the 
situation cannot be saved by reading 
that clause as divesting tlic estate 
which on the application of the pro 
visions of S. 107 must be treated as 
vested. I would answer it in the 
negative. 

As to the third question, if the be¬ 
quest was vested in the son, it would 
go to his representatives after h*s 
death. Until the Letters of Adminis-j 
trations are taken out it is difficult 
to say that the plaintiff is his repre-^ 
sentative, in view of the provisions 
of 8. 190 of the Indian Succession) 
Act. At the same time it is clear 
that the plaintiff* would be the heir, 
of tho infant son according to the 
rules of Intestate Succession among 
Parsis under Act XXI of 1865. That, 
question may be answered in thej 
affirmative subject to the proviso that 
the Letters of Administration are 
obtained- 

As regards the fifth question, I 
thiitk that if the bequest of the residue 
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vesting? It is no doubt inconsistent 
with the direction to postpone ])ay- 
ment or possession, but it is no more 
inconsistent with immediate vesting 
than a power of advancement: see, for 
instince, Vivian v. re t^arker-^ 

Barker, v. Barker (4l - A power of 
advancement is generally an argument 
in favour of vesting; see Theobald on 
Wills, p. 588. But I do not think the 
power to defray maintenance expense 
“out of my property and effects” 
was intended to give a power to deal 
with the corpus. In para 14 the testator 
speaks of all his household expenses 
being defrayed out of incomo. 

I am, therefore, of opinion that the 
bequest to the son is within the [Ex¬ 
ception to S. 107 and that,he took a 
vested interest- 

This conclusion is further supported 
by the fact that the bequest was of the 
residue and the phrase used is ''*-<u'adin 
karo'" or “make over.” As said by the 
Privy Council on a similar phrase in 
Harris Y. Brown “the executor as 
guardian would have charge of tlio 
share vested in the son and these 
words merely point to the possession 
or enjoyment of it”. 

The direction that in case of the death 

of the son or daughter the executor 

should pay the widow a lump sum 

for the maintenance is inconistent 

with the son taking a vested interest. 

But it has not the eifect of divesting 

the interest and, in so far as it applies 

to the case of a son, is in my opinion 

void for repugnancy: fn re JJixon-^ Dixon 

V. Charlesworih (fj). answers to 

questions will, therefore, he (1) 

Ihe bei^uest of the residue was 

vested at the time of the testator’s 

death. (2) It was not divested by 

the death of the son. (d) The 

plaintitf as lieir of the son is 

entitled to the bequest on obtaining 

J^etters of Administration. (5) iNot 
necessary, 

,1 . 4 is a prayer for ad- 

1 by the Court. We liave 

neard the parties on the question of 


(3) (1839) 1 Bcav. 315. 

16 Ch. D.44. 

(5) (1401) 28 Cal. ();53- 

5 0. W. N. 129 

^08—8 Sap 92 

(6) [1903] 0 Ch. 458. 

1933 B—14 


38 f. A. 
3 Bom. L. 


costs. It is usual to include a prayer 
for administration ‘\so far as may be 
necessary” in order to give the Court 
wider power to deal with the matters 
raised in the summons. It is not ob¬ 
ligatory on the Court to make an order 
for administration if the questions bet¬ 
ween the parties can l)e determined 
without such order Ijeing inade. See 
Kiiles of Supreme Court, Order 55, 
rule 10. The rights of the parties 
have been determined and as to the 
enforcement of those rights there may 
be defences. 1, theretoro. answer 
question No. 4 in tlie negative. 

As to costs, the usual practice in 

summons for construction and in admi¬ 
nistration actions where the executor 
has not been guilty of misconduct 
should he follovted. Costs of all par¬ 
ties as between attorney and client 
should come out of the estate. 

Appeal (illowed. 
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Si]Aii_ AO. C. J. AND Crump, J. 

In rr Vasadto Hamchandra Josh’i 

Cr. Rev. No. 158 of 1922. D. 
-.4th August i ■)-2 against an order 
pas.sod by the first class Mag. of Jal- 
gao!). 

(a) Pracfirc-Pro.-^eciition of witness during 
trial. ^ 

Proseciitio»i of a pleader defending an accu. 
sed person while that proceeding is pending 
and befoi-p tiie evidence of the witnesses who 
are said to have been instigated to give false 
evidence, has been appreciated by the Court 
is inadvisable, If such a prosecution is to bo 
storied it ought to be started after the princi¬ 
pal proceeding, in relation to which the oftence 

(^omniitcod, has terminated 

(1- Ibf C . 1) 

ihj tr.P. (,. S. I9-J {h)-'ln relation to' pro- 
ceeditifi not he/oro Court 

Whore it was alleged that the petitioner on 
April 10 instigated certain persons to-give 

false cvuJciice in a criminal proceeding which 

was about to come huore a Magistrate on Ap- 

'‘in i'(.latioii to" in S 

19o (b) ure voi-y s’enei-al, and are wide enouKh 

to cover a proceeding in contemplation before a 

•xt'tr.‘dan"''‘’h>>egun 
at th» date when the ottence was committod 

and therefore, the proceedings which had been 

undertaken against the petitioner were null 

p. B. Bhcngne-^^,. Petitioner. 
xS. h Balkar ~Un- the Crown. 

Bhah, Ag. a. .y.-Tho facts which 
have given rise to the present applica- 
cation are briefly these. apparently 
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in March last (here was a proceeding 
beFore the Magistrate at BhiisaTal 
against one Vana Khusal in respect of 
a charge nnder S. 401, Indian Penal 
^ode. An application was made for 
bail on his behalf by the present peti¬ 
tioner as his pleader, but that applica- 
tion was refused on April 1, 1922. 
Then the statements of three witnesses 
were recordod under S. 1G4. Criminal 
Procedure Code on April 18. 1922. from 
which It appeared that on Ajiril If) 

these witnesse.s had an interv'ie^^' wit)i 
the present petitioner and the peti¬ 
tioner had insti-ateii them to £rive 
talse evidence. 

On April lo, anotto's case tigainst. 
Vana Khusal in respe. t of a dacoity, 
which has been described to us as the 

a * case, was sent up to 

the iVfa^istrate; and the case for the 

Crown istliatit was in connection witli 
this case of dacoity v/hich was sent 
up to the VJagistrate on april 15, that 
the allej^ed fnstig’ation b 3 ' the present 
petitioner instigrated the witnesses to 
give false evidence. 

On June 2, these witnc'^scs werii 
examined before tJie Magistrate in the 
Budhgaon dacoity case, and on June 7. 
a complaint was filed by the Police 
Officer against the present potitif'ncr 
charging him witli having- alx tied 
giving of false evidence. 

On June 14, the pre.-ent pciitioner 
made an application to ilu* learned 
Magistrate before wliom Ilm compJaitjt 
was Tiled that as tio ."sanction was 

obtained under S. U?5, Criminal Pro¬ 
cedure Code, tlio Court liacl no power 
to take congnizaiice of the complaint. 
The learned Magistrate came to 
the conclusion that no .sanction 'vas 
needed because he was of opinion 
that the alleged otlcnce was not com¬ 
mitted in relation to any proceeding 
in any Court, and that the matter of 

abetment was never considered bv 
any Court. 

The present application is made to 
this Court on the ground that a sanc¬ 
tion is deeded under .S. 195, Crimi¬ 

nal Procedure Code, because the al¬ 
leged offence, if committed at all, 
was committed in relation to the pro¬ 
ceeding before the Magistrate against 
Vana Khusal. It ,s urged that 
tbe alleged oifence would have 
relation to the proceedings, which 


were already^ before tlie Magistrate 

on April 10, in connection with the 

charge under S. 401, Indian Penal 
Code. 

On behalf of the Crown it is urged 
that no sanction is necessary because 
at the date of alleged abetment no pro¬ 
ceeding in relation to which the of¬ 
fence is sa’d to have been committed, 
was pend ing It is contended that the 
offence had no relation to the pro¬ 
ceedings pending on .April 10 and 
that tlie proceedings, to which it rela¬ 
ted, were sent up to the Magistrate 
on April 10 and were not pending at 
the time. 

It is quite clear, however, from the 
very nature of the offence alleged 
against the present petitioner that if 
the offence was committed, it was 
committed in relation to the proceed¬ 
ing in which those three persons were 
to be examined as witnesses, and it is 
difficult to understand how it could 
bo said that t!.e present proceedings 
against the petitioner could go on 
without the sanction of tbe Court be¬ 
fore which these proceedings are pend¬ 
ing at present, and in relation to 
whicdi tlic offence said to have been 
committed. I a^isume, without deciding, 
that offence alleged against the 
petitioner related to the Budhgaon 
daciJty case and not to tlie case under S. 
401, Indian Penal C(;de, then actually 
pending. Even ihen the offence related 
tu proceedings which were clearly 
under contemplation then and which 
were sent up to the Magistrate on 
April lo. The expression used in S. 
lOJ U) (M is wide enough to corerl 
such a proceeding and the decisions of 
this C'ourt in [n re Khafiderao (1) 
and ./^ re Mahadev Yadne.shv^ar (2) 
support that conclusion. I am unable 
to follow the reasoning adopted by 
the learned Magistrate in holding 
that no sanction i.s necessary. Wo, 
therefore, quash the present proceed¬ 
ings, v/ifchout projudico to any pro¬ 
ceeding that may be takeu after ob¬ 
taining the necessary sanction, 

I may also point out that the prose- 

(1) (1912) 14 Bom. L. R. 362-13 Cr. 

L. J. 527-15 I. C. 799. 

(2j (1912) 14 Bom. L. R. 715-13 Cr, 

L. J, 751-17 I. C. 63. 
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pution of a pleader defending an ac- 
jcused person while that proceeding is 
pendingi and before the evidence of 
the witnesses who are said to hare 
been instigated to give false evidence 
lhas been appreciated by the Court, is 
inadvisable. If such a prosecution is 
to be started it ought to be started 
after the principal proceeding, in re¬ 
lation to which the offence is said to 
have been committed, has terminated. 
It is hardly necessary to refer to the 
observations in R^gv- Kfinhinath Din. 
kar. (:i) Those observations relate no 
doubt to the prosecution of witnesses 
before the proceeding has terminated 
but the reason of the rule appears to 
me to apply to a prosecution like the 
present. 

Crump /.—It is alleged in this case 
that the petitioner on Ap^-il 10 instiga¬ 
ted certain persons to give false evi¬ 
dence in a criminal proceeding whiclx 
was about to come before a Magis¬ 
trate, and did in fact come before that 
Magistrate on April 15. If. is sought 
to be argued on behalf of the Crown 
that S. ly5 (6), Criminal Procedure 
Code, has no application to the offence 
Ko committed. In order to accept that 
view, it would ho necessary to cut 
down the meaning of the words “ in 
relation to” to an extent, which is, 1 
think, unwarranted. The words are 
very general, and are wide enough, in 
my opinion, to cover a proceeding in 
|Contemplation before a criminal Court, 
though it may not have begun at the 
date when the offence was committed. 
|If that is so, it is plain that sanction 
was necessary in the present case, and, 
aerefore, the proceedings which have 

are null and void 
Wi bout such sanction. I agree there- 
lore, that those proceedings must bo 

gashed; and I also agree entirely 
with the remarks of the learned Chief 

in» impropriety of start- 

fha 1 ® proceedings agains't 

fhn t)f an accused person before 

bfifln accused person has 

obvious that in the 
present case this 
cnnohL^"" Without coming to a 

tain credibilicy of cer- 

havA whose evidence will 

■ main case. 

- r—- - Rule made absolute, 

(3) (l»7i) 8 B. H:cTR.T26 [iW) ~ 
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Mautkn, J. 

Jn re Mahomed Hasham and (Jo,^ 

0. C. J. Insolvencv Petition No. ;3S3 
of 1922 D. 5th June 1922. 

(a) Preddeacy Towns Insoircacij Art S, U (/) 
fcj — Tram^fer within three months^ 

Where there are certain properties of the 
insolvents assigned absolutely by way of mort- 
and certain other properties chapped by 
way of floating security the fact that these 
other properties are charged by way of floating 
security, does not prevent there being any 
“transfer” oftheip T)poperty, until the mortgagee 
takes possession. [P. lOJ C. 1, 2] 

Where the mortgage was executed beyond 
tiiree months but the mortgagee took possession 
within three months of the application. 
Held, that there was no transfer by the in¬ 
solvents in law or in etpiity within the meaning 
of the Act at any time within three months 
before the presentation of petition, [P. HO, C. IJ 
(b/ Presidency Towns [nsolvency Act S. 9 expl, 
— Act of one partner. 

In the case of a firm With two partners, the 
departing from the usual ])lace of business, 
with intent to delay and defeat the creditors! 
must be a departure of both the partners and not 
merely the departure of one of them.[P. Ill C. 1] 

r/c; Transfer i,f proi.e.rty A'-t 6'. 5—^Transfer 
Applirahility to presidency [nsolvency Act. 

I'ho dciinltion of 'transfer iii the T. P. Act 
aoo.s not apply to Presy. Town Insolvency Act. 

MulUi -for the Applicants. 

Jitnwk-lor ilie Petitioning Ci-editors. 

Marten. — Tiais is un application by 
one Abdul Sakoor Ismail, a partner \n 
the firm of Mahomed Hasham & Co. 
and M. Tl. Madden Sc Co., to set aside 
an adjudication order made against! 
the firm of Mahomed Hasham & Co, 
on the ;llst of March 1922, by Mr! 
Justice Kanga. The grounds on which 
the adjudication order was made were 
two. viz, (1) ‘‘That in British India the 
said debtors have made a transfer 
of their property or a substan¬ 
tial portion thereof with intent to de- 
feat or delay thoir creditors” and (2) 
“that with like intent the partners of 
the said debtors, firm have departed 
from their usual place of business or 
are otherwise absenting themselves.” 

The petitioning creditor PadamKoy 
Munji obtained a decree, on the 27th 
February 1922, for Rs. 51,000 odd, of 
which after giving credit for certain 
sales of goods, a sum of Rs. 34,650 
still remains due. 

Aa regards the first point under the 
adjudication order, viz., the alleged 
statutory transfer, the ground of objec¬ 
tion raised by the present applicant 
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that this transt'er was not executed 
within three montlis before the pre¬ 
sentation petition as required by S, li 

(1) (c) of the Presidency Towns ‘ Insol¬ 
vency Act iy09. 

The petition was presented on the 
30th March 1922 and it is common 
ground that the mortgage relied upon 
is dated the 10th of ()ctober 19~1. It 
is, however, alleged by tlie petitioning 
creditors that in eiloct the mortgage 
amounted to a statutory transfer be¬ 
cause the mortgagee did not take pos¬ 
session until some date within three 
months before the presentation of the 
insolvency petition. I have not got 
the original of this mortgage before 
me but [ have a copy or what pur¬ 
ports to be a copy, and though it seems 
to be inaccurate in several places, 1- 
think it will sulhce for the purpose of 
my present decision. 

Before turning to the mortgage, I. 
should explain that there are two 
partners in this hrm of Mahomed Ifa- 
shan and Co., viz, Abdul Sakocjr Ismail 
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duced to something which is novel as 
tar as I am concerned, vh , an assign¬ 
ment in one place, and a charge in 
another place both by way of so-called 
floating security in connection with 
the assets of A and B the partners in 
the firm. Possibly my unfamiliarity 
with a floating charge over partner¬ 
ship assets arises from the fact that 
any such charge in England would 
probably be void under the Bills of 
Sale Acts. On the other hand a float¬ 
ing charge contained in a debenture of 
a limited liability company is excepted 
from the operation of those Acts. 

However I find that there are certain 
clauses in this mortgage which pur¬ 
port at any rate to assign absolutely 
substantia] portions of the alleged 
insolvent’s property. In clause 2 the 
borrowers assign unto the lender “(1) 
all the several debts or sums of money 
specified in the second column of the 
said schedule hereto due owing to the 
borrowers as aforesaid from the several 


and Preinchaiid Nandlal. ]1 is common 
ground that Premchand Nandlal has 
absconded, and it is not disputed that 
he has absconded with intent loter 
alia to defeat, or defraud delay 
the creditors of this particular firm. 
But it is the other partner who denies 
all intention to defeat or delay the 
creditors, of the firm vv'itli which we 
are concerned, I may also say that 
the two firms of Mahomed Hasham 
and Co, and M. H. Madden and Co. 
appear to be the same, although M. IT. 
Madden and Co. are not named in the 
adjudication order. I mention this he- 


persons whose names arc set opposite 
lo such respective sums in the first 
column of the said schedule.” Then 
in sub-clause (3) they assign “ all 
capital profits and other moneys be¬ 
longing to or to be received by the 
horro^mrs in re.spect of the said busi¬ 
ness.” Now the debts mentioned in the 
Schedule amount to a substantial sum, 
some Its. 5 1 , 000 , and they represent 
book debts due to the firm. This sub- 
clause^ (3) is certainly in V 0 i*y wide 
t(;rms All capital profits other moneys 
belonging to or to be received by the 
borrower,-?/’ 


cause the applicant Abdul Sakoor in 
his first aflidavit does not refer to Ma¬ 
homed Hasham and Co. at all but re¬ 
fers to M. H. Madden and Co. That 
is explained afterwards in another 
affidavit to be merely an error, and 

that the two firms are substantially 
the same. 

Now this mortgage of the 10th of 
October 1921 is interesting to this ex¬ 
tent. The draftsman seems to have co¬ 
pied some of English forms relat¬ 
ing to limited liability companies and 
used them for the affairs of ai\ ordi¬ 
nary partnership firm. The result is 
that at any rate to an English convey¬ 
ancer some of the conveyancing is 
HiQst extraordinary. We are intro- 


In sub-clause (2) they assign “by 
way of floating security all beneficial 
interest and goodwill of the borrowers 
in said business and the exclusive right 
to use or confer on others the right to 
use the said style or true name of 
Mahomed Hasham & Co. and also the 
full benefit of all contracts and 
engrossments entered into by or with 
the b{)rrowers in respect of the said 
business. If one is to construe the 
words strictly I do not know how you 
assign by way of floating security. If, 
however, a charge is intended the 
wording should be “charge by way of 
floating security” and not assign. How¬ 
ever that may be, I do not suppose 
that the good will of this particular 
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Irm is worth very serious considera 
tion. 

Then in clause 3 they purport to 
charge the payment of the principal 
sum and interest thereon by way of 
floating security (not hindering any sale 
or other dealing in the ordinary course 
of business of the said Arm ) on the 
borrowers’shop in the Jakeria, Musjid 
at the approximate valuemf Rs 60,000 
( but not the borrowers’ goods which 
have been already pledged by them to 
the Central Bank of India Ltd.) and all 
papers, documents and vouchers re¬ 
lating to the stock-in-trade, goods, 
cattels (I suppose that means chattels) 
merchandise, a.s are ordered out by 
the borrowers and as may be received 
by them at said shop and payment of 
the moneys due thereon including the 
goods now pledged with the said 
Central Bank of India Ltd. as may 
hereafter come into their possession 
and all the documents of title relating 
thereto or which may be purchased bv 
or assigned to them ” 

1 suppose that means that it is to be 

a floating charge on the stock in-trade 

at the shop exclusive of certain goods 

already pledged to a third party. 

Possibly the charge also extends to 
the shop itself. 

Then in clause 4 there are certain 
covenants hy^ the borrowers: “ ('i) That 
the borrowers shall forthwith cause the 
lease if any of the shop and godowns 
transferred in the name of the lender.” 
Ihere are also numerous other clauses. 
In clause 7 the borrowers appoint the 
lender the attorney to do a large 
number of things. In clause 9 there is 
power of sale. Clause 11 provides for 

onfn becoming immediately 

enforceable m certain events. Clause 

chattels^ Soods and 

li«rea.fto borrowers may 

heir b . the purpose of 

debts which 
course of the 

this- thaf *1 document amounts to 
of the certain properties 

absolutely b^ w-ry^'S' assigned 
charged hj 

Hew deea .he Lcf .ES“:ifcsT„Tht 




properties are charged by way of 
floating security ( whatever thatl 
means as regards the assets of private 
individuals ) prevent there being any 
“ transfer ” of their property until the 
mortgagee takes possession ? On the 
‘facts of this particular case I do not 
think it does. If one applies the 
analogy of floating securities on the 
assets of a company, one knows that 
a floating security does not actually 
fasten specifically on any particular 
asset until it has what we call 
crystallised, but it will nevertheless 
take priority over certain rights of 
certain unsecured creditors. For in¬ 
stance it is stated in Buckley on Com¬ 
panies. 9th Edn., p. 233 : 

“As between execution creditor of 
the company and debenture-holder 
by way of floating security, the for¬ 
mer takes subject to the equity of 
the latter, even if the equity arises 
not from an actual issue of deben¬ 
tures but from a mere agreement for 
value to issue them; and the rights 
of the debenture-holder prevail, at 
any rate until the sheriff has sold, 
whether a receiver has been appoin¬ 
ted or not; also notwithstanding 
sale if before sale a receiver has been 
appointed.” 

There is one further matter in this 
particular case. There was a partner¬ 
ship suit brought by the applicant 
Abdul Sakoor against his partner 
Premchand alleging in effect that he 
had been grossly defrauded by Prem¬ 
chand. On the 19th December 1921 
this mortgagee, that I have referred 
to, was by agrefinent between the 
parties appointed by Mr. Justice Ka- 
jiji Receiver of the partnership as¬ 
sets and there was a clause providing 
that the receiver was to collect the 
partnership outstandings but he was 
not to pay any creditor without the 
leave of the Court. 

Then, on the 23rd March 1922, this 
mortgagee receiver resigned and Mr. 
Moos was appointed in his place. 

It seems to me that in the face of 
these orders it is practically impossi¬ 
ble to construe the mortgagee’s taking 
possession in January or February 
1922 as being a transfer of that date 
by the insolvents. The only document 
the insolvents ever entered into was 
in the preceding October, and by the 
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time they came to January or Febru¬ 
ary 1922 a Receiver had been appoint¬ 
ed by the Court and thev had no 
right to put anybody in possession of 
anything. Further, the person who 
was appointed Receiver was the mort¬ 
gagee, and he had no right as mort¬ 
gagee to take possession from himself, 
the Receiver, without obtaining the 
leave of the Court which at anv rate 
he did not do until the 23rd of March. 

On these facts I utterly decline to 
hold that there was a transfer by 
these insolvents in law or in equity 
within the meaning of the Presidency 
Towns Insolvency Act at any time 
within three months before the pre¬ 
sentation of this insolvency petition- 
'Consequently the first ground on 
which the adjudication order was 
made is, in my opinion, unfounded 
and to that extent the order is, in my 
opinion, bad- 

Now we come to point No. 2. It will 
be remembered that it depends on whe¬ 
ther the partners departed from their 
usual place of business or otherwise 
absented themselves. One argument 
that has been submitted to me on be¬ 
half of the petitioning creditors is tliis 
that it is sufficient for one partner to 
absent himself and that it does not 
matter whether the other one docs. 
'■J’hat seems to me to be an impossible 
view to take of the Presidency Towns 
Insolvency Act. I am not going to 
lay down any general rule as to 
what acts of a partner may in certain 
circumstances bind the firm so as to 
amount to an insolvency of the firm. 
Tlie explanation to S, 9 of the Pre¬ 
sidency Towns Insolvency Act says; 

“For the purposes of this section, 
the act of an agent may be the act of 
the principal) oven though the agent 
have no spicific authority to commit 
the act.” 

But it seems to be only common 
sense that where you put forward 
as an alleged act of bankruptcy that 
the partners of a firm have departed 
Prom their usual place of business or 
otherwise absented themselves, that 
must refer to the individual partners 
A. B, C and D. One man cannot as 
an agent for another depart from his 
usual place of business. It seems to 
me, in other words, to be a personal 
matter and there is no question of 


^ny agent acting for him. According¬ 
ly, I declaine to hold that because 
Premchand Nandlal departed in this 
manner that that amounted to a con¬ 
structive departure of the other part¬ 
ner Abdul Sakoor. 

I was not given much assistance 
by way of authority on this point 
during the course of the argument. 
And I can quite understand that 
where a case is based on its parti-, 
cular facts, although it of legal in¬ 
terest to consider points of law, it 
may be unnecessary to do so where 
the Judge has not got to lay aown 
any particular rule. But I wish to 
draw attention to two points. 

In India, unlike in England, it is 
not an act of insolvency to fail to 
comply with a bankruptcy notice to 
pay a liquidated debt. Also as a .small 
matter of procedure an adjudication 
order can he made against a firm in 
the firm's name, In England a re¬ 
ceiving order can be made against a 
firm, but the adjudication order is 
made out in the names of individual 
partners. But because wc have that 
different procedure in India one must 
no!, think that an ordinary partner¬ 
ship tirm is a legal entity. We only 
sue firjii on tlio Original Side in the 
firm s name for the purpose of con¬ 
venience and because it is often di¬ 
fficult to know who the j■>^ecise mem¬ 
bers of the partncM’sliip are. But whe- 
then wc sue them in the firm s nanio 
or whether we do not, in India it 
is the individual jiartners in the firm 
who are in law liable and they and 
they only. 

1 may refer to A’.r Parte Blciin, In re 
Sawer6 (!) where at P. .529 Brett L. J. 
says: 

“Ke says it is an act of bankruptcy 
by the firm. He is met and challeng¬ 
ed by being asked whether a firm as 
such can commit an act of bankruptcy- 
He asvsumes tliat it can. 1 beg leave 
to doubt it. Nay, more, I am of opini¬ 
on that a firm as such cannot corjimit 
an act of bankruptcy. An act of bank¬ 
ruptcy must be the personal act or the 
personal default of the persoti who is 
to be made a bankrupt.” 

Then in Wace on Bankruptcy, p. 38, 
there is a reference to the cases of 

(1) [1879] 12Ch D. 522. 
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Ex parte Mnror (i) and MiUs r, Benne 

(3) in these terms :— 

“ The act of a firm of bankers in 
shutting up the bank is not necessaril^v 
an act of bankruptcy on the part of 
each individual partner. Thus where 
one partner who resided at the place 
of business, and was the only partner 
transacting the business (the others 
residing at a distance), shut up the 
banking-house and absented himself 
from it and stopped payment, it was 
not evidence of a joint act of bank¬ 
ruptcy.” 

On the other band, while I am refer 
ring to Wace, I wish to add a guarding 
word against the possibility of, say, in 
a firm of eight partners, seven part¬ 
ners absconding and leaving the eightli 
partner detained in ■ Bombay on the 
ground of serious ill-health, and it 
being then said that no bankruptcy 
order can be made against the firm, 
lhat case I will deal with when it 
arises. But it seems to me to be a 
(piestion of fact in each case to deter¬ 
mine the grounds for abstention from 
business and whether on all the facts 
an act of bankruptcy has been com¬ 
mitted. 1 may refer to the authorities 
cited in Wace at pp 38-3.9. 

In the present case, viz , of a firm 

with two partners. I hold that on the 

|truo construction of our Indian Insol- 

|Vericy Act the departing from the 

usual place of business, with intent to 

delay and defeat the creditors, must 

ne a departure of both the partners 

and not merely the departure of one 
of them. 


1 next come to this point. It is sa 
ttiat the applicant Abdul Sakoor 
lact did depart with intent to dek 

and defeat his creditors. That tied 

parted is admitted, but that he did 
with any intention of defeating h 

creditors is denied, and the reason 1 
pits forward for hi.s absence fro 

simnorT;i''r'-’ ill-health, 

stren.rH!*' evidence of 

Courts^ i" 

from in II medical certiticat 

rUh of M ^ January and tl 

stron^os^?- in tl 

strongest terms and they show 


(■^) (ISlti) 19 Ves 5'tq 

(‘»U, 8 M 556. 


Ahdul Sakoor was suffcriiip; from 
clironic dysentery with inllunied liver 
and a weak heart. The certificates 
are given not only in Bombay l)ut also 
in Mysore and they are by medical 
gentlemen whose position and charac¬ 
ter makes it quite impossible to sug¬ 
gest that they are unfounded or that 
they are in any way exaggerated or 
untrue- 

further than that we have this : 
that in one suit on the Original Side a 
commission to examine the a])})licant 
(le bene esee was ordered. The Court’s 
Commissioner went to take liis evi¬ 
dence but found the applicant so weak 
that he did not feel justified in taking 
the examination and accordingly he 
returned witliout that examination 
being held. 

A,s regards tiie medical certificates 1 
will take as an instance tlie certificate 
of Lieut. Col. Markham Carter of the 
25lh of January 1922 where he says :— 

I understand his presence is re¬ 
quired at the High Court on 26th 
January .1922. I certify that l e is 
totally unfitted to attend, being physi¬ 
cally Incapable of undergoing the 
strain of a journey to the Court and of 
examination therein. His mental state 
is apathetic and his intellect some¬ 
what clouded by his state of low tox- 
aeima. In my opinion his convales¬ 
cence will bo a slow one. His chances 
of recovery depend on his having 
complete rest, and suitable treatment 
for his conditions- I do not think he 
will he fit for Court purposes for at 
least two months.'* 

riieji Dr. ^laidu, (Tvil Surgeon of the 
Mysore 'Government, on the 15th of 
April certified that he was “ now bed¬ 
ridden and not at all able to undertake 
any journey. He may require at least 
throe months to recover his health.*’ 

Ihen Col. Standage on the same day 
certified that *' he wdll require proper 
treatment and mental and physical 
rest and diet for some months. He is 
at present (luite unfit to travel to 
Bombay, and to attend lengthy legal 
proceedings in Court in Bombay.” 

Then the last certificate dated the 

13th of May states that he “is still 

suffering from amoebic dysentery and 

is too w’eak ,to travel for three months 
more.” 

Now with a niau in that condition 
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now can it possibly be said that his 
keeping away from his place of busi¬ 
ness was done with intent to delay and 
defraud his creditors ? It will be re¬ 
membered in the first place that his 
business was already in the hands of 
the Court’s Receiver who had been ap¬ 
pointed on the 19th December, and ob¬ 
viously if a man was not even fit to be 
examined at his house by the Court’s 
Commissioner, he was not fit to attend 
to his business. 

Then it was said that the applicant 
went first of all to Vorsova and that 
he went to Bangalore a day before his 
warrant of arrest so as to get outside 
the jurisdiction of this Court. The 
answer is that he did first go toVersova 
for a change of air but was told by 
his medical advisers that he must go 
to a much drier climate, and it was 
on that advice that he was taken 
to his brother’s house at Ban 
galore. It was suggested that he 
could have gone to Poona or some 
other place • in the Bombay mofussil 
having a dry climate, but 1 cannot see 
anything unresonable in a man in 
such a serious condition as I am 
satisfied this alleged insolvent was, 
going to the house of his brother in 
Bangalore which has presumably a 
better climate than Poona. 

Then a ; regards the warrant of 
arrest, I cannot conceive that any 
Chamber Judge, if he had had brought 
to his attention the state of health of 
this unfortunate gentlman, would ever 
have dreamt of making a warrant for 
his arrest. I do not suppose for a 
moment that the matter was brouglit 
to the Judge’s attention, and I say this 
partly because in Chambers during 
this vacation I myself was asked to 
grant a warrant on the Original Side 
for the arrest of this particular man. 

I raised certain queries because it 
appeared that he was already insol¬ 
vent, and I did not understand why 
I was being asked to exerci<?e the 
Original Side jurisdiction which was 
doubtful, as opposed to the insolvency 
jurisdiction which in certain cases is 
clear. Eventually I was told the real 
reason was that the man was ill and 
therefore they wanted to get hold of 
him. I pointed out there and then 
^that that should have been so stated 
in the application to the Court and 


that the true ground should not have 
been suppressed. I heard no more of 
the application. But I have very 
little doubt that if the matter was 
investigated, it would be found that 
the Chamber Judge who granted this 
warrant of arrest was not told of the 
condition in which this applicant was 
and tliat if he had been he would not 
have made this order. 

The result, in my opinion, is that 
the applicant did not absent himself 
from his ordinary place of business or 
otherwise with a view to defeat or delay 
his creditors. Pie absented himself 
from his place of business because he 
was in a very serious state of health 
and totally unfit to attend to liis 
business at all. 

That being so, the grounds on which 
the order for adjudication was made 
are both of them wrong and accor¬ 
dingly the order must be discharged. 

There have been certain other 
matters put forwaid in the affidavits 
as a possible ground for making the 
adjudication order, but I can only deal 
with the grounds on which the original 
adjudication order was made. 

But there is this further point that 
arises, viz., that subject to anything 
that counsel may say I do not see why 
the whole of this order should be 
discharged. I do not see why it 
should not stand as an adjudication 
order against the other partner Prem- 
chand Nandlal, What I suggest may 
he a convenient way of protecting the 
interests of creditors will be for the 
Official Assignee promptly to be made 
a party to the partnership suit, and 
that in that partnership suit or in the 
insolvency lie can take such procee¬ 
dings as he may be advised to set 
aside. iP he can, this mortgage of 
1st October 19^1 and he may also 
take such otlier proceedings in tlie 
partnership suit as may be necessary. 
Further, if the present applicant 
Abdul Sakoor gets in a fit condition 
to give evidence, it will be quite easy 
under the insolvency jurisdiction to 
direct him to be examined in the 
insoivency of his partner. If, again, 
the petitioning creditors consider they 
have other grounds for making Abdul 
Sakoor also an insolvent, of course 
they will be at liberty to do so. They 
make a considerable number of 
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cliiirge- >^enoral iii'^olvoiicy a^ciinst 
this firm which are more or less 
denied. But if there is any tiling 
substantial in them and if they can 
bring their case within the Indian 
Insolvency Act by some future 
application, they will of course he at 
liberty to do so notwithstanding my 
present order for annulment of the 
adnjdication order. 


In dealing with the first point, viz., 
as to whether there liad been a 
fraudulent transfer, I had intended to 
refer to one section in the Transfer of 
Property Act about the moaninp; of 
the word “ transfer”, that is S. o, and 
il says : 

” In the following sections ‘transfer 
of property' means an act by which a 
living person conveys property, in 
present or in future, to one or more 
other living persons or to himself and 
one or more other living persons; and 
‘to transfer property' is to perform 
such act.” 


I do not see that that defmjtion 
applies to the Presidency Towns Insol¬ 
vency Act, and 1 am not absolutely 
sure what the words in present or 
in future ” refer to I should have 
thought that grammatically they 
referred lo-property. There, again, I 
take it that a conveyancer would say 
that you cannot transfer future pro¬ 
perty. Such a purported transfer can 
only operate as an agreement to tran.s- 
fev and when the future asset 

comes into existence it is seized on 
in e:iuity by reason of such agreement. 
But all this is English equity, and 
how far that applies to India, particu¬ 
larly to the Transfer of Property Act 
imd its special provisions such as the 

concluding portion of clause 51, J do 

not propose to discuss and much less 
to decide. I only mention this to 
^uow that I have not overlooked that 
particular .lefinition in the Transfer of 
f'l-opc^rty Act. 

One romainincT niattcn- is ahoiu c-usts. 
in the petition (.n which this adjiidi- 

there is not 

( f illness 

tini.nl" ‘ ^koor. The parties must 
r-nuA I tJlink in such 

Pa ‘I on them to tell 

t^he Court all the material facts. They 

have not disclosed a word about this 
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in the petilio!i on wluch this order wa.s 
made. I accordingly direct that the 
petitioning creditors pay tlie costs of 
the present application. If any 
dilHculty arises as regards the precise 
form of the order, it should be men¬ 
tioned to me. 

Order discharged. 
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Mulla, j. 

Xajnn. Ahmed Ilaji —Pluintid. 


V. 

S^alpmahomed /^eermahomed — Dei’mi- 
dant. 

S. C. C. Suit No. :6(i-973ti of 1920 1). 
Sth Aug. 1922. 


{•IJ Arcoiints~Limilalion-Piirt time-burred., 

Whore a tradesman has a hill against a party 
fur any amount in which the item'^ are so con¬ 
nected together that it appears that the dealing 
is not intended to terminate with one contract, 
hilt to be cantinuoiiH. s(i that one item, if not 
(laid, shall hp united witli another and form 
oite continuous demand, the whole together 
terms but one cause of action and cannot be 
divided. If all tlie items form but one cause 
of action, it is idle to suggest that a part of it 
can he barred by limitation, and that the rest 
may not bo so barred, [P im C I] 

{!)) C-oii*ract-Hrcach-Doma^e.'i-Measure. 

When the seller clearly shows bis intention 
not to he bound by and to repudiate the contract, 
the buyer, if he pleases, may treat the notice 

of intention as inoperative and await the time 

when the contract is be executed and then hold 
the seller responsible for all consequences of 
non-performance, but in that case he keeps the 
contract alive tor the benefit of the seller as 

well as his own; the buyer remains subject not 

only to complete the contract, if so advised, 
notwithstanding his previous repudiation of it. 
but also to take advantage of any supervening 
circumstances which would justify him in dec¬ 
lining to complete it. On the other hand, th^ 
buyer may, if he thinks proper, treat the repu¬ 
diation Oi the seller as a wrongful putting an 
end to the contract, and nm\ at once bring his 
.action as on a hreacli as would have arisen 
irom non-pertopmaiice of tlie contract at the 
appointed time, subject, however, to abate- 
ment in resiieot of any circumstance whicl; 

may have aftorded him the means of mitiga- 
ting Ills damage, [p nr, c ?] 

f* y f iiit /■ C. 0 S /i o' Sot off 'i/tU <’(fu'der-- 

r/oim-fftifinctto/i-fAj/utu/ion, ' 

It ti^ defendants’ ero.ss-claim against the 
plaintitts can ho treated partly as a set-off and 
partly as a counter-claim, the defendants are 
entitled to ask the Court, even in appeal to 
treat it as such, The oniission to plead part 
of the cross-claim as a set off amounts merely 
to a technical defect which can be cured, if 
necessary, by an amendment of the pleading 
The provisions of Order XXI, rule 19, clearly 
show that an equitable set-off may be allowed 
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f*' I'lJO. Tinder Rule 

118 ot the Bombay High Court Rules (which is 
taken from R. S. C. Order XIX, rule d) a 
defendant may set up by way of set-oft or 
counter-claim, against the claims of tbe plain- 

^ 1 * claim whether sucli set-oft or 

counter-claim sounds in damages or not. But 
nothing which was not a good set-oft before 
the passing of the said rule can be a good set. 
oft under the said rule; and set-ofr must still he 
lor an ascertained sum or it must arise out of 
the same transaction as the plaintifi's claim. 
A counter claim need not arise out of the same 
transaction. Set-oft is a ground of dol'enco and 
it should be pleaded in the written statement 
t-ounte|*-claim does not aftord-any defence to 
the plaintifi’s claim; it is a weapon of oftence 
winch enables a defendant to enforce a claim 
against the plaintiff as eftectually as in ;ni in - 
dependent action. If tlm statutc' of limitations 
IS p’eadi'd to a defence of set-oft. tlie plaintifi 
in order to cstalilisli iiis plea, must prove that 
the set-oft was harred when the plaintill com¬ 
menced his action; it is not enough to prove 
that it was barred at the time when it was 
pleaded. In the case, however, of a countcr- 
tUaim it is enough for the plaintift to prove 
that the counter-claim was barred when it was 
pleaded. [P lis C 

Taraporevala—^or the Plaintiffs. 

Kfinia —for the Defendants. 

Mfdla J, ,—This is a suit to recover 
the balance of the price of goods sold 
and delivered by the plaintiffs to the 
defendants under several contracts. 
The defendants counter-claim a larger 
sum than that claimed by the plain - 
tiffs as damages for failure on the 
part of the plaintiffs to deliver the 
balance of the goods. 

The plaintiffs deal in lime. 'I’iio 


per candy. 

Ine contracts, l\xs. B and C, super- 

seded the verbal contrast referred to 

aoove from the date they were entered 
into. 

The plaintiffs allege that they sup¬ 
plied lime to the defendants prior to 
April G, 191^, and that from and after 
that date they supplied to the defen¬ 
dants about 44'21 o candies for the Pla¬ 
net Mills and GSO camlies for tbe Jndo 

( hina Mills under the scibl contracts. 
K.xs- i> and (b 

There is no time mentioned for the 
jiayment of jirico under tlu; contract 
\px. A. 15y I lie <'ontiM'*ls, iA\s, !> and (' 
il was provided that tiie defendants 
shoulfl p ay the jirice of such quantity 
as was (leliveroHi afrer I'etaining !.() per 
cent, as a deposit, and that the balance 
of the price should bo paid after the 
building works referred to therein were 
completed- 

It is common ground that deliveries 
were made under the contracts, Exs. 

and 0, until June 10, 1917. Dis¬ 
putes had arisen between the parties 
prior to that date, bm they took an 
acute form after that date, and the 
plaintiffs ceased to supply lime after 
June 10, 1917, tliougli the defendants 
required them to do so. 

\W iheir h'Uer ot June V.], I'JIT (Ex. 
F), tl.e defendant'^ ''•omplained that the 
plaintiffs had ceased to deliver further 


defendants are building contraciors. 
The plaintiffs allege tliat they sold 
and delivered to the doT^ndants lime 
under the following contracts, viz -— 

(1) Contract dated April l(i, 191G 
(Ex. A), for the supply of lime for 
the Navatia Flour Mills at the rate af 
Rs. 2-13-3 per candy; 

(2) A verbal contract entered into 
some months after the date of Ex. A, 
for the supply of lime for the Planet 
and Indo-China Mills at Rs. 2-ll~G 
per candy; 

(3) Contract dated April G, 1917 (TCx. 

B) , for the supply of lime between 500 
and 700 candies as ordered by the de¬ 
fendants from time to time for the 
Indo-China Mills at the rate of Rs. 

3-6-3 per candy; and. 

(4) Contract dated April 6, 1917 (Ex. 

C) , for the supply of lime from t'me to 
time amounting to about 1500 candies 
as ordered by the defendants for the 
Planet Mills, at the rate of Rs. 3-8-3 


lime, arid suggested (iiat the reason 
why t he pla intiffs did so was that the 
rate ot lime liad gone up considerably 
since the date of the said contracts, 
j^y the said letter the defendants re¬ 
quired the plaintiffs to supply 25 carts 
per day (one cart containing two can¬ 
dies) for the Navatia Flour Mills and 
20 to 25 carts per day for the Planet 
Mills and they gave final notice to the 
plaintiffs that in default of the plain¬ 
tiffs* complying with the said requisi¬ 
tion by Wednesday next (June 27) they 
would buy lime against the plaintiffs. 
To the said letter the plaintiffs replied 
on June 27ih, stating that the amount 
due to them for the lime already sup¬ 
plied to the defendants was Rs. 1795, 
that the amount payable to them after 
deducting 10 per cent was Rs. 1332; 
and that unless the defendants paid 
that sum they would not supp.v lurther 
lime. On June 29, the defendants rep¬ 
lied to the said letter stating that the 
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amount due to the plaintiffs after de¬ 
ducting 10 per cent, was Rs. 269 only 
and they sent a cheque to the plaintiffs 
for that amount. With the said letter 
the defendants sent a statement 
of account from which it appears 
that they claimed to retain a 
deposit of 10 P. C. not only in respect 
of lime supplied under the contracts 
Bxs. B and C but under the earlier 
contracts. To the said letter the plain 
tiffs replied on July 3, stating that 
they had accepted the said cheque 
under protest. By the said letter the 
plaintiffs purported to put an end to 
the said contracts on the gruund thai 
the defendants had not paid to them 
all that was due to tliern and they 
threatened to file a suit to recover the 
balance of the price. 

Thereafter the defendants comnien 
ced purchasing lijno in the market 
against the [)laintifls, and, according 
to their case, they bought about 400 
candies between .July 4 and 13, 1917. 

In the meantime on July 6 the defend¬ 
ants through their attorneys wrote 
to the plaintiffs stating that as the 
plaintiffs had refused to perform their 
part of the contract and had commit¬ 
ted a breach thereof, the defendants 
had purchased lime in the market on 
account and at the risk of tlie plain- 
tifls at Us. 4-14-0 per candy, and that 

the defendants would hold the plaln- 

tiffs liable for the consequence. 

The plaintiffs did not reply to the 

deft ? the 

lefe^ants went on buying until July 

liVc n ■ "^\'8ust 13, the defend- 

ants through their attorneys wrote 

nur.h ^ that they had 

purchased 400 candies of lime at Rs. 

and the Planet Mills, 

lime defendants wanted more 

iudicp advised, without pre- 

h) tbe’nia -^V^a- more opportunity 

breachp • ^°t to further commit 

tiff’s Tlifi against the plain- 

«;;id tt? ‘""lY* ‘'if •“ 

ants did not issue any orders to the 


il5 


plaintiffs for the supply of lime, and 
according to their case they purchased 
several candies of liine between Octo¬ 
ber 3 and 30, 1017. 

On March 19, 1918, the defendants 
sent a solicitors'notice to the plain¬ 
tiffs demanding Rs. 494 alleged to he 
damages sustained by them by reason 
of failure on the part of the plaintiffs 
to deliver lime for the Planet Mills. 
Tile plaintiffs did not reply to the said 
letter nor to the two reminders sent on 
April 13, 1918 and on June 6, 1918. 

Nothing was done by either party 
for about two years, and on June 8, 
19'2t), the plaintiffs riled the present 
suit in the Court of Small Causes at 
Bombay to recover Rs. 1800 being 
the balance of the price of the lime 
sold and delivered to the defendants 
under all the said contracts. The suit 


was filed just in time to save it from 
the bar of limitation, the last delivery 
of lime having been made, as stated 
above, on June 10, 1917. The writ of 
suiiimons was served upon the defend¬ 
ants on August 23, 1920. On August 
30 , 1920, the defendants obtained an 
order for transfer of the suit to the 
High Court. On September 14, 1920, 
the defendants filed their written state¬ 
ment and counter-claim. 

In their written statement the 
defendants say that the balance due to 
tie plaintiffs for the price of the 
goods was Rs. 1385 and not Rs. 1800, 
that out of the said sum the plaintiffs’ 
claim for Rs. 1163 was barred by the 
law of limitation, and that the balance 
legally due to the plaintiffs was Rs. 
221 only. The defendants further say 
that as the plaintiffs failed to deliver 
the balance of lime under the said 
contracts, they sustained damages to 
the extent of Rs. 2,716. The defendants 


gave credit to the plaintiffs for Rs. 
221 and they counter-claimed Rs. 2494. 

At the hearing of the suit the follow¬ 
ing questions were raised, viz.— 

1. VVhothci* tlu! claiijis, if any, of 

the pluiuLiffs for the price of limJ sup¬ 
plied prior to June , 191V, was barred 
by the law of limitarionV 


2 . 


Whether the plaintiffs were jus¬ 
tified in refusing to deliver furthei; 
lime to the defendants under the 
contracts? 

3. If not. whether tb*" 
are entitled to their " 
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4. hether the defendants’ counter- 

tdaim is h.^rm] by (ho law of linn- 
fation? 

h. What, ainoDiit, it any, is due frn»i) 
either party to the other*/ 

It was agree.! between the parties 
at the hearing of the suit ihal the 
questions of iiniitation should be dis¬ 
posed of hr>i by the Court. It \va> 
also agreed tjial to detenuine the ques¬ 
tion. whether the cuuiiier-claitn '\vas 
time oarrod. the Court should proceed 
on the as_^umption that the plaintilfs 
were not justified in refusing to deliver 
further goods, in other words, that the 
plaintiffs committed a breach of tlie 
said contracts 

As regard the question whether the 
plaintiffs’ claim in respect of the items 
prior to June 7, 1917, is barred by 
limitation, I have no doubt that it is 
not. Both the plaintiffs and the defend¬ 
ants kept only one account of the 
transactions from the date of Ex. A. 
In Bjnsey y. Wordstrorlh (i)^ followed 
by Jenkins C. J. in Kedar Math v. 
Uenobandfia {2), it was said on the 
strength of the previous authorities 
that “where a trdde.'man has a hill 
against a party for any amount 
in which the items are so camnected 
logellier. that it appears that the 
dealing is not intended tu lerminatf' 
with one contracl, bui lo l>e vun- 
linnoiis, so llial one item, if not paid, 
shall be united with another and 
form one continuous demand, the 
whole together forms but one cause 
of action and cannot be divided, ll 
is clear from the passage cited above 
that if all the items form but tnic 
cause of action, it is idle to suggest 
that a part of it can be barred by 
limitation, and that the rest mav not 
be so barred. In fact counsel for llie 
defendants, at a later stage of the 
proceedings, gave up the contention 
as to limitation, witli the result that 
the amount admittedly due by the 
defendants to the ])laintiffs is now 
Rs. 1385 instead of Rs. *^ 21 . 

In deiermining ilie (pie^iion wiu-- 
ther the dolendanis' rounler-claim 
barred by limitation, I am asked to 
assume that the plaintiffs commit* 
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?34-31 I C 636. 




ted a breach of the said contracts in 
not making further deliveries to the 
aeteiidants after June 10 , 1917 I'he 
question is ; what is the date of the 
breach ^ On behall of the plaintiffs 
It IS cuntended tliat the date of the 
breach i,. July 3, 1917, being the 
date on which the plaintiffs gave no- 
tice to the defendants that they 
would not suj)ply any more lime, or, 
at the latest. August 15, 1917, being 
the date within which the defendants 

required the plaintiffs to supply- fur- 

i?-'' ‘j'e''- Jitter of August 

•5, I Ji t. On the other hand, it is 
cuntended tor the defendants that the 
earliest date of the breach is October 
a, IJli, being the date on which the 

detondants recommenced purchasing 
in the market against the plaintiffs 

1-1 of August 

J 3, 1.91 <. 

In dealing with this question it is 
to be noted that the contracts were 
tor delivery of lime to the defend¬ 
ants froin time to time as they re¬ 
quired it for their works. In such a 
case when the seller clearlv shows 
his intention not tu be bound by and 
to repudiate the contract- the buyer, 
if be pleases, may treat the notice of) 
intention as inoperative, and await 
the lime when Die contract is to bo 
executed and (hen hold (he seller 
respi*ii>ible fur all consequences of 
non-pm-formance. but in that case he 
keeps the contract alive for the bene-j 
fit ot the seller as well as his own; 
the buyer remains subject to all hisj 
obligations and liabilities under it,) 
and enables the seller not only to 
complole (he contract, if so advised, 
notwitiisCanding his previous repu¬ 
diation tjf i(. but also to take advan-i 
tage (if any supervening circumstan-i 
oes wiiich would justify him in de-. 
dining to complete it. On the other 
hand, llie buyer may. if he thinks 
proper, trea( the repudiation of the 
seller a*-^ wrongful putting an endj 
to tlie* contract, and may at once! 
bring hl'^ action as mi a breach of it, 
and in such action he will be en¬ 
titled to such damages as would have 
a^sen from non-performance of the 
contract at the appointed time, sub¬ 
ject, however, to abatement in respect! 
of any circumstances which may] 
have afforded him the means of miti'^i 
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gating his damage; Frost v. KnioJit 
(3) Cort V. Ambergite. &c. Ra:h.va,i/ Co. 
(4i Brailhwaile V. Foreign IJardwooi Co 
(5) Mdachrino v. Nickoll and Knight ( 6 ) 
Such being the law, it has to be de¬ 
termined whether, when (he plain¬ 
tiffs gave notice to the defendants 
by tlieir letter of July 3, 1917, that 
they would not make further deli¬ 
veries, the defendants treated the re¬ 
pudiation as a wrongful putting ar 
end to the contracts. On behalf of 
the defendants it is contended that 
the contracts being for the supply 
of lime from time to time to the 
plaintiffs as required by the defend¬ 
ants, the defendants’ letter of July 
h amounted to an acceptance of the 
plaintiffs refusal as a breach not to 
the extent of the entire re.sidue of 
lime to be supplied under the said 
contracts, but to the extent of such 
quantity only as they required bv 
their letter of June 23. By that letter 
the defendants required the plaintiffs 
to send twenty-five carts per day for 

the Planet Mills, and threatened that 

m default they would buy “the lime’’ 
in the market on account and at the 
risk of the plaintiffs. In their letter 
ot June, 2'Jth the defendants’ attorneys 
wrote: Our clients have waited long 
enough for the supply of lime, and 
please note that if your client.s do not 
supply hme to our clients bv tomor¬ 
row our clients will purchase the 
same trom the market at your clients’ 
risk and on their acoount. Please 

final.’’ To the 

In t f o replied on 

imif that as the defendants 

‘‘"nmnt duo to them 

(•■»! / was a clear and unequivo- 

intention on the 

defendan?.^*^ ^'■■co’'‘iing to the 

intr bin ^u,se, they started buy- 
•ng hu e ,n the market frou, July 4 

•Inly’ pi PirV‘ 

their lirnr, Jefeudant- through 


(3) 

14) 

(5] 


IlSfj ,V 
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As your clients have declined to 
carry out their part of contract and 
have committed a breach thereof our 
clients have purchased lime from the 
market on your clients’ account and 
at their risk at Rs. 4 14-0 per candy 
and they hold your clients liable for 
the consequences thereof. Our clients 
hold your clients’ deposit for the da¬ 
mages they are liktdy to sulfnr ” 

The impression produced on my 
mind after perusing that 

letter was that the defendants treated 
the plaintiffs’ repudiation as an im¬ 
mediate breach putting an end to the 
said contracts in their entirety. There¬ 
after the defendants wore not hound 
to accept anjr lime from the plaintiffs 
und^r the said contracts, and they 
could have at once sued the plaintiffs 

for damages for failure to deliver the 

rest of the lime under the said con¬ 
tracts. I therefore, hold that the breach, 
if any, of the said contracts took 
place on July 0 , 1 ‘J 17 . But even if it 
he not so, [ think that the defendants’ 
letter of August 13, is a clear intima¬ 
tion to the plaintiffs that unless the 
plaintiffs supplied further lime within 
forty-eight hours, fhe defendants 
would treat the plaintiffs’ repudiation 
as a breach of the contracts in their 
entirety. The defendants in fact did 
so. They did not order any more lime 
trom the plaintiffs and they -started 
buying against the plaintiff’s from 

October 3, 1917. Therefore, even if the 
(lefeiidants did not, by their letter of 
July G, accept the plaintiffs’ refusal 
as a breach of the contracts for the 
entire residue of the lime to be deliver¬ 
ed thereunder, they did so by their 
letter of August 15, in which case the 

would he August 
la. IJl, 1 prefer to hold that the 
nreach took place on July G, 1917. 

But though the date of the breach 
he .July G, or August 15, 1917, it does 
not follow that the whole of thedefend- 
.ants counter-claim is time-barred, 

for it IS possible to look at the matter 
trom another poinf of view. 

riie defendants’ cross-claim for 
damages _ amounts to Rs. 27iG. The 

plaintitls claim is for Rs. ),800. The 
defendants in their pleading gave 
credit to the plaintiffs for Rs. 221 
admitt^ by them to be duo to the 

plaintiffs and they counter-claimed for 
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the balance, viz., Rs. 2,494. Had the 
defendants pleading been properly 
drawn, the defendants would have in 
their written statement claimed to set 
off against the amount that might be 
awarded by the Court to the plaintiffs 
an equal amount of their claim, and 
they would have counter-claimed for 
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the balance ( See Bullen and Leake’s 
Precedents of Pleadings, 6th Edn. 
page 775 ). I do not think that 
the fact that the defendants 
have not pleaded a set-off by their 
written statement precludes them from 
pleading a set-off now: see Me Qo^can 
V. Middkton (7). 1 think if the defend¬ 
ants’ cross-claim against tlie plaintiffs 
3an be treated partly as a set-off and 
partly as a counter-claim,' the defend¬ 
ants are entitled to ask the Couit, 
even at this stage, to treat it as such- 
The omission to plead part of the cross 
claim as a set-off amounts merely to 
a technical defect which can be cured, 
if necessary, by an amendment of the 


pleading. 

The defendants 
their contention as 


having given up 
to limitation, the 


amount now admittedly due by them 
to the plaintiffs is Rs. 1385. The 
defendants arc therefore entitled to 
ask the Court to treat their cross-claim 
to the extent of Rs. 1385 or such larger 
sum as might he awarded by Court to 
the plaintiffs as a set-off. and 1o 
treat the balance as a counter-claim. 
It is clear that the defendants cannot 
claim a set-off in the present case 
under the Code of Civil Procedure, 
Order 8 rule 6, because the defend¬ 
ants’ claim is not for an ‘ascertained’ 
sum within the meaning of that rule, 
but for unliquidated damages for al¬ 
leged breaches of the said contracts. 
But the Code does not exclude what is 
called an equitable set-off provided 
the defendants’ cross-demand arises 
out of the same transaction as the 
plaintiffs’ claim: ClcLTk v. Rathnavaloo, 

(8)* In the present case it is not denied 
that the defendants' cross -demaud 
arises out of the same transactions. 
The defendants, therefore, are entitled 
to claim an equitable set-off in the 
present case; Kishorchand y. Madhovji 
Vi sra m (9). The provisions of Order 

‘ (7) [1883111 QVb. D. 464V (p. 470). “ 

(8) [1865] -2 M. H. C. R. 296, 303. 

(0) [1880] 4 Bom. 407. 


--1 rule 19, clearly show that an 
equitable set-off may be allowed by 
the Courts in British India see Mara, 
eimha Rao v. Zaminaar of T^ruvur, (IQ). 

Under Rule 118 of the Bombay High 
Court Rules (which is taken from R, 
S. C., Order 19 rule 3) a defendant 
may set up by way of set-off or 
counter-claim against the claims of 
the plaintiff, any right or claim whe-, 
ther such set-off or counter-claim 
sounds in damages or not. It must, 
however, be observed that nothing! 
which was not a good set-off beforej 
the passing of the said rule can heal 
good set- off under the said rule; thej 
set- ofi must sfill be for an ascertained! 
sum or it must arise out of the same! 
transaction as the plaintiff’s claim.l 
A counter-claim, however, need not! 
arise out of the same transaction. Set^ 
off is a ground of defence and it 
should he pleaded in tJie written state-j 
ment. Counter-claim does not affordl 
any defence to the plaintiff’s claim;! 
it is a weapon of offence which enablesj 
a defendant to enforce a claim against] 
the plaintiff as effectually as in an inj 
dependent action. Sionk^. v. Taylor. (H). 

The above distinction between set-l 
off and counter-claim has an im¬ 
portant bearing on the (piestion of 
limitation, for it the statute of limita¬ 
tions is pleaded to a defence of set¬ 
off, the plaintiff, in order to establish 
his plea, must prove that the set-off! 
was barred when the plaintiff cornenc-j 
ed his action; it is not enough ta proyej 
that it was barred at the time when] 
it was pleaded- Walker y, CRments {12U 
In the case, however, of a counter-j 
claim, it is enough for tlie plaintiff! 
to prove that the counter-claim was] 
barred when it was pleaded-* Me Gowan 
v. Middleton (13). The case of Walker v. 
Clements (12), referred to above, was one 
of legal set-off. But the same principle 
has been held to apply to cases of 
e(iuitable set-off: Narasimha Rao v. 
Zamindffr of Tirnvur (10); Rrayn fjd v. 

Maxireil ( 1 4 ). 

(i6j]f9l9n2liiad’^'8^^ “M 

193-10 L. W. 183-(1919) M. W. N. 

628-26 M. L. T- 276-53 I. C. 234. 

(11) 1880] 5 ^ B. D. 569, 575,576. 

(12) [18-301 15 Q. B. 1046. 

(13) 1883] H Q. B. D. 464. 

(14) 1188.5] 7 All 284-(188.7? A. W. N. 

40. 
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I have already held, upliolcUng the 
plaintiffs' contention, that the breacdi 
(if any) on the part of the plaintiffs, 
which gave rise to the defendants* 
counter-claim for damages, aro.',e on 
July 6, 191T. The present suit was 
instituted on June 8, 1920. Therefore, 
the defendants* cross-claim to the 
extent of the amount that may be 
decreed to the plaintiffs in this suit, is 
not barred hy the law of limitation. As 
regards the balance of the defendants’ 
cross-claim, I hold that it is barred hy 
limitation as the counter-claim was 
not filed until September 14, 1920. rho 
saine view was lakeii by Iho High 
of Madras In jVdrtfsunhtr Ratin 
(*i<e referr(*d to above. 
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ML'LLA, J. 

Th'^. National Bank of /ndiVi-Plaintiffs. 

V. 

The :S[(ifional Bunk of Indore —Oefend- 

anfs. 

O. C. J. S. Xo 2042 of 1020 1). 30th 
August 1922. 

Trade naine-'-Siinihirity in names — 
Suit for injunction-principle^. 

The fiind^unental principle is that a 
sh 11 no!: tra.le under a name so close;!v re¬ 
sembling that of the plaintiff as to be mislaken 
for it by the public. The question to he de¬ 
termined in cases of this description is whether 
tlieic is such a similarity between the two 
name’s 's that the one is in tlie orduiar.’ 
course of human affairs likely to be confounded 
wiUi the other. It is not neces'''ary to prove 
tliat the defendants in taking tr e name coni_ 
pUinej of by the plaintiffs had any fraudu¬ 
lent intent, it iseuough it the plaintiffs prove 
t JUt the act of the defendants in assuming the 
n-‘me complained of, is an injury ,o the 
r amtiffs’ rights. There is no question in such 
■ases of property or monapely in the name 
principle upon which the cases on (his 
■ Jjett proceed is not that there is property 

I * but that it is a fraud on a person 

"ho ha, established a trade and carries it on 
urn er a given name, hy some other person 
V 10 assumes the same name or the same name 
"‘th a snght alteration in such a way as to 
.nduce persons to deal with him in the belief 
that they are dedmg with the person who has 
given reputation to the name. The question in 
this class of cases is not whether the intelligent 


section of the public ii likely to be deceived 
but whether the fmblu at large is likely to to 

deceived. [P. l->0 C. 1, 2\ 

The sole right to restr.iin anybody frem 
using any name that he likes in the caur^e of 
any buf.ness he chooises to carry on h a right 
in th ' nature of a trade mark. [f^. 124 C. [] 

Kemp —for the Plaintiffs. 

Coltma'i —for the Defendanls. 

Mnll'i ,A—This is a suit to restrain 
the (iefendants from carrying on l)usi- 
ncss under the name “ Tlie National 
Ban’c of Indore, Limited” or any other 
name which is a colorable imitation of 
tlio name of the ])laintiffs. 

The plaintiffs are a limited company 
incorporated in tlie United Kingdom 
and have for the last fifty years and 
upwards carried on business of bank¬ 
ing in India and other parts of the 
world on a very extensive scale and 
have during such time obtained a very 
high reputation and earned the con¬ 
fidence of all classes of the community 
in India and in other places. The 
])laintiffs have several branches in 


[ndia and other places of which a list 
is given in Ex (L The ])laintifi’ bank 
is an Exchange Rank and besides the 
usual banking business it imports and 


sens gout bars stamped with the name 
‘’National Rank of India” in English 
as well as in ilie vernacular of the 


place where the branche.^ of the plain¬ 
tiff bank sell bar gold (see Ex. 1).). 
These bars are known as the National 


Bank bar gold and they are quoted as 
high as English bar gold and higher 
than Bombay Mint gold (see Ex. F.) 

The defendant bank was registered 
in Bombay in March 1920 as a private 
limited company having for its 
objects, amongst other things, the 
carrying on of all kinds of banking 
business in Bombay and such other 
parts of the world as the Directors may 
determine including the buying and 
selling of bullion and specie, and the 
buying, selling, melting and refining 
of metals and manufacturing products 
thereof for commercial purposes (see 
Ex Rj. The otfice of the defendant 
bank is with|n the Fort of Bombay. 
The defendant bank has not hitherto a 
single pie in cash by way of capital 
r or has it commenced its business. 
The defendants are awaiting the deci¬ 
sion of this suit, as stated by Mr. 
Parekh, one of the Directors of the 
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the defendant hank, for slarting tlieir 
business. 

The plaintiffs’ case is that the name 
of the defendants is a 'colourable imi¬ 
tation of the plaintiffs’ name and is 
calculated to deceive ordinary persons 
and to induce them to do business 
witli the defendants tinder the supposi¬ 
tion that they were dealing witli the 
plaintiffs and that serious injury will 
result to the plaintiffs if the defendants 
are allowed use the name adopted by 
them and they claim that the defend¬ 
ants may be restrained by an injunc¬ 
tion from carrying on business under 
the name under which the defendant- 
have been registered or undtu' any 
other name which is a cohmrahlc imi¬ 
tation of the name of tlie plaintiffs. 

The defendants have put in their 
written statement in which they deny 
that the namf^ adopted by them is a 
colorable imitation of tluj iilaintiffs’ 
name or that it is calculated to deceive 
ordinary persons as alleged in the 
plaint. 'I'hey say that there was a 
large internal trade in cotton seeds, 
piece-goods and other commodities in 
Indore, and tliat the defendant com¬ 
pany was formed principally with a 
view to finance merchants carrying on 
business in Indore, and that they 
adopted their name as a descriptive 
name. They deny that any serious in¬ 
jury or any injury at ail will result to 
the plaintiff bank if they are allowed 
to use the name adopted by them. 

The principles by which this case 
must be decided are wmll established. 

I The fundamental principle is that a 
person shall not trade under a name so 
closely resembling that of the plaintiff 
as to be mistaken for it by the public. 
[iendriks v. Moiilagu (1); in other words, 
that a person shall not carry on 
his business in such a way as to 
represent that his busine.ss was the 
business of ar.o.her person ; Merchant 
BfJnkiiuj Compamj oji T.ondon v. Mirchariifi" 
Joint Block. Bank {’1). The ([Uestinn to 
be determined in cases of this descrip¬ 
tion is whether there is such a 
similarity between the two names as 
that the one is in the ordinary course 
of human affairs likely to be confound¬ 
ed with the other: Hendriks v. Montagu (1) 


(1) (1881) 17 Ch. D. 638. 

(2) (1878; 9 Ch. D. 560. 563. 


It is not necessary to prove that the 
defendants in taking the name com¬ 
plained of by the plaintiffs had any 
fraudulent intent. (3) ft is enough ff 
the plaintiffs prove that the act of the 
defendants in assuming the name com¬ 
plained of is an injury to the plain- 
tifs’ rights : Morth Cheshire and 

M(mckesler Brewery Company y. Mon- 
Chester Breavery Company (4). There is 
no uuestion in such cases of property 
or monopoly in the name. The 
principle upon which the cases on this 
subject proceed is not that there is 
property in iho v7ord, hut that it is a 
fraud on a person who has established 
a Trade and carries it on under a given 
name by vome other person who 
as^umc.s the same name or the same 
name by a slight alteration in such 
a way as to induce persons to deal 
with him in the belief that they arc 
dealing with the person who has given 
a reputation to the name : Lee. y. 
IJaley (5) ; flendriks y. Montagu (I). The 

principles enr.nciated by the Earl of 
fdalsbury L. C. in the North Cheshire 
^rea-er7/’6 case, (4) referred to above, have 
a material bearing on the in*esenfc case. 
In that case the Mancliestor Erewmry 
Company was the plaintiff. The 
plaintiff company had carried on 
business under that na/ne for yoar.s. 
The defendant company bought an old 
business called “The North Cheshire 
Brewery Ltd” and then got rhemselve.s 
incorporated and registered under the 
name of ‘‘ The North Cheshire and 
Manchester Brewery Co. Ltd.” 

The plaintiff company complained 
that the name of the defendant com¬ 
pany was calculated to induce the 
belief that the plaintiff company had 
cea.sed to carry on business as a 
separate company and that the defend¬ 
ant company w^as an amalgamation 
of the plaintiff company and the 
North Cheshire Brewery Limited, and 
it sued the defendant company for an 
injunction. Byrne .i. refused the 
injunction, but the (Vnirt of Appeal 
reversed the judgment and granted the 
injunction. The judgment of the 
Court of Appeal was upheld by the 
House of Lords. In the course of his 
speech the Lord Chancellor said : _ 

“ Y3) (I8BT) 17 Ch. D. 638 at. 651. 

(4) [18991 A. C. 83, 87, 

(5) (1869; L. R. 5 Oh. App. 155. 161. 
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“ I have no complaint to make of 
their (connsel) being too long or too 
elaborate ; btit the truth is, that when 
one comes to see what the real ques¬ 
tion is, it is in a single sentence. 
Is this name so nearly resembling the 
name of another firm as to be likely 
to deceive. That is a question upon 
which evidence of course might be 
given, as to whether or not there was 
another brewery either in the one 
place or in the other, or whether there 
were several breweries nearly resembl¬ 
ing it in name ; what the state of the 
trade was, and whether there was any 
trade name ; all those are matters 
which are proper to be dealt with 
upon evidence ; but upon the one q\ies- 
tion which your Lordships have to 
decide, whether the one name is so 


nearly resembling another as to he 
calculated to deceive, I am of opinion 
that no witness would be entitled to 
say that, and for this reason that 
that is the very ([uestion which your 
Lordships have to decide “ 

Much to the same effect are the 
observations of Lord Co/.ens Hardy 

M. K. in Ewing v. Butter up ^Xfargarine 
Company^ Ltd, (G) In that case the 
plaintiff carried on business under the 
name of “The Buttercup Dairy Com¬ 
pany. The plaintiffs’ business consist¬ 
ed in selling butter, margarine, 
cream, condensed milk etc. After 


some years the defendant compan; 
(The Buttercup Margarine Cunipa 
Ltd.) was incorporated as a priva' 
(‘ompany. The momoranduni < 
association of the defendant coinpan 
authorized trade in milk, crear 
butter, margarine, etc- In confirnur 
the injunction granted by Astburv 
the Master of the Rolls said (p. 10) : 

\ that, wnero tl 

plaintiff IS the owner of a busine: 

Which has been established since VM 

ami has a turnover of half a millu 

be regarded as a 
old-estabhshod business, none the le: 

is sphere of opcratioj 

.f ^ Scotland and the Nor 

dfifenH ^ expect tl 

renr^snnt ,aen or lume 

to say . We are very sorry; we we 


(6) ll9l7j2Ch. 1 . 10 - 11 . 
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not aware of your existence in 
l^cotland, but as you object to our 
name we will change it so as not in 
any way to interfere with you.* In¬ 
stead of doing that they assert their 
right to use tlie name and file a mass 
of affidavits in support of their claim 
to do what they have threatened and 
continued to do ; and they seek to 
justify their name on the ground that 
the arm of the Court is not long: 
enough to reach a defendant who takes 
a name similar to that of the plaintiff, 
unless it can bo shown that such name 
is calculated to deceive, in the sense 
that a person desiring to be a customer 
of tlio plaintiff is intluced thereby to 
become a customer of the defendant. 
And they say that lliere can be no 
deception liere because they are 
wholesale people while the plaintiff is 
a retailer, that it is true that they 
have the fullest possible power under 
the memorandum and articles of 
association to carry on a retail 
business, but that at the present 
moment they have no such intention. 
T should be very sorry indeed if the 
jurisdiction of the Court should be 
regarded as so limited. I know of no 
authority, and I can see no principle, 
which withholds us from preventing 
injury to the plaintiff in his business 
as a trader by a confusion which will 
lead people to conclude that the 
defendan<s are really connected in 
someway with the plaintiff or are 
■arrying on a i)ranch of the plaintiff’s 
business.” 

Having stated tiie principles by 
vvhitdi tlie decision of this case must 
be governefi, 1 proceed to ascertain 
their hoaring on ihe particular facts 
of this case. J'he defendant company 
was registered in March 1920. On 
dune I t, 1020, the plaintiffs wrote to 
I. Parekli, Vasanji Bhagwandas 
and Abubakar Jusuh, the three signa¬ 
tories to the Memorandum of Associa¬ 
tion of the detendant company, coin^ 
plaining that the name adopted by 
tlie defendant company was calculated 
to deceive, and demanding an inime- 
<liate undertaking not to do any 
business in that name. To the said 
letter Parekh replied on Jun« 19, in 
which he denied tliat the two names 
wore similar and said that the bank 
intended to carry on business in ver- 
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nacular and to locate the head office 
outside the Fort of Bombay *' more 
especially to avoid the ambiguity erro¬ 
neously originated and the meaning 
of which is misconstrued by you. ” 
This was followed by another letter 
from Parekh on June 24, in which he 
stated that he was prepared to have 
the head office of the company out¬ 
side Bombay. It seems that there¬ 
after there was an interview l)etween 
the plaintiffs' attorneys and Parekh 
at wliich the plaintiffs insisted upon 
the name of the defendant company 
being changed. On July 10, Parekh 
wrote to the plaintiffs' attorneys stal¬ 
ing that the words “ National " and 
‘‘Indore” were both indispensable and 
that it was extremely inconvenient to 
change the name. He stated that the 
company was primarily floated in the 
interests of the residents of all classes 
of the Indore State, and that any 
change in the name was likely to 
lessen the importance and usefulness 
of the concern. The plaintiffs then 
brought the present suit on Augusts. 

The following issues were raised at 
the trial of the suit;— 

(1) Whether the defendants’s name 
is a colourable imitation of the plain- 
tiffs’ name and is calculated to deceive 
as alleged in paia 3 of the plaint; and 

(2) Whether the plaintiffs are entitl¬ 
ed to any relief, and, if so, what ? 

On behalf of the plaintiffs evidence 
was given by brokers all in a large 
way of business. They deposed to the 
confusion likely to arise from the 
similarity of the two names, likelihood 
of the letters meant for one bank 
being received by the other, and the 
gold bars of the defendant bank being 
mistaken for those of the plaintiff 
bank. They also said that the plain¬ 
tiff bank was known as National Bank 
and that the bar gold sold by the 
plaintiff’ bank was known as tho 
National Bank bar gold. They all said 
that the similarity of the two names 
was so great that the use by the defen¬ 
dants of the name ‘‘ National Bank of 
Indore ” would have the effect of mis¬ 
leading people into supposing, when 
they were in truth dealing with the 
defendants, that they were dealing 
with the plaintiffs. The plaintiffs also 
exhibited several letters addressed to 
them as National Bank ” (Ex. E). 
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Ex. D is a specimen of gold bars sold 
by the plaintiff bank. 

The only witness called for the 
defendants was Mr. Parekh Assistant 
Manager of the Bombay branch of the 
Bank of Morvi, at Pydhowni. In his 
examination-in-chief he said that he 
had been to Indore and that he had 
ascertained that wheat seeds and cot¬ 
ton were exported from Indore, and 
that the object of assuming the name 
“National Bank of Indore” was to 
finance the export trade of Indore. He 
also said that Yasanjl Bliagwandas 
was doing some work in Bombay for 
H. Ff. the Maharajah of Indore, the 
work being to send articles which His 
Highness privately wanted, and that 
he knew some merchants at Indore. 
He furthex* said that the defendants 
had no present intention of dealing in 
gold bars as the capital of the com¬ 
pany was rupees five lacs only, but 
that if the capital increased the defen¬ 
dants would deal in gold bars. 

In his cross-examination it turned 
out that Parekh was in the employ of 
the Indian Specie Bank as inspector, 
and that in that capacity he had been 
to Indore to inspect the work of the 
branch of that Bank at Indore once in 
1911 and a<ain in 1916- He said that 
those were the only two occasions on . 
which he wont to Indore. He also 
admitted in his cross-examination 
that Vasanji Bhagwandas had ceased to 
do any work for H. H. the Maharajah 
of Indore about a year ago. As 
regards tho similarity of the plain¬ 
tiffs’ name and the defendants’ name 
his evidence is as follows :— 

“ Q .—If your bank’s name was 
written on it (Ex. D) in the same 
way as the plaintiff bank’s name was 
written, would the two names be like 
each other ? 

(Lalji objects on the ground that 
they were not concerned with any 
(piestioFi of trade mark in this case)- 

P. C. objection overruled. 

A.—Both the names would be 
similar in appearance; but that would 
be so only in the case of one who does 
not know how to read and write. 

Q, - Can yoxx think of any name 
that would be more like the “National 
Bank of India” than the “National 
Bank of Indore ”? 

A ,—“National Bank of Idar would 
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be such e. 

Q, —Is Indore a nation ? 

A ,—Indore is a State. 

Q .—Indore not being a nation why 
did you select the word “Nationar*? 

*l^Because the word ‘^National” 
represents all communities, Hindus, 
Parsis, Mahomedans etc, 

Q.—Would you adopt the word 
Cosmopolitan” v;hich also means all 
communities? 

A—I do not like that word. 

<?,-What about the word ‘‘Oriental”? 
Would you accept it? 

A.™No. The expression ‘‘Oriental” 
does not include all races Besides, 
the expression “Oriental” savours of 
something old. Further, a bank known 
as the Oriental Bank of India had 
failed. I used the word “National” in 
the name of the defendant hank as 
being representative of the people of 
Indore- 

-selected the word 
National because the National Bank 

^ an extremely well known Bank in 
Bombay, 

A, It is not so- I know that gold 
bars are sold in small bits by dealers, 
y- As^sume a gold bar bearing the 

Bank of Indore is 
sold by the defendant bank. Assume 
lurther that a dealer who buys the bar 
trom you cuts off the piece bearing 
th« loiters “ore”; tl,ere is notliing then 
to prevent you from showing tlie rest 
of the bar and selling it as the bar of 
the National Bank of India; is there? 

tnerchant would [iractise 
a ’ '^‘•■nted to commit 

a traud, he could. 

bouLi-hi- ^Jisayed before it is 

saUshed with the name. 

niSi'bJvi.r'' 'uthat any 

l^cforelfuyinf^fpp^'""''* ’* assayed 

nece.ssarily. 

the rett «tf and 

blctbattbp ^ l^*®ce sold, it is possi- 

oh as a ii?ece'nfT‘^"^ittht be passed 

National Bank of^ndk " 

«n<l the reason whioh “ 
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that as the plaintiffs had taken objec¬ 
tion to the defendants’ name he 
thought that the name of the defend¬ 
ant company might have to be altered 
and he did not tjiereforo get any 

papers printed and no progress was 
made. 

I was not at all impres.sed with the 
demeanour of Mr. Parekh in tlie wit¬ 
ness box. In the course of his cross- 
examination he fenced with several 
(luestions and he did not give direct 
answers to the questions put to him 
until pressed by Mr. Binning. I decline 
to believe tliat the reason why he 
selected the name “National Bank of 
Indore was to finance the export 
trade of Indore. I also decline to 
believe that either he or Vasanji 
Bhagwandas has any such connection 
with the merchants of Indore as it 
was sought to make out. It is signifi¬ 
cant that Vasanji Bhagwandas was 
not called as a witness to depose to 
his alleged connection with the mer¬ 
chants of Indore. Mr. Parekh was 
long connected with the Indian Specie 
Bank which dealt in gold bars. He is 
now connected with the Bank of 
Morvi which as the successor of the 
National Financing Corporation deals 
in bar gold- Abuhakar Jusuh, another 
promoter of the defendant bank, deals 
in bar gold. It seems to me that the 
defendant company has been formed 
with the object principally of dealing 
in gold bars. No doubt its capital is 
only rupees five lacs and the business 
may not at first be large, but it 
may increase with the increase of 
capital [see The Standard Bank of 
South Africa Limited v. The tSUmdard 

L^mled (7)]. I am also inclined 
to think that the object of the defend- 
ants in selecting the name “National 
Bank of Indore was to attract and 

appropriate as much of the business 

of the plaintiff company which the 
defendants could lay hold of. The 
conclusion to which I have come is 
that the name adopted by the defend- 

antbank is.sosiroilnrto that of the 

plaintiff bank that it is calculated to 
deceive ordinary persons and to 

defenH I’nsiness with the 

?hTStiffV"^^ 

('TT 


(1909) 
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It was contended for the dofend- 
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ants that the evidence of the plain¬ 
tiff's witnesses showed that there was 
no likelihood of deception as regards 
intelligent persons and persons who 
knew how to read and write and that 
therefore the plaintiffs were not 
entitled to any relief. But the ques¬ 
tion in this class of cases is not 
whether the intelligent section of the 
public is likely to be deceived but 
whether the public at large is likely 
to be deceived- B^urther, as observed 
by Bir George Jessele in The Guardia^^ 
Fire and Life Assurance Company v. The 
Guardian and General fnsurance 
Company (8), the public are 
careless, and it is no use supposing 
that if they paid a very moderate 
attention to names they would see 
they were not the same, but only 
similar.” The plaintiffs have branches 
in several parts of India outside the 
Presidency towns. It may be tliat the 
chances of deception in lh*esidoncy 
towns arc nor great, but this cannot 
be said of other places. Again, the 
plaintiffs have tio branches in places 
like Surat, Broach, Ahmedahad etc. Tf 
the defendants opened branches in 
those places, it was, I tliink, highly 
probable that the public of those 
places would be deceived iiaving 
regard to the close similarity between 
the two names. 

It was also urged for the defendants 
that the Court had no power in this 
suit to enquire whether, if tiic defend¬ 
ant company sold gold bars bearing 
its name on them, they were likely 
to be confounded wdth the gold bars 
of the plaintilf bank, the reason 
given being that to allow such en¬ 
quiry would be to convert the suit 
into a trade-mark suit. But as stat¬ 
ed by Lord Justice James in L^vy v. 
Walker (9), the sole right, to restrain 
anybody from using any name tliat 
he likes in the course of any busi¬ 
ness he chooses 1(» carry on is a right 
in the nature of a trade-mark”. More¬ 
over, such an empiiry was deemed to 
be quite legitimate in tlie North Che- 
shifi', Bre t try's case referred to above. 
In fact, Byrne J. who first tried that 
case based his judgment on the fact 


that there was no evidence before him 
that any customer of the plaintiff 
company had bought beer of the de¬ 
fendant coifipany under the impres¬ 
sion that it was beer made by the 
plaintiff company, and refused . to 
grant the injunction prayed for (10). 
Dealing with this Bindley M. R. said 
thdt that was only one method of 
deception, and that Byrne J. ought not 
to have rested his judgment on that 
aspect of the case alone (3). But it 
was nowhere suggested that the Court 
should nothin a case of that descrip¬ 
tion deal with the question whether 
the goods of the defendant company 
w'ere likely to be passed off as the 
goods of the plaintiff company. B'ur- 
ther, the enquiry held in the present 
case as to the likelihood of the de¬ 
fendants* gold bars, when put upon the 
market, being passed off as the Na¬ 
tional Bank bar gold, was not outside 
the scope of the issues raised in the 
case. But even if it was, I have no 
hesitatioii in liolding that the two 
names are so similar as to be calculat¬ 
ed to deceive the public even as re¬ 
gards the other departments of the 
business of the plaintiff bank- 

Jjastly, it was urged that there were 
several banks in India whose name 
included the words “National Bank ” 
(Ex. No. 2) and that the plaintiffs had 
never objected to those names. But 
none of those banks deal in gold bars ; 
in anV event no evidence was given 
that they do so, though the attention 
of the defendant's counsel was specifi¬ 
cally directed to this point- 
I do not entertain any doubt that 
the names of the plaintiff bank and 
the defendant bank arc so similar as 
10 be calculated to deceive, and I 
pass judgjnent for the plaintiffs res¬ 
training the defendants from carry¬ 
ing on business under the name, 

“ The National Bank of Indore, Li- 
iuitod ** or under any other name 
which is a colourable imitation of the 
name of tho plainilffs. The defen- 
daiiis must pay the plaintiffs* costs of 
tliis suit. 

Suit decreed. 


(10) [1898] 1 Ch. 539, 540. 


(8) (1880) 50 L. J. Ch. 253, 255. 
tl879) 10 Ch. D, 430, 447. 


/ 
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Mulla, .T. 

The Ford Automobiles — {India) JAd. 

T. 

The Delhi Motor and Engineering Co 
0. C. J. Suit No. 2943’ ..f 1920 D. 
14th Au^rust 1922. 

(a) Contract Act,S. SJ—PasA/uj of j ro- 
perty to buyer. 

The defendants ordered t wenty motor cars 
from the plaintifts upon terms .that tlie plain- 
tifie should send them by rail and that tlie de¬ 
fendants should pay for them to Messrs. King, 
King &Co., at Delhi against the railw av re¬ 
ceipt. Messrs King King & Co. at Delhi were 
the plaintifts' agents to receive payment of tlie 
price from the defendants, and to'deliver the 
railway receipt to them on payment. The rail¬ 
way receipt was made out by the plaiutift.; in 
their name as consignees and endorsed hy them 
in blank. The cars were consigned at owner’s 
risk with the result that the railway could not 
be held liable for the loss thereof. 

Held that the plaintifts delivered the cars to 
the railway at owners risk without the consent 
cipresH or implied of the defendants, tliat the 
p aintifts’intention was to retain the owner- 
Hhip of the goods until the defendants jiaid the 
price. That the filaintifts having instructed 
their agents not to deliver the railway receipt 
tin payment, the appropriation was not abso- 
Jute and final, but conditional on iiayment l)v 
IP ( efemlants and that there was therefore no 
appropriation'’ within S. 83 of tlie Contract 
nuo ♦ in the cars did not 

pass to the defendants on deliverv to the raii- 
way company and that the defendants were 

not liable for the price. (P, l^y C. 2] 

a case where the sclhw is 
authonsed to make tl.e appropriation and the 

thV .i assent to 

the appropriation. IP. I2y C. 2] 

^ (bj Contract Act S. Cn.jUA 

gonercases where the 
geiloH n a carrier and re- 

Hourts of llritisf r^V'^'hPrelore the 

uriM Of bntish India resort to the niloQ f»f 

KntSliB . common law so far as they arc not in 

Oneo‘'fthLr“^“‘®‘7‘“^‘''® Contract Act' 
nf rules IS that w’here in pursuance 

a carrierforthe'"’ to 

*>aier bi!t ret» transmission to the 

Roods does nrit *"*hlled, the property in tlie 

'■onditioiis im^l ‘' 1 “®’'.*° ““til tlie 

'■’hig rule a miT. “ro not fiillilied. 

to be carried^ v” "“‘‘'"'y delivery of gonds 

land and to LTial bri*"’ to carriers 

f jr;nr.„o ‘^aiia -boat conipaine... 

cLiSr- f™ 

a™ i«o„- 

t/*—TKi 

Kt-. 43,125 'beinVt hi recover 

elmr^es of twentv 

.‘.-d b, UK.7iSu,K”.i£.,r; 


to tlie defendants at Ainballa under 
a contract between the parties and 
destroyed by fire in transit. 

Prior to 1920 there was a fir/ij, 
named Ford Automobiles, which car¬ 
ried on business in Bombay in Ford 
cars and accessories. Tlie plaintiffs 
were registered as a limited company 
early in 1920 and they purchased the 
business of the said firm. The plain¬ 
tiff company is now under liquidation 
and the present suit is brought hy 
the liquidator of the company in the 
company’s name. 

The defendants carry on business 
as commission agents at Delhi. It 
seems that there were some dealings 
between the defendants and the sa'id 
firm prior to J920. In March 1920 
the plaintiffs employed the defend¬ 
ants as their commission agents for 
the sale of Ford motors in Delhi and 
other places. The terms of the agency 
coniract wore arranged between the 
plainliffs' representative and the de- 
lendants’ representatives. Dolatrain 
and Sons. On March I- 1920, the 

plaintiffs wrote to Douiatram and Sons 
a.'^ follows :— 

“ In connection w'ith the persona! 
visit ot the iindersiKned a few days ago 
we have nuich pleasure in informing 
you that we have decided to give you 
tlie Ford sub-agency on the usual 
terms as laid out in our Ford Sub- 
Agents contract (which is at present in 
the hands of our jirinters) and which 
will be forwarded to you for signature 

as soon as it is ready. Ueder the new 
contract discount on cars is as fol¬ 
lows irrespective of the number of cars 
taken :— 

Rs. doo por car on assembled cars. 

Its. d.'iO per Car for unassembled 

cars. 

We understand you are prepa.ed to 
contract for 150 cars per year-” 

Counsel for the plaintiffs stated in 
his opening that some of the terms of 
the ^uld agency contract were contain- 
ml in a (minted form referred to in the 
almvc letter. He (iroduccd the printed 
terms, and when a.sked whether those 
terms were shown to the defendants 
and accepted by them at the interview 
referred to in the .said letter he said 

that the terms were then under print 

n.t that the plaintiffs' representative 
had shown to the defendants another 
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printed form which contained similar 
terms. He said that the plaintiffs had 
not got a co])y of that fo.rm, and after 
some discussion he gave up the con¬ 
tention that the printed terms referred 
to in the said letter formed part of 
the contract especially as they were 
not signed by the defendants. 

On March the plaintiffs sent a 
telegram to the defendants stating 
“sending you earliest possible dat^^ 
goods train twenty unassembled cars. 
Please wire if you do not re(piire.“ 
After some correspondence the 
defenaants agreed to accept twenty 
cars to be sent to iheni by the 
plaintiffs by goods train. On 
March 10, the plaintiffs wrote to the 
defendants inquiring how they should 
draw on the defendants for payment 
of the said cars against delivery. The 
defendants replied on March 15, ask¬ 
ing the plaintiffs to send the railway 
receipt through the Delhi Branch of 
Messrs. King King & Co. 

On March 27, the plaintiffs delivered 
twenty cars to the B. B. and C. I. 
Railway in Bombay for carriage to 
Ambala and obtained a railway receipt 
(Ex. A) for the same. The railway 
receipt was made out in the name of 
the plaintiff’s as consignees and endor¬ 
sed by them in l)lank (see plaint, para 
4-). The cars were delivered to the 
railway company under a special con¬ 
tract at owner’s risk. The risk note 
is nut produced, but it was admitted 
by Mr. Lellie, a witness for the plain¬ 
tiffs, that the cars were conveyed at 
owner’s risk. ]t appears from I'^x. 
No* 1 that the risk note was in Bonn 

B. 

The plaintiffs advised the defendants 
of the despatch of the cars, and they 
sent a bill to the defendants for Rs. 
44,700 for the twenty cars, and wrote 
to the defendants on March 27, asking 
them to take delivery of the railway 
receipt from Messrs King, King and 
Co. at Delhi, on payment to them of 
the said amount. At the same time 
the plaintiffs sent the railway receipt 
to Messrs. King, King and Co. at Del¬ 
hi with instructions to them to deliver 
the railway receipt to the defendants 
on payment of the said amount. It 
was subsequently found that Rs. 44,700 
was a mistake for Rs. 42,700, and the 
plaintiffs instructed Messrs. King. 


King and Co. to accept payment of Rs. 
42,^00 instead of Rs. 44,700. It seems 
that thereafter the cars were burnt in 
transit between Ravanji Doonger and 
vSiwai Madhopur stations on that rail¬ 
way. On April 17, the defendants sent 
a telegram to the plaintiffs stating 
that all the twenty cars were missing. 
By their letters of April 17, April 29, 
and May 4, the defendants requested 
the plaintiffs to make a claim against 
the railway company and they com¬ 
plained that the non delivery of the 
cars had caused them much prejudice 
as they were unable to deliver the cars 
to their customers. OnJMay 7, the 
plaintiffs wrote to the defendants that 
they had already instituted enquiries 
to trace the whereabouts of the cars. 
Tn the meantime it seems that Messrs. 
King, King and Co. demanded pay¬ 
ment from the defendants, but the de¬ 
fendants refused to pay. On May 28, 
the plaintiffs wrote to the defendants 
stating that the said cars were burnt 
in transit, and that as the terms of 
payment were f. o- r. Bombay, 
the salvage was lying at the 
Siwai Madhopur Station at the dispo¬ 
sal of the defendants. By that letter 
the plaintiffs demanded immediate 
payment of Rs. 42,700 from the defend¬ 
ants. Pausing here for a moment it 
may be observed that the cars were 
not consigned on f- o. r. terms at 
all. There is uo reference to these 
terms anywliere in tlie plaint or cor¬ 
respondence, nor did the plaintiff’s con¬ 
tend at the hearing that the cars 
were consigned on those terms, Tlie 
plaintiff’s were under an entire mis¬ 
apprehension when they wrote stating 
that the consignment was on f. o. r. 
terms. The position taken up by them 
in the i)laint is quite different as will 
be seen presently. 

On May 29, Messrs. King, King and 
Co. wrote to the plaintiffs stating that 
the defendants had refused payment 
and they asked for further instructions. 
On .Tune 21, the plaintiff’s through 
their attorneys wrote another letter to 
the defendants in which they took up 
a similar position to that in their let¬ 
ter of May 28. 

No evidencawas given at the hear¬ 
ing as to whether the plaintiffs made 
any claim against the railway com¬ 
pany. It was, however, admitted on 
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behalf of the plaintilYs that having 
regard to the risk note, the raihvay 
company was not liable for loss of the 
cars. It was also admitted that the cars 
were not insured 

The defendants refused to pay and 
the plaintiffs brought the present suit 
on October 19, 1920. Paragraph 3 of 
the plaint sets out the terms of the 
contract as understood by the plain¬ 
tiffs. There is not a word ahoul f. o. r. 
terms in that paragraph. The only 
ground on wliich the plaintiffs seek to 
hold the defendanrs liahU' for the price 
is that contained in para b of tlie 
plaint, namely, that the delivery 
to the raihvay was e(piivalent to 
delivery to the defendants. The 
case came on for hearing on July 31, 
1922, when the plaintiffs applied for 
leave to amend the plaint l)y adding a 
further ground of claim, vi/, that the 
plaintiffs had appropriated the twemty 
cars to ttie contract, and that the de¬ 
fendants had assented t(j tlie appro¬ 
priation, and that the property in the 
cars had therefore passed to the de 
fendants. Leave was granted to the 
plaintiffs to amend the plaint and the 
hearing of the suit was adjourned. 
The plaint has since then been amend¬ 
ed and the amendinenl is set out in 
para 5 A of the plaint. The defen¬ 
dants filed their written stalemeiit 
denying that the terms of the v-on- 

tract were as slated in para 3 of the 

plaint. They also denied that tlie pro- 

perty in the goods had parsed to lliem. 

Ihoy alleged that the consigineni hav- 

ing (jean iii;ule at owner’s risk, they 

were not liable fur the price of the 
cars. 

It IS common ground that the con- 
rac IS contained in tlie correspond- 
encG Rot out above, and the first ques- 

torm < ^ what were the 

said (.f n • (^<^ntract u'* regards the 
oftha* A careful perusal 

iofcnd!:nr.^^ ^hat the 

from tK ^ *^dered the twenty cars 

the plainUff ^^pon terms that 

'rail and send the same by 

pay 

&C'o. at Delhi ■ 

receipt. It Lo railway 

plaintiff.s’agents io l^ ^ 

,<-nhe price fro.„ the do'/^ndaS'ml 




to deliver the i-ailway receipt to them, 
on payment. The railway receipt was 
made out by the plaintiffs in their, 
name as consignees and endorsed by 
them in blank. The cars were con-’ 
signed at owner’s risk with the result 
that the railway could not be held 
liable for the loss thereof. 

The only witness called by the plain¬ 
tiffs was Mr. Lellie. hie was called 
to prove, first, that, according lo the 
usago of the trade in India, motor 
car- from one place of India to 
another were sent at owner’s risk and 
that the defendants had ktiowledge of 
the u«age; and, secotidly, that on pre- 
viotis occasions when the defendants 
had ordered cars from the said firm of 
Ford Automobiles the said firm had 
sent them to the defendants at owner’s 
risk and the defendants had paid for 
and taken delivery thereof, and it was 
therefore an implied term of the con¬ 
tract between the plaintiffs and the 
defendants that the cars shotild be 
consigned at owners’s risk. As there 
was not a word about the alleged 
usage and the im|)lied contract iti the 
plaint, nay, not even a word about the 
consignment having been made at 
owner’s risk, I disallowed all (piestions 
rtdating tln.'reto. I must, therefore, 
decide tlie case on tlie footing tliat the 
phuntiff.- delivered the cars to tlie 
railway at owner’s risk without the 
consetit express or implied of the 
defendants. 

It was argued for the plaintiffs that 
the property in (ho cars passed to the 
defendants under .S. 8:j of tiie Indian 
Contract x\ct, and that the defendants 
were, therefore, liable for the price. 
It was also argued that delivery to the 
railway had the same effect as 
delivery to (he defendants and that the 
defendants were, therefore, liable to 
pay the price under ,S. 91 of the Act. 
i.y it IS provided that ’’where 

iho goods are not ascertained at the 
time ot making Ilie agreement for sale 
hut the goods answering the de.scrip- 
tion in the agreement are subse¬ 
quently appropriated by one party 
or le purposes ot the agreement, 
ami that appropriation is assented to 

l'.v the other, the goods have been 
ascertained, and (he sale is complete.” 
i he commonest form of appropriating 
goods to a contract for the sale of 
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nnascertained goods is by deli- 
vering tliom to a carrier (See 
Uiahners Sale of Goods, Sth 
Edn., p 59.) A very common 
mode of doing business is for one 
merchant to give an order to another 
to send him certain goods. Here it 
becomes the seller’s duty to appro¬ 
priate the goods to the contract. The 
seller is by the (^xp^ess or i)n))lied 
terms of the contract authorised to 
select and appropriate the goods, the 
buyer having given a previous implied 
assent to the seller’s appropriating. 
The difficulty in such cases is to 
determine what constitutes the appro- 
p^riation. ( See Benjamin on Sale, Gth 
Ed. p. 384). The (piestion in all these 
cases is one of intention but there are 
some well-established rules, especially 
those laid down in Wait v Baker (1) 
and Mirabita v. Tmperial Ottoman Bank 
(2) which arc constantly referred to by 
the Courts of England as affording a 
guide in cases of this kind. Those 
rules may be stated thus:— 

(1) “In the case of such a contract j.e, 
for the sale of unascertained goods, 
the delivery by tiie vendor to a com¬ 
mon carrier, or, unless the effect of 
the shipment is restricted by the 
terms of the bill of lading, shipmert 
on board a ship of, or chartered for, the 
purchaser is an appropriation suf¬ 
ficient to pass the property. ’ iMirabita's 
case^ ( 2 ) 

(2) Tf> however, the vendor, wlien 
shipping the articles which he intends 
to deliver under the contract, takes 
the bill of lading to his own order, and 
does so not as agent, or on behalf of 
the purchaser, but on his own behalf, 
it is held that he thereby reserves to 
himself a power of disposing of the 
property, and that consequently there 
is no final appropriation, and the 
nroperty does not on shipment pass to 
the purchaser.” Mirabita's case (2) at n 

172. 

The bill of lading in ^[irabl‘(f.\<^ case 
(2) was made out to the shippers’ order. 
The second rule laid down above deals 
with the class of cases where tlie bill 
'of lading is made out to the order of 
The shipper. 

1 (3) “If the vendor deals with, or 
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(1) (1848) 2 Ex. 1,8 

(2) (1878) 3 Ex. D. 164, 172. 


claims to retain, the bill of lading, 
in order to secure the contract 
price, as when he sends for¬ 
ward the bill of lading with a 
bill of exchange attached with 
directions that the l)ill of lading is 
not to be delivered to the purchaser 
till acceptance or payment of the bill 
of exchange the appropriation is not 
absolute, but until acceptance of the 
draft, -or ])aymont or tender of the 
price, is (amditional only, and until 
■such acceptance or payment or tender, 
the property in the goods does not 
pass to the purciiaser:” Mirnbila's c&se 
( 2 ) 

(4) If the seller discounts a draft 
upon the buyer with a liank, and 
authorises the Bank to hand over to the 
buyer a bill ot lading to the order of 
the seller and endorsed in blank by 
him upon his acceptance of the draft, 
the intention to be interred, according 
to general mercantile understanding, 
is that the seller intends to transfer 
the ownershi ) when the draft is accept 
ed, but intends also to remain the- 
ownor until this has been done; The 
Brinz Adalbert,(\) 

Turning now to S. 83. the question 
arises whether the section applies to 
cases where tiie seller is authorised to 
make the appropriation and the buyer 
lias gi\ en a previous implied assent 
to ihe appropriation. 1 think the 
words *'and that the appropriation is 
assented to by the buyer” are wide 
enough to cover this class of cases. 


As to delivery to a carrier and its 
effect it IS provided by S. 91 of the Act 
that “a delivery to a wharfinger or 
carrier of goods sold has the same effect 
as delivery to the buyer, hut does not 
render tlm buyer liable for the price 
of the goods whicii do not reach binii 
unless the delivery is so made as to 
enable him to liold the wharfinger or 
carrier responsible for the safe cus¬ 
tody or delivery of the goods.” But 
the section does not provide for cases 
where the seller delivers the goods to 
a carrier and reserves the right of dis¬ 
posal. |he Act being silent on this' 

(3) [1918] P. 1">4, 163. 

14) 11917J A. G. 586. 


or 
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point, it is competent to the Courts of 
British India to resort to the rules of 
English common law so far as they 
are not inconsistent with the text of 
the Contract Act. One of those rules 
is that where in pursuance of the 
contract, the seller delivers the goods 
to a carrier, for the purpose of trans¬ 
mission to the buyer, but retains a 
jus (lifiporn'ndi until certain c*,onilitions 
are fulfilled, Ihe properly in tiie goods 
does not pass to the buyer until the 
Iconditions imposed by him are fulfilled. 
This rule applies not only to delivery 
of goods to carriers by sea: see 
bila's case. hut to delivery to 

carriers by land: Dutton v. Solo, 
tnon.'fon: (5) and to canal-boat compa¬ 
nies. iFfa'junn v Long(tS)\ Biyaa'^ v. ND‘ 

iiy. h was faintly contended for the 
plaintiffs that the rule contained in 
the first part of S. 91 was absolute and 
inflexible, and that it applied to all 
cases and in all circumstances. If 
this were so, no seller could reserve a 
right of disposal of the goods while 
they are in transit—a result repug¬ 
nant to common sense and opposed to 
general mercantile understanding. 

J he sole question as stated al)ove is 
one of intention. It is intention that 
is the determining and decisive factor 
in these cases. -.The Annie Johnson-, The 
KonprinaBs-ian Mnrijarena(\^)^ and that 
is a question of fact {The prinz AdoL 
6er/).(4) lu the present case, after the 
terms of the agency contract were 
settled between the parties, the plain¬ 
tiffs offered to send twenty cars to the 
defendants by goods train. The de¬ 
fendants agreeed to accept twenty 
cars to be sent to them by goods train- 
ihe plaintiffs delivered twenty cars 
o Uie B. B. & C. 1. Railway Company 
in Bombay for carriage to Amballa* 
lie railway receipt was made out by 
le plaintitfs in their own name as 

consignees and it was endorsed bv 

The receipt was sent 
^ Pi*iintiffs to their agents Messrs 

at Delhi with in- 
the it over to 

Rs payment of 

cupU^ not to bo delivered by Messrs 


(5) (1R03) 3 B. & P 582 

('■>) (IS-'r.) iB.&c' 210 

l7) (1339) M. ^ W. 775 
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King King & Co. to the defendants* 
I will assume that S. ^3 of the 
Contract Act does nut apply to the 
present case. The question is, what 
was the intention of the parties? Was 
it the plaintiffs’ intention to retain the 
ownership of the goods until the price 
was paid, or was it their intention to 
transfer the ownership to the defend¬ 
ants immediately on delivery of the 
cars to the railway company? I am 
inclined to think that the plaintiffs’ 
intention w'as to retain the ownership 
of the goods until the defendants paid 
the price ;see Pam [jil v. Bhola Math(%), 
If S. 83 of the Indian Contract Act 
applies to the case, it appears to me 
that ttie plaintiffs having instrinted 
their agents not to deliver the rail¬ 
way receipt till payment, the appro-1 
priation was not absolute and final, 
but conditional on payment by the 
defendants, and that there was there¬ 
fore no “appropriation” within the* 
meaning of that section. I therefore, 
hold that the property in the cars did 
not pass to the defendants on delivery 
to the railway company and that the 
defenrlants are not liable for the price 
!l was contended for the plaintiffs 
that the principles of the English 
decisions referred to above applied 
only to bills of lading and they did not 
apply to railway receipts. I do not 
think t'.'ere is any force in this con¬ 
tention. It is true that a railway re¬ 
ceipt is not a symbol of goods in thej 
sense in which a bill of lading 'is, but 
where, as in the present case, a rail-* 
way receipt can be transferred by! 
endorsement so as to entitle the holder 
thereof to transfer the goods thereby 
represented (see condition 3 endorsed; 
on the receipt), the distinction betweenl 
tlie two is a thin one as appears from 
the observations of the Privy Council 
in Ramdaa Vithaldaa v. Amtrchand & Co 
(9). In [n re Willshire Jron Co„ Ex parte 

(8) (1920) 42 All. 619 (626)-18 A. 

E. J. 749-2 U. P. L. R. (A) 25-4 

(9) (I9'6M0^ Bom. 630-43 I. A. lU- 
20 C. W. N. 1182-(1916) 2 M, W. 
N. 110-18 Bom. L.R. 670-20 M. 
L. T. 1»4-31 M. L. J 541-4 L. 
W. 342-14 A. L. J. 1045-85 L. J, 
P C. ni4-24 C. L. .1. 320-32 T. 
L. R. 594-35 I. C. 954 (P. C.) 
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r€arsort(\0) which was a case of deli¬ 


very of goods to a railway, the Court 
of^ Appeal in Chancery applied the 
principle of the decision in Wail v. 
Baker(l) referred to above where the 
delivery was to a shipping company. 

I now^ turn to the contention of the 
defendants that even if delivery of the 
cars to the railw'ay was tantamount to 
delivery to -the defendants, the de¬ 
fendants were not liable for the price 
inasmuch as the plaintiffs consigned 
the cars at owner’s risk as distinguish¬ 
ed from railway risk, with the result 
that the defendants could not hold the 
railway liable for the loss Miereof. 1 
think this contention must ])revail. 
Clarkfi V. Hutchins (U) was a similar 
case. In that case the seller in deli¬ 
vering the goods to a trading vessel 
neglected to inform the carriers that 
the value of llie goods oxoeedod £5 
although tlie carriers had published 
that they would not he answerahh* for 
any package above that amount un¬ 
less entered and paid for as such. The 
package was lost, and the seller sued 
the buyer for the price. It was held 
that the buyer was not responsible for 
the price as the seller had not put tlio 
goods into such a course of convey¬ 
ance as that in case of a loss the 
buyer might have his indemnity 
against the carriers. I, therefore, 
hold that the defendants are not liable 
for the price under S. 91 of the Indian 
Contract Act. 

i. Tlie suit is dismissed with costs. 

Suit dismissed^ 

(10) (18G8) 3 Ch. App. 4I3, 

(11) (1811) U East 475. 
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‘ Shah, Ag. C. J. and Crump, J. 

* Ba'i Monghibai —(Defendant) Appel¬ 
lant. 

'■ ' • V. 

Bfit Ara^w6ai-(Plaintiff) Respondent. 
O, C. J. App. No. 152 of 1921 D. 
llth August 1922. 

(a} Wor(U and phrases—Avonidha stree. 

% 

Per Shah Ag, G. Women who are prohi¬ 
bited by their master from intercourse witii 
other men with an injunction to stay at l)omc 

with the object of avoiding any lapse of ser¬ 
vice, are known as 'Avarudha ’ or orotected 

slaves. IP. 133 C. 1] 

Texts on the point discussed. 


BOMBAY 

Pir Cramp, J. The word ‘Avarudha' ap¬ 
pears to mean a woman kepi under a man’s 
immediate control as a member of his family 
[P. 141] ^ 

(b) Words a.id Phrases —Dasi, 

The word ‘dasi’under the Hindu law as ad¬ 
ministered now is not understood literally as 
meaning a female slave, hut a woman who 
lives as a dependant in the family. [P. 135 C. 1] 

(c) Hindu Law—Maintenance — Concubine 
— A rarudha stree* 

The deceased Tasanji had a wife and two 
sons. He was on bad ^r?ns with tiiom and 
tliey lived in a house at Mandvi while deceased 
himself lived in another house at Mosjid J3und- 
or. Ho appears to have formed connection with 
plaintitl about 1915: sho lived at several 
diderent places in tlio city and the deceased 
maintained and visitCvl her. Hut there was no 
evidence tliat they over openly lived together. 
Slie appear.-; t") havt* had her own establish¬ 
ment, and toiu'.vcpaid her own rent. He fell 
ill in her house, and was there for a short 
time until just before his death. This connec¬ 
tion was not precisely secret baton the evi¬ 
dence* it could not 1)0 said tliat sho lived with 
him openly as a meniher of his familv. 

ifdd ; plaintid was a " Jihi/jishna ” hut not 
“ and therefore was not entitled to 

claim maintenance from tlio estate of the de¬ 
ceased. 

^fu7lsh^ with Jinnah —for the Appel¬ 
lant* 

CoUman and Betalvad — for the Res- 
l)ondent No. 1 —Plaintiff. 

Jayakar and Kania —for the Respond¬ 
ent No. 2—Dofondanl. 

i<hah Ag- C*. J. - - Thi'^ is an appeal 
from a Judgmoni of Mr. Justice Kanga. 
It arises out of a suit filed by Bai 
Nagubai Manglorkar against the exe¬ 
cutor of the deceased Vasanji Ma- 
dhavji Thakar, who died on November 
21, 1919, possessed of moveable and im¬ 
moveable property of very large value. 
Tl'.e deceased left surviving liiin a 
widow and two minor sons. They 
were also joined as defendants to the 
suit. It appears that subsoquently the 
sixth defendant who was ap])ointcd an 
administrator pendente hte of the estate 
of the deceased Vasanji in the testa¬ 
mentary proceedings relating to his 
will was added as a party. The suit 
was filed on the basis that the plain¬ 
tiff was in the exclusive keeping of 
the deceased Vasanji since the year 
1913 ; and that she had a daughter 
horn to her by him. She alleged that 
the deceased had left his usual resi¬ 
dence at Vadgadi and had come to 
reside >vith the plaintiff in her house 

at Girgaum and that he continued to 

reside there until the day prior to his 
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death. She claimed maintenance as a 
Hindu concubine of the deceased who 
was in his exclusive keeping until his 
death. She alleged that she used to 
receive about Rs. 400 per inonrli from 
the deceased It was also alleged that 
a sum of Rs. 25,000 was specially pro¬ 
mised by the deceased for the benefit 
of the daughter, but she reserved the 
claim to that sum to be made in a 
different suit. Apparently after the 
death of the deceased the claim for 
maintenance out of the estate of ihe 
deceased w*as put forward but no 
reply was received from the defendants 
the suit was filed early i/i 1920 to 
claim maintenance of .300 j)er 

month or such other sum as the Court 
may deem just by way ot maintenance 
(>ut of the estate of the deceased. She 
also claimed 800 as arrcar- (d* 

maintenance and uNo certain allow¬ 
ance during the pendency of the 
suit. 


The executors filed a written state 
luent contesting the claini of the jjlain 
tiff t() maintonance, .ind alleging tha 
even if she wa^ otherwise entitled V 
maintenance In-r claim c(jiild not ()■ 

allowed on account of her not hidnt 
chaste* 

1 lie widow on btdialt of IktscII am 
her minor son.'- also filed a written 

statemont, pleading that as a Jiialte 
ol lact the deceased iiid not residt 
With the plauitiff. and that she liad ; 
separate place (»f residence. Thoy de¬ 
nied that tlie plaintiff's reiation \vill 
the said deceased w'as sucli as wouk 

entitle her to any maintenance unde] 
the Hindu law' 

At the liearing the following i-ue- 
were raised ; - 

'• Whether the plaintiff was in tin 
fnr*^ of \ asanji Madhavji lie 

lore his death V 

havii the >akl Vasanji Mad 

^enthly allowance of its. 4(.0 pe 

month pru,r t,. hi.- death ? 

tinned Ims con 

the 'jaid V after the deatii ol 

the said \ asanj, Madhavji ? 

^^^ •n "Mher ihe plaintiff is emiticc 

The'le irn’ \ ’'i' maintenance 

suit cav^ho tried th, 

plaintiff was in 

a anj, hrforo l... death, and lhal - he 


had continued to be chaste after th^ 
death of the said Vasanji Madhavji. 
•Issue No. '2 was considered to he un¬ 
necessary, but the learned Judge ex¬ 
pressed the opinion that there was no 
reason to doubt the statement of the 
plaintiff that on an average Rs. 400 
were paid to her by the deceased per 
month. The learned Judge held that 
the plaintiff was entitled to mainten¬ 
ance as the permanent concubine of 
the deceased from the estate of the 
deceased. As the parties were not 
agreed as to the amount of mainten¬ 
ance, there was a reference to the 
Commissioner to determine what 
would be suitable maintenance for the 
plaintiff. 


)ieal. 
ent i< 
behalf 
lower 


Prom this decree defendants Nos. 3, 
4 and 5, i. o. the widow on behalf of 
lu;r.-oll and us the guardian of her 
minor sons, have ajjpealed to this 
Court, joining the plaintiff and the 
other defendants as respondents. The 
respondents Nos. 2 and 3 who arc exe- 
eutors under the will sujjport the ap- 
Really the contesting rospond- 
thc plaintiff. If is urged on 
of flu; appellants that the 
Court has not correctly aj)- 
preciated the rule of Mindu law under 

wliich a concubine is entitled to he 
maintained out of the estate of her 
deceased paramour. li is urged, first 
that the rule applies to lhos:e’cases 
only wliero the estate is inherited 
by heii-,-; (Uhcr than sons, secondly, 
ihaL the rule applies not to every kept 
woman, l)ut to a woman who is in 
the position of a 'dasi, as known to 
Hindu law, and, thirdly, that the 
woman should really have been kept 
c.s an ‘ avcinddlia stree’ ^r). Re¬ 

liance is placed upon certain passages 
from the Mitakshara and the Vya- 
\aliara Mayukha to which I shall 
refer later. Several cases hearing on 
this (jucstion have been referred to 
in the argument on behalf of the ap¬ 
pellants to show that in all those 
eases the kept woman was more or 
les^ in the position of an “ avaruddha" 
woman and that there has been no 
decision ot this Court which has car¬ 
ried this rule so far as to apply it to 
any kept woman, who cannot be said 
to satisfy the description of an 
mnrvddha stree.' Further it is ur^red 
tlial iliee-idenie in the .are, taking 
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it at its best m favour of the plain¬ 
tiff, does not establish that the plain¬ 
tiff stood in the relation of an 
'avaruddha' woman to the deceased Va- 
sanji, that the lower Court has inis- 
appreciated the evidence, and that 
the evidence if properly appreciated 
does not establish the plaintiffs 
claim even taking the rule as to the 
right of a kept woman to mainten¬ 
ance in the broader sense in which 
the lower Court has understood it. 

On behalf of the respondents it is 
contended that the rule of Hindu law 
is not by any means so narrow as 
suggested by the other side; that 
maintenance can be allowed against 
the heirs of the person who kept the 
woman during his life-time as his 
mistress and that there is no reason 
why any exception should be made to 
the genera) rule when the estate de¬ 
volves on the sons instead of on 
other heirs. Further it is contended 
that the word ^d^si\ which means 
'a female slave/ cannot be under¬ 
stood in its literal sense in these days, 
and has not been so understood in any 
of the reported cases on the point. It is 
also contended that there is practi¬ 
cally no difference between an 'ara. 
ruddha’ woman and a woman kept 
as a mistress, exclusively by a man. 
On the evidence it is contended that 
the lower Court has appreciated the 
evidence correctly, that the plaintiff 
was in the exclusive keeping of the 
deceased Vasanji. and that she was 
entitled to an adequate maintenance 
from the estate of the deceased. 

The will of the deceased, which form¬ 
ed the subject-matter of dispute 
between the executors on the one 
hand and the widow and the sons of 
the deceased on the other in the testa¬ 
mentary proceedings, has not been 
put in- 

I think that the first contention, 
|that when the property devolves on 
|the sons, the rule as to maintenance 
does not apply, must be rejected. 
I^There is nothing in the Hindu law 
^to support it; and the decided cases, 
jto which I shall refer later, show that 
decrees have been passed against the 
'sons without any such objection hav¬ 
ing been raised. 

As regards the contention as to 
'i^varuddhu stre^\ I think, it is Je- 


sirable to refer to the texts at the 
outset. 

The text which relates to the right 
to maintenance is to bs found in 
paragraphs 27 and 28 of the Mitak- 
shara, Ch. II, S. 1:- - 


Katyayana: 

Heirlcss property goes to the king, 
deducting however a siilxsistence for 
the females as well as the funeral 
charges—’ (The expression) ‘deduct¬ 
ing however a subsistence for the fe¬ 
males as vvell as the funeral charges’, 
is (explained as) excluding or setting 
apart a sufficiency for the food and 
raiment of the women, and as much 
as may bo requisite for the funeral 
repasts and other obsequies in honour 
of the late owner, the residue goes lo 
the king.” 


28. This relates to women kept 
in concubinage: for the term emplo¬ 
yed is ‘females’ (yoshid). The text of 
Narada likewise relates to concubines; 
since the worvi there used is ‘woman’ 
But a king, who is attentive 
to the obligations of duty, should give 
a maintenance to the women of such 
persons” Stokes’ Hindu Law Books, 



The words used for “women kept 
in concubinage ’ and “concubines” 
in the original are *'avaruddha stree.'" 
Vijnanesvara there clearly explains 
the meaninig of the word in 

Narada’s text, and the word 'yoshid' 
used in Katyayana’s text as includ¬ 
ing ''aiaruddka siree:' The text of 
Narada in para 7 of the same sec¬ 
tion of the Mitakshara runs as fol¬ 
lows:— 

‘'Thus Narada has stated the sue- ^ 
cession of brothers, though a wife be < 
living; and has directed the assign- 
Jiient of a maintenance only to 
widows. ‘Among brothers, if any one 
die without issue, or enter a religious 
order, let the rest of the brethren 
divide his wealth, except the wife’s 
separate property. Let them allow a 
maintenance to his women for life, 
provided these preserve unsullied the 
l.)Cfl of tlieir lord’ (Stokes’ Hindu 
laiw Books, p. 429). 

It may also be mentioned that in 
Cliaptcr I, section 4, relating to ‘ I^f- 
fects not liable to Partition” in the 
Mitakshara, para 22 runs a.> follows: 

‘ The women or female slaves, be- 
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ing unequal (in number, to the shares,) 
must not be divided by the value, but 
should be employed in labour [for the 
co-heirsj alternately. But women 
(adulteresses or others) kept in concu¬ 
binage by Ihe fatherj must not he 
shared by the sons, though equal in 
number: for the text of Gautama 
forbids it/’ Stokes' Hindu Law-Books, 
p. 389. 


Here also referring to ‘women kept 
in concubinage by the father' Vijna- 
nesvara has used the word 'avaruddha,' 
The meaning of the word ‘avariiddha' 
is explained by Vijnanesvara in his 
commentary on Yajnavalkya’s verse 
No. 290 in the Vyavahara Adhyaya. At 
page 406 of Gharpure's translation of 
the Vyavahara Adhyaya of the Mitak- 
fihara the expression 'avaruddha danx" 
used in the verse has been rendered in¬ 
to English as ‘‘women who are pro¬ 
tected slaves of another" and in the 
commentary the word ‘amrudr/Ao’ is 
thus explained: 

These very women arc prohibited 
by the master from intercourse witli 
other men with an injunction to stay 
at home with the object of avoiding 
any lapse of service, these arc known 
as *Af'(truddha' or protected slaves." 

The Vyavahara Mayukha on this 
point is in agreement with the Mitak- 
shara. instance, in dealing with 
impartible things" Nilkantha refers 
io ,^avarnddha .tree- [n Mandlik's 

Hindu Law at page 70, the passage is 
translated as follows* 

"Slriyah are female slaves. (When) 
uneven in number, they are to bo made 
o work hy turns as may be found 
workable; when even in number, they 

arc to 1)0 divided. The kept mistres- 

s o the father, however, though even 
, 1)0 divided, as 

dyocted by (iho following text of) 

in ‘kept mistress' 

dered in' p has been ren- 

“«et anirf translation as 

Z ru the father." 

texts VllI, section 4. the same 

which Narada, to 

explained by Nuk" 

> i^ilkantha as liaving 


reference to concubines because 
the term used is not 'patni\ For 
the word concubine' the word used in 
the original is 'avaruddha'' (See Man- 
dlik’s Hindu Law, p. 78). 

In dealing with the meaning of the 
word 'avaruddha' in Chapter XIX, 
which relates to “adultery'’ (Stree 
Sarigrahana) after referring to the 
text of Yajnavalkya, to which I liave 
alreadv referred, the word 'nvaruddha' 
is rendered as meaning ‘‘female slaves 
forbidden hy their master to have in¬ 
tercorse with other men.” It is quite 
true that Nilkantha does not give^ the 
same amplified rendering of the word 
"'(ivaruddka'* as has been adopted by 
Vijnanesvara, hut it seems to me that 
Nilkantha in effect moans the same 
thing as Vijnanevara. I may refer also 
to the explanation of the word ‘at’aru- 
ddha' given in the Vyavahara Adhyaya 
of Virmitrodaya (Calcutta' Ed. of 
the year 1875 at page 510). Mitra- 
misra entirely accepts 'Vijnanesvara’s 
explanation of the word *avaruddha' 
In fact the very words used by Vijna¬ 
nesvara are cpioted by him to explain 
the moaning of the word. 

I have referred to these texts at 
some length to show that the obliga¬ 
tion of the heirs to maintain women 
extends to the case of a woman who 
is in the position of an 'avuarddha 
siree' and not beyond, and also with a 
view to explain the meaning of the 
word 'araruddha' as understood in 
this connection by Vijnanesvara, 
Nilkantha and Mitramisra, It is quite 
true that these texts of Katyayana 
and Narada are (luotcd in the portion 
of the Mitakshara where tlie right of 
the widow to inherit the property of 
her husband is discussed and dealt 
with. They are referred to really to 
establish the one point which Vijna¬ 
nesvara was concerned to establish, 
namely that 'palni\ i. e., the wife, was 
outside the scope of the texts which 
merely provided for the Tuaintenance 
of women and that she was competent 
to inherit- But that fact by itself has 
not deterred the Courts so far from 
enforcing the rule as regards the wo- 

family including *av(irn~ 
ddhii htree in tlie sense understood by 

the commentators; and I do not think 
It IS oi)en nov/ to the appellants to 
raise any su di contentions. T think, 
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however, that the appellants are right 
in their contention that the obligation 
to maintain extends only to such wo¬ 
men as could properly be described as 
; (ivaruddha stree. * So far as the texts 
lare concerned there cannot be any 
doubt on that point. 

I think that the decuded cases which 
have been referred to in the argument 
are not only consistent with that view, 
but tend to support that view. The 
decisions which Mr. Munshi referred 
to are Kkemkor v. Umashankar (1) ; 
Vrandavandas Y. y amunabai (2); Yosh. 
van^av y, Kashibai (3) and Ningareddi v. 
Lakshmatva (4); and I may also refer to 
an old decision in S(ilu v. Hftri, (5), 
All those cases were from the mofussil 
and the facts in each case show that 
there was no dispute then that the 
relation in which the woman concern¬ 
ed stood to the person keeping her 
was that of an 'avaruddha stree." 

In the case of Kkemkor v. Umashan- 
kar^ (1) the woman concerned had con¬ 
tracted a marriage with the man, and 
though that marriage was not valid, 
the connection was evidently of an 
open character where the woman lived 
with the man, and in that case the 
claim was allowed as against the son 
of the man after the death of the so- 
called husband. 

In the case of TVanc/aranc^as v. Ya7nu- 
nadai (2) the facts make it quite clear 
that there the concubine Yamunabai 
lived with Gokaldas at Khed; and one 
of the nephews of Gokaldas also lived 
with him, and after the death of 
Gokaldas that nephew had conveyed 
the whole of the moveable and immove¬ 
able property to Yamunabai because 
she had been his uncle’s concubine for 
a very long time and the right to this 
property was contested by another 
nephew of Gokaldas. Sir Michael 
Westropp C. J. there has -dealt with 
the question of the right of a con¬ 
cubine to maintenance and has refer¬ 
red to some ' of the texts to which I 
have already referred. But what I 


(1) (1873) 10 Bom. A. C. R. 387. 

(2) (1875) 1'.^. Bom. H. C. R. (A. C. 
J.) 229. 

(3) 1887) 12 Bom. 26. 

(4) (1901) 26 Bom. 163; 3 Bom. L. 
R. 647. 

(5) (1877) P. J. p. 34. 


feel concerned to point out is that in 
that case there could be no doubt that 
the woman lived with the man openly 
and practically as a member of the 
family. 

The judgment of Mr. Justice Nana- 


hhai Haridas iuYdshvanirav 


V. Kashibai 


(3) where the question as to whether a 
concubine entitled to maintenance was 
under an obligation to lead a chaste 
life after the death of the man had to 
be decided, is instructive ; and in the 
foot-note Yajnavalkya’s verse No- 290 
in the Vyavahara Adhyaya has been 
referred to. It was held there that 
she was under the same obligation to 
lead a chaste life as a wife or any 
other widow of the family would be. 
It appears that the question arose 
there in execution, because Kashibai, 
the woman concerned, was alleged to 
have left the family house and lived 
as a prostitute. Though the facts on 
which the decree was passed in her 
favour are not to be found in that re¬ 
port it would appear from the allega¬ 
tion as to her having left the family 
house, which is referred to at page 29 
of the report, that until tiien she must 
have been living in the family house 
and practically as a member of the 
family- At any rate the report is silent 
as to the nature of the connection bet¬ 
ween the woman and her paramour, 
and does not in any sense conflict 
with the view us to the scope of the 
rule relating to tiie maintenance of 

concubines. 

In the case of N'mgureddi v. LaJesh- 
mawa (4) it appears from the state¬ 
ment of facts that Govindreddi, the 
plaintiff’s father in that case, had a 
wife Venkawa who had left owing to 
ill-health and had gone to reside with 
her parents. Govindreddi then took 
the defendant Lakshmawa to his house 
and she lived with him as his mistress 
for several years. He executed a deed 
of gift in her favour in respect of cer¬ 
tain lands for her life by way of 
maintenance. This state of things 
had continued for nearly thirteen 
years when Venkawa returned to her 
husband’s house and thereafter Govind¬ 
reddi continued to visit Laxrnawa* 

So also in Salu y. Bari, (.^i) it ap¬ 
pears from the judgment that Sam 
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was either the ‘pat’ wife or continuous 
concubine of Jaysingrao the father of 
Hari by *Lagna’ wife, and Salu had 
two sons by Jaysingrao and two 
daughters ; on a reference to the 
judgment of the lower Court in that 
case, it is clear that Salu lived with 
Jaysingrao practically hi- vrife. 

These cases to my mind clearly 
show that the woman concerned in 
each case had practically led the life 
of an ‘avaruddha stree’ 1 do not hiv 
any emphasis upon the use of the word 
‘dasi’ in Yajnavalky’s text No. 290. 
jThe words ‘stree’ and ‘yoshid’ -used in 
the te.xts bearing on ihis point may 
noi necessarily mean a ’ dasi ’ ; and 
apart from that the word dasi’ under 
the Hindu law as administered now is 
not understooj literally as meaning a 
‘femah slave’ hut a '•■woman who liwes 
as a dependent in the family, lint t'.io 
life which the woman in c-uch of those 
ea:s('S led with her so-calhal husband or 
paramour was the life of an ‘avariiddha 
stree,’ as she practically lived as a 
wife and as a member of the family 
in the house ot the man. 1 think, 
therefore, that there is nothing in the 
eases which need deter ns from con¬ 
sidering the sc(jpe of this rule whieli 
has been somewhat loo.sely .state 1 as 
api)licahle to a ‘kojit mistre-s.’ 'J'he 

loarnedi.Judgo has referred to the pass¬ 
age in Mr. (now Mr. Justice) Mulla’.s 
Hindu Haw at p. 430, and so far us it 
goes It represents the effect of the deci¬ 
sions to which I have referred.Hut there 
was no occasion in any of those cases 

to consider whether any woman with 
'\ho.n the man had connection for a 
ong time up to the time of hi- death 

T fl'O rule 

letner the rule was sn restricted 

fr 1 these women 

f u t H ^ rule. The very 

Honwa T^F " whom the connec- 
ed ^ tocognis- 

""•riigewithY "'',7; ‘-^'''«-h no 
fuel, efiectcth 

•I*.'“Hm a, H"«l" Law 

wluTothf .‘■'l). 

Is stated thu> :Rut 


this liability only exists where the 
connection was of a permanent nature, 
analogous to that of the female slaves 
who in former times were recognised 
members of a man's family.” In (^o- 
lap. Chandra Sarkar Sastri’s Hindu 
Law (4th Ed.) at page j 95 -I find 
the following observation on the 
point But although there 

cannot, at the present day, be a fe¬ 
male slave in law, there are instances 
of such in fact, called concubines and 
living as members of the family of the 
men keeping them.” I have referred 
to these opinions only as showing that 
the rule as understood by them is not 
ditferent in substance from what I 
have stated to !)e the effect of the 
texts. 

I think, therefore, that the evidence 
in this case mu'<t he considered with 
a view to see how far the plaintiff 
satisfied the rcvpiiremonts of this rule. 
Troni that point of view the first issue 
as framed does not ai)poar to me to 
adofiuately represent the requirements 
of law. Taking the case at its best in 
favour of tlie plaintiff, the evidence 
in the present case establishes 
that the plaintiii used to live in a 
house near the Kennedy Tff-idge at 
Lirgaon wlierc tlio deceased Vasanji 
u>ed to visit lior regularly during the 
last tour or five years prior to his 
death and used to pay her some month¬ 
ly allowance, the exact amount of 
which is not material. 1 am willing 
to acc(‘pt the fuidher facts deposed to 
by the idaintiff in her favour that his 
connection with her was of a very 
close character; that he passed ca good 
deal of his time with her; that she 
occasionally moved out with him at 
iSasik and other places; that he provi¬ 
ded her with all the comforts tliat he 

might have provided for a kept mis¬ 
tress. But I do not think that even 
taking the most favourable view of 
the evidence for the plaintiff in this 
case, it could be said that the woman 
v\ as practically openly kept by Vasanji 
in his own family and as a member of 
the family.^ I think the evidence falls 
tar short of that requirement. It is not 
suggested in the present case, for ins¬ 
tance, that the plaintiff ever went to 
the family house wln'ch was occupied 
by the wife ana tlie sons of the decea¬ 
sed Vasanji at Vadgadi. All that is 
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stated by the plaintiff is that she wont 
occasionally to the house where the 
deceased resided on the third or fourth 
floor near Lakdi pool at Musjid 

Bunder. When she was recalled she 
said as follows ‘— 

“I used to go there occasionally when 
deceased was not well. Deceased’s 
wife or sons were not residing there.” 
Though it is said in this case that the 
plaintiff’s son who was born when she 
had connection with anotlier man used 
to go occasionally to the deceased's 
residence or to the family house of the 
deceased, and that tlie sons of the de¬ 
ceased occasionally used to visit her 
house, speaking for myself, I very 
much doubt whether tlie sons of the 
deceased ever visited the plaintid’s 
house. But assuming in favour of the 
plaintiff that occasionally the sons, 
who were minors, visited this house, 
and that Bhalchandra her son who 
has been examined in this case 
occasionally visited the house of the 
deceased which was used for residen¬ 
tial purposes or his family house, I do 
not think that that really can advance 
the case of the plaintiff. Without 
knowing the nature of these visits, 
which may have been of quite a 
casual character, it is impossible to 
treat the connection which Vasanji 
had with this woman as anything 
more than the connection which a 
man may have with a woman who is 
his kept mistress living outside and 
at least apparently unknown to the 
family. 

In the present case we have the fact 
that though Vasanji used to pay, 
according to the plaintiff, substantial 
sums of money from time to time for 
her maintenance, there is not a single 
entry in the accounts of the deceased 
Vasanji. This is an admitted fact. The 
inference which it suggests to my 
mind is that Vasanji never intended 
that his connection with this woman 
should be known generally to the per¬ 
sons immediately surrounding him, 
including the members of-his family. 
If she was really in the position of an 
^avaruddha Hree* probably the plain¬ 
tiff would have been kept by the 
deceased in his own house and the 
expenses incurred In connection with 
her would have been treated as regular 
items of expenditure and duly entered 


iji the accounts. 

It is common ground now that no 
provision has been made for the plain¬ 
tiff by him in his will. That also 
suggests to my mind that the deceased 
did not wish his connection with this 
woman to be publicly known as a 
provision for her in his last will was 
likely to do. I am not concerned here 
with the question as to whether the 
omission on his pai’L to make any 
provision in the will has any effect as 
a matter of law upon the right of 
maintenance, assuming it to exist 
otherwise- In connection with this 
point certain observations in Rama- 
iiQ-Tiisu V, are relevant* 

It is pointed out at page 200 of the 
report as follows:— 

On the authority of certain texts 
of Hindu law, the Courts have no 
doubt allowed this claim in the case 
of concubines continuously kept by 
the deceased up to the time of his 
death. Whether the foundation of 
this rule was the notion that the man 
was under a moral obligation to take 
care that his concubine should not be 
left destitute after his death and 
therefore saddled the succession to his 
property with the liability to main¬ 
tain her, or whether it was with refer¬ 
ence to his probable wishes and inten¬ 
tion with regard to her, it is not 
necessary to determine.” 

So far as the omission in the v/ill 
to provide for her can afford any indi¬ 
cation of his probable wishes and in¬ 
tentions with regard to her it would be 
against tlie plaintiff. I do not, how¬ 
ever, quote these observations as 
indicating that that is really the basis 
of the rule. It may be open to doubt 
whether the original texts of Katya- 
yana and Narada which have been 
interpreted as referring to ‘ nvarvAdhti 
fttree* by commentators like Vijnaiies- 
vara and Nilkantha, were originally 
intended to cover the case of an 
‘ av&ruddha siree,' But, as observed by 
Mr. Justice Nanabhai Haridas in 
i aiivanirav Kashibai^ (3) as the com¬ 
mentators whose opinion is part of 
Hindu law which the Courts have to 
administer have accepted that view 
there is no going behind it; and if^i 

(G) [1809] 33 Mad, 382, 390.-10 M. L. 

J. 63. 
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attempt is to be made to discover the 
reason of this rule, it seems to me to 
rest on the consideration that if the 
woman lives practically as a depend¬ 
ant member of the family" and accepts 
all the limitations though unmarried, 
of a married life openly and avowedly, 
she gets the benefit of the rule which 
makes it obligatory upon the heirs of 
a Hindu house holder to maintain the 
women of the family. In the present 
case, the plaintiff was in the sole keep¬ 
ing of the deceased Vasanji as she 
says, in the sense that she did not 
receive any other visitors. But that 
in my opinion is not sufficient. It must 
be indicated by the very inode of liv¬ 
ing adopted by both the parlic.s that 
she was his (lependaiu and known as 
such to all concerned and tliai slie had 
accepted practically the obligations 
(>f a family life. 

This being my view of tlie case 
generally, I do not consider it neces¬ 


sary to ffxamino at length the evidenc 
wliicii has been oxarninofl in grea 
fletail by the trial Court. my oul 
look on the case; however, is s<>jriewha 
different I desire to. stale briefly th 
conclusions to which i have come o 
the evidence in the case. The piaintil 
admits that she has three sisters wh 
iye all in the keeping of diff'ercii 
Sheths; and she also says that he 
sister Sunderabai is a singing girl ( 

I think that gives a sufficieii 

indication of the class to which tii 

plaintiff, apart from tlie kind of cor 

nection which she had during the la^- 

yw years of the deceased's life, hi 
longs. 

It is also an admitted fact that fror 
ner twelth or thirteenth year she ha 
t>een in the keeping of one Copalj 
an( she says that she was in liis kee[ 

years. Who 

G differences between her an 
opa 31 arose, apparently according t 

r account, she took to the deceasr 

\ asanji. 

the cont-h 

tTr* l“" 

five ^ for the last four c 

took d 1 death whic 

not nrh? ^‘^'-e-Tiber 1919. 1 a, 

the ^connoM-°” evidence to tak 
earlier tin commence 

that jvro reasons f< 


chandra deposes that he had known 
the deceased for three years prior to 
his death- The plaintiff’ in her evi¬ 
dence takes tlie connection so far back 
as 1913 or earlier. It may or may not 
be so- But in view of the fact that her 
son came to know the deceased three 
years prior to his death, I do not 
think that it would be fair to take the 
connection as liaving commenced 
much earlier. I base this inference 
al.-o upon the fact that among the 
letters whicli have been produced in 
this case by the plaintiff as having 
been written h}^ and received from 
the deceased Vasanji the earliest one 
is of July 191 T). 

I do not desire to express, and 
should not lie uiuier.htood as express¬ 
ing, any opinion with regard to the 
right of the daughter to he maintained 
out of the estate of the deceased. 
Thar matter is not before us. 1 liave 
stated iny comdu'^ion as to the length 
of the period of the plaintiff’s connec¬ 
tion with Vasanji so far as it relates 
to the present claim. 


As regards the manner in which the 
plaintiff says that V'asanji came to 
know iior and practically took her 
under his protection after Oopalji 
had deserted her is a matter upon 
which [ rt?el (h^nhtful. The plaintiff’ 
lIa^ given an account of it in detail 


lhat <ho wa^ prevented from 
N'asik. and liiaL she was 
X'asanji at different places 


going to 
kept by 
and was 


ultimately accommodated in tlio 


lK)U<e near the Kennedy Bridge where 
sin* has lje(m living for some years 
now. I cannot forget the fact*^that 


tlu.‘ pldintifl' is after all an interested 


witness, and there is no independent 
evidence on this point- After the 


death of Vasanji it is extremely diffi¬ 
cult to test this part of the storv, 
and if the evidence as to tlie time 


when her connection with Vasanji 
commenced, to which I have already 
referred is to liuvo its due weight, 
it seems to me that when he commen¬ 
ced his connection with her probably 
sue was already living in the house 
near the Kennedy Bridge. It appears 
fro.ii the evidence of Mr. Wamanrao 
that for many years she has been a 


tenant in that house which originally 
oelongcd to his mother and which his 
moGier sold in the year l9l9; an J the 
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plaintiff horsolf says that she lias at Mui 
been there for the last seven years, i.e. differe 
taking it back from the date when pedhi ’ 
the evidence was given, it would be house i 
somewhere in the year 1914. floor o 

As regards the nature of the resi- While 
dence of Vasanji with her in this house used U 

is stated by the near tl 
plaintiff, that he used to visit her think 1 
regularly. I also accept the fact that ostensi 
V asanji occasionally received his visi- the hoi 
tors at this house, but I cannot over "-i 
ipore the fact that after all when^d 
the house was tenanted by her remove 
1 . e., the tenancy was in her name; he was 
and there is nothing to show, apart his. Fu 
from the statement of ihc plaintiif anv of 
and the paymonfs which the deceased except 
\’‘asanji may have made to her. Unit there v, 
he had anything to do with the wore in 
arranging of this tenancy or with the dence v 
running of the plaintiffs house-hold, rcsiden 
It is likely that Vasanji may have merely 
expressed a de.sire to her to buy the lieen th 
house for her as she says, hut tlm fact to acci 
remains that he never pm, himself in decease 
communication with the landlord for the pla 
that purpose, and that he never in fact dence. 
bought it for her. The evidence of accpiain 
Mr. Wamanrao on this point show.s fact tha 
that a broker once asked him as to occasioi 
whether his mother would sell the the pla 
house for a particular sum, and as his along w 
mother asked for a larger sum. it was he prov: 
not sold; but apparently in 19|6 his her the 
mother sold the house to somebody possible 
else. The statement that the broker though i 
told him that he was sent, by Vasanji being ,1 
is not, in my opinion, sufticient to house or 
establish the fact that Vasanji ever in that I 
went beyond expressing his own desire importa: 
to the plaintiff in this matter* which driver*s 
may have been with a view to keep of the d< 
her pleased or with a view to carry it the plair 
out in future. In any case, if Waman this hoi 

rao s evidence be accepted, the inquiry and adm 

by the broker must have been before his illne^ 
as the house was sold by '^^aman along w 
rao’s mother in that year: and there would b 
is nothing to show that the deceased evidence 
did anything thereafter in the way of been eng 
purchasing this or any other house for for some 
her. am sati; 

On the evidence taken as a whole’ devoted 1 
I am satisfied that the deceased As rej 
Vasanji had left his family house at been proc 
Vadgadi in the occupation of his wife me to be 
and his sons and taken up his resi- whether 
dence at a house near the Lakdipool him or g 


1923 BOMBAY 


at Musjid Bunder on account of his 

ditterences with his wife. He had his 

pedhi,’ 1 , e. firm, on one floor of that 
house and he had occupied another 

house for his residence. 
While living there, as I have said he 
used to vist the plaintiff at her house 
near the Kennedy Bridge, but I do not 
think that his ostensible residence and 
ostensible messing arrangements at 
the house near the Lakdipool were 
ever given up. In fact it appears that 
when during his last illness he was 
removed a day previous to his death, 
he was removed to this residence of 
Ins. Further it is not suggested that 
any of the ellects of the deceased, 
except his clotiips whicli I’cmainod 
there wieui he get Ihs last illness, 
\soie iTi tins liouse. If liis real resi¬ 
dence was with the plaintiff, and his 
residence at the Lakdipool house was 
merely nominal that would not have 
I)een tlu* case. 1 am, therefore, unable 
to acce])t the allegation that the 
deceased had made the house of 
the plaintiff as practically his resi¬ 
dence. I accept that some of his 
acquaintances may have known the 
fact that he passed his time and even 
Occasionally resided at the house of 
the plairnid'. I accept the fiict that 
along with the other comforts which 
he provided for the piaiatiif, he allowed 

her the use of his motor car, and it is 
possible that he may have kept it there 
though t here is no evidence as to there 
being a motor garage attached to the 
house or as to one having been rented 
in that locality. I do not attach much 
importance to the fact that the 
driver’s license which was in the name 
of the deceased has been produced by 
the plaintitf, because as he got ill in 
this house near the Kennedy Bridge 
and admittedly passed a few days of 
his illness in this house his clothes and 
along with his clothes the license 
would be left there. I accept the 
evidence as to a governess having 
been engaged by him for the plaintiif 
for some time; and on the whole I 
am satisfied that both of them were 
devoted to each other. 

As regards the letters which have 
been produced in the case, it seems to 
me to be a matter of no moment as to 
whether these letters were written by 
him or got written by him. From the 
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subject matter of these letters it 
would appear that they were either 
written by him or by somebody else 
at his instance. Letters written dur¬ 
ing the years 1915-16-17 are few. 
There are some more letters in 1918 
but the letters written in the year 
1919 were the largest in number. 
I do not attach much importance 
to the effusive language used by 
passionate persons to each other, but 
I am willing to accept the inference 
which these letters suggest that his 
connection with her was giowing 
from year to year and that he had 
developed a regard and love for her. 
I also accept the fact that the plain¬ 
tiff on her part responded equally and 
was probably eijually devoted to him- 
Undoubtedly when he got ill before 
his death he was treated and nursed 
in this house by her. All thi^ is true, 
but that in my opinion is not sulfi- 
cienL to establisfi anytiiing more than 
this that the plaintiff was a kept 
mistress of the deceased. 

Taking the coiinection i)etwt.en tfic 
deceased and the plaintiff at its 
liighest, f am unable to treat that (‘on- 
nection ^ as anything more than the 
connection of a kept mistress with 
her paramour which is distinct from 
the connection of an ‘ ai'druddha ^itree * 
The (leceused was a Ijohana by caste, 
and though he was prepared to asso¬ 
ciate with this woman, aT)parently he 
was not prepared, and ordinarily he 
would not be prepared, to have <uch an 
open connection as would invite the 
odium and other ditficulties arising 
out of such a connection being known 
JO his people generally. lie had, 
uieretore, it seems to me deliberately 
1^1 rained from keeping her in the 
manner m which an ‘ avaruddha slree ’ 

kept. He resorted to a 
02 .rrying on connection 
ditUo which is neither rare nor 

bv vis like Bombay, 

w IK • residence, which 

, 7-kin,aWdvi 

kee ) the exclusive 

(lurincr^ ili° i deceased Vasanj 

eric en K five yean 

prior to his death, in the sense thai 


iew uf the case, as 


she consorted with him alone during 
that time. But that connection is 
not, in my opinion, sufficient to bring 
the case within the scope of the rule 
which entitles a continuously kept 
concubine to maintenance. I may 
mention that the English expsession 
continuously kept concubine* is the 
nearest approach to the meaning of 
‘ avaruddha stree\ It connotes an 
open residence and avowed connec¬ 
tion with the man, both of which I 
think can be fairly said to be absent 
in the present case. 

I do not desire to lay down any 
hard and fast rule as to what mode of 
life and character of the connection 
between the kept woman and her 
paramour would be sufficient to con¬ 
stitute her an 'avaruddha stree'-^ that 
must depend upon the facts and cir¬ 
cumstances of eacli case and must be 
decided as a ((uestion of fact on the 
evidence, ft may be difficult to draw 
the dividing line in some cases. But 
in the present case I think that the 
facts are ([uito clear to take it out of 
the scope of the rule. 1 should have 
lieen glad to see my way to allow the 
plaintiff’s claims but it cannot be done 
without unduly enlarging the scope of 
the rule of Hindu law, which we have 
no right to do. 

I would, therefore, allow this appeal, 
set aside the decree of the trial Court 
and dismiss the suit. 


We have heard the parties as to 
costs in this case. Having regard to 
the peculiar circumstances of the case 
we think that the plaintilf should not 
be made to pay the costs of this 
litigation. At the same time we 
cannot allow her to recover her costs 
from the estate of the deceased 
v asanji- We direct, therefore, that 
the plaintiff-respondent will bear her 
own costs throughout. The plaintiff 
do refund any payments received by 
bei in pursiianc-e of the decree 
ol the trial Court which is now 
di-cliurged. The uppellunis, the 
widow for herself and tur Ijer nniior 


sons and other defendants, also lu 
get their costs througliout from the. 
estate cf the deceased as between 
attorney and client. As regards 
the costs of any proceeutngs re¬ 
served. v"3 make the same order. 

f ''—Yherc is on3 fju 


fic , 
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tion of fact in this case and that is 
what were the relations between 
plaintiff and the deceased Vasanji np 
to the date of the latter’s death ?” 
This question forms the subject of 
issue No 1 but it is better to state it 
in somewhat more general terms than 
is done in that issue, for it is doubtful 
whether an affirmative finding on the 
issue as framed necessarily leads to 
the conclusion that plaintiff is entitled 
to maintenance from the estate of the 
deceased. That seems to have been 
assumed in the trial Court without 
any examination of the question of 
law. 

So far as the facts go, I find no 
reason to differ substantially from the 
learned trial Judge. I see no reason 
for refusing to believe the evidence of 
the plaintiff in view of the statement 
in the judgment. *‘Tiie plaintiff’ in 
my opinion gave her evidence in a 
very straightforward manner ?tnd 1 
believe her evidence.” That evidence 
derives substantial support from the 
evidence of Wamanrao Babaji, Bawla- 
ram Ramchandra and Dr. Parulekar. 
These witnesses have been believed 
and the arguments advanced before ns 
fail to convince me that the trial 
Judge was wrong. 1 am also satisfied 
that the letters produced by plaintiff’ 
arc genuine letters, and that they were 
written by the deceased or by his 
directions. As compared with this 
positive testimony the evidence for 
the defendants is inconclusive; it is 
also poor in quality* 

What is that is established? That the 
deceased for some years before his 
death kept the plaintiff as his mistress 
in a separate house. Necessarily he 
visited her constantly and probably 
spent much time in that house. So 
far as the evidence goes she was 
exclusively in his keeping up to the 
time of his death. The facts present 
no difficulty but does it follow that the 
connection was such as to entitle her 
to mainteyiancc from his estate under 
Hindu law? 

This question has been dealt with 
somewhat summarily by the trial 
Judge, probably because the matter 
was not argued before him as fully as 
before us. His reasons are contained 
in the following paragraph : 

Recording to the authorities a 
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Hindu is not bound to maintain his 
kept mistress in his lifetime. He can 
discard her at any moment and she 
cannot coiiipel him to continue her in 
his keeping or to provide for her future 
maintenance. But where a Hindu 
woman has been kept by a Hindu 
until his death his estate is liable for 
her maintenance in the hands of those 
who take it even though the connec¬ 
tion with her was an adulterous one. 
Her right to maintenance is condi¬ 
tional upon her continued chastity.” 

As a general statement of the law 
no exception can be taken to this pro¬ 
vided it is remembered that the con¬ 
nection denoted by the words“ kept 
mistress” must be of the nature which 
the Hindu law demands. The rights 
of a concubine-I use the word con¬ 
cubine as 1 think it conveys the notion 
more correctly depend upon the fol¬ 
lowing passage in the Mitakshara: 

“Even as to wliat has been said by 
Katyayana ‘ Heirless property goes to 
the king, deducting however u sub¬ 
sistence for the females as well as for 
the funeral charges; i. e.. heirless 
property or whealth which is without 
an heir to succeed to goes to the 
king’, that is becomes the property 
of the sovereign deducting, however a 
subsistence for tlic females us well as 
for the funeral charges’. It means that 
after excluding or selling apart a 
sufficiency for the food and raiment 
of the women, and us much as may be 
requisite for the funeral charges such 
as the funeral repasts and other obse¬ 
quies in honour of the ( deceased ) 
owner, the residue goes to the king. 
Such is the construction of the text. 
An exception is added: ‘but the goods 
belonging to a venerable priest,’ 
deducting, however, a subsistence for 
the females as well as the charges of 
obsequies, ‘let him bestow on a vene¬ 
rable priest.’ But even this relates to 
women kept in concubinage, for the 
term employed is females.’ The text 
of Narada likewise relates to women 
of the harem, since the word used is 
wmmen.” (Gharpurc's “Hindu Law 
Texts, Mitakshara. p 239.) 

For the purposes of the present ques- 
lion the important words are ‘women 

kept in concubinage.” In what sense are 

they used by Vijnaneshvara? The 
Sanskrit word: arc fircr. 
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The word “Avaruddha’, means ‘'sub¬ 
ject to control or restraint.” There are 
other passages in Vijnaneshvara’s 
commentary which further explain the 
meaning. 

In the commentary on Yajnavalkya, 
verses 118, 119, as to things liable to 
partition we find the following 
“ Women, that is, female slaves 
being uneven, must not be divided by 
(regard to) the value, but should be 
made to work by turns. But women 
kept in concubinage (Avaruddha stree) 
(l)y the father), such as adulteresses 
and otber.s, although even in number, 
must not be shared by the sons”! 

(Cjharpure. p. 195; Colebrooke, I, iv, 22.) 

This pas.sage certainly suggests that 
these women are completely under the 

dominion of the family. It would 

otherwi.se be impossible to regard them 

as being in any sense liable to parti¬ 
tion. 

Another and more significant pas¬ 
sage i.s found in Vijnaneshvara’s com¬ 
mentary ^on Vajnavalkya verse 290. 
(Gharpur s translation, p. 107; the pas 

portion translated 
oy Colebrooke). The chapter deals 

w b criminal olicnees in connection 

Wi h women, and the pcnali ies thereof 

and verse 290 runs as follows 

In (tlie cdSG of) women who arc 

wi'Sn another, and like- 

iho (ot) ke|)t mistresses, oven though 

witercourse with them is permissible 

J. .n.n jhall I,. c.o,„poll„l' t„ pa Hi 
line or fifty panaff/' ^ ^ 

Uinin this the commentator says 
describn/‘^"“^"/already 

nr are known as 

restricted - 

hUerccurso t of sexual 

W'hou (• mistres- 

dha /MMjwAyn Acarud. 

wise hy Jt J .T case-like- 

Inirlots,Wanton wlf ^^^cticle chi ‘and,’ 

and fiftujinhi/n art. common women 

case also-laBW '‘‘f '."^^luded, in their 
them is permis.siTl^ ^'^^'’^ourse with 

one hax ing connoxie^- - ° 
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be fined fifty punas since they are as 
good as other’s wives, as they have 
been patronised by another. (Ghar- 
pure, P. 406.) 

Now as I understand this passage a 
clear distinction is made between a 
mistress (Bhujishyah) and a concubine 
{Avaruddha Bhujiahya), The word 
‘Avarudda’ appears to mean a woman 
kept under a man’s immediate control 
as a inember of his family. An 
examination of the reported cases 
shows that where a claim for main¬ 
tenance has been allowed on the 
ground of concubinage the connexion 
has been of the nature suggested by 

the word ‘avaruddha” as explained 
above. 

In Khonkor v. Umiashankar (1) the 
claim was on behalf of a woman who 
had lived with a man as his wife. 
The luarriago proved to be invalid, 
and it was held that she was entitled 
to maiutcnance as a concubine. This 
appears to bo the earliest case in 
Bombay. In Madras the matter 
appears to have been first discussed in 
Sikki V. I encatasainy (7). The District 

Judge in setting out the facts of that 
case remarks that the Hindu law texts 
appear to have in Jiiind women having 
recognised positions in the house as 
concubines or female slaves and that 
a concubine in this sense is something 
more than a kept woman. The actual 
decision was on another point but it 
is interesting to note that the distinc¬ 
tion was recognized so long ago. The 
next case in Bombay was I randacan- 
das y Yamunabai. (2) There the woman 
had lived with the deceased as his 

‘''^fprty years. In a later case, 
Ainqareddi y. Lakshmaiva ( 4 ) the woman 

had lived in the man’s house as his 
concubine for a long period. It is not, 

I think, necessary to deal at any 
length with these or other reported 
cases, for it must be conceded that the 
preci.se point now before ns has not 
been decided. They are only instruc¬ 
tive as showing the nature of the 
connection whicli has hitherto been 
held a sutficient ground for allowing 
maintenance from the estate of a 
deceased man. In all those cases the 
woman was living openly with the 
man as his concubine under his 


" '111 ihom :.liall (1) (1875) 8 


M. II. C. K. 111. 
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immediate protection and control. As 
I have already said the texts appear 
to indicate a connection of that nature 
where the term avaruddka stree'' is 
used. 

Now what are the facts here? The 
deceased Vasanji had a wife and two 
sons. He was on bad terms with them 
and they lived in a house at Mandvi 
while deceased himself lived in 
another house at Masjid Bunder. He 
appears to have formed this connec¬ 
tion with plaintiff about 1915 which 
is the date of the earliest letter, 
nccordingto her story she lived at 
serveral different places in the city 
and the deceased maintained and 
visited her- But there is no evidence 
that they ever openly lived together. 
She appears to have had her own 
lestablishment, and to have paid her 
[own rent. He fell ill in her house, 
and was there for a short time until 
just before his death, but that is an 
laccidental circumstance. It is true 
that plaintiff says he lived there 
continuously for three years, but she 
also says that he lived in his own 
house at Masjid Bunder. The case 
seems to be a common one—a 
rich man on bad terms with his family 
who has a kept mistress whom he 
visits from time to time. The connec¬ 
tion was not precisely secret, but on 
the evidence it cannot be said that she 
lived with him openly as a member of 
his family. In the words of Vijnane- 
svara plaintiff is a ''Bhulishyah'* but 
not (in my opinion) “ avnraddha," 
Therefore she is not, I think, entitled 
to claim maintenance from the estate 
of the deceased. 

Moiichand and Devidas, —Attorneys 
for appellant. 

Ardeshir^ Hormasji^ Dinshaw and Co .— 

Attorneys for respondent No. 1. 

Tyabji, Dayabhai and Co, —Attorneys 

for respondent No. 2. 

Decree reversed. 
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V. 

Verji Kanji. 

O- C. J. App. No. 3 of 1922, Suit No. 
3685 of 1919 D. 12th June 1922. 

(a) Stamp Act S. 2 (20) Art 47— 
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Policy of sea-insurance—Protection 
note—Difference. 

The plaintiffs sued the defendants in this 
case on what was described in the plaint 
as a protection note. The defendants con¬ 
tested their liability under this documentj 
and among the various defences the prelimi¬ 
nary defence raised was that the document 
upon which the plaintiffs sued, being un¬ 
stamped, the suit was not maintainable. Upon 
the preliminary issue the trial Court decided in 
favour of the defendants, and dismisssd the suit. 

On construction of document, it was 
held that assuming, without deciding, 
that the contract in question was entered 
into in consideration of a premium, it would 
be a policy of sea insurance within S, 3 (20). 

The case was remanded for decision on the 
remaining issues subject to the plaintiffs 
paying the necessary stamp and penalty in 
respect of this document. For the purpose 
of this judgment it was assumed that there 
was a payment of premium by the plaintiffs 
as alleged by them. That was a point in 
dispute between the parties and hence the 
trial Court was directed to considfr this 
question of fact as also its effect upon the 
contract in question. [P. 143 C. 1 & 2]. 

2. Stamp Act (1879) S. 7 (3)—Mere 
Initials, 

initialling is sufficient to indicate the 
names within the meaning of Section 7 (3), 

[p. 144 C. 2.] 

3. Civil P. C. O. 41 R. 23—Remand 
on assumption. 

A case decided only on a preliminary 
issue as to stamp was remanded and the 
decision on the preliminary issue reversed, on 
the assumption of proof of a certain question 
of fact which was necessary for that deci¬ 
sion. The trial Court was directed to try 
the question of fact hrst and to consider its 
effect on the contract in question. 

Kanga (Advocate General^) and Ghas^ 

walla ,—for the >\ppellants. 

Desai^ Campbell and Seialvad ,—for the 

Respondents. 

Shak Ag, C. J.—The p.\aintiffs sued 
the defendants in this case on what 
was described in the plaint as a pro¬ 
tection note Ex. XI in the case. 
The defendants contested their liabi¬ 
lity under this document, and among 
the various defences the preliminary 
defence raised was that the document 
upon wliich the plaintiffs sued being 
unstamped, the suit was not. maintain¬ 
able. Upon the prelimin ^ry issue the 
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trial Court decided in favour of the 
defendants, and dismissed the suit. 

The question in this appeal from 
the judgment of Mr. Justice Marten is 
whether the document in question is a 
‘policy of sea insurance’ within the 
meaning of the Indian Stamp Act (II 
of 1819) or it is merely a ‘‘letter of 
cover or engagement to issue a policy 
of insurance” within the meaning of 
the ‘‘General Exemptions” relating to 
policies of insurance in Article 4? of 
Schedule I of the Indian Stamp Act. 
The learned trial Judge is of opinion 
that the unstamped memorandum 
Ex. X 1 falls w'ithin the exemp¬ 
tion; and if that view i- riglit, it is 
clear that, as it is not stamped, and as 
fio ‘■tairip CUD l)e rftC'GivofI in 

respect of it, the suit will he unniain- 
t-iinahle. 

The whole question is whether the 
document in queslicn satisfies the 
requirements of the definition of 
policy of sea insurance” within the 

meaning of the Indian Stain]) Act. 
Ihe (locuinent is worded thus:— 

'Given in writing hy the undor- 
Kigried persons. To wit:—That wo 
accept the liahility on goods shipped 
trom the port of Muscat in the 
boat Jeramprasad Tandol 1 brain for 
Bombay Bunder. That liability is to 

havin'’^ fhe said goods 

have been discharged on the Romhav 

Bunder having passed any inter'- 
mediate ports. The insurance is 
accepted m accordance with the usage 
) English 1 ohcies without damage. 
Jl o amoimt.s to he paid within six 
inonihs from the date of the loss 

Srof'oo discount at the 

The !;e, .,e to 

(formlu pSlfcy."® stamped pakka 

exe'^uuS each of the 

initialled by defend- 

legal ronreseniT^^'''’ 

inent detinit«i,v / ^ docu- 

liable for a executants 

ince of the good's'shi H T 

BfanljMcra pohcy oT^f 

I iiey 01 insurance 


means “any insurance made..upon 
any goods, merchandise or property 
of any description whatever on board 
of any ship or vessel...” The expres¬ 
sion “policy of insurance” in the 
preceding clause is defined as includ¬ 
ing “any instrument by which one 
person in consideration of a premium 
engages to indemnify .another against 
loss, damages or liability arising from 
an unknown or contingent event ” 
Assuming, without deciding, that the 
contract in question was entered into 
in consideration of a premium it* 

would be a policy of sea insurance' 
within the meaning of R. 2 (20). 

It is urged, however, on behalf of 
the respondents that in form it is only 
a protection note or a letter of cover 

iind that the executants contemplated a 

tormal policy to be drawn up later. It is 
no doubt true that the document does 
refer to a formal policy duly stamped 

that in form it is not a polfcy of sea 
in.suranco. Bih these considerations 

in my opinion, are not decisive of the 
question as to whether the document 
in substance can he treated as a 
policy ot sea insurance’ within the 

meaning of the Indian Stamp Act. It 

may be that some protection notes 

may in forms cover a period only un 

? ^policy 
should 1)0 drawn and in some cases i^ 

may be open to an insurer to refuse 

to issue the policy according to the 

terms of the note. Such protecth),! 
notes would clearly ho within the scope 

ArtiSe%' ‘/^omption under 

*’6 that a docu¬ 
ment such as we have in the present 

case may he m form a letter of Jhat 

see any reason why the nln* 
should not get the benefit of 

sea insurance, it is open to the nki^ 

ft to"p:V\he SclfaJv skmp"*^";f 

dence. If it is merely a letter * of '' 
or engagement to issue a 
insurance within the meaniifs 'of fh^ 
exemption, he cannot do so |nd 
suit must iindobtedly fail. The nature 
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of the document must really be deter¬ 
mined with reference to the terms of a 
particular document without attempt¬ 
ing to lay down any general test for 
distinguishing a protection note from 
a formal policy. It may be that the 
document may in form appear to be a 
protection note; still, if in terms it 
satisfies^the requirements of the defini¬ 
tion of policy of sea insurance ” 
within the meaning of the Indian 
Stamp Act. for the purpose of the 
Stamp Act it would be open to the 
party to contend that it is a policy of 
sea insurance, and as such, capable of 
being, received in evidence subject to 
tne payment of the stamp with the 
necessary panalty. 

It is urged on behalf of the respond¬ 
ents that this document is merely a 
“contract for sea insurance ’, and that 
under S 7, sub section (1), it cannot 
be valid unless it is expressed in a sea 
policy. But the ‘*sea policy’ or policy 
of sea insurance is defined under 8. 2 
(2)), and if this document satisfies 
the requirements of that definition, I 
do not see why it should not be so 
treated. The essentials of a ‘sea-policy 
as indicated in 8. 7, sub-section (3), 
are present in this case. That being 
my view of the particular document 
I think that it is admissible in evi¬ 
dence on payment of the necessary 
stamp and penalty. 

I may refer to the case of hi re. 
Marine insurance Certificate (I). It was 

a decision under the Stamp Act of 
1879. The provisions of that Act were 
different from those of the Act of 1899 
bearing on this point. It is, however, 
an instance, in which the certificate 
of insurance, which contemplated in 
terms an exchange for a duly stamped 
policy was treated as a policy of 
insurance within the meaning of the 
Indian 8tamp Act of 1879. 

On behalf of the respondents reliance 
is placed upon the decision in Home 
Marine Insurance Co. v. ibwU/i (2). That 
case went up in appeal and the judg¬ 
ment of the Court of Appeal is report¬ 
ed in [1898] 2 Q. B. 351. It would 
appear that in that particular case the 
document was held to be invalid as a 
policy not because, a letter of cover 


(1) [1894] 19 Bom- 130 (F. B.) 

(2) [1898 I Q. B. 829. 
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could never be a policy, but that the 
particular document lacked one of the 
essentials mentioned in S. 95 (3) of the 
8tatute of 1891 (54 & 55 Vic. 39). It is 
true that no opinion wa*= expressed 
that, but for that defect, it would be a 
policy of sea insurance. But the ratw 
decidendi in that case suggests that if 
it otherwise satisfied the require¬ 
ments of sub-section (3) of 8. 95 of 
that Statute) to whicli 8. 7, sub-scctiOTi 
(3), of the Indian Stamp Act of 1879 
corresponds, it might iiave been held to 
be a sea pcflicy. At any rate, the 
weigh, to be attached to the judgment 
of Matliew .]■ in that case is very 
much reduced 1 ^ 3 =^ the line of reasoning 
adopted by the Court of Appeal. 

The document before us is not sub¬ 
ject to any such infirmity. I think thati 
initialling is sufficient to indicate the! 
names within the meaning of 8. 7 (3).I 
At any rate it is not suggested in) 
this case that the initialling is not 
sufficient. In the case of Home Marine 
Insurance Company v Smith (2) the 

document was merely initialled, and 
though in the arguments in the Appeal 
Court this circumstance was mention¬ 
ed, there is no reference to it in the 
judgments. Personally I see no reason 
in this case why it should not be held 
to satisfy the requirements of 8. 7 (3). 
The document in question, it seems to 
me, satisfies, though not in form but 
in substance the requirements of the 
definition of the policy of sea insur¬ 
ance. Therefore, it is open to the 
plaintiffs, on payment of the necessary 
penalty, to tender the document in 
evidence. I may add that the scheme 
of the provisions on this point in the 
Indian Stamp Act appears to corres¬ 
pond to a large extent to the scheme 
in the English Statute of 1891; and it 
may be that the intention of the Legis¬ 
lature was to render such documents 
inadmissible unless expressed in the 
form of a regular policy except for the 
limited purpose of obtaining a proper 
policy. But, in my opinion, definition 
in the Act leaves room for the view 
which I have taken; and unless the 
definition of S 7 is amended, I do not 
see how such a document could be 
excluded from its scope. 

In this view of the matter, I would 
allow the appeal, reverse the decree 
of the trial Court and remand the case 
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for decision on the remaining issues 
subject to the plaintiffs’ paying the 
necessary stamp and penalty in respect 
of this document. I may add that for 
the purpose of this judgment we have 
assumed that there was a payment of 
Ipremium by the plaintiffs as alleged 
by them. That is a point in dispute 
between the parties. It will be open to 
the trial Court to consider this ques¬ 
tion of fact as also to consider its 
effect upon the contract in question. 

Respondents to pay the costs of this 
appeal. 

Costs in the trial Court to be costs 
in the suit. 

Crump J.—I concur. 

Appeal allowed. 
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Shah, Ag. C. J. and Crump, J. 
Fa(mn6cii--Plaintiff. 

V. 

Framroz Ardeshir Bamji — Defen¬ 
dant. 

o. C. J. Ref. No. oof l!)2;i D. 4th 
September 19^2, in C. C. Suit No. 
205/258i of 1922 made by C. J. of 
Bombay of Small Causes. 

Cicil P. C, S. 11 — \[i(jht and oanht—Cluirn 
omitted. 

The present defendant had made a counter' 

claim in the suit in the High Court in which 

ho prayed that "it may bo declared that the 
defendant is a monthly tenant of the plaintih 
at a monthly rental of Rs. 185.” In this 
8uit he contended that he was liable to pay 
only Pa. 150 and not Rs. 185, per month 
under the Bombay Rent Act (1918). 


//e/d : It was not only relevant but nea 

P^ead in the fii 

on Rs. 185 b 

Xn* i*‘ J ^ a standard rent, under the Re 

rdrtJn °f injunction 

havi^^ ‘Act aft 
he ''"plication given up wl 

la otherwise to cla 

claim when he made his counti 

the Plaintiff. 

Sk^h, Ai C the Defendant, 
red to us^ S 

thP ®P‘te of the decree 

to be a^tnna^f^^V defeudu 

185 °Lr P^^i'^tiffs at 5 

ContenH fh ft!'* • 

contend that he !<! liable to pay on 

192.1 B-19 


the standajrd rent under the Bombay 
Rent Act.” 

We are of opinion that this question 
should be answered in the negative. 
The reference has been fully argued by 
Mr. Billimoria on behalf of the defend¬ 
ant and both the judgments of the 
lower Court clearly set out the facts 
which have given rise to this refer¬ 
ence, as also the two views which 
were respectively contended for by the 
plaintiffs on the one hand and the de¬ 
fendant on the other in that Court. 
It is enough for the purposes of this 
reference to point out that the present 
defendant made a counter-claim in the 
suit in the High Court in which 
among other things, he prayed that 
“it may be declared that the defend¬ 
ant is a monthly tenant of the plain¬ 
tiff at a monthly rental of Rs. 185.” 
It was open to him then if he was so 
minded, to plead that he was liable to 
pay only Rs. 150 and not Rs. 185 per 
month . Instead of doing so, he asked 
for a declaration in the terms which 
we have just mentioned. It is urged on 
his behalf that it was not obligatory 
upon him then to claim the benefit of 
the provisions of the Bombay Rent 
(War Restrictions) Act (II of 1918) 
and that in that suit it was necessary 
for him to seek merely a declaration 
as to his status as tenant as an answer 
to the plaintiffs’ claim which was that 
the defendant was not a tenant but a 
rent farmer. Having regard, how¬ 
ever, to the nature of the counter-claim 
made, we are unable to accept the 
contention, which has been urged on 
behalf of the defendant with clearness 
before us, that S. 11 of the Code of 
Civil Procedure does not create any 
bar in the way of the defendant now 
pleading in the suit in the Court of 
Small Causes that he is liable only to 
pay Rs. 150 as standard rent and not 
Rs. 185 as stated in the declaration 
sought by him and decreed by this 
Court at his instance. We are of opi¬ 
nion that it was not only relevant but 
necessary for the defendant to plead 
if he wanted to take the bene.'it of 
the provisions of the Rent Act that 
he was liable to pay not Rs, 185 but 
only Rs. 150 as standard reni. It does 
not appear to us to bo open now to the 
defendant, after having obtained a 
declaration and the further relief by 
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way of injunction on a certain 
footing, to say that it is still 
open to him te claim the benefit of the 
-Rent Act after having by necessary 
implication given up what he might 
(have been entitled otherwise to claim 
in this Court when he made his count¬ 
er-claim. It is neither illegal nor im¬ 
proper for any tenant of the premises 
such as we are concerned with here to 
choose to give up the benefit of the 
provisions of the Rent Act. It is en¬ 
tirely Iiis look-out and when he puts 
forward any claim in the Court which 
has relation to the amount of the rent, 
it is obligatory upon him to make u}i 
his mind whetbor he will claim ihe 
benefit of that Act or not. If, in a 
claim which is made by him, ho 
chooses not to do so, he cannot after¬ 
wards claim to be relieved from the 
consequences of having failed to make 
that claim which, under the circum¬ 
stances, he must be deemed to have 
given up. The declaration made by 
this Court is binding upon the parties. 
The position would have been quire 
different if the declaration hafi been 
made prior to tlie Rent Act. 

Costs to be costs in the suit. Costs 
to be taxed on the Original Side scale. 
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Shah, C. J. and Cnu.\fi% J. 

Ckatu'fbliai Lailubh<ii PaUL v. 

Motibkai ihfpuji PateL 

L. P. A. No. G of 19-22 D. I2fch 
September 1922 frotu the decision of 
Coyajee, .). in Appeal from order 

No. 77 of J922. 

(a) Hombatj Hhaqdari Act (Horn, Act I" of 

— Lea.-ie for a tong period of time-' 
Adverse possession by alienee. 

The plaiutifts' predeoessors-ia-title convoyed 
ill 1892 to defendants the right to hold 
certain land for a period of 500 years. The 
plaiutifts sued in 1918 for accounts on the 
footing that the transaction of 1892 was a 
mortgage. The defendants contended that the 
alienation of 1892 was void under the Bombay 
Bhagdari Act and that they held the lands 
adversely to the rightful owners for upwards 
of twelve years:— 

Held- (X) That the defendants wore entitled 
to such rights as ta<*y had acriuirod by the 
document of 1892 by adverse possess’d, foi 
B. 115 Foil.) (2) that the tran3;iction of 18J2 
was an alienation by way of a .'(?aso for a 
longterm and not an out and out sale. 

\P in C 1. 2,] 

(b) Deccan Agricultarists Relief Act S. 10 
A. — Scope. 


Motibhai. 
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years under Bombay 
uhagdari Act is not within the scop <5 of 
S. 10 A. (38 B. 18 Foil.) [p i07 C 1] 

N. i\J. the Appellant. 

—tor Respondents. 

Shah^ Ag. C. J. —The plaintihs filed 
the present suit as the assignees of 
the original owners of the land in suit 
to recover possession of the property, 
and for accounts on the footing that 
the transaction of April 22, 1892, was 
a mortgage. The original owners 
passed a document in 18)2 in favour 
of the father ot the present defendant 
No. ] and the husband of the present 
defendant No, 2 whereby they pur¬ 
ported to ronvey to these persons the 
right to hold the land for 500 years in 
consideration of their liaving received 
at the rime a sum of Rs. 180 (Baba- 
shahi coins). The defendants contend¬ 
ed that the plaintiffs had no right to 
the land, and that in any case the 
plaintifis were not entitled to recover 
possession before the expiry of the 
period mentioned in the document* 
Various issues were raised in the trial 
Court, one of which was, whether the 
plaintiffs' claim was time-barred. The 
trial Court Jield that the alienation 
evidenced by this document of 1892 
wa.s void in consoriuencc of tlie provi¬ 
sion-lof t'u; l^dia'^hari Act (13omb ly Act 
V ol 18c2), and that from the date of 
the dom noiit t le defetidants had hell 

pos.;pssion ol tliii land adversely to 
the vighiful owner.s. It accordingly 
dismissed the plaintirfs’ suit. On 
i-isue No. 3, which related to the 
assignment in favour of the plaintiifs, 
it was found that the assignment was 
proved. No findings on the second 
part of Issue No. 3 and other issues 
were recorded. 

The plaintiffs appealed to the 
District Court, ami the only point 
before tlie learned diidge was whether 
the lower Court had erred in holdiiig 
that the pl iintiifs’claim was barred 
by limitation. It found that the lower 
Court had erred in doing so. The 
learned Assistant .Judge was of 
(^pinion that the defendants ac'iuired 
title by adverse pos'.esfion to the 
limitL'd jnlere-R evidenced by the 
document of id 2, an ! t i.it as it 
not a sale, it v/as no.-e^'.iry co detfr- 
mine whether it was a lease or a 
mortgage. Tlie learned Judge on that 
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footing reversed the decree of the trial 
Court and refunded the suit for deci¬ 
sion on all the issues- 
From that order of remand the 
present appeal is preferred to this 
Court, and it is urged in support of 
the appeal that by adverse possession 
the defendants have acquired such right 
as is conveyed by the document of 
1892, and further that Sec. lOA of the 
Dekkhan Agriculturists’ Relief Act 
would not apply to this transaction, 
and that, therefore, the document must 
be read according to its terms, and 
the transaction evidenced by it must 
be taken to be what it purports to be, 
namely, an alienation of the right to 
hold the land for 500 years. It is not 
^disputed before us, and cannot be 
disputed, that the defendants are 
entitled to such rights as they liave 
.acquired by the document of J80*> hv 
jadver^o possession. The principle o‘f 
the decision in A^lum Umar y iUtpu 
Baw’ijtd) applies, whether the docu¬ 
ment is a Bale or purports to convey a 
limited interest. It cannot be dis¬ 
puted, and it has not been disputed. 
thatS.^lOA of the Dekkhan Agricul¬ 
turists Relief Act cannot apply to 
this transaction having regard to the 
decision in HnwaiUrara v. Uiriappa 
^ntirr/ppa (■>) When those two pro¬ 
positions are accepted, it is ditiicult to 

understand why the case should have 

been remanded. The learned Judge 
appears to have remanded the case to 
the trial Court possibly on the under¬ 
standing that in virtue of the provi- 
Hions ot Sec. lOA the plaintiffs may be 

able to establish that the transaction 

intended to be a mortgage by 
means of extraneous evidence- But no 
Huch evidence would be admissible as 

cuB A I9ekkhan Agri- 

and Act docs not apply; 

CrDorf face does not 

H may Whether 

'inter/st , 

lundoubtediv “ 

right to hoL ‘f'^f^ridants a 

!a cerurn 500 years for 

-_^ey have acquired 
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by adverse possession, and that is the 
right to the enjoyment of which they 
are entitled as against the plaintiffs 
Apart from the provisions of Sec. 10 
A, the contention of the plaintiffs that 
the transaction was a mortgage and 
not a lease does not present any 
difficulty. The pafta in this case ha.s 
no resemblance to the patta which 
the Court had to consider in Mahmudy. 
Bagus(:])- and it must be taken to be 
an alienation by way of a lea.se for a 

long term, though not an out and 
out sale. 

Tt is hardly necessary to point out 
that we are not concerned in this case 
with any action that the Collector 
may deem it right to take, if at all, 
under the Bhagdari Act. In connec¬ 
tion with this aspect of the case it is 
significant to note that we do not 
know whether the assignment in 
favour of the plaintiffs is subject to 
tlie same infirmity as the transaction 
of 1892 under the Bhagdari Act. This 
point was raised as part of Issue No. 3 
bur there is no finding upon it. It is 
an essential point as affecting the 

title of the plaintiffs to maintain this 
suit- 

It is clear, however, that the decree 
of the trial Court dismissing the suit 
on the ground of limitation was right. 
No doubt after the lapse of .500 years 
from the date of the document the 
original owners or their representa- 
tive.s-iii-title_woiild be entitled to get 

possession of this land. It is hardly 
Tiocessary to make any jjrovision for 
it in the decree. The document makes 
that position clear. The dismissal of 

the suit; involves the result that the 

plaintiffs are not entitled to any 
immediate relief on the footing of its 
being a mortgage. We, therefore 
reverse the order of the lower appel¬ 
late Court and restore the decree of 
the trial Court. The plaintiffs to pay 

the costs here and in the lower appel 
late Court. 

_ Appml allowe d^ huU diHiiuHaeji, 

(3) (1908) 32 Bom. 569; 10 Bom. 
ij K. 742. 
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Haji Oosman Haji Ismail. i?from one Hajee Adam Oosraan 

Nurrani. That conveyance is Ex. B. 


Harroon Saleh Mahomed, 

O, C. J. App. No. 17 of 1922 ; D. 27th 
July 1922. 

(a) Khojai and CtUchi Memo ns— Ancestral 
property-Son's vested interest. 

The applicatioa of the rules of Hindu law of 
custom to the Cutchi Momons is limited to 
rules of inheritance and succession and does 
not extend to the rules relating to the :oiut 
family property as applicable to Hindus. A son 
of a Cutchi Memon has no vested interest by 
birth in the ancestral property of his father- 
(1914) 10 Bom. L. R. 221 and (1915) 41 Bom. 181 
Rel. [P. 151 C. 1] 

(b) Specific Relief Act S. 25 {c)~~Free from 
reasonable doubt, 

To determine whether the plaintiff can give 
the defendant purchaser a title free from rea¬ 
sonable doubt the general test is whether 
there is a reasonable and decent probability 
of litigation on that point against the purchaser 
or whether it is of such a remote character 
that it should not be considered to create any 
reasonable doubt, ]P, 152 C. 1] 

(c) Succession Act {1866)—Applioahility-~ 
Cutchi Memons, 

The Succession Act docs not apply to Cutchi 
Memons. 

CoUman^ with Setalvad—iov the Appel¬ 
lant. 

Munshi^ with Kanga, — for the Res¬ 
pondents. 

Shah Aq, C. j. —This is an appeal 
from a judgment of Mr. Justice 
Crump. The suit out of which the 
appeal arises was filed by the plain¬ 
tiffs to enforce an agreement to sell 
certain immoveable properties to the 
defendant for Rs. 1,55»000. The de¬ 
fendant agreed to buy the properties 
in suit and paid Rs. 5,000 as earnest 
money to the plaintiffs. The vendors 
had agreed to make out a marketable 
title. It is not necessary to refer to 
other terms of the agreement. Two of 
these properties had been previously 
purchased by the plaintiffs from the 
defendant, and there was no difficulty 
as to the title to tho.se properties. The 
^third property had been bought by the 
'plaintiffs from one Fakir Mahomed, 
a Cutchi Memon, who conveyed the 
property to them on April 29, 1920, on 
behalf of himself and his minor bro¬ 
ther. That conveyance is Ex. E. The 


It appears from the correspondence 
that there was some difficulty felt by 
the purchaser with regard to this pro¬ 
perty. By the letter of October 9,1920, 
the defendant called upon the vendors 
to obtain letters of administration to 
the estate of the deceased Joosab 
Hajee Cassum Pirmahomed on the 
ground that the recitals in the convey¬ 
ance were not sufficient evidence of 
the fact that Joosab Hajee Cassum 
Pirmahomed had died intestate in 
toil and had left only two sons* The 
vendors did not accept the position 
taken by the defendant that letters of 
administration to the estate of the de¬ 
ceased father of their vendors were 
necessary. Subsequently in the re¬ 
quisitions for title an inquiry was 
made as to whether Fakir Mahomed 
had any male issue. It appeared that 
Fakir Mahomed had two sons, and 
in the letter of December 7,L.»20, the 
defendant raised the objection that as 
the sons of Fakir Mahomed would 
have a vested interest in the property 
according to the law applicable to 
them the title was defective. The ven¬ 
dors did not accept the correctness of 
this position. In the letter of Decem¬ 
ber 15 objections to the title were cate- ; 
gorically stated on behalf of the pur¬ 
chaser, namely, first, that the objec¬ 
tion as to the want of satisfactory | 
proof of the fact that Joosub Hajee j 
Cassum Pirmahomed had died intestate 1 
and had left only two sons Fakir Ma- J 
homed and Mahomed Saleh as bis 
heirs was not removed, and that in 
order to meet that difficulty they in¬ 
sisted upon letters of administration 
being taken out to the estate of the 
deceased Joosub Hajee Cassum Pirma¬ 
homed, and, secondly, that the sons of 
Fakir Mahomed had a vested interest 
in the property in question, and that 
as their interest was not conveyed to I 
the plaintiffs the title was defective- 
The plaintiffs offered by their letter j 
of December 18 to give further proof . 
by way of a declaration from two I 
respectable members of the Janiat I 
to the effect that Joosub Pirma- j 
homed had died intestate and had left J 
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only two sons as his heirs according 
to the rules of the Hindu law as to 
succession applicable to Cutchi Me- 
mons; and as regards the second objec¬ 
tion, they contended that according to 
the law applicable to Cutchi Memons 
the sons had no vested interest ih the 
property of their father. The pur¬ 
chaser replied by his letter of Decem¬ 
ber 22 that he was not prepared to 
accept a declaration of two respect¬ 
able members of the Jamal as 
proposed. 

In the end, on account of the differ¬ 
ence between the parties on these two 
points, the present suit was filed by 
the vendors to enforce the agreement 
between the parties. The defendant 
in his written statement pleaded that 
he was right in insisting that letters 
of administration should bo obtained 
to the estate of Joosub Pirmahomed, 
that the two sons of Fakir Mahomed 
had a vested interest in the property 
and, as their interests had not been 
conveyed to the plaintiffs, the title was 
not marketable. The defendant count¬ 
er-claimed the earnest money paid by 
him and Rs. 15,000 by way of dama¬ 
ges for failure on the part of the 
plaintiffs to make out a juarketable 
title. Parties gave no evidence be¬ 
yond the documents which have been 
put in, and which arc printed in Part 
III of the Paper Book, subject to this 
that the proceedings in a certain suit 

wore sought to be put in by the de¬ 
fendant but rejected by the Court as 
irrelevant. The notes of the trial 
Judge indicating that fact should have 
oeen printed: but they are not to be 
ound in the Paper book, The issues 

raised were;-(l) whether the plaintiffs 

deduced a marketable title to the pro- 
Perty thirdly described in Sch. B 
or the plaint; and (2) whether the de- 

tendant should be entitled to his count- 

cama .u learned trial Judge 

tiff« I the conclusion that the plain- 

and i ^ •narketable title, 

daim decreed the plaintiffs* 

atrrflfim ^ performance of the 

in the Prayer for damages 

deaee '""'I and a 

defendant’s basis, the 

tiins iaLd rSi 

■’itp to the marketable 


nature of the title of the plaintiffs 
with reference to the property in cpies- 
tion. It has been contended on behalf 
of the appellant that the sons of Fakir 
Mahomed would have a vested interest 
in the property in question according 
to the Hindu law applicable to the 
Cutchi Memons. It is pointed out that 
the decisions on the point, that the 
Hindu law applies to Cutchi Memons 
so far as it relates to succession and 
inheritance and no further, are con¬ 
flicting and that there is no decision 
of the Court of Appeal on the point. 
It is contended that under the circum¬ 
stances in spite of the later decisions 
limiting the application of Hindu law 
to the Cutchi Memons only to ques¬ 
tions of succession and inheritance, 
the question may be raised by any son 
in this community that he has a vest¬ 
ed interest in his father’s ancestral 
estate, and that the title which the 
plaintiffs are in a position to make out 
is not free from reasonable doubt and 
not marketable on that ground. It is 
further urged that there is no satis¬ 
factory evidence in this case to show 
that Joosuf who died in 1911 had only 
two sonS' and further that he died in¬ 
testate. It is pointed out that, though 
as a matter of law it may not be obli¬ 
gatory upon the sons to take out 
letters of administration, it is still 
open to the sons of .loosub to do 
so, and to place the fact of represen¬ 
tation to the estate of Joosub beyond 
all doubt and dispute, and that as the 
plaintiffs have refused to adopt that 
course, the evidence on the record 
should not be accepted as sufficient to 
e.staohsh the two facts mentioned 
above beyond all doubt, and that in 
that state of things the title such as it 
IS should not be forced upon the 
defendant. 

Before dealing with these two 

points, I may mention that several 

-English decisions were cited to us in 

the course of the argument on the 

question as to what is a marketable 

itle which the Courts would force 

upon an unwilling purchaser. I do 

not propose to examine those decisions 

in detail It is enough to refer to the 

summary as given in Fry on Specific 

1 ertormance, paragraphs 890 and 891, 

indicating the result of the decisions 
on the point. 
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On the other hand for the respond¬ 
ents it is contended that the “market¬ 
able title means a title free from 
reasonable doubt,” and for this pur¬ 
pose reliance is placed upon the provi¬ 
sions of S. 35 (b) of the Specidc Re¬ 
lief Act where the expression “free 
from reasonable doubt” is used. In 
support of this view reliance is placed 
upon the view taken by Mr. Justice 
Farran in Haji Mahofned iMitha v. Aiusa, 
ji Jisaji(l) where “a good title'* is 
treated as meaning “a title free from 
reasonable doubt” and also upon the 
observations of Lord Eldon in Lord 
Braybrok&y, Inskip.{2) where the ques¬ 
tion for the Court was stated to be 
“whether the doubt is so reasonable 
and fair, that the property is left in 
his (purchase’r) hands not marketable.” 
It seems to me that it would serve no 
useful purpose to attempt to define 
the exact meaning of the ex¬ 
pression “marketable title, ’ or in 
other words to lay down what should 
constitute under the circumstances of 
a particular case a marketable title- 
If there is to be any general test it 
must be accepted as laid down in the 
Specific Relief Act that it should be 
“free from reasonable doubt.*’ Whe¬ 
ther the doubt under the facts and cir¬ 
cumstances of a particular case is 
reasonable or not must necessarily 
depend upon the nature of the objec¬ 
tions and the facts of that case It is 
clear that so far as the objections to 
the title in the present case are con¬ 
cerned they are of such a nature that 
they must be examined on their own 
merits. English decisions cited to us 
do not throw any light on those objec¬ 
tions- The question whether among 
Cutchi Meraons the position that a 
son has a vested interest in the an¬ 
cestral property of his father, just as 
a Hindu son in this Presidency would 
have, is a point which must be examin¬ 
ed with reference to the law applicable 
to the Cutchi Memons and the decisions 
bearing on that point. The other 
objection raised is purely one of fact 
and must be decided with reference to 
the evidence in the case. 

As regards the first point, it is a 
matter of great practical importance 


( 1 ) (1831) 15 Bom 657,-{t)fi6d 

(2) (1803) 8 Ves. 417, 418- 


to the Cutchi Memons to know as to 
how they stand with rcfe^'ence to this 
point. Is the question, whether the 
rules of Hindu law applicable to 
Cutchi Memons are strictly limited 
to matters of inheritance ai d succes¬ 
sion, settled beyond reasonable doubt 
or not ? If not, the appellant must 
succeed ; if it is, his contention on this 
point must fail. On behalf of the ap. 
pellant reliance is placed upon the 
decisions in V. 'lycb Haji 

Hahimlu.lla ( 3 ) and Mahomed t^idick v. 
Haji Ahmed (4) and it is pointed out 
that the later decisions in Alaigaldos 
V. Abdul Baziik (5) and Advocate General 
oj Bomhi^j V. Jimbabai ( 6 ) conflict with 
the earlier decisions, and that there is 
no decision of the Court of appeal. 
Reference was also made in the 
course of the argument to the two 
cases relating to ivhoja Mahomedans, 
viz. Ahm-dohoy Uubibiitoy v. Caf^t^umbhoy 
Ahryiedbhoy (7) and Jan J[/ah(nnfd v. Vatu 

( 8 ) I have examined these 
decisions in detail. In ^ibhvbai v. iiafi 
1 yeb H iji Rahimiulla (jj) there was no 
decision on the (luestion as to whe¬ 
ther the application of the rules of 
Hindu law to Cutchi Memons extend¬ 
ed be.v ond the rules of inheritance and 
succession. The point decided there 
was that the Hindu law applied to 
them as to inheritance and succession. 
In Mahomed i:^idi<ik v. IJuji Ahmed ( 4 ) 

the point is dealt with, and it was 
found that the custom of not recog¬ 
nising any distinction between the 
ancestral and self-acquired property 
among the Cutchi Memons was not 
proved- The decision assumes that a 
Cutchi Memon cannot deal with his 
ancestral property and the custom al¬ 
leged to the contrary was held not 
proved. As there is a certain degree 
of similarity in the extension of the 
rules of Hindu law by custom to Khoja 
Mahomedans as well as to Cutclii 
Memons, it is relevant to point out 


(3) (1883) 9 Bom. 115. 

(4) (1885) 10 Bom. 1. 

(5) (1914) 16 Bom. L. R. 224-23 L 
C. 565. 

(6) (1915) 41 Bom. 181;-17 Bom. L. 
R. 799-31 I. C. ]06. 

(7) (1889) 13 Bom- 534. 

(8) (1913) 38 Bora. 449-15 Bom. L- 
R. 1044-^23 I. C. 195. 
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that in A^rnpdbkoy ilicbibbkoy v. 

bhoy Ak7nedhhoh['7)^ which rrlited to 
Khoja Maho'ncdan^, it was hell that 
the rule, that the Hindu law as adnii- 
nistered in this Presidency, in the 
absence of proof of custom to tlie 
contrary is the law applicable to Khoja 
Mahomedans, is not to bs understood 
in its widest sense, but is conhned to 
simple questions of inheritance and 
succession; and in that case the ques¬ 
tion as 10 the right of a son to claim 
partition of the ancestral property 
was hel l not to be within the scope of 
rules of Hindu law applicable to Khoja 
Mahomedun'i by custom. The observa¬ 
tions which [lave been relied upon by 
Mr. Colbman in connection with this 
point from the judgment of the Court 
of Appeal do not, in rny opinion, 
the main question which thev decided, 
nanudy, that a son was not entitled 
to claim partition during his father’s 
life-time, which would he possible 
only if the application of the rules of 
Hindu law was limited by custom only 
to rules of inheritance and succession. 
Thb, howoyor, was a decision relating 
to the K'loj I Mihomodans and would 
not directly apply to the case of the 
Catc ii .Vlemons. The point was con- 
si lercl by Mr. Justice Beaman in Jiti 

V. Jj.il I Jofir (s) generally 
with re or^Mce to tlie question as to 
^ Hin.lu 1 tw applied lo Khoja 
Miiiomolins and Cutclii Memons by 
custoin But it was a case of Khojas 
and not of Cutchi Memons- The point 
arose diroctiv later on with reference 
toLutchi Memons and in the two 
decisions which I have referred to: 
Manguldas y. Abdul Itaza/c ( 5 ) and 
Adimcubs aeneral of Bombay y. Jiotbaivji 

b) this point was fully examined 
y Mr. .lustice Macleod and by Mr. 
Justice Beaman. It U true that 

by siiiglo Judges 
0 the Original Side, and those parti- 

Ciluri the 

close 

the law relating to 

point, the 

innli-if* down that the 

I I l«yation of t le rules of Hindu 1 .w 

umfr'^ V' Memons is 

e-i-i n * '*! hih'-'hi -n o and siic- 
riiles'^ vpl^f^ ^ " not extend :o the 

propertv family 

property as applicable to Hindus 


They negative the view tiiat a son has 
any vested interest bv birth in the 
ancestral property of his father The de¬ 
cision in ~\fiihomed Sid^ck Mokomtd 

(5) has been considered and explained. 

After tliose decisions it appears that 
in Tespouse to a demand of the com¬ 
munity the Legislature passed Act 
XLVI of 1J20 with a view to enable 
those members of the community who 
so desired to get rid of the application 
of Hindu law as regards succession 
and inheritance. In the preamble of 
that Act the Hindu'law'’ as applicable 
to Cutchi Memons is referrbd to as 
relating to succession and in. 
lieritance. This Act received the 
assent of the (lOvernor--General 
on September 17,th 1920, shortly 
before the correspondence between the 
parties to the agreement in this case 
commenced. I refer to this Act only 
for the purpose of showing that the 
view taken in the later decisions has 
so far been accepted by tho Legisla¬ 
ture; and indeed if the rules of Hindu 
law relating to joint family property, 
and in particular that relating to the 
vesting of property in a son by birth 
were believed to be applicable to 
Cutchi Memons, it is reasonable to 
infer that the Legislature would have 
made provision for that in the Act to 
which I have referred. It is, there¬ 
fore, really a serious matter at this 
stage, in the absence of any evidence 
on the point, to hold that still it is a 
matter open to reasonable doubt 
whether the son of a Cutchi Memon 
has a vested interest in the ancestral 
property of his father according to 
the rule of Hindu law. It is no doubt 
theoretically open to the defendant to 
urge that any such son may seek to 
establish such a custom at any time 
in spite of the decisions to the con¬ 
trary of a single Judge and that he 
may take such a case to the Court of 
Appeal and then to the Highest Court 
of Appeal and that he may be able to 
e.stablish a special custom to the 
effect that a son has a vested interest 
in the ancestral property of his father- 
But the test in all these matters is, as 
pointel out in Fry on Specific Perform" 
anco, whether the probability of 
litigation ensuing against the purcha¬ 
ser in respect of the matter in doubt 
is considerable or, as it was put by 
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Alderson B. in Caidl v. Corrall (9), whe- 
thei’ there is“ a reasonable, decent pro¬ 
bability of litigation. The question 
is whether there is a reasonable and 
decent probability of litigation on that 
point against the purchaser or whether 
it is of such a remote character that 
^it should not be considered to create 
^any reasonable doubt. While I con¬ 
cede that it is possible that the son'of a 
Cutchi Memqn may hereafter seek to 
establish such a custom as would 
give him a vested interest by birth 
in the property of his father, I am 
not prepared to hold that there is 
any decent and reasonable probability 
of such a claim being made; and 
speaking particularly with reference 
to the sons of Fakir Mahomed, there 
is no indication whatever on the facts 
of this case that it is anything more 
than a remote possibility which ought 
not to be allowed to weigh against 
the effect of the later decisions as 
now understood and accepted by the 
Legislature. I may further point 
out‘that in the decision in A^medbhoy 
Hubibbhoy v. CO'Ssumbhoij (7) which was 
a case of Khoja Mahomedans, the 
Court of Appeal did not apply the 
Hindu law to the extent of giving a 
son a vested interest by birth in the 
ancestral property of his father, and 
so far as it suggests an inference as 
regards Cutchi Memons it is against 
the possible view that a son of a 
Cutchi Meraon has a vested interest 
in the ancestral property of his father. 

It may be relevant to point out in 
connection with this point that when 
Fakir Mahomed entered into this 
agreement on behalf of himself and 
his minor brother, Mahomed Saleh, he 
agreed to give a marketable title free 
from all reasonable doubts as would 
appear from clause 3 of Ex. 1 at p. 21 of 
the Paper Book, Part III, and the pres¬ 
ent plaintiffs accepted that title as con¬ 
veyed to them by Fakir Mahomed on 
behalf of his minor brother and him" 
self. I do not say that circumstance 
is in any sense binding upon the de¬ 
fendant; but so far as it is an indication, 
it is in favour of the view that in 
dealing with the property belonging to 
the Cutchi Memons, it is not consider¬ 
ed necessary now to treat the sons of 


the owner as having any interest in 
the property by birth. 

The second question is one of fact. 
It appears that when Fakir Mahomed 
agreed to sell this house to the present 
plaintiffs it was agreed, as would 
appear from clause 4 of the agree¬ 
ment between them, that the vendor 
would obtain the necessary order from 
tne Court sanctioning the sale by him 
of premises, including the interest of 
his minor brother at his own costs. 
The property was described as having 
belonged to the estate of Joosub 
Hajee Cassum Pirmahomed who died 
on October 17, 1911, leaving Fakir 
Mohamed and his brother Mahomed 
Saleh as his heirs according to the 
Hindu law applicable to Cutchi 
Memons. After this Fakir Mahomed 
made an application to the Court for 
his appointment as guardian of the 
property of his minor brother and for 
leave to sell the property in question 
on behalf of the minor. That appli¬ 
cation was granted by the Court, and 
he was authorized to complete the con¬ 
veyance. In that application he stated 
that Joosub Haji his father died on 
October 17,1911, leaving behind him 
his only heirs and next of kin accord¬ 
ing to Hindu law applicable to Cutchi 
Memons, two sons, namely, a minor 
Mahomed Saleh Joosub and himself. 
He also made a declaration on the 
date of the conveyance in favour of 
the plaintiffs, i.e., on April 29, 1920, 
that Joosub Haji died on October 17, 
1911. leaving only two sons who were 
his only heirs according to Hindu law 
as applicable to Cutchi Memons, 
namely, Mahomed Saleh and himself. 
This was accepted by the plaintiffs, 
and they now maintain that what was 
accepted by them as sufficient proof of 
the title of Fakir Mahomed and his 
minor brother is really sufficient to 
e'T.tablish their title to the property 
and leaves no reasonable doubt as to 
that fact* 

The defendant, however, insists 
upon the letters of administration be¬ 
ing taken out to the estate of the de¬ 
ceased Joosub Hajee, because he con¬ 
tends that there is no satisfactory evi¬ 
dence, first, that Joosub died intestate, 
and, secondly, that he had only two 
sons and no more. On both these 
points it seems to me that the position 


(9) [1840] 4 Y. and C. 228. 237 
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of the defendant is not reasonable and 
the facts are not open to any reason¬ 
able doubt. It is quite true that in the 
present case beyond putting in the 
documents to which I have referred, 
the parties have adduced no evidence. 
But beyond the suggestion that letters 
of administration are necessary to 
establish the fact of the representation 
beyond doubt, the defendant does not 
suggest any good reason to doubt the 
truth of the two statements which 
have been made by Fakir Mahomed 
in his petition to the Court and in the 
declaration to which I have referred. 
It is clear that the Indian Succession 
Act does not apply to Cutchi Memons 
who are Mahomedans and the Probate 
and Administration Act V of IHSl, 
which would apply to them, does not 
contain any section corresponding to 
S. 190 of the Indian Succession Act. 
^ was not obligatory, therefore, upon 
fakir Mahomed when he executed his 
conveyance in favour of the plaintiffs 
to have taken out letters of adminis¬ 
tration. The whole question to my 
mind is whether the two facts, namely, 

that Joosub Hajee died intestate, and 

that according to the Hindu Law ap¬ 
plicable to him his heirs were only 
fakir Mahomed and his brother Ma- 
horned Saleh were satisfactorily esta¬ 
blished when the plaintiffs accepted 

them and whether on the same mate¬ 
rials they can be said to he satisfac¬ 
torily establislied in the absence 

the letters of administration. I do n 
say that in no case in which it is n^ 
Obligatory upon a vendor to take oi 
letters of administration to establij 

Ini"' ® property according 

let ^ purchaser require sue 
letters of administration to be take 

doubts as > 
simnU l^^stions of fact. Ti 

the fnpf'”*^® absence of such letter 
yond proved be 

facts these ai 

should not'n which ordinarily thei 
whether Ta ^ doubt ; for instanc 

liasstatSsoint,*' ^^'‘homed. k 

a manner which mlV" ’ 

sible for tbo ^ niakes him respoi 

indicat on whatever on the preset 
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record to the contrary, and the mere 
suggestion that sonietimc.s wills of 
deceased persons are put forward 
many years after their death, is not 
sufficient, in my opinion, to justify any 
reasonable doubt as to the fact that 
Joosub, who died so far back as 1911, 
died intestate, particularly when we 
have the fact that during this interval 
nobody is shown to have ever suggest¬ 
ed or come forward to say that he left 
a will. 


As regards the question whether he 
had two sons or more, ordinarily I 
should say that the statement o*" the 
son would be accepted as sufficient, 
and unless there is any real ground 
for doubting that statement a mere 
suggestion of any doubt on that point 
would be considered either fanciful or 
unreasonable. In the iiresent case 
there is no such ground. On the 
contrary we have the order of the 
Court appointing Fakir Mahomel as 
guardian of his minor brother on the 
footing that .Toosub had only two sons 
and that the property belonged to the 
minor as an heir to his father along 
with Fakir Mahomed. On that point 
it appears that the plaintiffs offered 
to give further assurance to the defend¬ 
ant in the shape of a declaration 
from two respectable members of the 
.lamat. If there was any real doubt 
in the mind of the defendant, I think 
that that kind of assurance would be 
considered sufficient under the circum¬ 
stances to satisfy anv reasonable per¬ 
son. The plain fact seems to me to 
be that on these grounds of fact, 
which are not really open to any rea¬ 
sonable doubt, and which it is just 
possible may bo even within the 
knowledge of the defendant, as he be¬ 
longs to the same community and 
li\ es in tlie same locality, he wants 
to get out of the agreement. 

T am. therefore, satisfied that in the 
present case a marketable title free 
from reasonable doubt has been made 
out , and I tiiink tliat the conclusion 
reached by the trial Judge on this 
point is right. 

I refer to the decision 

in S^rinioasdcn 3(ivri v, 
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(10), which has been relied upon by 
refendant As I have said the ques¬ 
tion whether a marketable title free 
from reasonabledoubt has been made out 
or not must he answered with reference 
to the facts of each case- In that case 
the release relied upon was in terms 
only hy one of the two brothers: and 
beyond the recital in that rplease, 
there was nothing to show that the 
other brother was dead or that the 
nearest heir to the deceased brother 
was the surviving brother who execut¬ 
ed that release. That was held to be not 
sufficient to make out a title free from 
reasonabledoubt. 1 [ere, liowever. the 
facts are different. In that case tlie 
test adopted with reference to the 
question whether the title was market¬ 
able or not was whether it was free 
from reasonable doubt. It appears 
that in the agreement preliminary to 
the conveyance sometimes the expres¬ 
sion used is ‘'marketable* title free 
from reasonable doubt ’ or sometimes, 
as in the present cases ‘‘jiiarketable 
title”. But as 1 have said both prac¬ 
tically mean one and the same thing; 
and I do not think that in that case 
any other test was adopted. It is 
difficult to apply th*.j decision on the 
facts of that case to the facts of the 
present case. I would, therefore, affirm 
the decree appealed from, and dismiss 
the appeal with costs. 

Pratt ,/.—Ttie plaintiiTs, on April -9, 
1920, purchased the property in this 
suit from Fakir Mahomed and Maho¬ 
med Saleh Joosul) and the conve^’’- 
ance recitedthatthese two had inherit¬ 
ed the property from their father 
Joosub Pirmahonied as his only heirs. 

On July 30,1920, the defendant ag¬ 
reed to purchase this property from 
the plaintitfs who consented to give a 
marketable title. 

The phrase ‘‘marketable title” is 
equivalent to the phrase “a title free 
from reasonable doubt” in S. 25 of the 
Specific Relief Act. This simpler de¬ 
finition practically embodies the 
English law. Many English cases 
have been cited to us but it is safer to 


(10) (1916) 41 Bom. 300-41 I A. 36- 
19 Bom. L. R. lJl-21 M. L. T- 
236-32 M. L. J. 175-(1917) M. 
W. N. 258-21 0. W. N. 558-25 
0. L. J. 311-39 1. C. 627. 


rest upon the plain words of the 
Indian section; for most of the English 
cases turn upon the difficulties of the 
complex I'nglish Property Law; diffi¬ 
culties which do not appear in the 

simpler system of the Transfer of 
Property Act. 

The sole question then is whetherthe 
doubts raised by the defendan as to 
plaintiifs’ title are reasonable. The 
doubts are doubts of law and of fact. 

Ihe doubt of law is whether the 
vendors, Fakir Mahomed and his bro¬ 
ther, being Cutchi Memons took a 
vested^ interest at birth in their 
fatiier’s property. There was a time 
when it was assumed that the Hindu 
law of joint property applied to Cutchi 
Memons: Ashtibai v. tiuji Tyeb Haji 
RiihimiallQ (3) and Mahomfd Sidick v. 
tidj} Ahmf'd. (4) But these decisions are 
now obsolete and the application of 
Hindu Law is mow restricted to 
cases of succession and inheritance as it 
would apply in the case of an intestate 
separated Hindu possessed of self-ac¬ 
quired property: Aiarujaldas y, Abdul 
Bnznk (5) and advocate General of Bom- 
V. Jimtnhai^ ( 3 ) This statement of 
tlie law has received legislative recog¬ 
nition in the Cutchi Memons Act 
XLVI of 1920. I do not think the law 
on the point is now doubtful, and 
indeed it would be disastrous if it were, 
for many titles must have been taken 
on the faith of these decisions. 

The doubts of fact are: (1) whether 
Fakir Mahomed and Mahomed Saleh 
Joosub are tlie only sons of Joosub 
Pirmabomed; (2) whether Joosub Pir- 
mahomed left a will. 

On the first point much reliance is 
placed on the Privy Council case of 
Shriniva^das y. Meherbai. (10) In that 
case there was an incumbrance to 
Damodardas and a release by Gordhan- 
das. The question then arose whether 
Damodardas was dead, and, if so., whe¬ 
ther Gordhandas’ was his sole heir. 
When the purchaser asked for these 
doubts to be cleared, the vendor refused 
to do so and took his stand solely on the 
recitals. The Privy Council held that 
was not sufficient as the recitals would 
not bind Damodardas if he was proved 
to be alive or a third person claimed 
to be his heir. Here then the purchaser 
raised the question of another possible 
son of Joosub Pirmabomed, he was ^ 
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given a declaration of Fakir Mahomed 
and offered a declaration of two 
members of the Jamat. The purchaser 
replied that he did not consider the 
first sufficient and he would not accept 
the latter. I think this refusal was 
unreasonable. The vendor olfered the 
only possible evidence and the pur¬ 
chaser refused even to consider it. 
This fact differentiates the case from 
Shrinivasdaa v. Meherbai, (10) The vendor 
did not rest solely on recitals but 
offered evidence. The purchaser 
refused even to consider the evidence 
but insisted on letters of administra¬ 
tion to Joosab Pirmahomed*s estate. 
It is not clear how the purchaser 
could have procured such letters of 
administration and the purchaser’s 
conduct shows that he in fact had no 
doubt but was only seeking for an ex¬ 
cuse to avoid performance. 

The second point of fact is whether 

Joosub Pirraahcmed left a will. This 

is possible of course but it is extremely 
improbable, for ten years had elapsed 
since his death. I do not think this 
bare possibility can be said to intro¬ 
duce a reasonable doubt in the title. 
I agree that the appeal should be dis¬ 
missed and the decree of the lower 
Court confirmed. 

Ajypeal dinmissed. 
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diflerent: question, [p. 162 Col. 1] 

(c) Limitation Act, Arts. 48 and 64— 
Suit against Bank for sale of Govt, 
paper, held in trust. 

Where the complaint is that tl e Jiaiik hold¬ 
ing Government Paper held it in trust for the' 
plaintiff of which trust it had constructive 

notice, sold it, and parted with the sale 
prcceeds. 

Held, assuming everything against the 
Bank, it would appear that the suit is either 
one for conversion (Art. 48), or for money 
had and received to the plaintiff’s use 

(Art 62) [P. 162 C. 1] 

(d) Evidence—Witness available not 
called. 

W hen a fact c n be proved by a witness 
who can t e called and is not called, a party 
is not entitled to rely on an inference which 
however plausible and probable is not the 
onlv possible inlerence. [P, 162 C. 2] 

(e) Trusts Act, Ss. 66 and 67—Suit 
for conversion against Bank by bene¬ 
ficiary. 

The question of notice of the Bank becomes 
relevant and certainly of the very greatest 
iinpuit<iI1C6 in a suit^ not to iccover the 
trust property kept with the Bank but for 
damages lor conversion or ior money bad and 
received to the plaintill’s use; for the trus¬ 
tees would not te bound co keep the trust 
property, with the Bank and even if the 
uank had notice of the truct, it would not be 
liable if the trust property were afterwards 


Macleod, C. J. and Shah, J. 

Bank of -Appellant. 

l^zulhhoy A’6rn/(m—Kespondents. 
O- C. J. A. No. 127 of 1921. D. 

(a) Will-Legatee-Right of. 

A minor K'gatee takes a vested int- re: 
e legacy ana though under the w.ll it is 
payable until he b-came twcnty.one h 
«“titUd in law to demand it when he att 
f age of majority. [R. igQ Col. 1] 

Act-Ss. 173, and 16 
^ of another’s property. 

onlv^an v, Soloym 

Till proposition, 

article ' 

• ® liability if he 

ADd reoa^l request 

md repaid himself his advance is an ent 


mi«:appropriated unless it could be proved 
that the Bank was privy to tje breach of 

trust. [P. 162 C. 1] 

(f) Executors-Trusts-Duty of Bank. 

H a Bank was bound to take notice of the 
number of accounts an executor opened and 
the length of tune such account was continu- 
el, so that in self protection it would be 
n'cessary to s.nd lor him and ask him to 
explain his dealings with the estate in his 
charge as executor, it would result in Banks 
refu'sing to have any dealings with consti¬ 
tuents as executors. The liability of a Bank 
to honour a customer’s cheque appears to 
be absolute unless it can he shewn that the 
Bank is privy to an intent to misapply trust 
funds. On the face of it the Bank is entitled 
to advance money to an executor on securities 
depoMted with them by him as executor, and 
there would be nothing wrong in their acting 
on hi 3 instructions as executor to sell the 
securities and credit the loan account with a 
sum sufficient to square it. If the Dank had 
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bai (10), which has been relied upon by 
refendant- As I have said the ques¬ 
tion whether a marketable title free 
from reasonabledonbt has been made out 
or not must he answered with reference 
to the facts of each case- In that case 
the release relied upon was in terms 
only by one of the two brothers: and 
beyond the recital in that rplease, 
there was nothing to show that the 
other brother was dead or that the 
nearest heir to the deceased brother 
was the surviving brother who execut¬ 
ed that release. That was held to be not 
sutticient to make out a title free from 
reasonable doubt. Here, however, the 
facts are different. In that case the 
test adopted with reference to the 
question whether the title was market¬ 
able or not was whether it was free 
from reasonable doubt. Tt appears 
that in the agreement preliminary to 
the conveyance sometimes the expires- 
sion used is “marketable title free 
from reasonable doubt” or sometimes, 
as in the present case, “marketaiile 
title”. But as I have said both prac¬ 
tically mean one and the same thing; 
and I do not think that in that case 
any other test adopted. It is 

dilficult to apply the decision on the 
facts of that case to the facts of the 
present case. I wouf:. tiierofore, atfirm 
the decree appealed from, and dismiss 
the appeal with costs. 

pmti J ,—plain tills, on April -9, 

1020, purchased the property in this 
suit from Fakir Mahomed and Maho¬ 
med Saleh Joosn!) and the convey¬ 
ance recitedthatthese two had inherit* 
ed the property from their father 
Joosub Pirmahouied as his only heirs. 

On July 30,1020, the defendant ag- 
re^^d to purchase this property from 
the plaintiffs who consented to give a 
marketable title. 

The phrase ‘'marketable title” is 
equivalent to the phrase “a title free 
from reasonable doubt” in S. 25 of the 
specific Relief Act. This simpler de¬ 
finition practically embodies the 
English law. Many English cases 
have been cited to us but it is safer to 


(10) (1916) 41 Bom. 300-44 I A. 36- 
19 Bom. L. R. 151-21 M. L. T- 
236-32 M. L. J. 175-(1917) M. 
W. N. 258-21 0. W. N. 558-25 
0. L. J. 311-39 I. C. 627. 


1923 BOMBAY 

rest upon the plain words of the 
Indian section; for most of the English 
cases turn upon the difficulties of the 
complex i'nglish Property Law; diffi¬ 
culties which do not appear in the 
simpler system of the Transfer of 
Property Act. 

The sole question then is whetherthe 
doubts raised by the defendan as to 
plaint ills’ title are reasonable. The 
doubts are doubts of law and of fact. 

The doubt of law is whether the 
vendors, Fakir Mahomed and his bro¬ 
ther, being Cutchi Memons took a 
vested^ interest at birth in their 
father's property. There was a time 
when it was assumed that the Hindu 
law of joint property applied to Cutchi 
Memons: Ashubai y, Haji Tyeb Haji 
RahiffituUa (3) and Mahomfd Sidick y 

linji Ahm^d. (4) But these decisions are 
now obsolete and the application of 
Hindu Law is mow restricted to 
cases of succession and inheritance as it 
would apply in the case of an intestate 
separated Hindu possessed of self-ac- 
(inired property: Ajarigaldas y, Abdul 
Rnzdk (5) and -idvocate General of Bom- 
b(t]f V. .Jinanbai, (6) This statement of 
tlie law has received legislative recog¬ 
nition in the Cutchi Memons Act 
XLVl of 1920. I do not think the law 
on the point is now doubtful, and 
indeed it would be disastrous if it were, 
for many titles must have been taken 
on the faith of these decisions. 

The donbts of fact are: (1) whether 
Fakir Mahomed and Mahomed Saleh 
Joosub are the only sons of Joosub 
Pirmahomed; (2) whether Joosub Pir- 
inahomed left a will. 

On the first point much reliance is 
placed on the Privy Council case of 
Shrinivendas y. AJeherbai, (10) In that 

case there was an incumbrance to 
Damodardas and a release by Gordhan- 
das. The question then arose whether 
Damodardas was dead, and, if so., whe¬ 
ther GordhandaS' was his sole heir. 
When the purchaser asked for these 
doubts to be cleared, the vendor refused 
to do so and took his stand solely on the 
recitals. The Privy Council held that 
was not sufficient as the recitals would 
not bind Damodardas if he was proved 
to be alive or a third person claimed 
to be his heir. Here then t^e purchaser 
raised the question of another possible 
son of Joosub Pirmahomed, he was. 
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different question. [P. 162 Col. 1] 



given a declaration of Fakir Mahomed 
and offered a declaration of two 
members of the Jamat. The purchaser 
replied that he did not consider the 
first sufficient and he would not accept 
the latter. I think this refusal was 
unreasonable. The vendor offered the 
only possible evidence and the pur¬ 
chaser refused even to consider it. 
This fact differentiates the case from 
Shrinivaadas v. Meherbiii, (10) The vendor 
did not rest solely on recitals but 
offered evidence. The purchaser 
refused even to consider the evidence 
but insisted on letters of administra¬ 
tion to Joosab Pirmahomed’s estate. 
It is not clear how the purchaser 
could have procured such letters of 
administration and the purchaser’s 
conduct shows that he in fact had no 
doubt but was only seeking for an ex¬ 
cuse to avoid performance. 

The second point of fact is whether 

Joosub Pirmahnmed left a will. This 

is possible of course but it is extremely 
improbable, for ten years had elap'^ed 
since his death. I do not think this 
bare possibility can be said to intro¬ 
duce a reasonable doubt in the title. 
I agree that the appeal should be dis¬ 
missed and the decree of the lower 
Court confirmed. 

Appeal diamisaed. 
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(c) Limitation Act, Arts. 48 and 64— 
Suit against Bank for sale of Govt, 
paper, held in trust. 

Where the complaint is that tl e Banic hold¬ 
ing Government reaper held it in trust for the' 
plaintiff of which trust it had constructive 

notice, sold it, and parted with the sale 
proceeds. 

Held, assuming everything against the 
Bank, it would appear that the suit is either 
one for conversion (Art. 48), or for money 
bad and received to the plaintiff’s use 

(Art 62) [P. 162 C. 1] 

(d) Evidence—Witness available not 
called. 

When a fact c n bo proved by a witness 
who can i e called and is not called, a party 
is not entitled to rely on an inference which 
however plausible and probable is, not the 
onlv possible inlerence. [p, 162 C. 2] 

(e) Trusts Act, Ss. 66 and 67—Suit 
for conversion against Bank by bene¬ 
ficiary. 

The question of notice of the Bank becomes 
relevant and certainly of the very greatest 
juipurtance in a suit, not to recover the 
trust property kept with the Bank but for 
damages for conversion or lor money had and 
received to the plaintiff’s use; for the trus¬ 
tees would not te bound co keep the trust 
property, with the Bank and even if the 
Bank had notice of the tru;t, it would not be 
liable if the trust property were afterwards 
misappropriated unless it could be proved 
thar the Bank was privy totje breach of 
trust. [P. 162 0. 11 


i^zulhhoy Eb rah im—Uca pendents. 

0-C. J. A. No. 127 of 1921. D. 

(a) Will-Legatee-Right of. 


A minor legatee takes a vested int-rf 
the legacy ann though under rhe w II it i 
payable until he be came twcnty-oiie i 
entitled in law to demand it whoa he at 
e age of majority. [P, iqq q^i 

^ of another’s property. 

proposition, 

his liah.,ity i, h 

»Bd repaid himself his advance is an eo 


(f) Executors-Trusts -Duty of Bank. 

It a Bank was bound to take notice of the 
number of accounts an executor opened and 
the length of time such account was continu¬ 
ed, so that in self protection it would be 
n cessaiy to s.nd lor him and ask him to 
exyiaui his dealings with the estate in hia 
chaige as executor, it would result in Banks 
refusing to have any dealings with consti¬ 
tuents as executors. The liability of a Bank 
to honour a customer’s cheque appears to 
be absolute unless it tan be shewn that the 
Back is privy to an intent to misapply trust 
funds. On the face of it the Bank la entitled 
to advance money to an executor on securities 
deposited with them by him as executor, and 
there would be nothing wrong in their acting 
on his instructions as executor to sell the 
securities and credit the loan account with a 
su» sufficient to square it, If the Bank had 
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advanced moiiev (.personally to executor and 
repaid themselves by ihe sale proceeds of 
Government Paper I idoe.t with it by the cxe_ 
cutor^ or if the advance had been made to 
the executor, as executor and vvis repaid by 
the sale of (ioverument I’apor whi'.di the Xiank 
knew was heM by him ni trusty then it might 
be said that the Hank was piivy to the 
breach whidi was intended to bo coininitled, 

(g) Limitation Act Art. J34—Pur¬ 
chase docs not include mortgage. 

A purchase would not include a mortgage. 

3 I. A. 148, 11 Horn. L. R. 1234 Foil. 

StranqnKUi^ Inveruritij^ CoUni'in and 

Campbell^ —for the Appellant. 

JJesai and TaraporevaUa^ —for the 

Responden t. 

Macleod C. J.—One Kliakibhai lle- 
niani, a Khoja Mahomed in of f^ombay 
died on or about ihe 4tli October IDOO 
leaving a will dated the 2bth Se]>tem- 
her 1900. He appointed as (‘xecutors 
and trustees thereof OuiTimbltoy 
Ebrahini, f,abai his wife, and Joosab 
Peerbhoy bis son-in-law. Lroliate was 
granted to Labai and .loosab on the 
4th December 1901. By idause 4, the 
testator directed that Rs. 50,000 should 
be expended in such manner as bis 
trustees might consider proper for 
such purposes as might perpetuate 
his name. 

By clause 5 he bequeathed various 
legacies. 

To Fazulbhai, the son of his dau¬ 
ghter ^Fatmabai. he beriueathed Rs. 
50,000 to be invested in Government 
Promissory Notes. Port Trust Bonds 
or other Government Security Deben¬ 
tures. The income was to be ac¬ 
cumulated for Fazalbhai’s benefit, the 
principal and income to be made over 
to him on his attaining the age of 
twenty-one; If Fazalbhai died before 
attaining the age of tv/enty one the 
moneys were to be handed over to 
his issue, but if there was no issue 
then over. 

There were five other legacies of its, 
30,000 each, Rs- 5,000 were to be set 
apart for the expenses of a Dbaram- 
sAla, two houses were given to Labai 
on certain conditions, and the residue 
of the estate was also left to her 

On the 30th January 1902, the exe¬ 
cutor and executrix deposited with 
the Bank of Bombay Government Pro- 
^uissory Notes of tfie face value of 


Rs. 52,000, which were credided to 
their account No. 1 as executor and 
executrix of Kliakibhai Heraani. On 
the same day account No. 2 was open¬ 
ed with a deposit of Government 
Promissory Notes of the face value 
of Rs. 32,000 and thereafter seven 
other accounts were opened with de¬ 
posits of Government Promissory 
Notes of thp face value of Rs. 31,000. 
31.200, 31,200, 31,200 31,200, 15,000 and 
4,000 respectively. With each deposit 
account there was a corresponding 
current account to which the interest 
was credited- We are only concerned 
with the deposit account No. 1 and 
the current account No. 1, but the 
other accounts have been exhibited so 
that the Court might be asked to draw 
the inferenee that Labai and Joosab 
opened all these accounts in order to 
carry out the wishes of the testator 
with regard to the payment of the 
legacies. 

On the 1st of February 1902, Labai 
and Joosab executed a general power 
of attorney in favour of the Bank. 

On the 24th July 190\ probate of 
the will was registered with the Bank. 
In tlie register under the heading 

Executors and Administrators ” 
tiiorc is the following entry. “ Labai 
the widow and Joosab Peerbhai the 
son-in-law of the deceased, two of the 
executors named in the will reserving 
the right of Currimbhoy Ebrahim the 
other executor named in the said will 
to come m and apply for probate.” 

In 1905, Labai died and all the 
various accounts were transferred to 
the name of Joosab as surviving exe¬ 
cutor, while he executed a power of 
attorney in favour of the Bank in the 
same capacity. Until May 1911, the 
interest on the Notes for Rs. 52 000 
was re-invested so that the total of the 
Notes to credit of account No. 1 was 
Rs 67,000. 

• A 

On lith May, Joosab appears to 
liave asked for a loan of Rs. 45,000 
on the security of Notes for Rs.52,000 
out of account No. 1. Accordingly a 
loan account to Joosab as surviving 
executor was opened while Notes for 
Rs. 52,000 were debited to account No 1 

and credited to “advance account to 
Joosab Peorbhoy as surviving exe¬ 
cutor.*' 
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On the 16th August 1912 , Joosab 

wrote to the Bank a letter (Exh- Q) 
which has been put in in a mutilated 
condition, but it is a re.^uest to sell 
the notes for Rs. 52,000 against which 
Rs- 45,000 had been advanced at the 
bazzar rate. . 

Accordingly, on tue 17th August 
1912. the Bank sold the Notes, closed 
the loan account and transferred the 
balance of Rs. 4518—10—7 to No. 1 
current account By. the 30th January 
1913 the remaining notes for Rs. 15, 
000 in account No. 1 had been sold 
and the proceeds credited to the 
current account. That account was 
drawn upon by Joosab until on the 
3rd November 1913 it was exhausted. 
Fazalbhai attained majority (eighteen 
years) on the 25th October 1913. He 
filed this suit on 18th October 1919 
against the Bank praying that the 
Bank might be ordered to make good 
to him the sale proceeds of the Govern- 
nient Paper standing to the credit 
of the said account No 1 together 
with interest. He submitted that the 
bank had notice, actual or construc¬ 
tive, of the trust on which the 
'jovernment Promissory Notes and 
moneys which stood from time to time 
to the credit of the account No. 1 
were held by Joosab. As the loan 
account was commenced in 1911 after 
a laps of nine years from the date 
of the deposit, the Bank must have 
known that the loan was required by 

his own purooses. That 

from the laps of time and other cir- 

inmiiir'f- put on 

disclosed 

to them, the fact that Joosab was 

heXw^fi^ m ® moneys which 

ne drew for himself out of the trust 

&,*■!“ • «“er 

IhnS'p ” »Mplcion that 

apulSK^'’T‘'''‘"P''y ^°tes were being 

md “ p'’ ‘r of 

from the derived beneht 

Th the breach of trust. 

HtatenienS^ its written 

for Rs 52 ^the securities 

for the deposited in trust 

depo8iW\^ agTetm^ l""" ■ 

the Bank rule^ and m 1 7' 
which they had notice, the ^^k 


not recognise trusts. If the Bank 
had had notice that the securities 
were held in trust the Bank would 
not have received the same. The 
Bank denied that it had notice of 
the actual trust and submitted that 
in law it had no constructive 
notice. It denied that it must have 
been put on inquiry for the reasons 
alleged by the plaintiff and it was 
under no obligation to inquire and see 
to the application of the said moneys 
by Joosab. It had no knowledge or 
reasonable suspicion that the Promis¬ 
sory Notes were being applied as 
alleged, and it derived no benefit from 
the alleged breach of trust. Lastly, it 
was submitted that the claim was 
barred by limitation. 

On these pleadings the parties went 
to trial. Out of the many issues rais¬ 
ed the most important were :— 


(1) Whether the Government Pro¬ 
missory Notes of Rs. 50,000 (sic) repre¬ 
sented the investment of the plaintiff’s 

legacy and were deposited in trust for 
the plaintiff ? 

(2) Whether the Bank had actual 
or constructive notice of the alleged 
trust ? 


(5) Whether the loan for Rs. 45,000 
was required and taken by Joosab for 
his own purposes and not for the pur¬ 
poses of the legacy or the estate ? 

(8) Whether there were sufficient 
circumstances to put the Bank on in- 

(iuiry ? 

(9) If so, whether such inquiry 

would have disclosed that Joosab was 

as alleged repaying to the Bank 

inoney which he drew for himself out 

ot the trust funds and in breach of 
trust ? 




±jauti. were 

ot such negligence as to impute to 
them constructive notice of the alleg- 
ed breach of trust and misapplication? 
tUj Whether any personal benefit 

to the detendarit Bank was designed 
or stii)ulated for when such moneys 
were taken by .Joosab ? 

(14) Whether the claim was barred 
by liiniiation ? 


The evidence called by the plaintiff to 

prove his claim was extremely meagre. 
His lather proved his age- 
The plaintiff himself said : 

I am now aware that my grand- 
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father left a legacy. I know Joosab 
Peerbhoy* He was my mother’s sis¬ 
ter’s husband. I demanded my legacy 
from Joosab. He has not given it to 
me. He led me to understand that he 
was not in a position to pay. He is 
more or less an insolvent ” 

In cross-examination he said ; 

“I demanded the legacy in 1917 or 
1918, probably at the end of 1917 or in 
the beginning of 1918. I had no suspi¬ 
cion then that he was not in a position 
to pay. About the end of 1918 or be¬ 
ginning of 1919 I came to know he 
was not in a position to pay.” 

The rest of the plaintiff’s evidence 
consisted of the various accounts 
opened with the Bank, certain^^^corres- 
pondence, the petition for probate, the 
probate itself, powers of attorney 
given to the Bank by Labai and Joo¬ 
sab, and by Joosab, and the itegister 
of Probate in the Bank’s Books. 

The Bank called an Accountant to 
prove the rules of the Bank for cur¬ 
rent accounts. The most important 
witness in the case would have been 
Joosab but he was not called. There 
was no evidence that he was not 
in a position to pay the legacy 
except the plaintiff’s statement that 
he had been given to understand by 
Joosab that it could not be paid. 
There was no evidence to explain the 
opening of the various accounts in 
the Banki or to show what became of 
the moneys which werej* withdrawn, 
although it may he , presumed that 
Joosab kept accounts as executor. 
The members of the family must have 
been perfectly well ^ aware of the 
contents of Khakibhai’s will. The 
plaintiff took a vested interest in the 
legacy and though under the will it 
was not payable until he became 
twenty-one he was entifjled in law to 
(demand it when he attained the age 
hf majority. If Joosab has misappro¬ 
priated the legacy it is not unfair to 
assume that the family knew what he 
was doing. But without putting the 
necessary facts before the Court, the 
plaintiif asked the Court to draw 
every inference against the Bank 
from the accounts opened by Joosab 
with the Bank, and so make the Bank 
liable for the defalcations of his 
uncle. The learned trial Judge came 
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to the conclusion that Labai and 
Joosab had divested themselves of 
their office as executor and executrix 
and continued to be trustees from 
1902. Then no notice was required to 
be given to the Bank that they had 
deposited those moneys as trustees 
The Bank dealt with Joosab and in 
dealing with him the Bank took those 
moneys subject to all the infirmities 
Joosab had in them. When the Bank 
made the loan of Rs. 45,000 and took 
as security the pledge of Government 
Paper for Rs. 52,000 the Bank was 
taking such ownership as Joosab 
could give. As he had no power to 
deal with the Government Paper, the 
plaintiff was entitled to recover it. 
But with regard to the Government 
Paper for Rs. 15,000 the learned 
Judge thought that as it was not 
pledged, the Bank was not aware that 
Joosab was committing a breach of 
trust and so was not responsible for 
it. The inconsistency in the argu¬ 
ment is obvious, for if the Bank had 
notice that the 52,000 Government 
Paper was held in trust, they also 
had notice that the accretions thereto 
were held in trust, hut the whole basis 
of the judgment rests on the loan of 
Rs. 45,000 to Joosab. If ho had asked 
the Bank to sell the Government 
Paper and pay in the proceeds into 
current account No- 1 and even if he 
had then withdrawn the proceeds it 
would apj)ear that the Bank would 
not have been held liable. 

The very important question of 
limitation has hardly been considered. 
No doubt if Art. 120 of the Second 
Schedule of the Indian F^imitation Act 
was applicable, the suit was filed in 
time but no reason is given for the 
decision that Art. 120 was applicable. 

Without any finding on the issues 
a decree was passed for the 
plaintiff for 3j/^ per cent. Government 
Paper for Rs. 52,000 face value with 
interest at 3]/^ per cent, from the date 
of deposit with six monthly rests. 
The learned Judge evidently thought 
that the case of Attenborough r. 
Sohmon (1) was absolutely on all fours 
with the present case and failed to 
realise that the two cases were entirly 
different. The result is that we have 
no findings on some of the most ^port * 

(1) r913 A. C. 70. 
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tant issues. 

In Menborough v,Solomon{l) a testator 
by his will after appointing 
two persons executors and trustees 
and giving pecuniary legacies gave 
his residuary estate to his trustees 
upon trust for sale and distribution as 
therein mentioned. Fourteen years 
after the testators’s death one o*f the 
epcutors without the knowledge of 
his co-executor pledged certain plate 
forming part of the residuary estate 
with a firm of pawn-brokers who had 
no notice that he was not the absolute 
owner thereof, and misajiiiliod 
the money so raised. All the dehls 
and legacies had been paid and tlio 
residuary account had been passed 
within one year of the testator’s death 
but the residuary estate had not been 
completely distributed. On the death 
of the pledgor the transaction was 
discovered and an action was brought 
jy the co-executor and a new trustee 
against the pawn-broker to recover 
e pledge. It was held that from 
the residuary account, Mr. •!. 

oolomon, the surviving executor 
regarded the debts as having been all 

« which 

Thrtn.V-^ f trustees. 

t at the executors considered that they 

as that was due from then^ 

the rPs H^ were content when 

the account was passed that 

erten'^^Th tbe will should take 

the chile I '■^.^''tuary estate including 
vested in question thus became 
tiUe n .1 trustee.s. Their 

■'^piylook b 

k? £ frf‘ 

Pawn-broice ® Then the 

^ince the to the plate, 

over had ^‘^^tor when he hailed it 
ciitor, and to pass as exe- 

right, which contractual 

trustees who Prevail over the 

“tud m a nosii true owners 

tioa w'lfch nnr ‘ u "'^i^tuin the ac- 
have been old form would 

detinue to recover^i”^ 

possession of the 


m 

chattel free from the restrictions oh 
tlie right to reclaim possession 
which were sought to be imposed by 
the contract petween the pledging exe¬ 
cutor and the pawn-brokers. 

If Joosab holding Grovernment 
Paper as one of several trustees had 
pledged it with the Bank in his own 
namo to secure an advance to him 
personally and the Bank still retained 
the Paper, then the property in the 
Paper remaining with the trustees, 
they might be able to recover it from the 
Bank tree of the advance, but if the 
T^ank had sold the Paper to repay 
the advance, then the (piestion of 
notico of the trust would become of 
the utmost importance. 

By y. 63 of the Indian Trusts Act 

where trust-property comes into the 
hands of a third person inconsistently 
with the trust, the beneficiary may 
require him to admit formally, or may 
institute a suit for a declaration, that 
the property is comprised in the trust. 
Where the trustee has disposed of 
trust property and the money or other 
property which he has received there¬ 
for can be traced in his hands, or the 
hands of liis legal representative or 
legatee, the beneficiary has, in respect 
thereof , rights as nearly as may be 
the same as his rights in respact of 
the original trust property.” 

By s. (U “nothing in S 63 entitles 
the beneficiary to any right in respect 
ot property in the hands of (a) a trans¬ 
feree in good faith for consideration 
without having notice of the trust 
either when the purchase-money wa.s 
paid, or when the conveyance was 
executed, or (b) a transferee for con¬ 
sideration from such a transferee.” 

Inese sections would only apply if 

the Government Paper was transfer¬ 
red to the Bank,biit there is no eviden¬ 
ce with regard to this, and from the 
tact that Joo.sab asked the Bank to 
sell. It may be inferred that the Paper 
remained in his name. If there was 
merely a pledge of the Government 

title to It as executor, and the 
Bank in good faith delivered it back 

under"^ %,^“«tding to his directions. 

Act th. R ? Contract 

blyo toe owner., f„ re.spee. of ,„„h 
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The case of Attenborough y. Solomon 
(U is only an authority for this pro¬ 
position, that if a pawn-broker takes 
in pledge from A an article which be¬ 
longs in fact to B, he must return it on 
demand to Bfree of the amount advan¬ 
ced. What is his liability if he has 
already sold the article at the request 
of A and repaid himself his advance is 
an entirely different question. This 
brings me to the question what is the 
plaintiff s cause of action and on the 
answer depends the period of limitation 
^for the plaintiff’s suit. Assuming 
everything against the Rank, it would 
appear that the suit is either one for 
conversi on (Art. 48), or for money 
had and received to the plaintiff”s 
use (Art. 62). 

The complaint is that the Bank 
holding Government Paper for Rs. 
52,000 held in trust for the plaintiff of 
which trust it had constructive notice, 
sold it, and parted with the sale pro¬ 
ceeds. In either case the period of 
limitation would be three years, and 
the plaintiff’s suit is barred, for he 
made no attempt to prove that time 
did not begin to run against him until 
within three years of the suit. But 
apart from the ([uestion of limitation 
there are many other difficulties in 
the way of the plaintiff. 

The Court was asked to infer that 
Labai and Joosab had assented to all 
the legacies mentioned in the will 
when they opened the various accounts 
with deposits of Government Paper 
approximating to the amounts of the 
legacies' Against this the Advocate 
General argued that under clause 4 of 
the will the executors were to spend 
Rs. 50,000 in such manner as they 
might think in perpetuating the name 
of the testator, and there was nothing 
to show that the 52,000 Government 
Paper deposited in account No. 1 ^as‘ 
not intended to meet that request of 
the testator. It may be very fairly 
argued on the other side that the pro¬ 
babilities are vastly in favour of their 
cotention that account No. 1 was 
opened for the appropriation of the 
plaintiff’s legacy, but the person who 
could have set all doubts at rest was 
Joosab, and when a faot can be proved 
by a witness who can be called and 
is not called, is the plaintiff entitled 
to rely on an inference which however 
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plausible and probable is not the only 
possible inference? If Joosab were 
dead it would be a different matter, 
and it came as a surprise to me when 
I ascertained towards the end of the 
argument that he was still alive, as 
it never occurred to me, if he was 
alive, that his evidence would not be 
on the record. ^Strictly speaking if 
the Government Paper was held in 
trust, the trustee or trustees would 
still be the true owners and the proper 
persons to sue for its recovery. 

However that may be, it is neces¬ 
sary to deal with the ca^se on the 
footing that Labai and Joosab depo¬ 
sited the Rs. 52,000 Government Paper 
to meet the plaintiff’s legacy and so 
became trustees thereof. The learned 
Judge seemed to think that if they 
were trustees the question of notice, 
to the Bank became irrelevant.! 
But it is certainly of the very! 
greatest importance in a suit, not! 
to recover the trust property, but! 
for damages for conversion or! 
for money had and received to the! 
plaintiff’s use. Por the trustees would! 
not be bound to keep the trust pro-l 
perty with the Bank and even if the! 
Bank had notice of the trust, it would! 
not be liable if the trust property were! 
afterwards misappropriated unless itj 
could be proved that the Bank was! 
privy to the breach of trust. 

Now it cannot be said that assuming 
there was a trust the Bank had actual 
notice of it. It accepted the various 
accounts in the names of Libai and 
Joosab a-; executor and executrix, and 

as such Labai and Joosab had absolute 

* 

power to deal with the accounts and 
the Bank would not be liable if they 
dealt with them against their duties 
as executor and executrix. But it is 
spid the Bank was put on iniuiry. 
The opening of nine accounts by the 
executor and executrix was most 
unusual- the Bank should have called 
for a copy of the will, and then it 
would have ascertained that various 
legacies had been bequeathed therein, 
that these various accounts must have 
bee opened in respect of those legacies 
and consequently ' Labai and Joosab 
were no longer executor and executrix 
and had become trustees, so that the 
Bank would become liable for any 
wrong dealing by them with tho e 
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accounts. That even if the Rank was 
not put on inquiry at once, the facts 
that the accounts were continued, that 
each deposit investment account had 
a corresponding current account to 
which the interest was credited, and 
that this continued for nine years in 
any event put the Bank on inquiry to 
ascertain the reason for their client’s 
conduct. No authority for such an 
exten-sion of the doctrine of construc- 
Jtive notice has been cited, and it 
^eems to me that if a Bank was bound 
to take notice of the number of ac- 
[counts an executor opened and the 
length of time such account was con¬ 
tinued, so that in self protection it 
jWOuld be necessary to send for him 
and ask him to explain his dealings 
with the estate in his charge as exe- 
Jcutor, it would result in Bank’s ro- 
jfusing to have any dealings with con- 
Istituents as executors. But with re¬ 
gard to the advance of Rs. 4.5,000 it 
■has been argued that at any rate, 
considering that Rs.53,000 Govoriunent 
Paper had been in deposit with it for 
nine years with the interest being ac¬ 
cumulated and re-invested, the Bank 
should have asked .Toosab why he 
wanted the advance; he would then 
have said the account was in his name 
as executor and he was entitled to 
deal with it as he pleased- F.ven if 
the Bank had not been satisfied and 
had called fora copy of the will, it 
could not have forced Joosab to say 

t tat aecount No. f was appropriated 

to the plaintiff s legacy. At the same 
tune I know of no authorilv which 

«>^ch inquisitmial pro¬ 
ceedings by a Bank. 

The liability of a Bank to honour a 
customer s cheque appears to be abso- 
jlute unless It can be shown that the 

.truBtK::'' -i-pply 

acted^ banker had 

businfi<;M carried on 

the son-in-law under 

with tLm werTkem 
T. ,)• T T in the naiiio 

which hft hV leaving a will hy 

to the use ^11 bis property 

her death tn and aft/r 

children as aha amongst their 

U) [1863] L. R. 3H. L. 1, li. “ 

1933 B-2i 
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Ucios which were pnl; in ilio liaiuis of 
the banker together with probate of 
the will- They recovered the amount 
of the Policies, made up their accounts 
and after deducting their unsettled 
claim declared a certain sum to remain 
due from themselves to the executrix. 
She continued her husband’s business 
w'ith his late partner and a new ac¬ 
count was opened with the bankers in 
the name of the new firm and she as 
executrix drew a cheque for the 
amount stated to he due to her and 
paid it ill t(j her I)ank*^r to be credited tu 
the firm, and if was so credited and paid 
out hy moans of cheques drawn by the 
new firm, it was held that Vlicse cir- 
oil instances w'ore not in themselvos 
sufficient to show that a breach of 
trust had been committed and that 
tlie banker knew of the intention to 
commit the breacli so as to render tliem 
liable on a suit by the children of the 
testator to replac the money. Lord 
Cairns said at p. 11 : 

f say that the result of those autho¬ 
rities is clearly this : in order to hold 
a iianker justified in refusing 'to pay 
a demand of his customer, the custo¬ 
mer being an executor, and drawing a 
che(|ne as an executor, there must, in 
tlie first platm, be some misapplication, 
some breach of trust, intended by the 
executor, and there must be in the 
second place, as was said by Sir John 
Leach, in the well known case of 

V. (.j). proof that the 

bankers are privy to the intent to 

make this misapplication of the trust 

funds. And to that T think I may 

safely add, tliat if it be shown that 

any personal benefit to the bankers 

themselves is designed or stipulated for 

that circumstance, above all others, 

will most readily establi.sh the fact 

^that the bankers are in privity with 

the breach of trust which is about to 
be committed. 

riie learned Judge seems to have 
thought that the Bank derived personal 
bonehfc hy repaying the loan account 
out ot the sale proceeds of the Govern¬ 
ment J aper. On the face of it the Bank 
was entitled to advance money to Joo- 

securities deposited 
with them by him as executor, and 
there would be nothing wrong in their 
acting on_his instrucMons as executor 
(4) (1812] 4 Madd. .332, 3.57, 
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to sell the securities and credit the 
loan account with a sum sufficient- 
to square it. It the Bank had 
advanced money personally to Joosab 
and repaid themselves by the sale pro¬ 
ceeds of Government Paper lodged 
with it by Joosab as executor, or it 
the advance had been made to Joosab 
as executor and was repaid by the sale 
of Government Paper which the Bank 
knew was held by him in trust, then 
it might be said that the Bank derived 
personal benefit from the same, and 
that would certainly go a considerable 
way to establish the fact that the 
Bank was privy witn the breach wlucli 
was intended to ho committed. But 
in my opinion* the plaintiff has not 
proved any of the facts which he 
was bound to prove before he could 
succeed against the Bank; Joosab, the 
person alleged to be guilty of the 
^actual breach of trust, ought to have 
-'tween a defendant in the suit, or at 
least, if he was not made a party, he 
should have been called as a witness. 
We are asked to infer, though we do 
not know for certain, that the Bank 
held the plaintiff’s legacy. No 
alitempt has been made to prove that 
JiAosab held as trustee the plaintiff’s 
legacy or that if so, the trust property 
could not be followed. It has not even 
been proved that Joosab cannot pay 
the legacy, or that even if he cannot 
pay now, he could not have paid it in 
1913. It is not sufficient for the plain¬ 
tiff to say ‘'Joosab led me to under¬ 
stand that he could not pay; he is 
more or less insolvent,” in order to 
found a claim against the Bank six 
years after the legacy was payable. 

On the issues I have set out above 
I would hold as follows:— 

1 There are facta from which the 
Court might infer that the Notes for 
Rs. 52,000 represented the investment 
of the plaintiff’s legacy, but the wit¬ 
ness who could have proved this posi- 
tivflyhas not been called, and such 
being the case the Court is not bound 
to draw the inference suggested by the 
plaintiff. 

2. The Bank has neither actual nor 
constructive notice of any trust, if 
there was a trust. 

5. No answer in the absence of Joo- 
sab’s evidence. 

8. In the negative* 


■ Pazaibmoy. 

9. Unnecessary. 

10. In the negative. 

13. In the negative. 

14. In the affirmative. 

I think the appeal should be allowed 
and the plaintiff s suit dismissed with 
costs thoughout. 

Shah J.—I entirely agree. I desire 
to add a few words with reference to 
two points. 

First, as regards limitation, it is 
clear that the point was not properly 
argued by the parties before the trial 
Court. Before us the appellants have 
relied upon Articles 48 and 62 and the 
plaintiff has relied upon Art. 133 as 
being applicable to the facts of the 
case. Article 120, which has been held 
by the trial Court to apply» has not 
been seriously relied upon by the 
plaintiff’s counsel. Article 133 clearly 
has no application, as the suit is 
against the Bank holding the Govern¬ 
ment Paper as security for the loan to 
Joosab as the surviving executor. It 
is not suggested that the Bank bought 
the Government Paper and in the 
course of the argument it was admit¬ 
ted that the Bank did not buy the 
Government Paper in question. On 
the strength of certain decisions bear¬ 
ing on Art. 134 it has been argued by 
Mr- Desai tliat a purchase would in¬ 
clude a mortgage and that the article 
would apply to the Bank as pledgees 
from a trustee. The contention is op¬ 
posed to the decision in Ahhiram Qoa- 
wnmi y. Shyana Char m andi (1) and 

there was no change in the wording 
of Art. 133 as there was in Art- 134 
when the Indian Limitation Act of 
1908 was passed, to indicate any/ 
change in the scope of Art. 133. It 
seems to me that in view of the relief 
claimed by the plaintiff Art. 48 would 
apply. But if it is to be treated as a 
suit for money received by the defend¬ 
ants as sale proceeds and properly 
payable to the plaintiff Art- 62 would 
apply. In either case the claim iSj 
clearly time barred. It was arguedj 
with reference to Art. 48 that there 
was nothing to show that the plaint¬ 
iff had the necessary knowledge more 
than three years prior to the date of 
the suit. The defendants pleaded 
limitation and it was for the pl^ aiiitif f 

(1) (1909) L. R. 36 I. A. 148-11 Bom* 

L R. 1234, 
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to prove the facts which would bring 
the claim within time. The plaintiff 
has not stated anywhere that he had 
not the necessary knowledge as to the 
possession of the property. Having 
regard to the circumstances of the case 
it is quite a fair inference, in the ab¬ 
sence of any statement to the con¬ 
trary, that the plaintiff knew en his 
attaining majority that the Govern¬ 
ment Paper had been with the Bank 
and had been sold by the Bank at the 
instance of Joosab. It is significant 
that the learned counsel for the plain¬ 
tiff has not asked for any opportunity 
now to show that on the footing of 
Art. 48 being applicable, the plaintiff 
acquired the necessary knowledge 
within three years of the suit, on the 
ground that for want of a specific plea 
as to Art. 48 he omitted to adduce the 
necessary evidence on that point. 

The second point relates to the 
merits of the case. Mr. Desai relied 

following observations of 
Bord Westbury in Gray y, Johnstone{%)-.. 

But then it has been very well set¬ 
tled that if an executor or a trustee 
who IS indebted to a banker, or to 
another person, having the legal 
custody of the assets of a trust estate, 
applies a portion of them in the pay¬ 
ment of his own debt to the individual 
having that custody, the individual 
receiving that debt has at once not 
only abundant proof of the breach of 
trust, but participates in it for his 
own personal benefit.” 

It has been urged that those observa- 

Tn ^ case. 

nothing on 

oosah an . showShat 

estate in ^cust 

at tL payment of his own debt 

5Lt S™■ of 

executor^ j capacity as an 

whicKe‘‘“‘* *^®/®t=onnt No. 1, from 
also in his -was taken, was 

the absence^™? capacity. In 

or rather ^ Khakibhai kept, 

by the exLiiin"’®^^ to have been kept, 
any evidence^oMh"*^ absence of 

tor, itSd^f 

applied a part of ^®®nined that he 


the misapplication of the tunds. Kven 
assuming in favour of the plaintiff 
that the Bank knew or ought to have 
known that the surviving executor 
was a trustee and that account No. 1 
related to a trust estate, there is no¬ 
thing in the nature of his dealings 
with the Bank to show that he was 
using the trust assets for any impro¬ 
per purpose at the time. It is difficult 
to understand on what principle the 
Bank could be expected to know the 
dealings of Joosab with the estate of 
the deceased and to realise that the 
loan account in his name as an 
executor was his own personal debt, 
liven now we have no means of as¬ 
certaining it: and it is hardly possible 
to accept the contention that the Bank 
must bo deemed to have constructive 
notice of what is not clear even on 
the present record. I do not think 
that the observations in Gray y. 
Johnstone (2) can help the plaintiff in 
this case. The plain position, so far 
as the Bank is concerned, seems to be 
that Joosab dealt with them as an 
executor throughout and that they had 
no means of knowing and in view of 
the nature of the dealings with them 
were under no obligation to inquire, as 
to wltether Joosab was acting properly 
as an executor or a trustee at the 
time he withdrew the trust funds from 
the I^ank in his capacity as an 
executor. The subseciuent dealings by 
Joosab with the trust fund after he 
withdrew ii from the Bank, however 
improper, cannot affect the Bank in 
any way. Appeal alloived. 


1923 BOMBAY 163 
a Chump. J.J, 

Gopal Bhxmji ^i;<e-Original Plain 
tiff—Appellant. 


Atonaji Oanuji 

Plaintiff and 


V. 


A. No. 856 


Padwal and others-^ 

Defendants Respon- 
^ dents* 

bpr 1^90 ■■ D. 9thOcto- 

A ^sainst the decision in 

Appeal No. 328 of 1919 

death as to the fact of 

j.« 'SvrX'wiI? 



164 


Gopal Shimji V. itANciji. 


tbe death tnni °* proving that 

to /staSn h -ho'has' 

a„t ^ r <=®''*'aui observations iu Jaya. 

at p. 247 which may appear to show 

confined ^mp **^1“^ presumption was not 
conbned merely lo tbe fact of death, but ex- 

expIrJ of the 7“‘" 

expiry Of the 7 years. Jt seems hows-or thnt 
wUh°rpr""‘'°“^ must be S 

B-llih , the facts of that case (Kn- 

glisb Law on the point discussed.) [P. ;„.j Q Jl 

W. iS. Uao-~-hn tho Appellant. 

A I . Jo.sAj— for the Respondent. 

^ relating to this 

second Appeal are these; One Rakh- 

nia t^s the owner of the property in 

suit. He IS said to have disappeared 

about the year 1898 or 1899 and has not 

been heard of since then, [n 1908 the 

step-grandmother of Rakhma sold the 

property to one Ramji, who in his 

<0 the present 
plaintiff Tmo 1. The plaintiffs hied 

this suit against the defendants al- 
leging that they were dispossessed by 
them sometime after they had ob¬ 
tained posse.ssion of the land, and 
that though they had succeeded in 
obtaining posse.'^sion under the de¬ 
cree in a suit under section 9 of the 
Specific Relict LAct, a.s that decree 
was ultimately reversed, the dofend- 

hack the possession in 
April 191 f- Ihe defendant I appeared. 
The other defendants did not appear. 
The contention raised by him was 
that the properb|f belonged really to 
his nephew, Rakhma; that he” was 
last heard of in 1906; that the pro¬ 
perty had come into his possession 
from Rakhma; that Ahilau, the step- 
grandmother of Rakhma who had 
sold the property to Ramji had no 
right to do so, and that the claim 
was bar^ed by limitation. Various 
issues were raised, and fho trial 
Court found that tho plaintiff had 
purchased tho land from Ramji, that 
Ramji had purchased from Ahilaii, 
and that Ahilau was competent to 
convey the property to Ramji in 
1908. In the result a decree was pas¬ 
sed against defendant No. 1 for pos¬ 
session of the property. 

The defendant No. 1-.appealed, and 
the appellate Court held that it was 
not shown by_ the plaintiff that 
Kakhma was dead before the year 
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"0 presumption under sec¬ 
tion 108 of the Evidence Act could 
be made in favour of the plaintiff 
that Rakhma died at the end of the 

PI ^ I'^st heard 

01 , but that he must prove the date 

death in order to eatablish 
affirmatively that at the date of the 
conveyance by Ahilau in favour of 
Ramji in 1908 Rakhma was dead. 
In declining to draw the presump¬ 
tion m favour of the death of Rakh¬ 
ma having taken place at the end of 
the seven years after Rakhma was 
last heard of, the lower appellate 
Court relied upon certain decisions; 
and as there was no other proof of 
Rakhma having died before 1908 the 
lower appellate Court reversed the 
decree and dismissed the plaintiff’s 
suit. 

The plaintiff No. 1 has now ap¬ 
pealed to this Court; it is urged on 
his behalf that the lower appellate 
Court has not properly applied the 
provisions of section 108 of the Evi¬ 
dence Act, and has erred in not 
drawing the presumption that Rakh¬ 
ma died 7 years after he was last 
heard of i. e; sometime before 1908, 
and that it ought to have thrown up¬ 
on the defendants the burden of 
proving that he was alive at that 
date. In support of this contention 
Diwan Bahadur Rao has relied upon 
the rule of English law as stated in 
Halsbury’s Laws of England Vol. 
XIII p. 500, Taylor on Evidence page 
102, 10th Ed. and also upon certain 
English decisions, of which In tp. 
Phene's Trust: (1) may be mentioned 
as a type. He also relies upon the 
decision iu Jaydwant Jivamao v. 
Rnmchandra Narayan. (2). 

It is urged on the other hand, that 
the lower appellate Court was wrong 
in assuming that Rakhma was last 
licard of in L81)8 or thereabout, and 
that tlioro was evidence to show that 
lie was last heard of somewhere in 
1905. It is further urged that the 
decision in Jayawant y. Ramchandra 
(2) does not conflict with the other 
Indian decisions which are all in 
favour of the view that section 108 of 
t he evidenc e Act enables a Court to 

(1) [1870] r: 5 Ch. p. 139. 

(2) [1916] 40. Bom. 239 18 Bom. 

It, U-33 I. C. 484. 
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l)resume that a particular man who 
has not been heard of for more than 
7 years is dead unless the contrary is 
proved, that it justifies no presump¬ 
tion at all as to the date of his 
death* Reliance is placed on behalf 
of the respondents on the decisions in 
y[arki v. Lol (3) Muhammad 

Sharif V. Bande AH (4) Nurayan v. 
*SAnnia‘aA(5) Je'hanfcar v. Bui T)iwal{- (6) 

It may be mentioned at once that 
the trial Court found as a fact on a 
consideration of the evidence in the 
case that Rakhma disappeared in or 
about 1898, and has not been heard of 
since then by any of the persons who 
would hear of him if he were alive. 
The appellate Court has accepted 
that fact. It says that according to 
the plaintiffs he disappeared about 20 
years ago and was unheard of during 
the interval 1)7 his relatives. It is not 
open to the respondents now to con¬ 
tend that he was last heard of some¬ 
where in 1905 as it is entirely a mat¬ 
ter of evidence. The contentions of 
the parties must be considered on the 
footing that Rakhma was last lieaid 
of in 1898 or thereabout. I may also 
mention that Ahilau died about the 
year 1915, though the exact date of 
her death has not been stated, and is 
not material. 


As regards the presumption undt 
^section 108 of the Evidence Act, 
seems to me that it relates to 
presumption as to the fact of deatl 
and has no reference whatever to th 
date of the death. When the preser 

1917, it was open t 
|the Court on proof of the fact the 
.Rakhma had not been heard of fc 
more than 7 years, to presume, unlee 
I no contrary was shown by the ollu 
pide, that Rakhma was dead, 
pection 108 does not justify 

presumption as to the date of th 

That fact must 

interested in eslablis: 

particirar date*^* The " 

Vi/V of provii 

u 103;-li C. 17 . 

(5) (1906) 8 Bom L ‘ 226 

W (TOO) a, iMf 

A* V. 0 / 60 , 


that the death took place on or before 
a particular date would lie upon that 
party who has to establish it in order 
to succeed. That is the view which 
is taken in all the Indian decisions 
upon which reliance is placed on 
behalf of the respondents. The deci¬ 
sion in Jayawant v. Ramchandra (2) 

does not help the appellant. It is 
there pointed out that the plaintiff 
reversioner, who had filed a suit long 
after the expiry of the 7 years, after 
the person concerned was last heard 
of, was required to establish affirma¬ 
tively that the estate had fallen into pos¬ 
session within 12 years prior to the date 
of the suit. If any presumption had 
been made in that case that Rangubai 
was dead 7 years after the expiry of 
her having been last heard of, she 
would have been presumed to hare 
been dead more than 12 years before 
the suit unless the plaintiff could 
establish that she was alive upto 
sometime within twelve years prior 
to the suit: and in any case the burden 
of proving that he had filed his suit 
within^ 12 years from the date of the 
widow’s death would be upon him* 
The decision in that case, therefore, 
does not in any way conflict with the 
view taken in Muhammad Shanf v. 
Bande Ali (4) .Yarayan v. Shriniwas (5) 
and deshanicar v. Bai Diwali (6). It is 
tnie that there are certain observa¬ 
tions in Jayawant y. Ramchandra (2) 
at p. 247 which may appear to show 
at first sight that the presumption was 
not confined merely to the fact of 
death, but extended to the date of the 
death after the expiry of the 7 years. 
It seems to me, however, that the 
observations in that case which have 
been relied upon by Diwan Bahadur 
Rao must be read with reference to the 
facts of that case; and it is pointed 
out that in holding that the plaintiff 
had to prove affirmatively that he had 
brought his suit within 12 years from 
the actual deatli of the widow, the 
decision did not run counter to* any 
Indian decision'upon section 108 of the 
Evidence Act. It was not intended to 
lay down any rule in conflict with the 
decisions which were referred to in 
the course of the arguments in that 
case; and I may add as a party to that 
decision that in ray opinion it does 
not lay down any rule which CQU- 
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flicts with the other decisions of the 
Indian Courts. 

As regards the English rule which 
has been referred to in the course of 
the arguments as justifying a pre¬ 
sumption at the end of seven years 
after the person is last heard of, as 
to the fact of his death, no 'decision 
has been cited by Mr. Rao, in which 
the material date, at which it was 
necessary to know whether a particu¬ 
lar person was dead or not, fell after 
the expiry of the period of 7 years. 
In most of the decisions cited by the 
learned pleader, and in some others 
which I have seen, the material date 
happened to bo covered by the period 
of seven years and the Courts held 
that there was no presumption that the 
death took place either at the begin¬ 
ning or at the end of that period, but that 
it must be proved affirmatively like 
any other fact as to when a person 
died during that period. It is quite 
true that the rule as stated in the 
texts referred to apparently lends 
support to the contention of the appel¬ 
lant to a certain extent that after the 
expiry of 7 years the presumption 
should be made in favour of the dcatli. 
If that presumption is made in this 
particular case, Rakhma must be 
presumed to have been dead before 
1908, unless the contrary is establish¬ 
ed by the defendants. In the absene, 
however, of any express decision, I 
am not clear that even according to 
the English rule as to the burden of 
proof on this point, apart from any 
statutory provision, as for example as 
regards the offence of bigamy, on the 
facts of the present case the Court 
would assume that Rakhma was dead 
before 1908. If the observations in 
re phene's Trusts and in Nepean v. Do&d, 

Knight (7) are read without relation 
to the facts of the case, they may ap¬ 
parently support the contention ; but 
in both these cases, as in several other 
cases, the material date was cox ered 
by the period of seven years, and, 
therefore, they do not necessarily 
help the appellant in establishing that 
the presumption should be made as to 
the date of Rakhma*s death as suggest¬ 
ed on his behalf. 

As regards the Indian decisions I 
have alre^ady ^ stated that they are 

(7) [1837] 11 M. & W. p. 894. ” ' 
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uniformly against the appellant’s con¬ 
tention, and even the decision in 
Jayawant v. Ramchandra (%) does not 
help him. The decision in ^^ioola Casnm 
V. AJooia jlbdul Rahim (8) does not 
appear to me to be decisive of the 
present question having regard to the 
tiacts of the case though so far as it 
goes, it is consistent with the view 
taken by the Indian Courts. 

Assuming that the English rule on 
this point would support the appel¬ 
lant s contention having regard to the 
wording of section 108, as also to the 
current of Indian decisions, I am 
statisfied that in the present case the 
only presumption that the plaintiff 
could invite the Court to make in his 
favour is- that Rakhma was dead* It 
is for him to establish his title, and 
for that purpose it is essential for him 
to establish that before 1908 Rakhma 
was dead, and that the grandmother 
Ahilau was entitled to sell the pro¬ 
perty as the heir of Rakhma at that 
date. There is no evidence on that 
point, and I do not think that the ap¬ 
pellant could ask the Court to pre¬ 
sume under section 108 that because 
the period of seven years had expired 
before 1908, Rakhma could be presum¬ 
ed to have been dead by that time. 

I he fact must be proved by evidence; 
and as the plaintiff has not adduced 
any evidence on the point, it seems 
tome that he must he held to have 
failed to establish his title derived 
through Ahilau- The lower appellate 
Court was right in declining to pre¬ 
sume that Rakhma was dead before 
1908. I would, therefore, dismiss the 
appeal and contirm the decree of the 
lower appellate Court with costs. 

Cramp J ,—The facts of this case as 
found by the Courts below arc shortly 
as follows.— 

The property in suit belonged to one 
Rakhma. This Rakhma disappeared 
twenty years before the filing of the 
suit ( December 5th 1917 ). In 1908 
Ahilau, the next heir to Rakhma, sold 
the property to Ramji-Ramji in turn 
sold it to plaintiff-Ahilau was in 
possession in 1908-Defendants are 
now in possession, admittedly without 
title. Ahilau died four years before 
the suit. 

The question is whether Ahilau 

■(8)“ [1904)' 32’1.'A.'177. 
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could give a good title, and that de¬ 
pends on wliotlier Rakhma pre¬ 
deceased Ahilau. I put the question 
in that fom having regard to the 
possible applicability of the principle 
contained in section 43 of the Trans¬ 
fer of Property Act The Courts have 
plainly negatived the contention that 
the entry in the Records of Rights in 
1905 establishes that Rakhma was 
then alive- It has been pointed out 
that section 135 J. of the Land Re¬ 
venue Code has no application and in 
any case there are no grounds for 
(luestioning this finding of fact. 

ihe case thus presented turns enti¬ 
rely on the point whether the burden 

1 1 ♦ ^ ma was dead in 

1908 hes upon plaintiff or upon defen¬ 
dant. Plaintiff sues in ejectment and 
must make out his title. Therefore 
the burden is on him, But here we 
have to consider the special rules con¬ 
tained in sections 107 and 108 of the 
Indian Evidence Act where it is 
shown that if a man was alive within 
30 years the burden of proving his death 

ThlroT affirms it. 

Iherefore as Rakhama was admitted- 

Lthis date; 
the burden of proving that he is dead 

ueen heard of for seven years by those 
him irZ“ h.ve SLrt “ 

I’Zll li,*,, f" of 

J that he is alive is shiPfori 

the person who affirms it.' 

rriH r f“ 

S-r "■’rr 

alive nr Ho u ‘^whether the man 
and it is Droven'^ tvfVu® Present time 

heard of for so been 

suit by thosfi years before the 

have he^ard of I- ^'^O'^ld naturally 

the burden of nr^ ‘ 

at the presen? 

person wL aTfiUs" 1/^ the 

to the burden of n. as 

When the question 

aay, at the Tat of to 
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the burden of proving that Rakhma 
was dead at the date of the suit would 
lie upon the defendants. Therefore in 
the absence of evidence, the Court 
would hold that Rakhma was dead 
at that date. This result does not 
assist in any way the determination 
of the question whether Rakhama pre¬ 
deceased Ahilau who died four years 
before that date. This is the reason¬ 
ing of the lower appellate Court, and 
it is supported by authority 
apart from the apparent meaning 
of the section itself. Assuming 
that tins is the correct view, tlie result 
is that section ]()^ inapplicable 
and the quest ion must lie considered 
apart from it. In that case 
there is no special rule in the Indian 

Evidence Act and the burden of proof 

would lie on plaintiff though it is pro¬ 
ved that Rakhama disappeared 20 
years ago; there is another to autho¬ 
rize the presumption that she was dead 

at the end of the first seven years of 
that period. 

The ^joint has been before this Court 
more than once. In ]\(iT(jy(i7i \^. ^htiuiwus 
(5) the suit was filed in 1903 and the 
facts were that one Trimbak disap- 

in 

1880. It was necessary to decide 
whether frimbak predeceased Appa. 
Jen tins C. J. comments thus on sec¬ 
tion 108 of the Evidence Act- 

That section according to its 
terms does not require that the Court 
should hold the person dead at the 
expiration of the seven years therein 
mdicated but merely provides that the 
burden of proving that he is alive at 

the time of the suit is shifted to the 
person who affirms it.” 

Again in Jf^shankar Rewashankar V 
Ba, Dtwah (G) t,m matter arose a.; 
tollows. One Lallu disappeard in 1903 
and in a suit filed in 1915 the question 
arose whether J.allu was alive or dead 

H^u' Macleod C. J. 

and Heaton J. that the earliest date 

at which death could be presumed was 

the date when the suit was filed- 

These decisions are binding on us 
and were it not for the decision of this 
Court next cited it would have been 
unnecessary perhaps to discuss the 
point at any length. In Jayawant V 
Bamchandra (2) plaintiff sued to 
redeem and recover possession of 
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movt^a^oj] property. Phintiff sued 
as the reversioner of one Shamrao 
admittedly the owner of the property. 
This Shamrao left him surviving a 
widowed daughter4n-law Rangubai 
Who dealt With the property. It was 
alleged that the suit was barred by 
limitation and the burden being on 

plaintiff it was incumbent on him to 

prove that his suit which was filed in 
1911 was within 12 years of Rangubai s 
death. In other words plaintiff had 
to prove that Rangubai was alive in 
1899. Rangubai disappeared in 1870, 
and Scott C. J. appear^ to have held 
that there was a presumption that 
Rangubai was dead in 1877. But it 
must be remembered that the finding 
was that the suit was barred, and that 
the result would have been the same 
had the presumption been that Rangu¬ 
bai was dead at the date of the suit, 
for “ it lay on the plaintiff to show 
affirmatively that he brought the suit 
within 12 years of the death of 
Rangubai ’* The presumption that 
she was dead at the date of the suit is 
quite consistent with her death more 
than twelve years before the suit. 
Upon either view of law plaintiff 
would have failed. The remarks in 
question are therefore not authorita¬ 
tive upon the point now before us. 

The decisions of the Calcutta High 
Court are clear upon this point. See 
Fani Bhushan Banerji v. Surjya Ki.n*. 

R^y (8) and the Allahabad High 
Court have adopted the same view in 
a Full Bench decision (Hw/taw/m/ 
V, Rande AH (4). In view of this 
consensus of authorities the law in 
India must be taken to be settled upon 
this point. It may be remarked that 
the decision of the Privy Council 
in Midln C'^isim V. Mulla Abdul (9) 

hardly touches the matter. It 
is clear on the judgment of the 
original Court and the appellate 
Court that the finding of fact would 
have been the same whichever view 
of section 108 had been adopted, and 
their Lordships of the Privy Council 
merely accept that finding. 

It has however been argued that in 
England when a man has disappeared 
for more than seven years at the date 
of a suit, a presumption will be made 
that H was dead at the expiry of the 
first seven years. If that were so, it 


con trary 
Calcutta 
Sahu (3). 

upon the 
(1). The 


would not alone be a sulficient reason 
for refusing^to interpret section 108 of 
the Indian Evidence Act according to 
its plain meaning. It will however be 
seen that the Allahabad High Court 
in the case already cited have 
expressed the view that the English 
law is the same as the law in India 
upon this point There is a 
opinion expressed by the 
High Court in Narki v. Lai 
The leading English case 
point is in .re^PhenFs TruHs 

rule to be discovered fr<mi that case is 
as follows : The presumption of law 
relates only to the fact of death and 
the time of dexlh whenever material 
mu>t he the subject of distinct proof.* 
This rule does not di fer from se 3 tion' 
108 of the Indian Evidence Act and 
that is the general rule where no 
special statutory provision exists such 
as that contained in section 494 of 
the Indian Penal Code or in the 
corresponding English Statute on the 
offence of bigamy. 

The result in the present case must 
be that there is a presumption that 
R ikhama was dead at the date of the 
suit but that the party who wishes 
the Court to hold that he died before 
Ahilau must establish the fact by 
alfirmative evidence. Tn other words 1 
we are satisfied that Rakhama is now 
dead but we do not know when ho died. 

Shah and Crump, J. :— After we 

delivered the judgments in this case 
on Thursday last Diwan Bihad'ir Rio 
lias brought to our notice point 3 
in the meniorandum of appeal, whicdi 
should have been mentioned before 
the judgments had been delivered, but 
which, for the reasons stated orally 
by Mr. Rio to us, was not mentioned 
then. We have considere I the point, 
and we think that there is no sufficient 
reason to allow the pliintiif a fresh 
opportunity to prove that which it 
was his duty to prove in the trial 
Court by means of such evidence on 
the point as he could have put before 
the Court with due diligence. We, there¬ 
fore. see no reason to remand the case 
and to allow the plaintiff a further 
opportunity to adduce evidence on the 

point. _ _ 

(8) il908) 35 Cal 25: 11 C. W. N. 

C. L. J. 649. 

) 1906) 33 Cal. 173. 
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Macleod, C, J. and Srah, J. 

Ja9raj Plaintiff-Applicant. 

V. 

Sadashiv Mcthadev Walekar-Defend- 
stnt-Opp. Party. 

Civ. Extr. Application No 328 of 
1920, D. 1st July 1921, against a decree 
passed by the Small Cause Court Judge 
of Poona iu Suit No. 2470 of 1918. 

Evidence Act S 115-Minor-Pronote' 
Misrepresentation. 

If it h proved that the defendant repre¬ 
sented to the plaintiff that be was a major, 
and the plaintiff acting on that represf^ntation 
lent money on th • promi-isory note, then the 
Court is entitled to consider the question 
whether in a suit on the promissory note the 
defendant is estopped f^'orn pleading his 
minority. That, of course, would depend upon 


rs 

oxsG was govornod by the cases riuo- 
t^d on pages 418 and 419 of Gour*s 
Hindu Code. Relying on them the 
Judge held that the Court could not 
order recovery of the money lent* even 
on the ground of fraud practised by 
the minor by misrepresenting that he 
was a major- It seems doubtful whe¬ 
ther the Judge considered the question 
whether section 115 of the Indian 
Evidence Act applied, and whether 
the defendant was estopped from pro¬ 
ving the tnith that he was a minor. 

But it was hell in Dadcuahtb v. Ihn 
2iUihani (I) that section 115 of the 
Indian Evidence Act was applicable 
to the case of a minor and that the 
defendant having by direct declaration 
intentionally caused the plaintiff 
to believe that he was a major, was 
precluded absolutely from denying the 
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the evidence and facts of the case. 

M, B, Dave —for the Applicant. 

B, 0. Rao —for the Opponent. 
Judgment —The plaintiffs sued to re 
cover the principal and interest due oi 
a promissory note dated the 17ti 
March 1918 for Rs. 784. The defend 
ants Pleader said that thedefendan 
was a minor, having been born oi 
the 4th January 1899, his mothe 
having been appointed his certificatei 

ing issues wer 
raiset); (li Whether the defendant wa 

a minor; (;>) Whether the promissor; 

passed during his minority 
J It so, can it be enforced. The plain 
11 swore that the defendant, whei 
le promissory note was passed, tot 
him that he was 21 or 2VA years ole: 
tie was conducting a shop and filo 

Bxnm- name. Tn cross 

examination he said: “ The defendan 

h?s ^ <ii'l not inquire i 

I dirt obtained a certificate 

debt ” n for thi 

cametiwn ^''‘‘•ence the Judg. 

aant conclusion that the defen 

«uit anrl tl’ da-te of thi 

sorvnofp *^herefore, the promis 

Mue^tioi el enforced Th( 

e“tonped fTo,f ^ defendant wa: 

minority was n "T defence o 

learned Jud«! considered, and thi 
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truth of that assertion- No doubt that 
was a case relating to immoveable 
property. But the rules of evidence 
are exactly the same with regard to 
suits relating to promissory notes. If 
it is proved that the defendant repre¬ 
sented to the plaintiff that he was 
a major, and the plaintiff acting on 
that representation lerit money on the 
promissory note, tlien the Court is 
entitled to consider the question 
whether in a suit on the promissory 
note the defendant is estopped from 
pleading his minority■ That, of course, 
would depend upon the evidence and 
facts of the case, so that the decree 
dismissing the suit must he set aside. 
The case must go back to the Judge 
to find (1) whether the defendant re¬ 
presented to the plaintiff at the time 
the promissory note was executed that 
he was a major, (2) whether the plain¬ 
tiff lent money on the promissory 
nete relying on that represention, and 
(3) whether the plaintiif had any 
means of knowing that that repre¬ 
sentation was false. 

We may refer to the case of Ouru- 
shiddetfwami v. Parawa Dundaya Naren-' 

dra (2) in which reference was made 
to Daddsahfb v. Rai Naharii (1). VVe 

held that as there was ev ideiice that 
the defendant was not deceived by 


fl) [1917] 41 Bom 480-19 Bom. L. R* 
561-41 I. C. 180. 

(^^) [1920] 44 Bom. 175-22 Bom- L. R. 
49-55 I. C. 271. 
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what the plaintiff had told him, the 
plaintiri was not estopped from plead¬ 
ing minority. It may be deduced 
trom that decision that the Court ap¬ 
proved of the decision in Dadasaheb v. 
B(u Nahani (1) and that if the defend¬ 
ant had been deceived by what the 
plaintiff had told him, there would 
have been an estoppel. 

Costs, costs in the cause. 
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Shah, and Crump, JJ. 

Yinayak Shivran Aras, ^ 

Manager of the temple of t Appel- 
Shri Narayan Dev of ( lant. 
Ankola (Original PlaintitflJ 

V. 

Almaram Ruyaji Netram'ili ani others 
—(Original Defendants) Respondents. 

S. A. No 616 of 1921 D 18th Sep¬ 
tember 1922, against the decision of D. 
J. Kanara in Appeal No 83, of 1920. 

(a) Hindu Law-Religious Endow¬ 
ment- -Manager can sue— 

Where the plaintiff sued in terms as 
manager of the temple and also stated in 
the plaint that the members of his family 
have been managers cl the said temple fiom 
times immemorial, 

He'd^ plaintiff cDul 1 sue to enforce mort¬ 
gage bonds in favour of temple though the 
plaintiff did put forv'ard a certain claim 
against the temple; that^ however^ was a 
mitter which was foreign to the scope of 
the suit, and was really outside the contro. 
versy between the plaintiff a^ representing 
the temple and the defendants who had to 
satisfy the claim under the mortgaoes 

[P 171 Cl] 

(b) Evidence Act, S. 05—Secondary 
evidence— 

Where a certified copy was produced without 
any objection in the trial Court of which 
. the original was once with the opponent 
who probabl \ did not tike it from another 

proceeding. [P 17 L C 2] 

Held* the co-delt. of the opponent could 
not in appeal object to the certified copy . 

Mlkant Atmaram—^ov the Appellant. 

Murdeshwar-lor the Re-pondent. Ko.4 

Judgment —Thp plaintit’f in this 
case sued as the manager of the 
temple of Shri Narayan Dav of 
A.nkola to recover certain amounts 
due on three mortgage bonds men¬ 
tioned in the plaint. The claim was 
to enforce the mortgage bonds by sale 
0 ^ the mortgaged property. Defendants 
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1 and 2 at the date of the suit werO 
purchasers of the equity of redemp¬ 
tion in some of these lands, and de¬ 
fendant 4 was the Court purchaser of 
the interest of the original mortgagor 
in some lands, which need not he 
detailed. Defendant 3 was joined, 

as he was said to be the Muktesar of 
this temple appointed by the Temple 
Committee. The plainfifif stated in 
the plaint that the members of his 
family had been managers of the 
said temple from times immemorial 
and that the money was "advanced in 
that capacity to the original mortga¬ 
gor by his grandfather Shrinivas 
Sajroba. The defendant 3, the Muk¬ 
tesar, did not appear. Defendants 1 
and 2 and defendant 4 raised several 
contentions. They contended that the 
plaintiff had not the right to main¬ 
tain the suit. They also contended 
that the claim on the mortgage-bond 
was time-barred, and that the suit 
lands were not the lands originally 
mortgaged by the owner. 

The trial Court found that 
the three mortgages in suit, one 
of 1869 and two of 1870, were 
proved. It also held that the plain- 
tiff*s claim was in time, that the 
lands in suit were the lands mort¬ 
gaged; and that defendants 1. and 2 
were agriculturists. As there was 
some doubt in the course of the suit 
as to whether the plaintiff claimed 
money for bis own benefit or for the 
benefit of the temple, a purshis was 
taken from him whereby he made his 
position clear. In the result the 
Court passed a decree against defen¬ 
dants 1, 2 and 4 and in favour of the 
plaintiff as Vahivatdar of the temple 
of Shri Narayan Dev of Ankola for 
payment of Rs. 433-5-0, and interest 
on Rs. 318 at 10 per cent from the 
date of suit by yearly instalments of 
Rs. 75 payable every year in Decem¬ 
ber beginning from 1929. 

Defendants 1 and 2 did not appeal 
from this decree, but defendant 4 ap¬ 
pealed to the District Court. The,learn¬ 
ed District Judge, without going ia- 
to the question relating to the merits 
of the claim, has dismissed the plain- . 
tiff’s suit Ion the ground that the plain¬ 
tiff clai med the money for his own 
benefit, and that the present claim 
was in effect adverse to the temple. 


VinayaE V. Atmaram. i7l 


The learned Judge was of opinion 
that the plaintiff could not maintain 
the suit as he was not a trustee, and 
as he rf^as suing avowedly on his own 
account. 

The plaintiff has appealed to this 
Court, and the first question that ari¬ 
ses in appeal is whether the view of 
the lower appellate Court is right on 
the question as to whether the plain¬ 
tiff was entitled to maintain the suit. 
It seems to us that the view of the 
lower appellate Court is not right. 
The plaintiff has sued in terjus as 
manager of the temple of Shri Nara- 
yan Dev of Ankola and he has also 
stated in the plaint that the mem¬ 
bers of his family have been mana¬ 
gers of the said temple from times 
immemorial. The plaintiff’s grand¬ 
father has been described in the plaint 
as manager of the temple. Defendant 
1 admits that the plaintiff is the ma¬ 
nager of the temple, and against this 
there is no evidence in the case to 
show that the plaintiff’ is not the 
manager of the temple. 

The whole difficulty has arisen in 
consequence of the plaintiff having 
stated in the plaint that in fact he 
had spent certain moneys on the tem¬ 
ple, and that he :/ould l)e entitled to 
recover from the temple those sums. 
He also stated in the plaint that de¬ 
fendant 3 had no connection whatever 
with the management, and that he 


th 
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was appointed Muktesar for the pur 
pose of recovering the cash amoun 
lue to the idol from the Covernmenl 
It is true, as pointed out by the Dis 
tnet Judge, that the plaintiff doe 
put forward a certain claim agains 
e teiiiple. That however, is a mat 
ter which is foreign to the scope 
tniB suit, and is really outside 
controversy between the plaintiff 

i respresenting the temple and m 

etendants who have to satisfy th 

aim under the mortgages. We thinl 

^ reason t 

Jk ^ plainuff*s claim on thi 

Lni ^ ^ clear in th 

ecree that the plaintiff is to recove 

as Vahivatdarof Sh 
larayan Temple of Ankola. 

shonlH*^^^ Question is whether w 

on SI '•■“■Kl.tlie case tor finding 

Other issues, or we shoul 


decide those issues under section 10?, 
Civil Procedure Code here. We have 
heard Mr. Murdeshwar on behalf of 
defendant 4, who alone has appeared 
before us, and we think that it is 
really unnecessary to remand the casts 
Defendants 1 and 2 did not appeal to 
the District Court and they have not 
appeared before us. Having regard 
to the statements of defendant 1, it is 
clear that defendants 1 and 2 did not 
mean to contest the decree of the 
trial Court. We have to consider the 
contention raised on behalf of defen¬ 
dant 4. The trial Court found clearly 
that the plaintiff had received rent in 
respect of this claim in lieu of 
interest up to the year 1907-08; The 
last payment of rent is evidenced by a 
receipt, a certified copy of which 
has been put in as Exhibit 32 in the 
case. There is really no answer to this 
on the part of defendant 4 except this, 
that a certified copy is not admissible 
in evidence because the original is not 
proved to have been lost. It must be 
remembered, however, that this certi¬ 
fied copy was put in by the plaintiff 
who was not expected to have, and 
who had not, the custody of the ori¬ 
ginal document. Defendants 1 and 2 
could have, if the.' had the receipt in 
their custody, pr )duced it, as it was 
produced by them in the suit against 
their tenant. Bul they did not do so, 
and it appears from defendant. I’s 
statement that he does not remem¬ 
ber whether he took it back from 
the Court. The defendant 4’s objec¬ 
tion that this certified copy is not 
admissible, seems to us untena¬ 
ble; and if that certified copy is look¬ 
ed at, it is quite clear that the rent 
was received within 12 years prior to 
the date of the suit. The claim is 
therefore, in time. 

The only other objection which was 
taken in the trial Courts and which 
has been mentioned before us, is that 
the lands in suit are not the lands 
which were originally mortgaged- 
The Record of Rights has been relied 
upon by the trial Court as indicating 
that the lands are sufficiently identi¬ 
fied, and they are the same lands as 
were originally mortgaged* It is 
quite true that when the mortgages 
were effected only the muli numbers 

were given, and after the Survey Set- 
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llenicnt, survey numbers were given 
to the land . Defendant 4 has adduced 
ho evidence whatever on this point, 
and there is nothing really in the case 
to throw any doubt on the finding of 
the trial Cohrt. 

We must, therefore, find in favour of 
the plaintiff on those points which are 
covered by issues 3 and 4 in the trial 
Court.There is no other objection taken 
to the claim of the plaintiff on behalf 
of the temple which seems to be per¬ 
fectly just, and there is really no de¬ 
fence which defendant 4 could rea¬ 
sonably urge against his claim. We, 
therefore, reverse the decree of the 
lower appellate Court and restore that 
of the trial Court with costs here and 
in the lower appellate Court to he 
added to the mortgage claim. 

1923 BOMBAY. 1?2 

Macleod and Chump. C.J.l. 

Kasturibai Bhratar Qnkarda^' Marnjudi- 

Appellant. 

V. 

0, /. Railway Coynpany ayid othere- 

Respondents. 

Appeal No. 314 of 192? D. I3tli 
December 1922 against the decision of 
8ub-3udge at Jalgaon in Suit No. 43U 
of 1920. 

Tort’Dav\a(jC6^Mf'aiuri' •'Wratujful dclviUioit. 

For wrongful fietontiun nud insult of tbo 
plft, and her servants by the Uly. servants. 
Vindictive damages cannot be awarded. 
However the sxim awarded should bo substan¬ 
tial. In the particular case a sum of Ps. 7200, 
as against plaintifl's demand of Hs, 2 5,000, 
was awarded. 

Coyajee with D C\ Virkar —for the 

Appellant. 

Judgment :—The plaintiff filed this 
BUit against the G. 1. P. Railway Co., 
and various otficials of the Rly. Co., at 
Bhusawal claiming Rs. 2,;000 damages 
on the ground that she was detained 
at Bhusawal wrongfully by the Rail¬ 
way Co., and its servants, for refusing 
to pay excess fares on accoun*^ of her 
having travelled in a First Class com¬ 
partment with second class tickets. 
The facts are practically admitted. 
There was a mistake made owing to 
certain circumstances. The ladies 

were put into a First Class compart- 
jftent by tb^ of the Railway 


Co., at the Shegaon station between 
Nagpur and Bhusawal. That fact was 
not sutficiently recognised when the 
party arrived at Bhusawal. The 
Judge has found in favour of the 
plaintiff. He has considered the ques¬ 
tion of damages* and has allowed the 
plaintiff Rs. 1200 damages from 
defendants 1, 2, 4 and 7, that is to say 
the Railway Co.* the Railway Guard 
and the Station Master and the Ticket 
Collector at Bhusawal, and Rs. 100 
from the Ticket Collector on the 
ground the he had annoyed and insult¬ 
ed the plaintiff and u.sed improper 
language. U ndoubtedly the whole 
case was very unfortunate for all par¬ 
ties. But it is not one of those cases 
in which vindictive damages could 
possibly be claimed from the Railway 
Co., or their servant.s and on the face 
of it a demand for Rs. 25.000 even if 
everything the plaintiff set out to 
prove had been proved, would be 
absurd. All that was rcciuired was for 
the Courttoshow by the amountaward- 
ed^hat it considered that the action 
of the Railway Co., and their servants 
could not be justified, and therefore, 
it was necessary that a substantial 
sum should be awarded, and not a 
nominal sum. We think the amount 
awarded, was a substantial sum, and| 
that the claim as originally made was 
extravagant. The result would be 
that the plaintiff would have to pay 
so much of the costs which were 
incurred by the defendants owing to 
the extravagance of her claim. The 
order regarding costs was a perfectly 
proper order to be made in the circum¬ 
stances. The result of her suit has 
fallen short of the plaintiff’s expecta¬ 
tion, but it is undoubtedly her own 
fault in having exaggerated her claim. 

If she had demanded a reasonable 
sum of damages against the Railway 
Co., it is possible that the Railway 
Co., would have paid without a suit. 
But the plaintiff having sued for an 
exaggerated claim the Railway Co., 
was bound to defend the case. We 
see, therefore, no reason to allow the 
case to go further as in no case do we 
think, after reading the judgment, 
that the amount of damages awarded 
to the plaintiff could be increased, as 
not being a proper and sufficient sum* 

The appeal ia dismissed. fj 
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Shah and Crump. JJ. 

Sakharam and another —Appellants. 

V. 

llijmal Girdharilal Marwadi —Respd. 

S. A. 778 _of 1921 D- 12-9-1922 from 
Ahmednagar in appeal No. 20 of 1918. 

Deccan Agri-Ed Art Ss. -iJ, IJ, i5—Submit- 
sion and >awiirll-Validity—Ordinary rules of 
arbitreition—A ppUcability. 

The plaintiff applied to the conciliator under 
the Deccan Agriculturists Keiief Act on the 
30th July 1910 for a certificate. On the 28th 
November 1910, apparently the parties agreeed 

before the conciliator that the matter should 
be settled through arbitration; and they 
apjKiinted the conciliator as their arbitrator 
who made an award on the same day. On 
the Same date the plaintiff made an application 
^ the Court of the Subordinate Judge at 
rarner for filing the award, and fora decree 
in terms of the award. The written statement 
of the aefcndants was filed on the same date 
whereby they agreed that the plaintiff’s appli¬ 
cation should be allowed, but the Subordinate 

Judge was not satisfied with the statement, 
and on notices being issued to the defendants, a 

9 W‘n ''y “'em on 

tPd thf, “’ey "epudia- 

r f '■ejected the plain: 

tiff s application and refused to file the award 

XimVn^the^'’^'' ground that the 

claim on the original cause of action would be 

time-barred at the date of the award It 

Wth^Ja'^ “lat the plaintiff again applied on the 
-!8th January I'Jia for the restoration of the 
suit in view of the Bombay Act Xlli of 1932 - 

h^file'd thn'’''''®*'?’ ’■ejected. Ultimately’ 

IMifilfe“ “'e 25th November 
191() claiming to enforce his riuhts nnHa- 

award of the 28th Novembei ;9]0 Heir! tint 
the award was not a valid award [P m C 1 

n' for Applnt. 

"k u '^/^“'-foi- Re.spdt. 

Ihf, ^ question of law in 

ralidifvTi 

Sdefe these. 

ine defendants represent the original 

Owners of the Dronerfv ■ ■ i 

own*>rc ; j original 

of one Bird^n ‘\”^°’^tgage in favour 

bar 1800 ^he 3rd Noveni- 

uar 1890. He assigned his richts fo 

1910^'’° The the 27th July 

oonciliaT^l Pt^'ntitT applied to the 
turists’ ReP Deccan Agricul- 

1910 for ! the 30th July 

November 1910 ^*®°^*®' the 28th 

agreed before xr the parties 

arbitration - and fu ^ through 
coaoilUlor ■„ ?C Vatf wt 


made an award on the same day. On 
the same date the plaintiff made an 
application to the Court of the Subor- 
dinte Judge at Parner for filing the 
award, and for a decree in terms of 
the award. The written statement of 
the defendants was filed on the same 
date, whereby they agreed that the 
plaintiff s application should be 
allowed, but the Subordinate Judge 
was not satisfied with that statement, 
and on notices being issued to the 
defendants, a fresh written statement 
was filed by them on the 21st Decem¬ 
ber 1910 in which they repudiated the 
award. The Court rejected the plain¬ 
tiff s application and refused to file 
the award on the 10th April 1911 on 
the ground that the claim on the 
original cause of action would be time- 
barred at the date of the award. It 
appears that the plaintiff again applied 
on the 28th January 1913 for the 
restoration of the suit in view of the 
Bombay Act XIII of 1912; but that 
application was rejected. Ultimately 
he hied the present suit on the 25th 

November 1916 claiming to enforce his 

rights under the award of the 28th 
November 1910. 

trial Court dismissed the suit 
in December 1917. In the appeal by 
the plaintilf to the District Court, it 
was held that the suit was barred by 
res ju(Hcalu The plaintiff appealed to 
this Court, and in Second Anneal 
No. 427 of 1919, it was held by this 
Court that the plaintiff was entitled 
to a decision on the merits, and that 
his claim was not barred by the plea of 
res judicata. [See Rajrnal y. Maruli (1)J 
After the remand by this Court, the 
appeal was decided by the learned 
District Judge on the merits. He held 
that the award in question was a legal 
nd valid award, and accordingly 
‘he plaintiff’s claim in terms 
of the award on the 8th August 1921. 

to appealed; 

behalf first' their 

bSa.ilf tf ’ the award is not legal. 

arbUrltn reference to the 

that the agreement between the parties 

?enresent'“'"^ doL, not 

- a^i^sj; and legal agreement 

1377 -iJTi“r 5 l!”'' I- «■ 
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under the circumstances. On the 
other hand, it is urged by Mr. Desai 
for the respondent that section 43 of 
the Deccan Agriculturists’ Relief Act 
does not require any reference in 
writing, and that the award is not 
open to the objection which is now 
urged that it does not represent a legal 
and equitable agreement finally dispos¬ 
ing of the matter. 

I have stated the respective argu¬ 
ments on both sides aft they were 
advanced. But as a result of these 
arguments, the principal point that 
arises for our consideration is whether 
in view of the provisions as to concilia¬ 
tion in Chapter VI of the Deccan 
Act, and particularly in sections 43- 
45, the award in question can be held 
tobcvalid- Aftera careful consideration 
of the provisions of the Deccan Agri¬ 
culturists’ Relief Act, and of the 
arguments urged before us, I have 
come to the conclusion that this award 
cannot be treated as a valid award. 

As regards the first point, it is true 
that under section 43 of the Act after 
the matter is once before the concilia¬ 
tor, if the parties come to any agree¬ 
ment finally disposing of the matter, 
such agreement shall be forthwith 
reduced to writing In the present 
case what happened before the arbitra¬ 
tor must be considered, in my opinion, 
to be an agreement finally disposing 
of the matter between the parties 
within the meaning of section 43. It 
was open to the parties to arrive at an 
agreement between themselves or 
through arbitration so as to dispose of 
the matter finally. There is no 
reference to the arbitrator in writing 
but it need not be in writing. It is 
sufficient if the agreement finally 
disposing of the matter is reduced to 
writing. The award, which is assented 
to by the parties, is in writing, and 
that is the agreement which purports 
to dispose of the matter finally. The 
argument as to the absence of any 
writing relating to the reference to 
the arbitrator was based upon the 
provision in the section about an 
agreement to refer to arbitration. I 
do not treat what happend in fact 
before the arbitrator on the 28th Nov¬ 
ember 1910 as merely an agreement 
to refer to arbitration, bu| as a 

completed arbitration resulting in 
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effect in an agreement between th® 
parties disposing of the matter finally 
The provisions of section 45 refer to 
the procedure to be followed when 
there is an agreement to refer the 
matter to arbitration, and have an 
application to ti e present case. The 
absence of any writing referring the 
matter to arbitration does not affect 
the validity of the agreement evidenced 
by the award. 

The next question is whether the 
award which v/as made by the conci¬ 
liator while the conciliation proceedings 
were pending before him, is a valid 
award which gives the parties a fresh 
cause of action in supersession of the 
original cause of action between the 
parties. If the provisions of section 44 
are carefully examined, it would appear 
that if there was an agreement bet¬ 
ween the parties finally disposing of 
the matter, the conciliator would have 
to adopt the procedure laid down in 
that section, namely, to forward the 
agreement in original to the Court of 
the Subordinate Judge, and to deliver 
to each of the parties a written notice 
to show cause before such Judge, why 
such agreement ought not to be filed 
in such Court ; and if the proper proce¬ 
dure had been followed, the Court 
would have scrutinized the agreement 
and if it thought that the agreement 
was legal and equitable finally dispo¬ 
sing of the matter, and that it had 
not been made in fraud of stamp or 
registration laws, it might have 
ordered it to be filed, and then it would 
have taken effect as a decree of the 
said Court 

Even, assuming for the sake of 
argument: without admitting it, that 
the application made by the plaintilf 
producing the award before the Court 
was practically a submission to the 
Court by the conciliator of this agree¬ 
ment between the parties finally 
disposing of the matter, and 
that though not in the 
manner provided in section 44, but 

otherwise the matter was substantial¬ 
ly before the Court, it was still obli¬ 
gatory upon the Court to consider 
whether it was a legal and equitable 
agreement between the parties; and 
unless the Court was satisfied on that 
point, it could not have given effect 

to it. For one reason or o^her the 
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Court refused to given effect to the 
agreement evidenced b 7 the award, 
and it seems to me that it is not open 
to the plaintiff now to treat this award 
as affording a distinct and separate 
cause of action to be dealt with accor¬ 
ding to the ordinary rules applicable to 
a suit based on an award. The funda¬ 
mental difficulty of the plaintiff 
seems to me to be that it was obliga¬ 
tory upon the parties to adopt the pro¬ 
cedure laid down in the Deccan Act, 
if. anything Which was in the nature 
of an agreement finally diposing of 
the matter before the conciliator was 
to be givin effect to, by the Court after 
determining whether it was a legal 
and equitable agreement- By adop¬ 
ting any other procedure the plaintiff 
cannot get rid of the necessity to sub¬ 
mit the agreement to the Court as 
required by section 44. In fact what 
happened before the conciliator on the 
28th November 1910 seems to have 
been misconceived by the plaintiff 
and he has treated the award as an 
ordinary private award through an 
arbitrator appointed by the parties 
without the intervention of the Court. 
Once the matter was bafore the conci¬ 
liator, that procedure, it seems to me 
was not open to them. They had 
either to come to an agreement finally 
disposing of the matter, in which case 
section 44 would apply, or to agree to 
refer the matter to arbitration in 
which case the provisions of section 
45 would apply; and if neither of these 
things was done, the plaintiff was 
entitled to a certificate as provided in 
that chapter which would enable him 
to prosecute the suit in a regular way 
on the original cause of action. The 
luestion IS not so narrow as the learn- 

have 

to whether it was open 

d°smuA 1 the point of 

as a „ri. ^ t- It this were treated 

whSCr “iif '^°®^ matter 

nether the decision was accordine 
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Dirties ac ^Sreement between the 
b^v ieweH “■‘licated it should 

the non-^A ^^®r seems to me that 
laid down the procedure 

suit based onIJe'awarV' 

1 would, therefore, allow the appeal. 


reverse the decree of the lower appel¬ 
late Court and restore that of the trial 
Court with costs here and in the lower 
appellate Court on the plaintiff. The 
cross-objections are dismissed with 
costs. 

Curmpf J: —I agree, and in view of 
the possible importance of the point, t 
desire to add my reasons shortly. It 
appears to me that when on the 30th 

July 1910, the plaintiff applied to the 

conciliator, it must be taken, defen¬ 
dants being agriculturist^, that the 
subsequent proceedings were to be 
governed by the provisions of the 
Deccan Agriculturists’ Relief Act. 
The conciliator being thus seized of 
the matter, it was not, in my opinion, 
open to him to act otherwise than as 
provided by the special Legislation. 
To hold that he could do so, would be 
to frustrate the object of the Legisla¬ 
ture in enacting those provisions for 
the benefit of agriculturists-defen- 
dants. It follows, therefore, that when 
the matter came before the conciliator 
there were two courses open to him, 
and only two. If conciliation was to 
he effected, he could under section 43 
persuade the parties to come to an 
agreement disposing of the matter, or 
an agreement to refer the matter to 
arbitration. There was no third 
course, such as was suggested in the 
argument before us Now if either of 
those results was achieved, then the 
further steps were subject to the sanc¬ 
tion of the Court. Without the sanc¬ 
tion of the Court, anything done by 
the conciliator could have no final 
effect. Whether the agreement in the 
present case is regarded as finally dis¬ 
posing of the matter or as an agree- 
luent to refer to arbitration, the result 
is in either case the same. The next 
step in the former case would be that 
the Court would deal with the matter 
under section 41. In the latter case 
the Court would deal with the matter 
under section 45. But in either case 
the final word lay with the Court. 
Apart, therefore, from any minor 
defects in the procedure, such as the 
absence of a writing or of the failure 
of the conciliator himself to forward 
the agreement to the Court, it appears 

is a fatal defect in the 
plaintiffs present ca.se, because the 
t'oart in daling with this matter refu- 


176 APPaY^ V. LaKHAMGEWDA 1923 BOMBAY 


^ed to give effect to that which had 
been done before the conciliator. The 
Ooilrt apparently regarded this agrde- 
nlerit as otle finally disposing of the 
iTlatter, and that is I think, the correct 
view. But taking that view^ the 
dourt said that it was Hot an eqditable 
agreenlent. and therefore, refused to 
give effect to it. The dnly course 
then Open to the plaintiff in accord¬ 
ance With the provisions of the Act 
was to obtain a certificate from the 
conciliator and to file a suit, if so 
advised. This he did not do. Neither 
on the other hand, did he take any 
steps which might have been open to 
him to challenge the decision of the 
Court. Therefore, it seems to me 
impossible to argue, having regard to 
the provisions of the Deccan Agri¬ 
culturists' Relief Act, that we have in 
this case anything which could be 
termed a valid award. If that is so, 
the basis of the present suit fails and 
it must necessarily be dismissed. 
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MACLEOD, C. J. AND FaWCETT. J. 

Civil Application No. 827 of li)?l D. 
]3tii November Dj22. 

Appayd Padaidiji Ga^-u Mahade- 

Vdijtj'i -Applicant* 

V. 

L'ikhTmj6wla B i\do%nprabhu S t^desai’ 

Opponent. 

divil P. C,S. llO-Order indirectly i ivol- 
vin<j claims 

Where the applicant's interest in the property 
was less than 10,000 but the property in dispute 
was worth over 10,000 leave to appeal was 
granted. 

S, T. Abhyankar, for l\lilknnth 
Afmnram ^—for the Applicant. 

S, S. Patkar~for the Opponent. 

Macleod C. J .—The plaintiff asked 
for the relief in his plaint with regard 
to two properties A and B, which he 
valued at Rs. 5,000. Then with regard 
to property C, he asked for an injunc¬ 
tion restraining the defendant from 
interfering with the plaintiff’s pos¬ 
session. The Court made an order 


that property C, which may now be 
taken as represented by the open 
space in the compound and the well, 
should be Used equally by both parties- 
1 he question is whether that order' has 
prejudiced the interests of the plain¬ 
tiff to the extent of Rs* 5,000 If, so 
then taken with the value of the pro¬ 
perties A and the subject-matter 
of the suit would be worth more than 
Rs. 10,000. We, therefore, direct an 
inquiry under Order XLV, R. 5 Civil 
Procedure Code to determine whether 
the interests of the plaintiff have been 
prejudiced to the extent of Rs. 5,000. 
o^r over, by the direction given by the 
Court in the decree that both parties 
were equally entitled to the user of 
the open space in the whole compound 
and the well. 

(The Subordinate Judge reported 
that the value of the whole compound 
and the well was above Rs. d, 000; but 
the value of plaintiff’s share in them 
was far below Rs. 5,000.)' 

On receipt of the other report the 
following order was passed. 

Macleod C,J —We think that con¬ 
sidering the judgment of their Lord- 
ships of the Privy Council in Manilal 
V. Etna Bdi (1) granting special leave 
to appeal after a certidcate ha 1 been 
refused by this Court M tnilai v. Banu 
bill (1) we must grant a certificate in 
this case. The order made tlierein 
involved a question respecting the 
compound and the well which has now 
been found by the lower Court to be 
worth nii^re than Rs. 5,000, and, there¬ 
fore, that must be the value to be 
taken when applying the provisions 
of S. 110, Civil Procedure Code al¬ 
though the value of the appellant’s 
interest appears to be very much less 
We think the rule must be made 
absolute and a certificate must be 
granted on the ground that the final 
order involves directly or indirectly 
some claim or question relating to or 
respecting property worth over Rs. 
10,000 in value Costs* will be costs 
in the appeal. * 

I\ule made abaoluU, 


(1) (1921) 23 Bom. L- R- 37L63 
1. C, 588 
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Shah a. C. J., and Marten, J. 

Dadabkai Framji Camn —Appellant. 

V. 

Cojvaftji Dorahji Pflyi^ay -Respondent. 

0. C. J. Appeal No- 22 of 1922 dated 
ihe 2lRt Jul 7 1922; Suit No- 52615 of 
1921, O. S. 

(a) Family settlement^-'Male heirs ’,— 


A deed of ►setUement provided ' Upon trust 
for the said Dhanbaiji for and during her life 
and after the decease of the said Dhanhaiji 
widow, upon trust for the said Rustomji and 
after his decease upon trust for his sons and 
their male heirs absolutr-ly in oyual shares 

and proportions-as tenauts-in-cominon!! Held 
the estate given to the sons of Tiustomji was 
absolute and not limited, u The use of the 
etpression “male heirs" meant no limitation 
upon It. The words “absolutely in equal 
snares and proportions as tenants-in-common 
negative the idea of any limitation upon the 
estate given to the sons of Framji (i. e, 
Rustomji s son.) [p. irg c. 2] 


(bj Practice-Addition of Parties. 

'-‘‘e ‘'•ial 

Whert fvfo solicitors and connse 

slrikin. m.t “'"coded 1, 

ffeW thVori^* defendanl 

Kinatinr Su 'I'-aftsman of the plaint an 
yriginflting Summons had fallen into 

opposite error of making the appellant hot 


a plaintifl and a defendant. aUhough that this 
caauot he do»e. i& Boiia. 60# Toll. (P. 180 C. 2] 

(c) Practice—Appeal—Formal order. 

Elementary practice both on the original 

side and in the English Hig^b C»urt is that an 
appeal lies not from what a judge says bujb from 
what he orders and that what he orders is to be 
found in the sealed or signed formal order 
whieh is entered in the records of the Court. 
Apart from urgency or some special ground* 
no appeal should be detei'mined without the 

production of the farmal order under 
appeal. [P. 181 IJ 

(d) Farsis~Eu(jlish law docs n(d apjdij. 

1 arsis are not subject to English law gone- 
rally, 

Shah^ Ag, C, J .—This appeal arises 
out of an originating sum mons taken 
out by^ the trustees for * the construc¬ 
tion of tw o deeds, one of August 13, 
1879, and the other of July 19, 1888* 
The original summons stated the*ques¬ 
tions in a general form; but the question 
for decision are stated in the judgment 
of Mr. Justice Kanga, and we have 
ordered the summons to be so amend¬ 
ed as to indicate in terms the points 
which we liave to decide. On a fur¬ 
ther hearing of this appeal, we have 
directed further amendment of the 
suifimons, and as a result of that two 
more questions have been raised- 

It will be convenient to show in a 
tabular form the relationship of the 
parties interested in these questions- 


Dhanbaiji (died in 1891). 

Rustomji (died in 1893) marJied Maneckbai (died 


in 1897); 


Framji (died in 

^98)=" married 
Havabai (died 
in 1918). 


Ratanbai 
(daughter) 
(deft. 2). 


Itdulji 
(died 
in 1920 
married 
Meherbai 
(deft. 4) 


(/ulbai Byramji 

(daughter) (died in 1886; 
(deft. 3) married Dinbai 

Dinbai re-married 
in 1890 Murzban 
Kohiar) (deft. 5) 


Dadabhai (original 
Pltf. No. 3 and sub¬ 
sequently joined as 
(Deft. 10). 


Hirabai | 
(Deft. 1.) Dhanbai 

(deft. 6.) 


Kaikhushru 
(deft. 7) 


■on".) Mabhai, 

as trustees summons 


Mmocher 
(deft. 8) 

Meherbai 
(deft. 9). 

which she 
P'-operties upon trus- 
for her life, then for 

Rustomjis sens and “their male 
heirs tkx. B.) Rustomji in his owh 
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right and as a trustee, and Mnncherji 
Cama asthe co-truslee were parties 
to th's deed. Byrainji died in 1886 
without any issue, but left a widow 
Dinbai. Tn 1888 another deed was 
executed by Dhunbaiji, Rustomji and 
his two sons, Framji and Edulji, and 
the trustees under the first ’ deed 
(Ex. 1 C). This deed in terms purports 
to revoke the first deed and to settle 
the same properties in trust upon the 
same trustees for the benefit of Dhun¬ 
baiji, then for her son Rustomji and 
after his death for the benefit of his 
sons, Framji and Edulji, in equal 
shares and for division and distribu¬ 
tion, in the manner stated therein, 
after their deaths. Rustomji and his 
two sons Framji and Edulji, and the 
trustees under the first settlement 
were parties to this deed of revoca¬ 
tion. It dealt with the whole pro¬ 
perty decribed in the first deed and 
Government Promissory Notes of the 
face value of Rs. 10,000. 

Dhunbaiji died in 1891 and Rustomji 
in 1893. Rustomji left a widow 
Manekbai, ho died in 1897, She feft 
a will under which her daughter 
Gulbai is the residuary legatee. Din¬ 
bai widow of Byrimji, remarried 
during the interval. She died in 1901 
leaving her second husband and 
children by the second husband. 
Framji died in 1908 leaving his widow 
Havabai, who died in 1918 and a son 
Dadabhai and a daughter Hirabai. 
Fduljidiedin 1920 leaving a widow 
Meherbai. 

Th« original trustees were suc¬ 
ceeded by different trustees as 
detailed in paragraphs 12 and 13 of 
the plaint. The plaintiff No. 3, 
though one of the trustees, is interest¬ 
ed in his own right under these deeds. 
The other trustees seek the directions 
of the Court as to the administration 
of the trusts. 

Defendant No. 1 is the sister of 
Dadabhai and is interested like her 
brother in the estate under the second 
deed. Defendants Nos. 2 and 3 are 
the daughters of Rustomji but their 
interests are not identical so far as 
Manekbai’s share is concerned, Defen¬ 
dant No. 4 is Meherbai, the widow of 
of Edulji. 

The other defendants Nos. 5 to 9 are 
the second husband and children of 


Dinbai. The originating summons 
was taken out in December 1921. 
The questions raised at the hearing 
and novv stated in the summons are 
as follows,— 

(1) . Whether on a true construc¬ 
tion of the deed of August 13, 1879, 
the three sons of Rustomji Dababhai 
Cama after the death of their father 
Rustomji Dadabhi Cama took the trust 
properties absolutely in equal shares, 
as tenants-in-common or whether they 
were entitled to a life-interest in the 
said properties? 

(2) . Whether the trusts created by 
the deed of 1870 are validly revoked 
and whether the deed of 1888 is a 
valid trust deed? 

(3) . Whether the claims of defen¬ 
dants 3 and 5 to 9 to the immoveable 
properties comprised in the trust 
deed of 1079 are barred by the law of 
limitation? 

(4) . Wliether the words ‘the said 
trust property’ which appear in 
the following passage of the deed of 
revocation and re-settlement of July 
19, 1888, refer to the whole of the 
trust estate or to the share therein 
only of the grandson of the settlor 
dying without issue, viz., “And if 
either of them the said Framji Rus¬ 
tomji Cama and Edulji Rustomji 
Cama shall die without issue then 
and in such case the said trust pro¬ 
perty shall go to and be divided bet¬ 
ween the sons and daughters ?” 

(o) In what proportions the income 
accruing up to the death of Edulji 
ought to have been distributed among 
the parties entitled thereto? 

(6). Whether the widows of Framji 
and Edulji took absolute interest under 
the gift over properties contained in 
the deed of 1888 or for widowhood only 
or at all? 

The learned Judge came to the 
conclusion—(^) that the three sons of 
Rustomji took absolutely the trust 
properties after the death of Rus¬ 
tomji in equal shares as tenants-in- 
com rnon: 

(b) that the deed of 1879 was nwt 
revocable but the interests of the con¬ 
senting parties only were validly 
settled under the deed of 1888; but 
the interests of the heirs of Byramji 
not parties to the deed, i. e. Dinbai 
(th© widow) and Manekbai (the 
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mother), were not affected thereby, 
whose shares in the one-third share 
of Byramji were one-half and one- 
sixth of that one-third, i e., one-sixth 
and one-eighteenth of the whole pro^ 
perty respectiv ely a licording to the 
rules of Farsi intestate succession; 

(c) that the claims of Gulbai 
claiming under Manekbai and of 
defendants Nos. 5 to 9 claiming 
under Dinbai under the deed of 1^79 
were not time-barred: and 

(d) that the words “the said trust 
property” in the particular clause of 
the deed of 1888 meant the whole trust 
property, including the (jovernment 
Promissory Notes, with accumulated 
interest effectively settledlby that deed. 

As regards ([uestion 5 it appears 
that the question of the distributioji of 
the income of the trust property was 
left over for decision hereafter, hut at 
the hearing of the appeal today the 
question has been put in a definite 
form, and it is clear that the point as 
thus stated can be dealt with by us. 

As regards the 6th question, though 
the opinion of the learned trial Judge 
is indicated i!» the judgment, tlie point 
does not appear to have been speci¬ 
fically raised. 

t rom this judgment Dadaliliai, son 
of Framji, has appealed, and 
Meherbai, the widow of Edulji, has 
filed cross-objections. All the (jues- 
tions have been argued before us on 
behalf of all the parties according to 
their respective interests. 

1 shall deal with these questions iu 
the order in whicli they are stated. 

As regards the first <iuestion, the 
material passage in the deed of 1870 
is as follows;— 


Upon trust for the said Dhanba 
tor and during lier life...and after t 
decease of the said Ohanbaiji wide 
upon trust for the said Rustomji...a 
alter bis decease upon trust for 1 
sons and their male heirs obsolut( 

and proportions 

tenants-in-common. ’ 

Ian! of the app 

lant that the use of the words “i 

^ limitation upon 

in snln'of Rustomji 
is nlanw?*^^ contention relie 

P > Upon the clause about m 
tenance in the deed. 

Looking at the main clause will 


reference to the maintenance clause, 
I do not feel any doubt that the 
estate given to the sons of Rustomji 
is absolute and not limited. The use 
of the expression “male heirs” means 
no limitation upon it. The words 
“absolutely in equal shares and pro¬ 
portions as tenants-in-common” ap¬ 
pear to me to negative the idea of 
any limitation upon the estate given 
to the sons of Framji. 

Further, the use of the words “male 
lieirs” does not import any limitation. 
According to the rule of construction 
laid down in 8. 84 of the Indian 
Succession Act as to wills, such an 
expression in a will will be rejected as 
having no effect in the absence of 
any indication of a contraty inten¬ 
tion- f do not see any reason why a 
different effect should be given to that 
expression in a deed. It may be that 
under the luiglish law there is some 
reason for interpreting the same 
expression differently when used in a 
will and in a deed. I express no 
opinion on that point. But I do not 
see any reason for such differentia¬ 
tion under the Indian law. Apart 
from tliat if the expression is taken 
literally, it will create an estate which 
is anomalous and uncertain in its 
operation. It will include male heirs 
among collaterals and exclude females 
in the descending line. No authori¬ 
ty has been cited to show that such a 
construction is permissible. On the 
contrary it appears from M* 
Kevzie v. Heistonji 0), decided so far 
back as 1852 by sir Frskine Perry C. 
J., tliat the grant to “master builders 
and their sons” and to “their family 
and descendants” was held to be an 
absolute estate; and the contention of 
the son of the grantee that the aliena¬ 
tion by the grantee was invalid was 
disallowed. Though it was a grant by 
the Crown it was held that it did not 
create an estate tail and that no 
reversion to the Crown was reserved. 

Further, even according to English 
law, the use of this expression in 
deeds imports no limitation. As po¬ 
inted in Williams on iieal Property 
at p. 90 (2lst Edition) and Norton on 
Deeds,pages 305 and 306 (1906, edition) 
under a gift to A and his male 
A ta kes t he ffe simple. 

(1) (1852) Perry ^ 
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Lastly. I do not think that the 
words used in the maintenance clause 
curtail in any way the absolute estate 
to the sons of Kustomji nor do they 
indicate any intention to the contrary. 

1 do not think tliat the clause was in¬ 
tended to hate or that it can have any 
such edect even if it be construed as 
suggested by Mr. Coltman on behalf 
of the appellant. Butin fact it ap¬ 
pears as if the clause has been copied 
rrom some precedent without any 
relation to the requirement of the deed 
in question. I do not think that in 
fact anything more than ‘Ue sons 
of Kustomji” is meant by the expres¬ 
sions ‘the male” heirs and ‘‘his of 
their male heirs ’ used in that clause, 
i have not considered it necessary to 
quote the clause here. It is to be 
found at the top of page 4 of Part ill 
of the paper-book. Pven assuming 
that for the purpose of maintenance 
and education, if any son of Kustomji 
died leaving a minor son, that minor 
son would have a legal right to claim 
some interest in the share of his 
father at the discretion of the trustees 
I do not think that could be said to 

e sons of Kustomji 
m the prior clause which I have al¬ 
ready dealt with. On the contrary it 
would be rejected as being repugnant 
to the absolute gift in the prior 
clause in favour of the sons of Framji, 
if the clause as to maintenance is read 
in that sense- I think, therefore, that 
the view of the learned Judge is right 
and the arppellant’s contention must 
be disallowed. 

(The rest of the judgment is not 
material for our Report), 

Mo^ritn J,—Tills i^ an appeal from 
the judgment of Mr. Justice Kanga on 
an Originating Summons taken out 
by the then plaintiffs as truces, and 
asking the following t^wo question viz. 

(1) On the trufl and proper construo- 
tion of the deed of settlement of 
August 13, lh79, and the deed of 
revocation and appointment dated 
July 19, 1888, who are entitled to the 
immoveable properties set out in the 
said deeds and in what proportions? 

(2) Who are entitled to the funds 
mentioned in the deed of revocation 
and appointment and accretions there¬ 
to and in what proportions? 

yqfortutfafefy, the p^tti^s 
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given the Court a good deal of un¬ 
necessary trouble by disregarding 
ordinary rules of procedure. In the 
first place, mere general questions like 
these should not be asked, when spe¬ 
cific question can easily be framed. 
See In re Harman Lloyd y. Tardy (2). 

Accordingly, we directed the Origina¬ 
ting Summons to be amended so as to 
raise the exact question which the 
Court was asked to decide. 

Nor should the third plaintiff have 
been joined as such. It is true that 
he is one of the trustees, but his in¬ 
terests as a beneficiary are distinct 
and substantial, and cannot be repre¬ 
sented by any of the other parties. 
This is exemplified by the fact that 
he is the sole appellant. There is the 
further difficulty that, speaking gene¬ 
rally, co-plaintiifs cannot sever at the 
trial but must appear by the same 
solicitors and counsel- Accordingly 
before us the proceedings were amend¬ 
ed by striking out the appellant as 
the third plaintiff, and adding him as 
the tenth defendant. The original 
draftsman of the plaint and Originat¬ 
ing Summons had fallen into the op¬ 
posite error of making the appellant 
both a plaintiff and a defendant, 
although Sir Lawrence Jenkins had 
long ago pointed out that this cannot 
be done Rustomji y, Purahotiamdaa (3). 

The trial Court remedied this mistake, 
but unfortunately the amendment 
then made was to strike out the appel¬ 
lant as defendant No. I, and to 
retain him as plaintiff No. 3. Hence 
the further amendment ordered by us. 

Then the preparation of the paper 
book leaves much to be desired. It 
does not contain the formal order of 
the learned Judge: and it now ap¬ 
pears that the order was never drawn 
up, and that we were allowed to hear 
this appeal without our attention 
bein^ drawn by anybody to this ma¬ 
terial omission. The explanation 
now given to us is, that this was 
thought unnecessary, because, after 
the question of construction was de¬ 
cided i» the appellate Court, the 
trial Judge would decide certain fur¬ 
ther subsidiary points. It is, how- 

(2) (1894) 3 Ch. 607, 614. 

(3i (J901) 25 Bom.'j 606-3 Bom. L. 

R. ?3t. 
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ever, elementary practice both on the 
original side and in the English High 
Court that an appeal lies not from 
iwhat a Judge says but fr'^m what he 
orders; and that what he orders is to 
be found in the sealed or signed for¬ 
mal order which is entered in the re¬ 
cords of ti e Court. Apart then from 
urgency or some special ground, no 
iappeal should be determined without 
the production of the formal order 
under appeal. And, in my opinion, 
there was no adequate excuse in the 
present case for departing from this 
well established practice. 

So, too, the notes of hearing before 
the trial Judge were not printed. Con¬ 
sequently one cannot tell what has 
been put in evidence and what not. 
All one can say is that the alleged 
Exhibit numbers in the Papar Book 
do not carrespond with the actual 
Exhibit marks on the documents 
produced to us- We have taken steps 
to put all these matters in orler, and 
also to supplement the evidence by a 
pedigree and by two deeds of ap¬ 
pointment of new trustees, but in my 
opinion this is not the work which ap¬ 
pellate Judges should find it necessary 
to do. 


One other matter I will raentioi 
No doubt in course of time practi 
tionors in this Court will get mor 
familiar with the procedure for Ori 
ginating Summons; but with referenc 
to para, 15 of the plaint, I think th 
etter practice is not to plead coun 
sel 8 opinions. In general, they are 
more relevant on a Originatini 
summons than they are in an ordi 
nary suit. So, too, as regards para 
it. trustees should not submit tha 

certain beneficiaries of theirs ar 

Jarred by limitation or otherwise 

ihat IS for the Court to decide. Th 

trustees should not take sides, [ Her^ 

the judgment recited the facts am 
continued as follows.] 

^ point raised on thi 

of tho 1 Summons. The decisioi 
ot the learned judge was as follows:- 

a tniD** question is, whether oi 

luS 

Rustnmii Li’ three sons o 

death after th. 

bhfv Rustomji Dada- 

absolutely the trus 
P P rtles m equal aharegi : * tenant 


in common, or whether they were only 
entitled to a life interest in the said 
propertes. 

The Trusts as regards the said three 
sons of Rustomji Dadabhoy Cama are 
as follows;— 

From and after his (Rustomji 
Dadabhoy Cama) decease, upon trust 
for his sons and their male heirs 
absolutely in equal shares and pro¬ 
portions as tenants in common.* 

It has not been contended before me 
that Parsis in the Island of Bombay 
are not subject to English law gene¬ 
rally and that the English law does 
not apply to this case. According to 
English law, a gift or devise to a 
man and his heirs gives him the fee. 
The words “ his heirs or his male 
heirs ’* are legarded as wmrds ff limi¬ 
tation and not of purchase. They are 
not taken as conferring any estate on 
the heir, but simply as showing or 
marking out the estate the ancestor 
takes. 

On the construction, therefore, I 
hold that the three sons of Rustomji 
Dadabhoy Cama took absolutely the 
trust properties after the death of 

their father in equal shares, as tenants 
in common *' 

I concur in the result which the 
learned Judge arrived at but for some¬ 
what different reasons. The real di¬ 
fficulty arises here from the mainte¬ 
nance clause which runs 

“ Provided...that from and after the 
decease of the said Rustomji if the 
sons of the said Rustomji or the heirs 
male of any of them shall be under 
the age of eighteen years then...it 
shall be lawful for the trustees...du¬ 
ring every such minority to receive 
the rents...of the...hereditaments and 
premises... or the share or shares 
therein respectively to which such 
infant son or sons or his or their male 
heirs shall be so entitled as aforesaid 
and to pay and apply the same or... 
part thereof ...for... the maintenance 
and education of the person aforesaid 
for the time being under the age of 
eighteen years. '* 

Then follows a trust for accumu¬ 
lation of the surplus rents, and to 
stand possessed thereof upon the 
trusts therein declared “ concerning 
the trust premises or the sh«e or 

shares therein from which the same 
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shall have respectively proceeded.” 

Now this maintenaco clause con¬ 
templates the heirs male of a son 
being “ entitled ” to a share under 
the trusts of the settlement. It* how¬ 
ever, the true view is that the son 
takes absolutely, then his share would 
pass either to his assigns inter vivos, 
or on his death to his devisees or his 
heirs general. In no event therefore, 
would the heirs male as such take the 
son’s share. H’urther, if they took at 
all, they would take as on the intesta¬ 
cy of the absolute owner (viz, the son) 
and not as persons “ entitled ” under 
the trusts of the settlement. Further, 
this limitation to the sons and their 
male heirs may be contrasted with 
the limitations elsewhere in the deed 
to the trustees and their heirs. 

It is consequently argued that this 
maintenance clause must he read 
along with the main clause quoted by 
the learned Judge and that these two 
clauses when read together show an 
intention on the part ef the settlor 
that the heirs male should succeed to 
the sons. Assuming, for the sake of 
argument, that that is so, I fail to see 
how the settlor’s alleged intention 
can be carried out except by con¬ 
struing the limitations as conferring 
an estate in tail male. But this pro¬ 
posed construction raises many diifi- 
oulties, and to my mind they arc 
insuperable. In the first place, even, 
if this was an English deed of settle¬ 
ment, the gift is to the “ sons and 
their male heirs ” and not “ to the 
sons and the male heirs of their 
bodies.” Nor are there any other pro¬ 
visions confining this male heirshi]) to 
descendants of the sons. Consequent¬ 
ly, the first requisite for an estate fail 
is wanting. As is put in Coke upon 
Littleton, 9 b; “ If a man devise land 
to a man et sa.uguini suo that is a fee 
simple; but if it be 'emtni v5wo it is 
an estate tail ” ( see Halsbury V ol. 
XXVIII p- 767, note (h) ) The word 
“ devise ” there means by deed. In 
those old days its use was not con¬ 
fined to wills as now a days. 

The cypres doctrine is an instance 
of how this may sometimes be done 
(see Halsbury, Vol,28, p.673). Another 
example will be found in Halsbury, 
Vol. 28, p. 764, where it is said : The 
context may show that by ‘heirs’ was 
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meant ‘heirs of the body-* So that an 
estate tail only is created.” 

Next, if one confines the limitation 
to male heirs generally, this limita¬ 
tion as such is unknown to the law. 
Under L.nglish law in a deed a gift to 
a man and his heirs confers an estate 
in fee simple ; and a gift to a man 
and the heirs of his body or the heirs 
male of hi.s body gives him an estate 
in fee tail or tail male as the case 
may be. But a gift to a man and his 
male heirs is an attempt to create an 
esfjite unknown to the law. Con¬ 
sequently, English law rejects the word 
“male” as being repugnant, and 
construes the gift as if were to tho 
man and his heirs fump'iciter, viz , as 
a gift in fee simple (see Norton on 
Deeds, page 305, and Williams on 
Real Propertv, 22nd Edition, page 
1 ^ 8 ). 

Another example will be found in 
Rcerage-case's'. Thus the limitation in 
the Letters Batent must be to the 
future heirs of the patentee and the 
limitation must be one known to the 
law. The usual limitation is to the 
heirs juale of the body. But, ps 
stated in Halsbury, V(jl. 22, p. 268 : “A 
limitation to heirs male, as distingui¬ 
shed from heirs male of the body, is 
void in England but not in Scotland.’ 
(See also WUfes Cluim of Peerage (4). 
Then in Halsbury, p. 269, it is said : 
“ A peerage is an incorporeal heredita¬ 
ment, inalienable and descendible 
according to the words of limitation 
contained in the grant- A limitation 
to a man and bis heirs will not carry 
it to collateral heirs. For the 
purposes of descent, therefore, this 
limitation is i)ractically equivalent to 

‘heirs of the body.’’ H can be under¬ 
stood, therefore, that in a Peerage 
case there wotild bo a strong reason 
for construing the limitation as one 
to the heirs of the body, for otherwise 
the limitation would practically fail- 
That reason docs not, hawever, 
in English law in a ^ant of land by 
deed similar to the one we have to 
deal with. Such a grant of land wou d 
vest an absolute estate in fee simple 
in the grantee. 

But English law di^ws a distinction 
between gifts by deed and gifts by 

(4) L. R. 4 H. L. 126. 
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will. In an English will there is 
authority to show that a devise to a 
man and his male heirs would he 
construed as giving an estate m tail 
male Isee Williams on Real Property, 
22nd Edition, p. 259; Theobald on 
Wills, 7tn Edition, p 409; and see 
Crumpe v. Cturnpe (5).l 
But in the present case vre have to 
deal with a deed. If then one applies 
English law to the present settlement, 
the word “male** in the main gift and 
also in the maintenance clause would 
I think he rejected. And this cons¬ 
truction would be aided by the \v(u*d 
“absolutely” in the main gift. Under 
these circumstances the main gift 
would confer an estate in fee simple, 
and in my opinion the maintenance 
clause quond the hoirs woultl be rejec¬ 
ted Hshei'.g repugnant to the prior 
absolute gift- 


But the didiculties of tlie appellan 
do not stop there. The settled land i 
Indian land and must devolve accor 
ding to the hs loci Rut estates tai 
or in tail male are unknown to Indiai 
law, and may they always remain sc 
io introduce into this counlry th 
mixed common and statute law on th 
subject, and to refer to the Statute D 
Donis and to recoveries, and fine? 
disentailing deeds and protectors c 
settlements would indeed be a calami 
ty I am, therefore, unable to concu 
m the view of the learned Judge tha 
t arsis are subject to English lav 
generally, and chat English lav 

Upplies to this case, fn my opinio' 
novel estates unknown to the 1 1 \ 
or India can no more l)t^ iutrotlu :e< 
into Bombay by Parsi settlors lha 
they can be by Englishmen or Hindm 
was pointed out by Mr. Kania fc 
defendant No. 2 the illusirations t 
‘ Of the Indian Succession Ar 
It quite clear that in will 

■/ate tail confer under Indian law a 
ubsolute estate. A fortior,, ther Jon 
the same result would follow in 

hy deed and nc 

iLi I ^ both unde 

nd.an law a, well as under Englis 

law the result would be the =ame i 

a set.^ment effected by deed and n 


by will, vi/.., an absolute estate, 

I therefore, reject eiilirely the 
suggestion that the sons took an estate 
in tail male- 

I also reject the applicant's argu¬ 
ment that on the death of Rustomjee 
in 1893, the persons to take were a 
class to be ascertained at that date, 
and consisting of {o) his then survi¬ 
ving sons, and (^) such of their heirs 
presumptive then living as were male. 
This contention appears to me to be a 
hopeless one. For one thing, it 
introduces the eleiueut of siirvivorsIu[> 
of Rustomjee, whicli the siRtlejnent 
itself does not stipulate for. For 
another, it gives part of the properly 
to persons who on no construction of 
the settlement can possibly take as 
specified beneficiaries. Heirs presump¬ 
tive are not necessarily the heirs at 
law. est viventi^. 

Question I will accordingly be 
answered by declaring that the three 
sons took the trust property comprised 
in the 1879 deed absolutely in equal 
shares as tenants in common. 


MAiri'EN AND Chump. .I.r. 

f^nperator, 

r, 

Ahila Manaji^ zVo. 1 and another 

Case No. P of 1922, (with Appeal 

Nos. 218 .and 219 of 1922 dated the 
(ith .June J922. 

(a) Crimiiw! 1\ C. S. r,n-Ce.r. ijiaite of 
rrojetisor of Anutorntj. 

The ccrtiUcate of the Professor of Ana¬ 
tomy is Dot perse admissible in evidence 

apart from special autliurity like section 510 
of the Code of P 

ll>) thide.c- Act S. IH - Diicoveru on in- 
formation. 

When a mau points out unknown matters 
-o otheis, one may presume under the Evi 

with tl.e crime unless he can kIvo some sutis- 

kuoKe ' ‘ 

accused No. 1 

*s. lA UoA/iofe—for accused No. 2 

b. b. Pulkar^ ^lovtromeni Pleader _ 

for the Crown. 

Marlen this case we had the 

advantage of lieuriog from Caunsel 
for the accused all that can fairly be 
said on their behalf, but in the re¬ 
sult I am satisfied that this is a 
clear case of murder. We have had 
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the further assistance of an extreme¬ 
ly clear judgment from Mr. Broom¬ 
field, the Sessions Judge of Ahmed- 
nagar which relieves me from the 
necessity of setting out in any de¬ 
tail the facts of the case, 

bhortly stated the deceased was a 
money lender belonging to the village 
of Brahmanwada, and it is alleged 
by the prosecution that he was 
murdered by people to whom he had 
lent money, namely, the accused who 
were inhabitants of the neighbouring 
village of Kalamb. The two villages 
are about a couple of miles distant 
and the case for the prosecution is 
that the deceased left his own village 
one morning to settle up some ac¬ 
counts at Kalamb, that he left Kalamb 
the same evening, and was murder¬ 
ed on his way home by the accused 
and one other man called Yesu an 
approver in the case; and that the 
accused afterwards carried the de¬ 
ceased’s body to an inaccessible spot 
and threw it down a precipice. 

The exact fate of the deceased 
man was not discovered for a long 
time. Suspicion arose next morning 
by his horse turning up at his home. 
Thereupon inquiries were at once 
made. The police were communica¬ 
ted with and searches were made 
without any result for some 11 days. 
The alleged murder took place on 
the 15th November and it was on the 
26th or 27th that the Police first got 
any real information as to what had 
happened. The Sub-Inspector of Po¬ 
lice did not even know for certain 
whether the deceased was dead, and 
was at a loss to know what had 
really happened. However, suspicion 
had fallen on accused No. 1, partly 
because he was in debt to the money 
lender and had been in litigation in 
connection with the debt, and partly 
because of his suspicious movements. 
Accordingly the police questioned him 
and they proceeded to move their 
camp to Brahmanwada the other 
village taking accused No. 1 along 
with them. It was then that accused 
No. 1 volunteered to point out cer¬ 
tain matters which would show the 
fate of the deceased. 

'Ihe punch were accordingly sum¬ 
moned and accused No. 1 took the 
parties first of all, to the spot cal- 
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led Kothal Dara very much north¬ 
west of the village of Kalamb, anil 
approximately west of the village of 
Lahit, shown in the map which is 
exhibited in the case. Nothing how¬ 
ever was found there. Then accused 
No. 1 said that he would take them 
to this other village of Lahit, and 
there too nothing was found in one 
of the house that he took them to. 
But in the other house that he took 
them to, some clothes of the deceas¬ 
ed man were found. Then he said 
that he would show them the place 
where the dead body was, and going 
south they went to the place Koch 
Kada No 12 in the map and there 
were found certain human remains 
and other articles which have been 
identified as those of the deceased 
man. Later again he said he 
would show a certain further point, 
and so he took them further south 
again to the place where the murder 
is said to have take® place, and 
where there were found more arti¬ 
cles which were identified as having 
belonged to the murdered man. In 
particular there was the chit Exhi¬ 
bit D admittedly in the handwriting 
of the deceased, and referring to cer¬ 
tain accounts with persons who were 
called as witnesses in the case. Later 
on again the saddle of the deceased’s 
horse was found at a point close by 
dece.i>ed’s own home. Following on 
other information given by accused 
No. 1, the police arrested accused 
No. 2, and he also took them to 
certain spots connected with the 
murder. After this both the ac¬ 
cused were arrested and they were 
sent at once to the Magistrate to 
make their confessions. 

The confessions are Exhibits 37 
and 38. In iny opinion they have 
been taken with great care by Mr- 
Phanase, the First Class, Magistralei 
and in particular, T notice with ap¬ 
proval that the Magistrate was care¬ 
ful to follow the English practice 
of warning prisoners that whatever 
was said might be used in evidence 
against them. The confessions, to my 
mind, read as being entirely true 
stories. These confessions together 
with the evidence of the approver 
Yesu and the discoveries which I 
have already alluded to in which 


Imperator V. Ahila Manaji. 



1923 BOMBAY KmpERaTOR r, AhIla ManaJT- 


accused No. 2 also took part to some 
extent, constitute in the main case 
against the accused. 

There is in additton the evidence 
of the deceased’s brother that the 
accused borrowed different sums and 
that they were in debt to the deceas¬ 
ed- The prosecution case too is that 
the deceased was a hard man and 
was exorbitant in the terms which 
he demanded from his contituents and 
that in fact half the village of Ka- 
lamb was in debt to him. Tliere is 
one other man, Sbcku Sakharam (Ex. 
12) who purports to have overheard 
a talk about the murder and to have 
seen the parties returning homes 
late that night. But the learned Ses¬ 
sions Judge thought it safer to dis¬ 


card his evidence altogether, ani 
for the purpose of my jiidgment 
prefer to do the same. 

My learned Brother raised on 
point on the evidence which is non 
the less valuable because it is tech 
nical. 1 refer to the certificate whicl 
was admitted in evidence of the Pro 
fessor of Anatomy at the Grant Me 
dical College as to the hones. Tha 
is Ex Jd and it is referred to bv th 
learned Sessi>ns Judge at page 49 lin 
35 of his judgment. The technicu 
point is whether that certificate a 

such is admissible in evidence. Wha 

took place is this, that cortai: 
articles which were found in th 
place 1 mentioned, such as sac k, dhot 
rags, gunny bag etc., were sent to tli 
Chemical Analyser. The (’hemicn 
Analyser was not called hut mercl 
certificate was put ir 
ihat was correct. The perso 

bub Assistant Surgeon and his 

Sub-inspector 

artirU*^* uie sr 

articles. They are all before the Coi 

All the ar .clos except hones w 
to the Chemical Analv- 

lo 

Thecerti;i.ates fr 

TrJ also T^■e «rti. 

then sent hxr *^ack and w 

of Police, AkS^•T^!’e' 

Surgoon.The p„i„e ' 
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certificate which he thus produced 
was evidence without the Professor of 
Anatomy being himself called. Thu 
Government ITeader has said that 
there is a High ('ourt Circular giving 
directions in this class of cases that 
bones are to be sent to ttie Professor 
of Anatomy Grant Medical College. 
Tliat of course is a right and proper 
course, but the certificate of the pro¬ 
fessor is not per admissible in 
evidence apart from special authority 
like section 510 of the Code of Criminal 
Procedure. It seems to me then that 
without some si)eeial authority on 
that beliaif a certificate from a third 
party like this is only hearsay evi¬ 
dence and is not admissible in the 
absence of any Statutary authority. 
But even setting aside that certificate 
as T in fact do, it still remains in 
evidence that certain bones were 
found. 

Now what are the real facts here. I 
have not the smallest doubt that the 
articles whi.;h were found at point 4 
and point IG were those of the deceas¬ 
ed man and that the remains at point 
16 are his remains. It is also perfectly 
clear to my mimh h^^ving regard to 
the circumstances of tlie case and the 
Idood wliich was found on some of the 
articles that this man liad been 
murdered. 


X 11 o 
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hyi)ol,hc.sis ought I to rejeot the con¬ 
fessions iiiiulo hy the aceii'^ed ? I 
woiiTd rather take the earlier instance 
of t!ie (iiscorery of the articles hy the 
acc ii-cfi. hio explanation is giv'en so 
far as 1 am aware as to how they 
account for their guilty knowledge of 
the locality of these particular articles 
When a nian points out unknown 
m liters like these, (jne may presume 
under the Kvidence Act,j Section 114 
that he is connected with tlie crime 
unless he can give some satisfactory 
explanation as to how he comes by 
that knowledge. As far as I can see 
these accused uive no exolanafion as 
to tliat, apart, from their confessions 
which as I have already said are 
extremely clear and bear on them 
pnmaf.ae the sfamp of truth. Apart 
from that, the identifications, like, for 
instance, the rafter used to carry the 
body and the discovery of tfle parti¬ 
cular building from which it was 
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taken as stated by the accused are to 
my mind most material. T hare already 
raferred to Ex. D. and other articles 
found at point 4. 

Next, if one turns to the evidence 
of the approver there is ample cor¬ 
roboration of that evidence in the 
various circumstances of the case and 
in what was actually found at parti¬ 
cular places. If I understand rightly 
the defence argument that has been 
presented to us amounts' to this, 
that two men Manku and Aba who 
were parties to the conspiracy to 
commit murder are not before the 
Court and that Manku has in some 
way got up this case against the 
accused. But the argument involves 
this difficulty that it leaves no ex¬ 
planation as to how Manku induced 
the accused first of all to point out 
these various articles and then to 
confess what they had done. 

Then there is one other point which 
has been urged upon us viz., that some 
of the articles, clothes for instance, 
were found at the village of Lahit 
and that the saddle was fonnd just 
close to the house of the deceased. 
This it is said shows that something 
must have taken place after the 
death of the deceased and that some¬ 
body must have removed the articles 
in this way so as to throw suspicion 
upon others. Let that be so but I fail 
to see how the placing of these clothes 
in another village could in any 
])Ossible way damnify the accused. 
That would be no evidence against 
them so far as that goes. The whole 
point against the accused is how did 
they come to know where the‘^e 
particular articles were. The explana¬ 
tion given so far as it goes about the 
second village is that the articles 
which were found there were placed 
there by some enemy of the accused 
in order to arouse the suspicion of the 
Bolice against them and that this was 
similarly the reason for the saddle 
being found in the house of the deceas¬ 
ed instead of at the place of the 
murder. I fail to see how these two 
niatters really assist the accused in 
any way. The suspicion would not 
be thus directed against them, for 
they lived in Kalamb, and not at 
either of the other two villages. 

Another point was urged regarding 


the delay in the Police discovery of 
the crime between the 15th and the 
26th November. But when one thinks 
of this mountainous district and its 
valleys, I fail to see how it helps the 
accused that it was not until the 
accused themselves opened their 
mouths on the subject that the Police 
had any real idea as to what had 
happened. In fact, one can see from 
the facts that the Police were search¬ 
ing in the wrong direction from where 
this body was. The body was far 
away at Koch Kada north-west of 
Kalamb though the murder had taken 
place south of Kalamb. 

I hare now dealt with the ma'in 
points urged in favour of the accused. 
As I have already said the case is an 
extremely clear one, and in a pre¬ 
meditated cold-blooded murder such 
as this there can be only one sentence 
namely, that which the learned Ses¬ 
sions Judge has passed upon the 
accused. 

There is one matter about motive 
which was urged before us. This is 
not the first time that a inoney lender 
has met with his death at the hands 
of people who owed him money, and 
to niy mind, that formed an adequate 
motive for the crime being committed 
in the present case. 

The convictions and sentences will 
accordingly be confirmed and the 
appeals dismissed-- 

Crump J ,—I agree. The main point 
for consideration in the present case 
is 'Ahat weight should be attached to 
the confessions made by the accused 
persons. Considering the care with 
which these confessions were record¬ 
ed and the precaution adopted by the 
Magistrate to secure that they were 
voluntary and in the absence of any 
circumstance in the case suggesting 
that they were improperly obtained, 
it is difficult to see any groimd for 
refusing to accept them as good evi¬ 
dence. In particular T «m impress¬ 
ed by the fact that the Magistrate 
allowed these two persons a delay of 
24 hours before recording their state¬ 
ments during which time they were 
kept in his custody and not in the 
custody of the Police. Assuming that 
the confessions were voluntary,and no 
other conclusion seems to be possible 

in the circumstances of the case, 
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their truth can herdly be questionod 
haring regard to the corroboration 
which is furnished not only by the 
conduct of the accused but also by the 
evidence of the approver The disclo¬ 
sure of properties connected with the 
crime at places spread at a consider¬ 
able distance in a wild and moun¬ 
tainous country, and the discovery of 
the human remains at the foot of the 
precipice known as Kock Kada, con¬ 
vince me that the confessions con¬ 
tain a true account of the manner in 
which the deceased met his death. 
That the deceased was murdered is 
fairly established even apart from the 
confessions of the accused. The 
deceased left his village on the 
morning of 15th November 1921 with 
the intention of being absent for a day 
only and on the following morning his 
horse returned to his house without 
the saddle and trappings. From that 
day onwards he has never been heard 
of and the various articles and pro¬ 
perty found at different points noted 
in the case have been proved to be 
the property of the missing man. Al¬ 
though the portion of the skull which 
was found at the foot of the preci¬ 
pice cannot naturally bo identified, 
the general evidence leading up to 
that point is so clear that it is imjjos- 
sible to feel any reasonable doubt that 
this was the skull of the missing 
man, and that he was murdered by 
some person or persons is a reason¬ 
able inference in the circumstance 
of the case. Everything points to the 
death having been caused by some of 
the deceased’s debtors in the neigh¬ 
bourhood and therefore the general 
facts of the c%ise go strongly to 
support the case against the accused. 
In view of the very clear and cogent 

T j of the learned Sessions 

Judge Ido not feel that it is neces¬ 
sary for me to deal at any greater 
sngth with the case. I agree in the 
conclusions arrived at by the learned 
esBions Judge, and in the circumst- 

having regard to 
e premeditated nature of the crime 

imn!! ground for refusing to 

impose the extreme penalty. I agree 

Sr. ® Brother 

must and sentences 
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Fattecfuind Anandram Murwddi- 

Applicant- 

VnKfji V (iluji J/uAar-Respondenti 


S. A. No. 769 of 1922, dated 12th 
September 1922, from the decision of 
Sub. J. at Nasik, in Appeal No. 39 of 
1921 confirming the decree passed by 
Second class Sub. J. at Nasik, in Civil 
Suit No. 154 of 1920. 

(aj Reg Act 83,77 & 72~~Refasal under S, 7J 

It is clear that in order that the suit may bo. 
treated as maintainable under b. 77, the order 
must he one of refusal to order the document to 
he rciiistercd under S. or S. 76‘; an order 
refusing to sanction acceptance of penalty and 
refusing to ■ condone de’ay cannot be treated as 
a roJusal to register by the Registrar -U'ithin the 
meaning of s. 7(i (a-) An order was made by the 
buh^R'gistrar refusing registration, on the 
Registrar refusing to condone delay; The 
(^ecutantof the deed then applied to the 
Registrar to s('t aside the order of the sub Regis¬ 
trar who rejected the application- Held the 
order was one under S- 72> [P C 2] 

Re.g, Act 83 , 33 dl: 77 — Inter — relation, 

S- 34, which is subject to the provisions of 
various sections including S. 77, is not intend- 
ed to lay do-wn any limitation upon the eticct 
ot bs;/ito7;. It simply provides that the 
document shall not be registered unless the 
delay 18 excused. Rut where there is an order 
made by the bub-Registrar refusing the 
registration and where the Registrar has 
relused to direct the registration of the docu¬ 
ment on an application which, may be treated 

ns an appeal, the final order of the Registrar 

can he said to satisfy requirement of S. 72 of 
the Indian Registration Act.[P lyo C 1] 

P, B. btnngne~toT the Appellant. 

Mr. /I/ex A. Rais-loT the Respond- 

3h<ih Ag. C. J.—The question of law, 
that arises m this appeal, relates to 
the interpretation of the provisions of 
ot the Indian Registration Act. The 
facts which have given rise to it are 
these. Apparently a sale deed was 

executed in favour of the plaintiff by 

the derendants on November 20 1919 

ented by the plaintiff on 
March 20, 1920, for registration to the 
bub-Registrar. The Sub-Registrar 
accepted it and issued notice to the 
defendants. The defendants appeared 
on April 7, 1920, and they made a 
statement which may be briefly 
described as admission of (xecution 
subject to the proviso that the sale 

agreement that the 
plaintiff was to recover the property 

w payment of the amount mentioned 
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ii) the sale deed. He also accepted in 
accordance with the rules under the 
Indian Registration Act the penalty 
which was leviable in consequence of 
the admission cjf execution of the 
document not: having been made 
within the lime allovvcd by law under 

8; 34 of the Indian Registration Act, 
sub;iect to the sanction of tlie Regis¬ 
trar who would liave power under the 
proviso to that section in case of 
Urgent necessity or unavoidable ac¬ 
cident to condone the delay. The 
Registrar did not sanctioji liie ac¬ 
ceptance of the penalty and ditl not 
condone the delay, with the result 
that on April 15, ]M10. the iSub-Regis¬ 
trar endorsed on the document his 
order refusing to register it on tlie 
ground that the Registrar luul ?u)t 
given the necessary sanction for ac¬ 
cepting the fine and fur registering 
the document. Thereafter the plain* 
tiff made an application to the R.egis- 
trar, but he saw no reason to revise 
the order already passed by him and 
refused the application on May 5. 

The present suit \vas filed by the 
plaintiif on May Ih, 1920, under 8. 77 
of the Indian Registration Act fora 
decree directing the document to be 
registered. The defendants resisted 
the plaintiffs claim, and tlie trial 
Court dismissed the suit on the ground 
that the suit was outside the scope of 
S. 77 of the Indian Registration Act, 
and therefore not maintainable. 

The plaintiff appealed to the Dis¬ 
trict Court, and tlie First Class bub- 
ordinate Judge, witli appellate powers, 
who heard the appeal, came to the 
same conclusion and athriiicd the 
decree of the trial Court. 
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on behalf of the appellant that tlie 
case is governed by clause (a) of sub¬ 
section (1) of S. 76 because in effect 
there is a refusal by the Registrar to 
register the document, and further 

that in any event it is covered by 
clause (h . 

It is clear that in order that the suit 
he treated as maintainable under 
8. 77, the order must be one of refusal 
to ordtr the document to be registered 
under Sec. 72 or S. 76. I dc 
not think: that the order in ques¬ 
tion can he treated as a refusal 
to register by the Registrar within 
the meaning of 8. 76 (1) (a). We 
have to consider whether it amounts 
to a refusal to direct the document to 
be registered under 8 72 as provided 
in 8. 76 (D (^). 1 may mention here 

that it is difficult to appreciate the 
need for referring to 8. 72 in 8. 77 as 
tlie orders of refusal by the Registrar 
under that section are included in 
8. 76. The point is not easy to decide 
under the provisions of the Indian 
Registration Act. But it seems that 
the true answer to the question that 
arises is to be found in the correct 
interpretation of the Jacts as they 
occurred before the 8ub-Registrar and 
the Registrar. It appears that the 
document was accepted for registra¬ 
tion under 8. 24 of the Indian Rsgis- 
tration Act as it was presented with¬ 
in the lime allowed by Jaw. But the 
registration was refused by him on 
April 15, 1920, as the persons execut¬ 
ing the document did not appear 
before the registering officer within 
the time allowed for the presentation 
of documents, and as the Registrar 
did not condone the delay. We have 


The plaintiff has appealed to this 
Court, and his contention briefly stat¬ 
ed is that the suit is within the scope 
of 8. 77 of tlio Indian Registration 
Act* On the other side, the conten¬ 
tion is that it is outside the scope of 
S. 77, because the order made by the 
Registrar is not covered by either 
clause (u) or clause (5) of s. 76. It is 
urged that there is no refusal on the 
part of the Registrar to register the 
document within the meaning of 
clause (o), and that there is no refusal 
to direct the registration of the docu¬ 
ment under clause (/>). By way of 

to these contentions it is urged 


not got on the record a copy of the 
application made by the plaintiff to 
the Registrar thereafter. But we 
have got a certified copy of the order 
which the Registrar made on that 
application. We have also got a 
certified copy of the entry made by 
tlie 8ub-lCegi.strar on April 15 in his 
own book, tliough it does not appear 
in terms whether that is Book JSo. 2 
referred to in 8. 51 of the Indian 
Registration Act. From the nature 
of the extract put in, it appears to 
me that the Sub-Registrar really 
refused on April 15, 1920, to register 
this document, on the ground stated 
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in theendorseinent.lt is clear that the 
refusal to register was endorsed on 
the document, and there was also an 
entry in Book No 2 of the reasons for 
such an order as required by 8. 71. 
Therefore so far as the act of the 
Sub-Kegistrar is concerned, in spite 
of the previous reference to the 
Registrar which is referred to in his 
endorsement, it seems to me that it 
must be treated as an order under 
S. 71. So far there is no difficulty. 


The further step ihat is necessary 
to consider is whether the applicatior 
made by the plaintilf to the Kegistrai 
after that was an appeal under S. 7' 
of the Indian Registration Act, anc 
whether the order rejecting the appli 
cation is an order refusing to direci 
the registration of the document undei 
section 72. 8. 72 is not referred to ir 
terms in this order, and we do nol 
Irnow whether it was referred tc 
III the application which the pre¬ 
sent plaintilf made to the Regis¬ 
trar oil May :3. But under 8 7;: 

the refusal of the Sub-Registrar, such 
as wo have in this case, is open tc 
appeal to the Registrar; and no parti¬ 
cular form of appeal is prescribed, at 
least none has been brought to our 
notice. The rules under the Act which 
have been referred to are not shown 
to contain any particular form in 
which the appeal provided by 
o. 72 is tn be made. We may, 
therefore, treat the application made 
by the plaintiif as an appeal. It is 
true that when the District Registrar 
refuses to direct the registration of 
the document under 8. 72, he has to 
record reasons for sucli order in his 
|5ook No. 2 as provided in 8. 76 (1). 
It does not appear on the record of 

this case that any such entry of the 

Rn Y made by the Registrar in 

o jsjo. 2, and we must assume for 
10 purposes of ihe present appeal 

It is 

dealt ^ Registrar merely 

plaintitts application 

which the order 

to thei,!h^^ connnunicated 

he omi April 15. But 

the orde^rRegistrar to refer 
Indian Re ■ P^eper section of the 

the necessary entry in Book .No. 2 as 


required by ihat Act would not be a 
sufficient justification for our refusing 
to refer that order to the proper sec¬ 
tion, if it could be so referred. 

After a careful consideration of the 
nature of the order and the steps 
taken in this particular case before 
the Sub-Registrar and the Registrar, 
I have come to the conclusion that 
the order made by the Registrar on 
May 5 was in substance an order 
under 8. 72 refusing to direct the 
registration of the document which 
the 8ub*RegistFar had already refused 
to register- It is no doubt a some¬ 
what anomalous position that the 
power which the District Registrar 
has under the proviso to 8 34 to 
condone the delay should be exercised 
by him in the first instance on a 
reference by the Sub-Registrar, which 
might be, for all that we know- with¬ 
out any knowledge of, and in the 
absence of, the parties concerned and 
that the party should have a right to 
appeal to the same authority practi¬ 
cally to reconsider the decision so 
arrived at by him at an earlier stage. 
But under 8. 72 the party has the 
right of appeal in the case of refusal, 
except when the refusal is based on 
the ground that the execution is denied, 
with which exception we are not 
concerned and for which exception a 
dilferent procedure is provided. The 
present refusal of the Sub-Registrar 
to register the document would clearly 
be one in respect of which there could 
be an appeal to the Registrar. As 
there was an application to the 
Registrar after the refusal by 
the Sub Registrar, it seems to me 
to be fair to treat that applica¬ 
tion as an appeal, and the order there¬ 
on as an order by the Registrar 
rofusii’g to direct the registration ofj 
the document in question. When the! 
order is read in that manner, it isl 
quite clear that the suit is well within 
the scope of S. 77, That is the view 
which 1 take of the nature of thel 
orders made by the Sub-Registrar and! 

I am, therefore, of opinion that the! 
suit is maintainable under S. 77 ofl 
the Indian Registration Act. 

I desire to add a word with reference 
to the argument based on the provu 
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sions of S. 34 that no dccuraent shall 
be registered under the Act, unless 
the persons executing such document, 
or their representatives, assigns or 
agents authorized as aforesaid, appear 
before the registering officer within 
the time allowed for presentation by 
the provisions of Ss, 23 to 26. It is 
urged that where the Registrar refuses 
to excuse the delay under the proviso to 
that section, the document cannot be 
registered and that, therefore, the suit 
for the registration of such a docu¬ 
ment is outside the scope of S. 77. It 
is true that if S. 34 is literally read, it 

I oes present an apparent difficulty; 
ut it seems to me that S. 34, which 
3 subject to the provisions of various 
ections including S. 77, is not intend- 
d to lay down any limitation upon 
he effect of Ss. 71 to 77 with which 
have already dealt. It simply pro- 
ides that the document shall not be 
egistered unless the delay is excused. 
3ut where there is an order made 
)y the Sub-Registrar refusing the 
'egistration as in the present case 
ind where the Registrar has refused 
10 direct the registration of the docu¬ 
ment on an application which, as I 
have already stated, may be treated 
as an appeal, I do not see how the 
final order of the Registrar can be 
said not to satisfy the requirements 
of S. 72 of the Indian Registration 
*Act. In spite of the difficulty, which 
no doubt does arise in view of the 
apparent conflict between the provi¬ 
sions of S' 34 and those of Ss. 71 to 77, 
I think that the present suit should be 
treated as falling within the scope of 
S' 77 of the Indian Registration Act. 

I wouldi therefore* allow the appeal, 
discharge, the decrees of the lower 
Courts, and remand the suit to the 
trial Court for disposal according to 
law. All costs up to date to bo costs 
in the suit. 

Crump J,—I concur. 

Appeal allowed^ 
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Macleod, C. J. and Crump. J. 

Hiiachand Modekand —Appellant. 

V. 

Hansabai G'Jwprt/rao—Respondents. 

S. A. No. 670 of 1921, dated the 8th 
November 1922, from the decision of 
Joint Judge of Poona, in Appeal No. 
190 of 1920, confirming the order 
passed by Sub-J. at Baramatji, in 
Darkhst No. 655 of 1119. 

Deccan Aijricalturisti^ Relief Act S, J2-l{eirs 
of 'd(/i icuUuri.it not covered. 

If it liad been intended that in the case of tlie 
death of a judg?nent debtor who was an agri¬ 
culturist, his property in the hands of liis heirs 
could be taken possession of by tlie Collector 
under the directions of the Court, then that 
ought to have been specifically stated in the 
second para of S. %'l, 

S /?• R'iA7jti/€—for the Appellant. 

MacUod C. J ,—A question arises in 
this appeal which does not appear to 
have been decided in any reported 
case. The plaintilf obtained a decree 
against one Sagunabai. It was an 
ordinary money decree, and, therefore, 
he could not seek to execute the decree 
against the immoveable property of 
the judgment-debtor who was held to 
be an agriculturist. But plaintiff 
might have applied to the Court under 
paragraph 2 of of the Dekkhan 

Agriculturists* Relief Act to direct 
the Collector to take possession, 
according to the terms of that para¬ 
graph, of any immoveable property 
of the judgment-debtor to the posses¬ 
sion of which he was entitiled, and 
which in the opinion of the Collector 
was not required for her support and 
the support of the members of her 
family dependent on her. The judg¬ 
ment-debtor having died, this Dar- 
khast was filed against her daughters 
as her heirs; and it is now contended 
that the Court has jurisdiction to direct 
the Collector to take possession of the 
immoveable property which has come 
to the daughters as heirs of the origi¬ 
nal judgment-debtor. Both Courts have 
dismissed the Darkhast, and we think 
they were right. If it had been intend¬ 
ed that in the case of the death of a 
judgment-debtor who was an agri¬ 
culturist, his property in the hands of 
his heirs could be taken possession ofj 
by the Collector under the direction^ 
of the Court, then that ought to havd 
b^en. specifically stated in the second| 
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para, of S. 22. We cannot accede to the 
argument that wo should read into the 
section the word.< “or his heirs” after 
the word “judgment-debtor” with the 
various consequential . alterations 
which would have to be made in that 
paragraph. That would be, so far as 
[ can see, entirely contrary to all 
canons ef construction, and if the 
Legislature thinks that a creditor 
should have the remedy provided by 
j6. 22, paragraph 2, not only ageinst 
the judgment-debtor, but also against 
his heirs, then it is for the Legislature 
to make the necessary amendments in 
the Act. The appeal will be dismissed. 

Appeal distaiHSed. 
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Shah and Cf{ump JJ. 

Naru tlari Oujar— 


Naru Hari V. Tai Kom. 
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Appellant. 
Respondent. 

. . A. No. 683 of 1921 D. 2.5th Sep¬ 
tember 1922, against the deci.sion of 

f 1920 Appeal No. 242 

Ifinda Laiv-Alienation-WidowSnrrender 

in favour of next rever.dnnei-^Death of th 
rtvvraioner-.JiUjht^ of second next reversioner, 

suit. He died leaving a widow, a daughter 
and a nephew. In March 1911 the Hidow*^con- 
veyed the whole of her estae by way of gift 
t ) hei daughter by a registered deed. I'he 
daughter conveyed the whole estate .absolutely 

.In,! ' i^Pcember 1912. The 

aughter died la 1915 leaving a daughter Tai 

the presentdefeadant. The widow gifted away' 
te tte i%‘’‘T 'P '“'r Kraaddaagh. 

thTse lLTj‘°Pbiims 

iluse lands as a reversioner. The widow d.ed 

ait iH'" 7 lain'liK'dthis' 
lit in April 1919 to recover t!ie lands as n 

evc,.saa,er. Th • defence was that the widow 

inpletey and eftectively sur. eiide.'ed her 

cinvn ‘''“t ''''■P" the daughter 

lier BppP'uber 1912 to 

in 191(1 “* the lands in suit by her 

valid, and noUinble^ t'''’l «'''‘"‘*‘‘.»UKbter was 

aionatio„byuiifi:!raow.l‘;M'irt!‘2r'' 

4«T.'A rt'and^s v. x'^nchinppu 

A-m. •that then? “ r I. 

most ha fu niIr! PP'xBtioi'a which 

" idow, with consent “ «"P'P''<ier by the 

The (iiHt is flat tie ^ the next heir valid, 
iiotpaitial The.! ^''^ nder must he total, 
must he b:,na fide a,?uP'-Peuder, 
divide the estate a device to 

iPth the Ponditions:‘l‘'iaf|iri:i-nr^pre^'e^! 


case, and therefore the alienation hy the widow 

ia 1911 could not bo cballeiiKod by the rever- 

sioner. 

Matifrikar—iov the Appellant. 
Aot/nji—for the Respondent. 
.Judgment.—T he fads which bave 

given rise to this appeal are few and 
simple. One Gopal was the owner of 
the property in suit. He died leaving 
a widow named Venai and a daughter 
named Vithai. He also left a ne¬ 
phew. In March 1911 the widow con- 
veyed the whole of her estate by way 

daughter by a register- 
ed deed. The daughter conveyed the 
whole estate absolutely to the widow 
on the 14th December 1912 The 
daughter Vithai died in 1915 leaving a 
daughter Tai, who is the present de¬ 
fendant. Venai thewidow gifted away 

the lands now in suit to her grand¬ 
daughter, the defendant, on the 6tli 
April 1916. The plaintiff, who is the 

nephew of Gopal, claims these lands 

as a reversioner. Venai died in No¬ 
vember 1918, and the plaintiff filed 
this suit in April 1919 to recover the 
lands as a reversioner. The defence 
ot the defendant was that the widow 

Venai completely and effectively sur¬ 
rendered her whole estate to the next 

reversuoner, her daughter, in March 

1911, that, when»the daughter Vithai 
mJtrhe^tt December 

1912 to her the widow got an absolute 
estate, and that therefore, the ffift of 

the lands In suit by her i,; 1916 i,, ff 

'vas valid 

The trial Court decided in favour nf 
the plaintiff holding that the re.-^ult 

iQi"' transactions of March 

l.)ll and December 1912 was thL 

there was no surrender of the 
widow s estate, and that in effect t e 
Widow continued to hold the widow’? 

?f ^hp''V favour 

of the pre.sent defendant. She was 

therefore, held to bo incompetmit ?? 

convey any interest beyond her life 

time as there was no suggestion of 

any legal nece.ssity in t le case Ac 

favour of the reversioner ^ ^ 

T appeal the learned Assistant- 

Judqe declined to treat the two fran 

sactions of 1911 and luio * 5 ; 
one and the same transaction. He 
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treated the transaction of March 
1911 on* its own merits, and came to 
the conclusion that thereby Venai 
effectively surrendered the widow’s 
estate in favour of her daugbier, the 
then next reversioner; and that she 
got back in i9l2 not the original 
widow’s estate, but a complete 
and absolute ownership over the lands 
which was vested in the daugliter 
at that date. He was, therefore of 
opinion that the gift of the lands in 
suit to the granddaughter in 1916 by 
the widow was valid, and the rever¬ 
sioner had no right to challenge it. 
The suit was accordingly dismissed. 

In the appeal before us it is 
contended that the transaction of 
1911 should not be accepted as an 
effective surrender of the widow’s 
estate in favour of the next reversioner 
and that the second transaction of 
1912, whereby the daughter conveyed 
back the properties to her mother 
should be treated as evidence of the 
fact that the original gift in favour 
of the daughter was not intended to be 
an unconditional surrender of the 
estate. It is also pointed out in view 
of the recital in the deed of 1912 that 
the sanction of the Collector in res 
pect of some lands was believed to be 
necessary to give effect to the first 
conveyance, and that as that sanction 
was not obtained, the surrender evi¬ 
denced by the first document could 
not be accepted as valid. In support- 
of this contention reference has been 
made to the decisions in (Jltunder 

Ssinijal V. Surnamot/i l>ebi (1). (!h(il!a 
SuhbiakSadriv, PaUry PatUibhirnttynf a 

(2) and Rangappa v. (3) 

It is needless, however, to examine 
those decisions in detail in view of 
the pronouncements of their Lord- 
ships of the Privy Council in Rdnga. 
s um Gjtinden y. l\^achiappa Goiinden (4) 


(1) [1895] 22 Cal. 354. 

(2) [19081 31 Mad. 415 (151). 

(3) [1908] 31 Mad. 36618 M. L. J. 
309-3 M. L. T. 355 (K. B.), 

(1) [1919] 42 Mad. 523-16 I. A. 72- 

36 M. L. J. 493-17 A. L, J. 536- 
29 C. L. J. 539 -21 Pom. L. R. 
640-10 L. W. 105-23 C. W. N. 
777-(i919) M- W. N- 262 26 M, 
L. T. 5-50;i. C. 498 (P. C;)., 
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and in Sureshwar Misser v. Maheshrani 
Afisrain ( 6 ). The following obsenra- 
tions in Sureskwar y, ( 5)1 

are pertinent to the point in the pre¬ 
sent case. Now there are two condi¬ 
tions as there laid down which raustl 
be fulfilled to make a surrender by thel 
widow, with consent of the next heirl 
(necessity being out of the question), 
valid. The first is that the surrenderl 
must be total not partial. The secondj 
is that the surrender, in the words ofl 
Gonnd 7t's case must be a bona ft le sur-\ 

render, not a device to divide thees-l 
tate with the reversioner. 

Applying these two tests to the pre¬ 
sent case, it seems to us clear that in 
March 1911, the widow surrendered 
her whole estate in favour of the next 
reversioners. It is admitted that the 
lands and the house referred to in 
that document constituted the whole 
of her estate It is not suggested that 
surrender was partial. The second con¬ 
dition that it must be a bona flk .sur¬ 
render, not a device to divide the'estate 
with the reversioner, also is fulfilled. 
It cannot he suggested in tlie 
present case that in 1911, wlien the 
widow was in bad health and her 
widowed daughter was staying with 
lier it was intended to be merely a 
duvi c to divide the estate with the 
reve.sioiier, 

'I lie quest ion of transfer of posses¬ 
sion does not pro'-'orit any ditficiiJty 
to our mind, because the widow and 
the daughter both lived togeLher, and 
such transfer of possession as was 
possible and necessary under the cir- 
-cumstances was effected. It seems to 
us that looking to the transaction of 
1911 alone for the moment, it was 
undoubtedly a good surrender. 

It is argued, iiowevr, that tlic tran¬ 
saction of December 1912, must be 
taken as part of the same transaction, 
and that when the land was conyeyed 
back to the w-idow, it was the original 
widow’s estate that was restored- and 
not that the lands were conveyed 
hack to her absolutely as owned by 

the daughter at the tim^- We are 

(5) [1920] 47 I. A. 233-39 M. L. J* 
161-18 A. L J. 1039-12 L W. 
461-(1920) M. W. N. 472 28 M- 
L. T. 154-57 I- C. 325 (P. C.). 
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at all sure whether the widow’s estate 
once effectively sarrendered could be 
re—Qreated But that is not so much 
the question raised by the appellant. 
What we are asked to hold by the 
appellant is that the intention of 
the parties must be gathered from 
the recitals in the second document 
which would show that the first 
transfer was invalid- We do not 
think, however, that a document 
executed nearly a year and nine 
months after could be treated as 
part of the same transaction, and 
the recital in the document as to 
the absence of the Collector’s sanction 
cannot be relied upon as proving either 
the necessity for such sanction, or the 
temire of the land conveyed by the 
widow to her daughter. Under these 
circumstances, the second document 
cannot be read in the sence in which it 
13 argued on behalf oftho appellant 
It should be read by the Court; and 
It seems to us that the lower appellate 
Court was right in treating the docu¬ 
ment as a later and independent transac¬ 
tion conveying the estate, which 
It does purport to convey namely the 
absolute interest of the daughter 
in the land. IP that position is 
accepted, it follows necessarily 
that the gift by Venai in fa¬ 
vour of her granddaughter in 1916 was 
perfectly valid, and not liable to be 
challenged by the present plaitiii.P. 
We therefore, all,nn tlie decision of 

the lower appellate Court and dismiss 
the appeal with costs. 
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MACLEOD, J. and CrDMP, J. 
Impuruo Sdkhftram l<.arninr kar-—Ann\\. 
cant ^ V. ■ ■ 

t. 

57 oF application No. 

November, 

fU "t order passed by Sm. C 

Ct.^Judgein mis Application No. 24 

been passed in some q -1''^ ^ 'jc-ci-eo ]iad 

ainst the epplicaet u ‘ ^ 

piicant iniiet have hnowl 

a derrco has been ‘ passe w 

against him but ^'omo court 

boaa passed against hi^*^*’**^^''^*^ decree has 

y against him ina particular Court ia 

1933 B-35 


BAPURAO V.. BHIVBA QHQLAP. 


the applicant 
decree. The 
the summons 


favour of a particulair man for a particular sum, 

B. A. Tuijupurkar—ioT the Appli¬ 
cant. 

H. Helkat for the Opponent. 
AJacM C. J-.—We think that the 
learned Judge was wrong in ref ns mg' 
to entertain the applicant’s p.tit.on 
tor setting aside the o.vpane (iccee 
passed against him. Under Aidi-do 
164 of the Indian Limitation Act ihe 
defendant had thirty days fr.nn ihe 
date of the decree, or where the 
summons was not duly served, when 

had knowledge of tlie 
petitioner alleges tliat .. 
had not been duly ser¬ 
ved, and that.he had no knowdedge 
or the decree until execution was le¬ 
vied against him. The plaintiff s reply 
was that the defendant had knowledge 
of the decree because l,e (tiio plain- 
DU had asked two person.s to toll 

to settle. Those two persons were 
exaimncd on commission. We do not ' 
think that their evidences sufficient 
to impose knowledge of the decree on 

meaning of 

the Of 

tfie Article mean something more 
than mere knowledge that a decree 
had been passed in some suit in 

e think It means that the! 
applicant must have knowied-e 
not merely that a decree has heS 
passed by some Court against him 
but t.iat a particular decree has been - 
passed against him in a pmi'uU I 
Cenirt ,n favour of a partim.lar^per" 

‘let’tor ,s not in such a tkvou’al lJ 

ZT d,'Tk' 

:s ",'“'0 th/j'.d"! 

ment-debcor might have received 
^omo vague information that a Soewee 

think, therefore, ti,a^ 

shruH^^ absolute and the Jud'e-e 
sUuh now decide the applicatim, ?o 

set aside tber-r;,,,/, ^ 

«. Oo... „iii » . i.- 

thcatlon. ,„„a, abKu'' 
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“ Marten and-Fawcett. J. J. 

Emperor, 

V. 

K^anhaSa 7'afi/ai L^^wand^ Accused 
Criminal Reference "No. 71 of 
dated 6th November 1922. 

€rimii,al P (7 .9 341~Deaf and dumb accused-^ 
Attempt to commit suicide 

A draf and durr li accused as convicted on 
his confession indicated by sipiis indicating to 
attempt to commit suicide and the High Court 
sentenced him to one day’s simple inprii;onni 0 at 
S'. S, totlcar^ Government pUuder — 

for the Crown. 

Accused absent. 

Mf^rten ./.—In this case the record 
and proceedings have been submitted 
to U3 under S. 341 of the Criminal 
Procedure Code to pass 'thereon such 
order as the Court thinks fit. The 
accused is deaf and dumb and he has 
been convicted of attempting to 
commit suicide. His apparent reason 
for making this attempt is that his 
brother had refused to partition the 
lands which they jointly held. The 
reason given seems an inadequate 
one. Litigation would seem a more 
ordinary remedy, but the unhappy 
condition of thi.s ii.irortunate man 
must to my mind weigh very largly 
in his favour in considering what 
course we ought to take under the 
present circumstances. 

As far as the authorities go, 
in King-Emperor v. Mondn (1) the 

accused was acquitted, as the Court 
considered that it was not established 
that he knew the nature of the act 
commited or that he acted with a 
dishonest intention In Emperor v. 
A Deaf find Dumb Accused (2) a deaf 
and dumb man was convicted of theft: 
and In re A Deaf and Dumb Man (3) 
the Court remanded the case to the 
Magistrate to make enquiries about 
his antecedents and his ordinary mode 
of life and as to how he ordinarily 
made communications with his rela' 
tives and others. 

In the present case it would appear 
that the accused made certain sign 


(1) (H^02) 4 Bom. L. R. 296. 

'{2) (1910) 40 Bom. 598—18 Bom. 

L. R. 553^-8 Cr. L. R. 438. 

(3) (1906) 8 Bom L. R. 810-4 Cr. 

L. J. 444 
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to signify what took place; as will b® 
found on re iding his statement on page 
11,It is not shown to us how the speci¬ 
fic questions put to the accused were 
communicated to him. Unfortunately 
the learned Magistrate does not say 
definitely whether the accused is able 
to read or write and consequently to 
communicate with people in that way. 
But on the whole I do not think it 
necessary to have this case remanded 
or to direcD a retrial. I think the 
justice of the case will bo met if we 
affirm tlio finding that he is guilty 
of the o.fenco and convict him accord¬ 
ingly of an attempt to commit 
suicide and direct that he be sentenced 
to one day’s simple imprisonment. 
At the same time the First Class 
Magistrate at Karad should be re¬ 
quested if practicable to admonish the 
accused, and to point out to him that 
it is wholly improper for him to 
attempt to take his own life as a' 
remedy for his brother’s conduct. 

On the whole I have considered it 
inadvisable to proceed under S. 562 
of the Criminal Procedure Code as it 
does not appear clear whether the 
accused wijuld be capable of entering 
into the bond and so on for good be¬ 
haviour which it. indicated in that 
section. 

Fawcett J: I agree. 
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Macleod C. j. and Crump. J. 

Emperor, 

jIasuTbhai AbduUabhai Laiji, 

Cr. A. No. 633 of 1922 D. 20th De¬ 
cember 1922, from the cnnvinction 
and sentence passed by Third Pre¬ 
sidency Mag. Bombay. 

Companies Art 7G - Extraordinary 

7neeett»fj is no substitute far ordinary meeting> 

The fact, that certain share holders of 
the Company sent in a requisition to the di' 
rectors for the )io!ding of an extraordinary 
meeting and according to that requisition an 
extraordinary meeting was held, is not a 
compliance with the proviaiohs of S. 76. 

Strangm n, Jinnah and Desai ^—for 
the Accused. 

Vdinbir^ —(or the Complainant, 

• . 

Knngi, Advocate r/C7?€ra/-(Public Pro" 
secutor) for the Crown* 
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Emperor v. I^asur ShaI 



3/dcZ^-od C. J.—The first accused, 
the Standard Aluminium and Brass 
Works Ltd, and accused No';. 2 to 
6 as directors cf the said Company 
were charged before the Third Pre¬ 
sidency Magistrate with having com¬ 
mitted offence under Ss. 7b and KJi 
of the Indian Ccmpanies Act VII 
of 1913. The facts arc not in dispute. 
The Company was registered on 
February 27, 1920, and coinmenced 
business on January 3. 1921 The'sta- 

tutory meeting under S. 77 was held 
on March 30, 1921. A general 

meeting was held on the same day. 
Then under IS. 76 the Company had 
to hold a general meeting within 
fifteen months of that date, that is 
to say, before June 30, 1922. It must 
be admitted that no general 
meeting within the meaning 
of that term under the Articles cf 
Association was held before June 30, 
1922, nor was any balance sheet, 
audited by the auditors of the Com¬ 
pany, prepared and oread before the 
Company in a general meeting. It 
appears then that there can be no 
doubt that the Company and its of¬ 
ficers had committed a default un¬ 
der S. 76 and S- 131 of the Indian 
Companies Act. But reliance was 
placed by the accused on the 
fact that certain shareholders 
of the Company sent in a 
requisition to the directors for the 
holding of an extraordinary meeting, 
and according to that requisition an 
extraordinary meeting was held on 
Juno 29. It was very strenuosly ar¬ 
gued before the Magistrate that tho 
holding of that meeting was a com¬ 
pliance with the provisions of S. 76, 
Aricle 60 provides for the statutory 
meeting required by S. 77 of the 
Indian Companies Act. Then under 
Article 61 other general meetings 
shall bo held once in the year 1921, 
and in every subsequent year at such 
time and place as may be prescribed 
by the Company in general meeting 
and if no other time or place is pres¬ 
cribed at such time and place as 
may be determined by the directors. 
The first of such general meetings 
may be held on the pame day as Iho 
statutory meeting. Under Article 62 
tho general meetings referred to in 

the last preceding. . clause shaJl be 


called ordinary meetings; all other 
meetings of the Company shall be 
called extraordinary meetings. 

It seems to us it is quite impos¬ 
sible for us to hold that extraordi¬ 
nary meetings, such as the one which 
was held on the requisition of the 
sliareholders on June 29, was a 
general ineeting within the meaning 
of that terms in S. 76. Reference 
was made before the Magistrate to 
certain English cases, but w'e do 
not think there is any need to refer 
to cases decided under the English 
Act, as we have before us the In¬ 
dian Companies Act and the Articles 
of Association of the Company, and 
we need only consider what is pres¬ 
cribed by that Act read with the 
Articles. 

The convictions were, therefore, 
right unless any of the accused could 
prove that they were not directors 
at the time the default was com* 
mitted. But that has not been proved. 
Only in the case of accused No. 2 
it was argui d that he could not know¬ 
ingly be a party to the default, as he 
had sent in his resignation to the 
Con.pany on March 2i, and under 
Article 97 he ceased ipso Jncto to be a 
director at the time when the notice 
was sent in. Although afterwards 
he did attend meetings of the Board 
and actually presided at tbe meetings 
as Chairman, his contention now 
seems to be that he presided as a pri¬ 
vate individual. When we asked 
what meetings he had attended 
after he had sent in his resignation, 
we were told he presided at meetings 
on June 24 and June 28, and as it 
was quite impossible for the Com- . 


pany to hold a general meeting before 
June 30, in the absence of any no¬ 
tices having been sent; out - under 
Article 64 he could not be liable for 
the default. We doubt very much 
whether that argument would be suc¬ 
cessful. Lut there is no need to con¬ 
sider it because on reference to the 
Minute Book the attendances of ac¬ 
cused No. 2 at the Board meetings 
can be seen. He presided at the 
meeting of March 9. He was absent 
from the meeting he*d on May 16. 
The first minute of that meeting is 
as follows:— ‘‘Mr. Hajibboy A. Thaver 
was apppointed Chairjuaa ' ^ th^ 
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absence of Mr. Nasurbhai A. Lalji 
(that is to say the second accused) 
trom Bombay.” It is curious to note 
that vrc can find no reference to the 
letter of accused No. 2 resigning his 
of ice as director in the minutes of 
tiiat rnebting, although tbcro is a 
r^L'erence to a letter received from 
Dtfdabhoy S. Madan resigning his 
office of director which was by 
a resolution accepted. At tlie 
time of the meeting of June 13 
the second accused had return¬ 
ed to Uonibay and presided as 
Chairman. Again he presided at 
meetings of June 19, June 22, June 24 
and June 28. Then in accordance 
with the provisions of the Articles of 
Association he resigned his olJ ice as 
director on June 30- There is 
no substance, therefore, in the 
defence which has been urged 
before us on beiiaif of the second 
accused which as a mat er of fact 


was not urged before the learned 
Magistrate, VV o can only consider 
that the statement of tlie second 
accused which he made to the eifect 
that after his resignation was sent 
the Board for reasons best known to 
tlu rn did not choose to accept it, and 
in ignorance of the law on the sub¬ 


ject he did attend some meetings, does 
him very little credit. 

Then accused Nos. 3 and 5 have not 
improved their case by alleging as an 
ejccuse for not complying with the 
provisions of S 131 that the auditor 
had conspired with some of the share¬ 
holders 10 delay in bringing out his 
report on the Company’s accounts. 
The auditor in his evidence said he 


had asked to see the securities for 
the Rs. 2,47,000 drawmby the Agents 
and had not seen them up to that day. 
^further comment on these allega¬ 
tions of ^fchis accused is unnecessary. 
In any event, even if such a cons¬ 
piracy had been proved, that would 
not prevent a default on the part of 
the accused being committed. * 
Accused No. 4 complained that the 
Magistrate had unjustihably lined him 
Rs. 50 more thau accused Nos. 2,-3 
a,id 5. The Magistrate says;— 

. *'From the attitude taken up by the 
accused No 4, Vaikunth >^iubala 
Desai, I have had reason to think tha 
had been misguiding the 


accused in wrongly interpreting the 

law to them. ’ 

We can safely rely on the Magis- 
strate’s appreciation of the attitude 
of this accused. 

This case took a very long time 
before the Magistrate and he remark- 
ed^at tlie end of his judgment ;— 

In conclusion it only remains for 
me to say that 1 was obliged to write 
a somewhat lengthy judgment after 
a regular trial by reason of the legal 
defence set up in the case. If that 
was not so, I should have disposed of 
the case in summary trial under S. 278 
of the Act.” 

The Magistrate was obviously right. 
None of these defences set up by the 
accused at very great length had any 
substance whatever, but the Magis¬ 
trate was obliged to deal with them 
also at very great length in a very 
able judgment. If the accused had 
been better advised with regard to 
the attitude that ought to have been 
taken up before the Magistrate, they 
would have admitted the default, and 
pleaded extenuating circumstances. 
If that had been the case, we have no 
doubt the matter would have termi¬ 
nated in a way more satisfactoy to the 
accused than it, did. The appeal will 
be dismissed. 

Appeal dimnased, 
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Macleod C. T, akd Crump. 

Roi Kaahibai —Appellant. 

J urahoiiam Aes/iayj?—Respondent. 

0. C. J. Appeal No. 9? of 1922 D. 
17th Jan. 1923. in Suit No. 1371 of 
1921. 

fa) Eaaements'fAct S$,32ya'ndS3- Form of decree^ 

Onco the plaintifl establishes that bis 
windows are ancient and the defendant by th^ 
proposed buildings threatens to disturb his 
easements, then he is entitled to an injunction 
with regard to the windows which have been 
held to ne ancient and it will depend upon the 
mturo action of the defendant whether the 
injunction has been disobeyed. Form 15 of 
Appendix D of the Code of Civil Procedure is 
the form prescribed for a decree in a quia 
timet action aski:;g for an injunction against 
a building higher than the old level. But tliis 
form is not appropriate as expressing what the 
\ Court should direct if the pJaintift succeeds 
in a. quia timet action, Though the plaintiff 
'irr^y have an easement of light and air for all 
windows which obtained light over the 
old buildings, he ha« no cause 
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action, against the defendant unless defendant 
threatens to disturb his enjoyment of the 
easement. Therefore, if he succeeas in proving 
that, ha is entitled to an injunction restraining 
the defendant from disturoing the easement, 
to the eojoyment of which he nas been held 
to be entitled. When the delendant U so 
enjoined, it will depend upon the future 
character ot his building whether ne has 
disobeyed the injunction in such a way as to 
give rise to a right of action, 

Strangman with Kariga and Pttigarn — 
for the Appellant. 

[averatkty with Colt man — for the 
Respondent. 


Ai(il<:ieQd C. J —This a guia tirne 
action filed by the plainlirf as ownei 
of a property in Lalwady, old Hanu- 
man Cross J^ane, Kalbadevi. asking 
for an injunction against the defend 
ant from erecting or maintaining 
erected any building or erection ou 
her premises mentioned in the plaint 
so as to cause a disturbance of the 
plaintiff’s easements of light and air 
across the defendant s premises enjoy¬ 
ed by the ancient windows referred 
to in the plaint. The trial Court 
granted a decree and declared that 

in the iSouth wall of the 
plaiiUilf’H premises mentioned in the 
plaint and shown in the plan annexed 
as Ex. C to the plaint were ancient 
windows and that the plaintilf was 
entitled to an easement of light and 
air for his premises over and across 
the defendant’s premises mentioned 
m the plaint save so far as the same 

was obstructed by the defendant’s old 
bulding also mentioned in the plaint 
and shown by a white broken line in 
the said plan. Then an injuction was 
granted against the defendant from 
erecting or continuing to erect or 
maintaining erected upon her premise 
mentioned in the plaint any house, 
building or erection of a greater 
height than the building which for- 

wS premises and 

mch had been recently .pulled down 

0 or in such luannGr as to darken 
p'lSiff windows of the 

S 14 ? ^ *0, 11, 12. Id, 

farastlffi^^^ and so 

obstructed 

the defendant sold building. 

fh J5! has appealed again 

* fu " ^ coatended before i 

tUat the plaintiff’s windows were n( 


ancient; it was only suggested that 
the easements of light and air enjoyed 
previously by some of the windows 
might not be materially affected if 
the defendant built according to tlie 
proposed plan. It is not necessary, 
however, to enter upon such details in 
the case, for once- the plaintiff es¬ 
tablishes that his window's are ancient 
and the defendant by the proposed 
huildings threatens to d-isfurb iiis 
easements, then he is entitled to an 
injunction with regard to the windows 
which have been held to be ancient 
and it will depend upon the future 
action of the defendant whether the 
injunction has been disobeyed. The 
defendant does not mention in the 
memorandum of appeal that she 
objects to the form of the decree, but 
we think there is considerable subst¬ 
ance in the objection which has now 
been raised. It is quite true that Form 
15 of Appendix D of the Code of Civil 
Frocedure is the form prescribed for 
a decree in a quia hmet action asking 
for an injunction against a building 
higher than the old level. That form 
is the common form of injunction 
\vhich has been used in England ever 
since the case of 1 ales i\ jaefe^ (1; 
but it is obvious, when reference is 
made to the Indian Easements Act, 
that this form is not appropriate as 
expressing what the Court should 
dir'^ct if the plaintiff succeeds in a ^wial 
timet action. Though the plaintiff may 
have an easement of light and air for 
all the windows which obtained light 
over the defendant’s old buildings,! 
he has no cause of action against thej 
defendant unless she threatens tq 
disturb his enjoymenc of the ease 
ment. Therefore, if he succeeds inj 
proving that, he is entitled to an 
injunction restraining the defendant] 
from disturbing the easement, to th« 
enjoyment of which he has been held* 
to be entitled. By S. 32 of this Act the 
owner of a dominant heritage is 
entitled to eiijuy an easement without 
disturbance by any other person. 
What amounts to an actionable 

is defined’in S. 33 of the 
Act. When the defendant is so enjoin¬ 
ed, It will depend upon the future 
character of .his building whether he 
hajjlj^obe yed the injm iction in such 

(1) (1866) L. Ri 1 Ch. 296 
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a, way as to give rise to a right of 
action. In the case of Colls v. Home and 
Colonial Stores, Limited (2) Lord 

Macnaghten pointed out that the 
common form of injunction which had 
been in use since the case of Yates 
Jack (1) was not altogether free from 
objection. Their Lordships thought it 
better that the order when expressed 
in general terms should restrain the 
defendant from erecting any building 
so as to cause a nuisance or illegal 
obstruction to the plaintiff s ancient 
windows as the same existed previ¬ 
ously to the taking down of the house 
which formerly stood on the site 
of the defendant’s new buildings. If 
the decree stood as it has been drawn 
u,), it might follow that if the plain¬ 
tiff’s ancient windows were in the 
slightest degree darkened, injured or 
obstructed by the defendant’s new 
buildings, that would constitute a 
disobedience of the injunction, though 
it might obviously be no disturbance 
according to the provisions of the 
Indian Easements. Act. The decree 
will, therefore, be amended by per¬ 
petually restraining the defendant 
from disturbing the easements to 
which the plaintitf is entitled in 
respect of the windows on the South 
walls of his premises mentioned in 
the plaint which were held to be 
ancient windows save in so far as 
they were obstructed by the defend¬ 
ant’s old building. There was no 
necessity to mpntion particular 
windows of those found to be ancient. 
They are all equally entitled to pro¬ 
tection- 

The appellant must pay the costs 
of the appeal. 

Decree amended. 

ii904TArc. m 


'■' 1923 BOMBAY 198 

Maclkod C. J., and Ckump. J. 

Dattaji Nana Patil — Appellant. 

V. 

Narayanrao Paiil —Respon¬ 

dent. 

F. A. No. 168 of 1919, D. 22nd De- 
cember 1922, from the decision of 
Sub. J., of Belgaun in suit No. 186 of 
1917. 

, Criminal P, C. S, SS^Confiscation and Re- 

^rant,ef/eei of, 


On absconding of the plaintiff his property 
was confiscated and re-granted; to defendant 
No. 1 heAd a suit for possession of the property 
cannot be maintained on the mere chance that 
something which might be decided in the Civil 
Courts might influence tlie revenue authorities 
in matters in which the decision is entirely 
within thoir province. 

Voyaji,with D, K, Manerikar —for the 
Appellant. 

Strangman, with A. G. ZJe^af—for 
Respoadents Nos. 1 and 2. 

y. D, Lfwa//a—for Respondent No 3. 

</. Pele ^—for Respondent No. 5. 

Crump, J,—The plaintiff in this 
suit seeks to recover certain property 
as the adopted son of ono Nana, the 
adoption having been made to Nana 
by his widow Laxmi after his death. 
It appears that in 1908 the plaintiff 
committed a criminal offence and 
absconded. Measures were taken to 
secure his attendance under the Code 
of Criminal Procedure. A proclama¬ 
tion was issued on January 2,1907, and 
an order for sale and confiscation of 
his property was made on June 22 of 
the same year. Under S, 89 it w^as 
necessary for the piaintiff to appear 
within two years and move that this 
order be set aside. He failed so to ap¬ 
pear, and after certain further pro¬ 
ceedings an order of confiscation was 
made on October 20,1911. The effect 
of that order clearly was to put an 
end to any title which the plaintiff 
might have had with regard to the 
confiscated property, and unless he 
has in some way acquired a title 
since that order, it is difficult to see 
how the present suit can be main¬ 
tained. He relies upon certain subse¬ 
quent proceedings before the revenue 
authorities It appears that on the 
death of Laxmi an inquiry was held 
, as to who was the nearest heir of 
Nana, and the Assistant Collector, on 
October 17,1913, held that Narayanrao, 
who is the first defendant in the case, 
should be recognized as heir. The 
ground upon which he procet^ded was 
that the adoption of the plaintiff had 
not been reported to -the Collector as 
required by S. 34 of the Bombay Here¬ 
ditary Offices Act of 1874 In the 
course of his order he remarked that 
the Cclloctor would not be bound to 
recognise the adoption even if it were 
supported by an heirship certificate 
of a Civil Court. That order was up¬ 
held by the Collector in appeal, and 
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in his order he stated that the plain¬ 
tiff’s claim could not be entertained 
without a Civil Court’s order. There¬ 
fore it appears that the Revenue autho¬ 
rities declined to recognise the plain¬ 
tiff as the heir of .the deceased Nana. 

Subsequently proceedings were ta¬ 
ken by the revenue officers as regards 
the question of the restoration of 
these lands, which are Patilki Vatan 
lands. The order, so far as it is rele¬ 
vant to the present case, is in the fol¬ 
lowing terms 

‘Tn all other cases in which Watan 
land has been attached on account of 
Da'taji’s default. the attachment 
should be released in favour of Nara- 
yanrao, since Dattaji was not recog¬ 
nised and had no right over the Wa¬ 
tan property,” 

Upon these orders it is argued 
for the plaintiff that what was in 
effect decided was that the pro¬ 
perty should be re-granted to tho 
nearest reversioner, ihat by virtue, 
of his adoption, which the revenue 
authorities refused to re-cognise, he is 
the neare-it reversioner, and that the 
jenii's of the Collector s order showed 
that the revenue authorities were pre¬ 
pared to recognise his adoption, if he 
obtained a decree of the Civil Court. 
It is difficult to spell out any decision 
to that effect on the part of the reve¬ 
nue officers. They appear to have 
merely suggested that possibly a deci¬ 
sion of the Civil Court might assist 
the plaintiff in establishing his claim. 

Apart from that the decision is per¬ 
fectly clear. The property was confis¬ 
cated. and was at the disposal of the 
Government, and was by themro-gran- 
ed to defendant No. I. In these eir- 
eumstancps it is clear that the plain¬ 
tiff has not acquired any title since 
the confiscation of the property; and, 
therefore, ho cannot maintain this 
suit for possession. 

It is Ku.rgested tliat this plea as to 
the validity of his adoption should be 
entertained on the chance that if he 

obtained a decision in his favour, the 

might be cons¬ 
trained to roconsider their order. But 

the civil Courts are not really con¬ 
cerned with that matter. The reasons 
which actuated the revenue authorities 
dot not come before us. We are only 
concerned with the decision at which 


they arrived, and as that decision, 
that is to say, the re-grant of the pro¬ 
perty to defendant No. 1, for whatever 
reasons it was made, is clearly adverse 
to the plaintiff, it is impos.-^iblc that 
this suit can be maintained on the 
mere chance that someLhirg which 
might he decided in the Civil C’ourd> 
might influence the revenue authori¬ 
ties in matters in which the decisirm 
is entirely within their province. It 
follows, therefore, that the decision of 
the lower Court is correct and should 
bo confirmed- The appeal must, there¬ 
fore, ho dismissed with costs One 
Set of costs. Appeal Jistnis/ji 
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Macleou C. j., and Crump, j.. 

Rangappa K nduppn /lorjic-Appellant. 

Vithu ^^ishnagi lYmTrer-Regpondent 
S. A- No. 572 of 1921, D-ioev, j„„ 
1923 from the decision of Dt j "f 
Poona, in Appeal No. 15 of 1920. ’ 

^fortya(Je-^ro^tya^Jec■Pvssession 

Once the mortgagee gets into possession of the 
property mortgaged to him, then the property 
IS security for his debt. He is entitled o 
remain in possession, though as a matter of 

fact if be endeavours to recover the maitgage 

moucy by suit he might find himself barred by 
the statute of liruitations, ^ 

K v' Appellant. 

A. V. Joshi—ioj. the Respondent. 

^/ad^menf.-This is a suit filed by the 
plaintitf to eject the defendants and 
recover possession of the plaint pro¬ 
perty, the defendants being in posSs- 
sion under a rent rule of .lune ],1904 
executed in plaintiffs favour on 
annual rent of Rs. 18-l2-.The plain¬ 
tiff is a mortgagee, the defendant 

regard to tho plaint property. Thev 
are set out at page 6 of the prfnt. The 
hr^t three are simple mortgages and 

possession, and this is a suit reallv 
by a martgagee in possession ao-ainst 

dealt with the case 

v::™ 

dants then claimed thnt " 

Srtv on r! '"O’-fgaKed pro- 

money under L 23 M 
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the plaintiff-mortgagee could not sue 
to recover on the simple mortgages, 
the defendants were entitled to redeem 
without paying those amaunts. Tne 
defendants obtained a decree on those 
terms in the trial Court and again in 
the Appeal Court. But we are of 
opinion that both those decisions were 
wrong. Onre the mortgagee got into 
posses'iion of property mortgaged to 
him, then the property was security 
for his debt. He was entitled to re¬ 
main in possession, though as a matter 
of fact if he endeavoured to recover 
the mortgage money by suit he might 
find hemself barred by the statute of 
limitation. If the decision w»'re to 
stand, it would follow that the mort- 
gaget debt would still be liable to be 
redeemed without receiving any of 
the mortgage money. We think, 
therefore, that the decree must be set 
aside, and the case remanded to the 
trial Court to take an account of what 
is due to the plaintiiT under the mort¬ 
gages Exs. 21 22 and 23. As the mort¬ 
gage Ex. 33, refers to other properties, 
the plantilEs pleader does not ask an 
account to be taken of the money due 
thereunder. Tlie plaintiff i.s entitled 
to his costs througout. 
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MaCLKOD C J. andCkump- 

Elias Han Ahmed —IHaintiff 


J. 


Hcji Esjniiil —Defendant 
O. C. J. Appeal No. TA of 1921 dated 
he 16th Jan. 1923. in Suit. No. 393- ot 


report — ^h‘ 


th 

1910. . . 

(a) ApjH'al^C<)mmU>:ioncr s 

jiction.-! to-Appeal from order. 

The Lower Court is incompetent to deal w ith 

directions and cost« on commissioner s report 

while an appeal is pendins Iron, an order on 
, hjections to the Commissioner s report. 

(b) Civil P. C S. 105 - Final decree must 

be appealed from. ^ .... » • 

A final decree giving direct.on^ or order ng 

costs of commissioner will rcmaia elective 
notwithstanding the dec.sion ot r.ne appellMte 
Court reversing the order on objections to the 
Coinmisroner’s report, though the ap;..e'!atn 
Courts decision was given after tne liuol 
decree and though in Law the Lower <"ourt 
was incompetent to give direct.ons and deal 
with costs until disposal of the appeal from the 
order ou objections. 


Bahadurji — for the Plaintiff. 

Kamdar —for the Defendant. 

Mocleod C, ‘/.“This case, has been 
set down before us in a some what in¬ 
formal manner owing to an extraordi-. 
nary series of errors of procedure 
which have been committed. Origi¬ 
nally there was a reference to the 
Commissioner and on that reference 
to the Commissioner, a report was 
made. The plaintilf filed exceptions to 
the Commisirloner’s report which were 
heard by Mr. Justice Kajiji. The 
plaintiff dissatisfied with the decision 
of Mr. Justice Kajiji filed an appeal, 
and to a certain extent succeeded in 
thLs Court, but while the appeal pro¬ 
ceedings were pending, it seems that 
the case was set down before the 
Judge for directions and costs on the 
Commissioner’s reports That could 
only properly be done after the ex- 
ceptions had been dealt with and 
finally disposed of. While the hear¬ 
ing of the exceptions was pending in 
tlu.s Court the lower Court was not 
competent to hear any application for 
further directions on the Commis¬ 
sioners report which had not been 
finally settled. The Court having 
made an order on further directions 
a decree was drawn up. Then the 
decision was given by this Court on 
the exceptions, but it was incumbent 
on the plaintiff, as there was a final 
decr( e on the record, to appeal from 
that decree. 

The plaintiff instead of appealing 
against the decree made an applica¬ 
tion to the Coinmi.^sioner to amend 
his report in accordance with the de¬ 
cision of the Appeal Court, and tiie 
series of errors was completed by the 
Coni'llissioiipr amending his report 
and the defendants filing exceptions 
to it. Tlie whole of the proceedings 
in the lower Court while the appeal 
was pending were incompetent, hut as 
a decree has been passed- the onlv 
way that the plaintiff can get rid of 
it is by an appeal. At present he is 
out of lime, but he can make an ap¬ 
plication to have the delay excused. 
The defendant has asked for time and, 
therefore, we v ill hear the apniica" 
tion next Monday. All costs to be re¬ 
served- 
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Macleou 0. J. AND Crump- J. 

Emperor 

v". 

parfi^hoi amdas M, Shah and others 

Cr. Kev. I^os, ^33 to 335 of 19-2 
D. 7th Feb. 1923 from an order passsd 
by Dt Mag. of Panch Mahals. 

Cr F 0 S 47iS~R-Miion 

T.iere must beany error of law, any abuse o 
or failure to exercise judicial ciscretion, such as 
would justify interference in revisiou. Kevisioii 
is proper, if it is started oa grounds merely 
fanciful, grounds so empty and so obviously 
wrong, that the Court cannot be said to have 
orm^'d a sericus judicial opinion 

(/. A. T^akor (with M- MMu )— for 

Acc. No. I 

IL C. (with pafanhl f^anchhod- 

das for Acc No- 2 

A. Eesai for Acc No. 3 
M.-\OLEOu C. J.-—We are asked to 
interfere in revision with an order 
passed by the District Magistrate 
under IS. 176, Criminal Procedure Code, 
on October 25,1922 in which, after 
finding that there was a jjrima Jade 
case against certain persons, he direc¬ 
ted that the case should be sent for 
inquiry to the First Class Magistrf^te. 
The principles, which the High Court 
should follow in dealing with an 
application in revision in such a case, 
were considered in In the AJfattei 
of the peiiiiort of Al^mdar Hussain (1), 

The Chief Justice said; 

“Now it has been held by this Court 
that the High Court has power in re¬ 
vision to set aside an order passed by a 
Civil, Criminal or Revenue Court under 
section 476 of the Code; and I assume 
that this view is correct. Still, one 
must have regard to the nature of the 
revisional jurisdiction, and must not, 
in a case arising under section 
476, any more than in any other 
case, allow what would virtually be 
an appeal from the order of the Court 
below It is necessary, as in all other 
cases, to see whether there has been 
any error of law, any irregularity, 
any abuse of, or failure to exercise 
judicial discretion, such as w'ould 
justify interference in revision. Now 
let us see whether, there is any fault 
of that kind to be found in the 
Collectors proceedings. The condi¬ 


tion of his acting under section 476 
is his forming the opinion that there 
was ground for inquiring into any 
offence referred to in section 195. 
The test is his opinion, and 

not the opinion of any superior 

Court; and if he has formed a real 
opinion to the effect stated, he has 
power to act under the section, and 
he commits no error or irregularity 
in doine: so even though another Court 
may think the opinion erroneous. I 
say, if he forms a real opinion, be¬ 
cause, no doubt, if a case arose in 
which the Court acted on merely 
fanciful grounds, on grounds so empty 
so obviously wrong that it could 
not be said to have formed 
a serious judicial opinion at all, 
then this Court would probably hold in 
revision that there had been no such 
action as section 476 contemplates ’ 
With respect we entirely agree with 
the learned Chief Justice. On a 
consideration of all the arguments 
addressed to us, we cannot say that 
any grounds have been put forward 
on which we can possibly interfere 
with the direction given by the 
District Magistrate. It cannot be 
said that he gave those directions on 
grounds merely fanciful grounds so 
empty and so obviously wrong that 
he cannot be said to have formed a 
serious judicial opinion. We dis¬ 
charge the Ruies in these three 
applications. The only amendment 
we make in the ordef is that we set 
aside the amendment made by the 
District Magistrate himself on 
October 30, 1922, adding “195” after 
“193” in the original order. 

Bulea discharged. 
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Macleoo C. j. and Crump. J. 

Shrutivas Laxman N^ik —Appellan . 

Chanbosapagowda Basangowda Qowdur-- 
Respondent. 

S. A. No. 480 of 1921 D. 8th No¬ 
vember 1922 from the decision of 
Dt. J. Bijapur, in Appeal No. 33 of 
1919, confirming the decree passed 
by Joint Sub. J. at Bagalkot, in 
Civil Suit No. 215 of 1917. 


(1) (1901) 23 All. 219—(1901) A. 
W. N, 59. 


(a) Limitation Act. Art 76^^ause of actio * 
Default—Limitation begins unless Here {■* 
waiver. 


1921 B-26 

4 
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It is not correct to say that because a 
party to whom money is d"e is not bound 
to file a suit, therefore time is not running 
again.st him. It tliat argument were to hold 
good, it would nullity the btatuic of Limi¬ 
tation, for no one is obliged to bring an ac¬ 
tion. What the Statute of Limitation 
lays down is that if a party lias a right of 
action the rijiht can only he allowed to i*e- 
mail: in existence lor a prescribed time. If 
Le (loes not cdooso to bring a suit within 
the lime prescribed then Ins right of action 
is gone. (1915) 37 All. 400, (!', B.) Foil, {i92iy 43 
All. 371. Foil. 719,10) 39 Mad. 981. Diss. 

(/)) Civil P. C\0- 9 A. 2—Mortgagee suing 

fur a part of mortgage money alien whole 
is due. 

A mortgagee who could file a suit as 
to the whole of the amount but liles only 
a suit for instalments that had been default¬ 
ed ib’ precluded from filing later on n suit for 
that wliole amount. 

G, A'^ J'hdkor with H, B, G^imasie — 
for the Appellants. 

G, p, MwrdeshwaT--ioY the Respon¬ 
dents. 

Judgmtni~"Y\\\s suit filed by 
the plaintiffs to recover on a mort¬ 
gage bond the balance due. TJie 
mortgage was passed on the 2:?';d 
October 1902. It was for Ks. 1200, 
and it provided for the payment 
of R. 1200 by 12 annual instalments 
of Rs. 100 each. In case of default of 
payment of any one instalment tiie 
mortgagors agreed to pay the whc le 
amount remaining due at onoe. There 
was further clause to the effect that 
the defendants should pay interest 
at 15 per cent on the amount ac¬ 
crued due from the date of default 
until the date of payment. The de¬ 
fendant only paid Hs. 44 during 

1902 and 1903. In 1905 the luortgagoo 
filed Suit No. 173 of 1905 to reco-^er 
the amount of the first two instal¬ 
ments and obtained a decree for 
Rs- 180 No evidence was given to 
show whether anything was paid 
under the decree. Then the mortgagee 
waited until 20th May 1917 wlten lie 
filed this suit for the remaining 10 
instalments. Two main issues were 
raised.—Whether the plainlifrs suit 
was in time; and whether the suit 
was barred by Order II, R. 2 of the 
Civil Procedure Code, 

Now under the terras of the mort¬ 
gage deed in the case of default the 
whole amount was payable, and con- 
seq^uently a suit could be brought 
by the mortgagee to enforce pay¬ 
ment of the money charged upon 


the immoveable property within 12 
years from the default because the 
money became due on such default. 
It seems to have been urged that 
because a party to whom money is 
due is not bound to file a suit, 
therefore time is not running against 
him. If that argument were to hold 
good, it would nullify the Statute 
of Limitation, for no one is obliged 
to bring an action. What the Statute 
of Limitation lays down is that if a 
party has a right of action, that 
right can only be allowed to remain 
in existence for a prescribed time. 
If he does not choose to bring a suit 
within the lijne prescribed then his 
right of action is gone. Therefore it 
would appear that certainly in 1905. 
the plaintiff had a nerht of action 
to sue for the whole of the mortgage 
amount, and as he only sued for 2 
instalments, when he ought to have 
sued for the whole amount, any later 
suit to recover the balance was bar¬ 
red under Order II, rule 2. The learn¬ 
ed Judge found it necessary to 
find on that issue as lie found on the 
question of limitation that the suit was 
barred. Rut'as a matter of fact the 
2 issues are really connected with 
each other, because if the right of 
action to >ue for the whole amount 
arose in 1905, when tlie first default 
was made, tlion clearly the present- 
suit was barred by limitation. It was 
also barred under Order 11 R- 2 be¬ 
cause plainlifr chose Lo file a suit 
in 1905 for 2 instalments v^^hen he 
ought to have claimed the whole of 
the relief to which he was then en¬ 
titled. 

We have been referred to various 
decisions. In Gayci Diu v, Jhiiviwun 
Uil [1) a Full Bench held that if in 
a mortgage repayable by instalments 
the whole amount would be recover¬ 
ed in the case of default, the mort¬ 
gage money became due on such de¬ 
fault and Article 132 of Schedule I 
of the Indian Limitation Act was 
applicable. Again in N^thi v. 

(^) the same point arose in a case 
where a mortgage bond provided a 


(1) [1915] 37 All. 400-13 A. L. J- 

510-28 I. C. 910. 

(2) [1921] 43 All. 671-19 A. L. J. 

712-63 1. C. 886. 


# 
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period for repayment, but also pro¬ 
vided that if the borrower made de-, 
fault in the payment of any instal¬ 
ment of interest, the creditor could 
sue for the who!^ amount due. It 
was held that limitation, under Art. 
132 of the First Schedule to the In¬ 
dian Limitation Act, 1908, began iu 
run from the date of the first de¬ 
fault, that being tho date when ac¬ 
cording to the terms of the bond the 
whole money became due. In the 
judgment their Lordships say “The 
terms of the bound may be compen¬ 
diously stated as providing tliat if 
the borrower makes default in the 
payment of any instalment of in¬ 
terest, the lender can sue for the 
whole amount, although a fixed 
period is provided for repayment if 
the borrower repays regularly 
according to the terms of the 
bond. It is iniorsibie to hold 
whether you call it an option 
or not, that a creditor has a richt to' 
sue and yet that the money is not 
due It is merely a question of con¬ 
tract- The borrower has agreed that 
the creditor shall have the right to 
sue for the whole of the principal and 
interest ‘ become due*. Further they 
say “the liability to pay, or in other 
words, the test whether money be¬ 
comes due or not, is the obligation 
which the borrower has taken upon 
himself by his signature to the written 
document. It cannot depend on 
the volition of the creditor. The 
volition of the creditor merely 
decides the remedy which he 
chooses to seek. No mortgagee or 
creditor is ‘ bound to sue,’ 

We prefer to follow those cases 
rather than the contrary decision in 
JSarana v. Ammani Amma (3) They 

are also in conformity with tlie decision 
of this Court in Raichand v. Dhondo (4) 
which no doubt was a case relating to 
the execution of an instalment decree, 
but the principle applicable is the 

.^0 have also been referred to 
o^o lsion in Awrity, Govind (5) of 


•KG- 39 Mad. 981-31 Iv 

to- 176-(1916) 2 M. 

W. .7—35 I, C. 418. 
(4) (1,^8) 42 Bom. 7 

L. li. ,73—47 I, C 3l3 
(i>) (1920) 22 Bom L. R. 919-58 I 


Mr. Justice Heaton and myself whore 
we held that the evidence showed 
that the parties had agreed that no 
advantage should be taken of the 
clause in the (jecree which eneibled 
the creditor to take out oxeciuion 
tor the whole amount. 

lint there is no^ evidence in this 
case that there was an arrangen;ent 
between tho inertgagOT* and ‘the mort¬ 
gagee that in spite of the default 
the clause in tlie mortgage bond 
enabling the mortgagee to sue for 
the whole amount should be treated as 
a nullity. In fact ther^ is no evidf'uce 
whatever of any communication bet*- 
ween the plaintiff and defendant 
with regard to tins mortgage after the 
Isc payment was made of Rs. 44- 
Wo do not know whether the defendant 
appeared in the suit which was filed 
in 1905, and it is impos-ible for us to 
fii d any thing in the record from 
which we could infer that there was 
ar y agreement between the parties 
which could enable us to hold that it 
was arranged that the mortgage 
money should not be considered as 
having become due when defauli- was 
made in paying instalments. 

The result must be that wG think 
that the decision of the the lower 
i.ourton the question of limitation 
was correct. It follows that the appeal 
must be dissmissed with costs. 


Crump. J:—I concur 
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Magleod C j.. and Crump J. 

Gangaram Balhrishna SauY/w/—Appel¬ 
lant. 


V. 


V a8udj^_Daiiatraya Kirloskar~Res- 
Pendent. * " 

S. A. No. 794 of 1917, D. 10th No- 

■^ember 1922, from the decision of Asst. 

L of Ratnagiri, in Appeal No. 484 of 
1912. 


Civil P, C‘S. 11 —Co— defendants. 

Where an ajiidication between the defen. 

the appropriate 
relief to the plaintiff, the ajiidication will be 

res judicata between tho defendants as well as 

between the plaintiff and defendants. But for 

tbis effect to arise, there must be a conflict of 
Dterests between the defendants and a judg- 
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meat clefiQing tbe real rights aud obligations 
of the defendants inter sc. Without necessity 
a judgment will not be rea judicata amongst * 
defendants, nor will it be resjudicnta amongst 
them by mere inference from the fact that 
they have been collectively defeated in resis¬ 
ting a claim to a share made against them as a 
group. fl886^ /i Bom. 216. Foil. 0886^ P. J, 
15. Dist. a910 38 Bom 488 id Bom. L. R. 283. 
Foil. In a partition suit all the parties who 
are interested in the property to be partitioned 
occupy much the same position whether they 
arc plaintiffs or defendants and a party claim¬ 
ing op resisting partition whether he is plain¬ 
tiff or defendant is bound liy the decision of the 
Court. flOMy 17 Bom. L.R.i. Dist. [P 205 C 1,2J 
G, M. Thdkor^ with S, Y , Abhyan kar — 

for the Appellant. 

P, B. ^hingne —for the Respondent. 

MacLEOD C. J. —The plaintitf filed 
this suit for partition of property 
alleged to be joint family .iroperty, 
claiming one-tonth share therein. 
The property originally no doubt was 
the joint family property of the 
■ Kirloskars. The pedigree of the 
family appears at p. 23 of the print. 

shows that several generations back 
the family had been split up into two 
branches, and undoubtedly, for years, 
various members of each branch have 
been alienating portions of the family 
property as if they were separately 
owned. Apparently the allegation of 
the defendants who contest the plain¬ 
tiff’s euit is that there was a partition 
of the family property so far back as 
1823. The evidence shows that the 
whole of the family property has got 
into the hands of strangers. The 
plaintiff seeks to set aside the aliena¬ 
tions made by various members of 
the family, and to get back one-tenth 
of what was originally the family 
property on the ground that the pro¬ 
perty is still joint, and that he is 
entitled, in spite of those alienations, 
to his proper share therein- The first 
issue, the main issue in the suit, was 
whether the plaint property was the 
joint property of the partie.s, Kirlos¬ 
kars. That issue was found in the 
negative. Both the lower Courts have 
come to the conclusion that very 
many years ago there had been a 
partition certainly between tiie two 
branches, and the plainti fi’s branch 
had nothing to do with the otlier 
branch- The plaintiff, however, relies 
upon the principle of r3i judicata^ as 
estopping the defe^idants from contest¬ 
ing his claim to partition. 


The plaintiff’s contention has been 
disallowed in both the lower Courts, 
and has been fully argued by the 
appellant’s counsel in this Court. The 
plaintiff relies upon the proceedings 
in Suit No. 345 of 1890. That was a 
suit filed by Sakharam, one of the five 
sharers of Rama’s branch in the 
pedigree at p. 23. The plaint was 
drawn in a very ambiguous mariner. 
It stated that “ certain lands and the 
whole village of Kirloo formed the 
undivided joint ance.stral property of 
the plaintiff and defendants 1—4 and 
10—21, the share of the plaintiff and 
defendants 1—4 being half and that 
of defendants 2—21 half, that these 
latter held separate property as their 
share from a long time, the plaintiff’s 
share in his own branch is one-fifth and 
not one-tenth, of the whole property 
that if defendants 10—21 confirm the 
old private partition the plaintiff 
should be awarded one-fifth of such 
property as is held by his own branch 
or otherwise one tenth in the entire 
property.” Owing to various aliena¬ 
tions which had already been then 
made, the only contesting defendant 
in that suit was defendant No 5 who 
set up a mortgage by otluir members 
of Sakharam’s branch. Sakharam 
contended that that mortgage was not 
binding on his share That conten 
tion prevailed. It is (luite true that 
the decree seemed to have directed 
that the plaintiff was entitled to 
one-tenth of the whole property, but 
a direction in the decree is given that 
if the plaintiff’s share in the Kltasgi 
lands hold by his ov/n branch consis¬ 
ting of himself and his own brothers 
can be made up from other lands uM 
by that branch of similar quality then 
in that case the lands mortgaged to 
defendant No. 5 should in jiartition be 
allotted to the shares of defendants 
Nos- 1—4 and continued in the posses¬ 
sion of defendant No. 5. 

There is no evidence to show how 
that decree was carried out or whether 
in execution t!ic plaintiff obtained any 
properties tluit were in the possession 
of inombers of the other branch or 
their alienees. 

But the (tuestion now before us is 
whether the other persons who were 
entitle 1 to nine-tenth of the whole 
property were barred by the decision 



in'6 BOMBAY 


Gang ARAM v. Vasudeo. 


2U5 


whether a 
between co- 
laid down in 
V. N^rayan 


in that suit from contending there¬ 
after that the nine-tenth which 
remained in their hands was not jo'.nt 
family property, so that they were 
bound by the finding in that suit to 
partition nine-tenth on a partition 
being asked for by any member of 
the other branch. Apart from that, it 
is clear to my mind that there is no di¬ 
rect finding that the whole of the pro¬ 
perty which was originally joint was 
still joint at the time of this decree. 

The principle to be followed in 
deciding the question 
matter is res judicata as 

defendants in a suit was 
Ramchandra ^arayan 

Miihddf'V (i). The head-note says 

Where an adjudication between 
the defendants is necessary to give 
the appropriate relief to the plaintiff, 
the adjudication will be judicata 

between the defendants as well as 
between the plaintiff’ and defendants. 
But for this effect to arise, there 
must be a conflict of interests between 
the defendants and a judgment defin¬ 
ing the real rights and obligations of 
tile defendants inter ae. Without 
necessity, a judgment will not bo 
res judicata amongst defendants, nor 
will it he res judicata amongst them by 
mere inference from the fact that 
they have been collectiv»ly defeated 
in resisting a claim to a share made 
against them as a group. 

Applying that dictum to the facts 
of this case, even assuming that all 
the defendants in the suit of 1890 
collectively resisted the claim to share 

Y-. J ^ » X • Xl* ^ a group by the 

Plainti t, and were defeated, unless 

u could bo shown that there was a 

necessity that the question whether 

me nine-tenth was joint family pro¬ 
perty m their hands should be decided 
1 order to give relief to the plaintiff, 
tiien no question of rps judicata could 

^arUes^^«uit between those 

men! iudg- 

nresont' 1890 that the 

'Phorn wuf never at issue 

whethe^r. to decide 

ipifrKf K *^®twGen i\o persons who 

..i™ t •“ 

In iJoo"o^; 

(1) (1886) U Bom. 21(5. 


separate. The decision in Ramchan. 
dra V. Abaji (2) is not in conflict 
with the decision in Ramchandra Na. 
raxjan v. ISarayan Mahadev (1) as 

that decision was referred to by 

Mr. Justice West and distinguished. 

In the former case their Lordships 

referred to certain Calcutta cases in 

which it was laid down that: 

The material point for deciding 

whether a matter had become ten 

judicala under S. 13 is whether it was 

directly and substantially in issue 

between the same parties and was 

finally decided. If the issue is clearly 

raised between the several parties to 

the suit and adjudicated, it matters 

not that the parties were marshalled 

in the one case differently from the 
other." 

1 hat is an entirely different question 
from the one which came before this 
Court in Ramchandra Rarayan v 

Nurayan Mahadev (1) where the test 
was whether there was the necessity 
to decide the point, whether as a 
matter of fact it was ever raised 
between co-defendants, and whether 
It was decided. That decision has been 
consistently followed by this Court 
I need only refer to the decisio^ of 

tlari Annaji v. ^ usudev Janardan. (i). 

No doubt in a partition suit all tho 
parties who are interested in the 
property to be partitioned occupy 
much the same position whether they 
are plaintiffs or defendants, and a 

partition 

whether he is plaintiff or defendant 
^ bound by the decision of the Court. 

woL'" 1 tbe parties 

except the plaintiff, and therefore any 
questions regarding partition which 
might thereafter arise between the! 

to remained open; 

decision in' 

Ralini Kanin SarnamoyiDebya ( 4 ) of 

438 16 Bom L it 
283-23 I. C. 944. ’ ' 

(4) (1914) 17 Bom. L. R. 1-27 M J 

ISt 948-21 c. L. J. 

(P C)^ 294 
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of the family until there was only 
one left who had not filed a suit for 
partition, with the result that all the 
members who had filed suits had got 
their shares^ and the balance of the 
property remaining in the bands of 
the last member of the family repre¬ 
sented his share. He claimed that as 
a result of the various partitions 
what was left to him was less than 
his legitimate share in the family 
property. He sought to re-open the 
various partitions which had taken 
place in consequence of the suits 
brought by the other members of the 
family, and it was held that the 
various partitions made were binding 
upon him. That does not in any way 
touch the question now before us 
whether between the defendants in 
the suit of 1890 the question whether 
the property was joint or separate is 
res judic da. What the plaintiff seeks 
to do in this suit is to recover a share 
in the whole property after his own 
branch had been alienated and after 
the other members of the other 
branch had alienated their properties. 
It is perfectly clear that he is not 
entitled to upset the various dealings 
with the family property which had 
taken place over a very lengthy 
period. The original plaintiff seems 
to have alienated his interest, what¬ 
ever it might be worth, in this pro¬ 
perty pending the first appeal, and 
the present appellant is really^ a 
purchaser of litigation. In my opinion 
the appeal must be dismissed with 

costs. 

Crump J.—I agree. . . J 

Appeal dismissen. 
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Macleod C. j., and Crump J. 

Khim hand ^arotamdas Bhavsar-A.^- 

plicant. 

V, 

Sobhagchaned Bhogilal-Opponent, 

Extra Civil Application No. 318 of 
1920, D. 18th December 1922\from an 
order passed by Sub- J., of Ahemeda- 
bad- in Suit No, 572 of 1919. 

(a) Civtl P. C. 0, 23 R. 1-Costs, 

When a plaintift ftnds himself unable to 
proceed with his suit and asks for leave to 
withdraw it, the defendant in ordinarily 
entitled to the costs in defending the suit, 

(h) Coats-Appellate Court. 


It may be a sound exercise of discretion to 
refuse costs where the suit is based on a state 
of law wh'ch has been afterwards altered 
either by statute or by the decision of a su¬ 
perior tribunal; but this is so only if the sue 
cessfui party is responsible for the litigation. 
Where there is an omission to consider the 
necessary circumstances then there cannot be 
a sound exercise of discretion, aud the Appel 
late Court in that case can reverse the order 
as to costs. 


H,V, Divaiia with Hiralnl D. Nanavatu 


for the Applicant. 

/?. J, Thakor-ior the Opponent. 

Macleoi C. J —This is an applica¬ 
tion in revision to set aside the order 
of the First Class Subordinate Judge 
of November 17, 1920, by which he 
allowed the plaintiff’s suit No. 572 of 
1919 to be withdrawn, but refused to 
allow the defendants their costs. The 
ordinary rule is that costs follow the 
event, and that if the plaintiff finds 
himself unable to proceed with his 
suit, and asks for leave to withdraw 
it, then the opposite party is entitled 
to the costs which he has been put to 
in defending the suit. The grantine: 
of leave to withdraw from a suit is a 
concession because the defendant is 
ordinarily entitled to ask the Court to 
decide the suit on the merits, and if 
he wins, he would be entitled to his 
costs. The Judge declined to follow 
the ordinary rule, as he thought he 
ought to follow the decision in Rama- 
sami Naiken v. Venkatasami Naiken^ 

(1) where it was held that it was a 


good cause for depriving a success¬ 
ful respondent of the costs of an ap¬ 
peal if the law had been altered since 
the filing of the appeal. But it seems 
to me that he has read one portion of 
the judgment in that case, and not the 
other, with the result that he has 
failed to realise the ratio decidendi. 
No doubt it may he in a particular 
case a sound exercise of discretion o 
refuse costs where the suit is based 
on a state of law, which has been 
afterwards altered either by statute 
or by the decision of a superior tri 
bunal, and that might be a good 
ground for the decision m this case 
provided the learned Judge had ais^ 
considered the facts, for the judg 
nient in Ramammi ISaik eny. \ enk^ 

(!) (1919) 43 Mad. 61-37 M- L- J; 

271-26 M. L T. 219-10 L-326 

(1919) M. W. N. 792-5 I- C. 7, 
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satni h^aiken ( 1 ) proceeds at p. 64 as ;— 

*■ Under the Indian law, it can 
safely be stated that the discretion of 
the Court as to the award of costs, so 
long as it is judicially exercised, 
should not be bound down by any 
artificial rules. A great deal must 
depend upon the facts of each case 
and upon its presentation by the party 
and upon circumstances and autho¬ 
rities which were pre-existing before 
the suit was launched. In the present 
case, the first defendant has been 

responsible for the whole of the liti¬ 
gation; neither the plaintiffs nor the 
other defendants have been guilty of 
any act of commission or omission 
which can be charged against them. 
If the judgment of the Divisional 
Bench had stood, the appellants 
might have succeeded. That is a 
consideration vvhich cannot altoge¬ 
ther be ignored in apportioning cost.®. 
Taking all these circumstances into 
consideration, wo think the appellant 
should not be made to pay the costs 
of defendants.” 

There the co.sts had followed the 
event. Tho first defendant who was 
responsible for the whole of the litiga¬ 
tion was made to pay the costs of "he 
other defendants. In this case it is 
just the opposite way. From the 

decision in Civil Suit No. 85 of 1918 

the basic suit in these dispute.®, which 

came up to this Court, and is reported 
(as A/iimcAaiid V Jlfiorj^hil ( 0 ), jt ^jij 

be seen that it is tho present respon- 
dents-plainlilfs who had been in the 
wrong throughout, and if the learned 
•Judge had considered all the facts 
and surrounding circumstances of tho 
case, he would have seen that it was 
not the present applic-int wlio w-is 
re.sponsiblo for tho litigation, but the 
respondents plaintiffs. That makes 
a Sroat deal ot diiference in consider- 
ing who should pay the costs of tho 
suit which was allowed to bo with¬ 
drawn!. In this case the Judge has not 
considered all the facts, which he was 
bound to consider, before exercising 
i^di.scretion with regard to the award 
f costs ; and when there is an omis¬ 
sion to consider the necessary cir- 
Icm^tances then there cannot be a 


(^’) ( 1 ^ 22 ) Bom. 436-46 Bom. 
24 Bom L. B. 361-67 I. C. 913 


sound exorcise of discrclion, and thi^ 
Court is entitled to interfere. We 
think the application must be allowed 
and the applicant must get his costs 
of the suit and of this application- 

Rule made absolute. 
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Macleod C. Jo nd Chump. J- 

Hnnsraj (jodhuji Ma'nvadi —Appellant 

V. 

BtifiU Krishudsunvii PHt -e pon. 

dent. 

F. A. No. 490 of 1920, D. 27th Nov¬ 
ember 1922 from the decision of Sub. 

J., of Poona, in Da:khst No. 628 of 
1919. 

Liiuitfitxon Act ‘‘rt 7d — MVuivcT-Proof 

Where the only facts were that on April 
9, fy/r. a payment of Ks 5500 was made, and 
that, on Jan. l\), that is to say. eight 

months afterwards a payment of Ks. \ )U was 
made i. e. eight times the instalments due 
under the decree, Held. These circumstances 
are not alone suilicient to infer that the parties 
came to an arrangement that thert sliould be 
an agreement for a new period of limitation. 
2: Uom J., H. y/.y Uist 

C^^iajee with J. R, Lharpare—ior tlie 

, . Appellant 

PhaLor^ with p, A. Shiu^ne^ — for the 

Respondent. 

MacUod (' J.— On February 29, 1916, 

an award decree was made whereby 
the defendants were bound to pay to 

the plaintiffs Rs. 6,562-8-0 with in¬ 
terest thereon by instalments of Rs- 
6 t) every month. It was provided that 
in case ot default in payment of any 
six instalments, the whole amount 
should become due by sale of the mort 
gaged property specified in the decree. 
On beptember 27, 1919^ the decree- 

holder put in a Darkhast, and it was 
objected that his Darkhast was time- 
barred because by August 1916 there 
had been a failure to pay six con¬ 
secutive instalments. Therefore at 
that date the whole amount of the 
decree became due. J rima facie the 
Darkhast being given tnree years 
after the date on which the whole 
amount was recoverable would be 
time-barred. 

It has been suggested that by reason 
of a payment made on April 9, 1917. 
limitation is saved by virtue of S- 20 
of the Indian Limitation Act. But it 
IS clear that S, 20 could have no ap¬ 
plication, as the payment in qu<=stion 
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did not appear in the handwriting of 
the person making the same. 

It was further argued that in the 
circumstances of this case, the Court 
should infer a waiver. The only facts 
pointed out are that on April y, 1917, 
a payment of Rs. 5500 was made, and 
that, on January 19, 1911, that is to 
say, eight months afterwards, a pay¬ 
ment of Rs. 400 was made, i, e., eight 
times the instalments due under the 
decree. But it is impossible from these 
circumstances alone to infer that the 
parties came to an arrangement that 
there should be an agreement for a 
new period of limitation- 

The appellant relies upon A^nril v, 
Qovitid (1) in which case it was held 
that, upon the facts there established, 
a waiver might be inferred. But a 
perusal of the judgment in that case 
shows at once that there is no analogy 
between the facts there found and the 
facts in the present case. There exe¬ 
cution proceedings were taken out 
from time to time without any objec¬ 
tion being taken; and there were other 
circumstances also from which the 
Court inferred that as a matter of fact 
there had been a waiver. There is 
nothing of the kind here, and we are 
unable to hold that any waiver can be 
inferred. It follows that the order is 
correct and that the appeal must be 
dismissed with costs. 

Appeal difimissed. 


(1) [1920] 22 Bom L. R. 919-58 I. C. 
G5. 
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Marten, and Fawcett. JJ. 

Ramachandra Sf^dftshiv Si’drgs Qka — 
Original Flaintiff)-Appellant. 

V. 

Keshav Dhondu S'uTveh ,r (i.nd others — 

Original Defendants) Respondents. 

S. A- No, 613 of 1920 D, 9th Novem¬ 
ber 1922, against the decision of Asst. 
J. Ratnagiri in Appeal No, 289 of 
1917. 

Evidence Act Ss* 107 & WS^-ContitriicHon-- 

Presumption 

Sections 107 and 108 only relate to the date' 
when the suit was brought, that is to say, as 
to whether a man is alive or dead as the case 
may be at the date of the suit, and not at 
some particular period anterior to the suit, 
riie decisions also establish that there is no 


presumption as to whether a particular p on 

was dead at any time within the peried in 
question. 

Jr\ V, Kane .—for the Appellant. 

H, C. Coyote, with A. G, Desai—ior 
Respondents Nos. 3 and 4. 

'5. 7?. purulefcar —for the respondents 
Nos. 3 to 5, 

Marten J.—The point in this 

appeal is one of the onus of proof as 
to the date of the death of one Baji. 
The suit is an ejectment suit- The 
defendants have been in possession 
under a Court sale since 1889. The 
plaintiff, who is the appellant, relies 
for his title on a conveyance in 1910 
by ‘me Dwarkabai, who was a sister 
of Baji. The suit was brought as 
long ago as February 1911, and has 
already been remanded once by the 
High Court for an amendment of the 
pleadings. On that amended .case, the 
plaintiff’s case is that Annapurnabai, 
the wife of Baji, was a widow at the 
date of her death in 1908, and that 
Dwarka accordingly was a rever¬ 
sioner, and the plaintiff sues in right 
of Dwarka as reversioner. A further 
amendment was asked for on the 
remanded trial, which will be found 
in para 28 of the judgment of the 
learned trial Judge, viz, to add 
Dwarka as a co-plaintiff. But that 
amendment was re^used- 

Now the plaintiff suing fo*^ 
possession, and the onus of proof is 
on him to make out his title to the 
property. It is clear that that pro¬ 
perty was at one time in the owner 
ship of Baji, he being a son of one 
Anant, who died prior to 1872. Baji 
married Annapurnabai about 1872. 
and it appears that some time after 
that date he left the village. Ho 
apparently came back after 2 years, 
stayed only a couple of months, anu 
then went av/ay again. There is some 
conflict of evidence as to when he was 
last heard of, but it appears that on a 
judicial enquiry hold in Miscellaneous 
Application 61 of 1880, it was held 
that he was then alive. Next in a 
mortgage deed of 1886, Exhibit 64, 
there is a recital that Baji was 
wandering from home for many years. 
That recital is relied on as showing 
that ne had not been then heard of 
for over 7 years, but the learned 
Judges came to the conclusion that 
that recital in the face of other 
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evidence was not sufficient to esta- 
blish that fact. 

We come then to the question on 
whom the onus of proof lies. The 
appellant contends that defendants 
must prove that Baji was dead in 1^89 
when the defendants purchased the 
property. But it is clear to my mind 
that that is not the right way in 
which to begin the consideration of 
this case. Baji is the last person 
proved to have been the owner. If the 
plaintiff claims under some rever¬ 
sioner or heir of Baji. the onus is on 
him to establish his title. That being 
so, the plaintiff next asks the Court 
to presume that Baji was dead in 1910 
when the plaintiff purchased the 
property from Dwarka. 

It has be^^n held in a large number 
of cases in India, and only recently 
by this apellate Court in Second 
Appeal No 856 of 1920, that the only 
presumptions in Indian law as to the 
fact of death are contained in sections 
107 and 108 of the Evidence Act, It 
has further been held that sections 107 
and 108 only relate to the date when 

the suit was brought, that is to say, 

as to whether a man is «live or dead 
as_ the case may be at the date of the 
jsuit, and not at some particular period 
interior to the suit. Accordingly on 
Ithose decisions it would or might be 
* - _ present case, that 

Baji was dead m 1911 when this suit 

those decisions also 
establish that there is no presumption 
as to whether a particular person was 
dead at any time within the period 
in question. Consequently, stopping 

presumption 

that Baji was dead in 1910. because 

S'fi ^ ^"terior to the date of 
the filing of the suit. 

CriCn « Justice 

above recent case. 

be present suit would 

be that the burden of proving that 

Therefore^in defendants. 

woo did irli !"■!? 

doo“ no? aL This „s„l, 

tho ronsomne of ftd h.”| 
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Court, and it is supported by autho¬ 
rity apart from the apparent meaning 
of the section itself- As.suming that 
this is the correct view the result is 
that section 108 is inanplicable and 
the question must be considered apart 
from it. In that case there is no 
special rule in the Indian Evidence 
Act and the burden of proof would lie 
on plaintiff, Tliough it is proved 
that Rakhama disappeared 20 years 
ago, there.is nothing to authorise the 

presumption that he was dead at the 

end of the first 7 years of that period." 

Assuming then in favour of the 
present appellant that section 107 
does not apply for the above reason 
or for the reason that it is not shown 
that the appellant was alive within 
30 years from the date of the suit, and 
assuming further in favour of the 
appellant that section 108 is not 
applicable either, then we are brought 
to consider the matter irrespective^of 

sections 107 and 108. The appellant 

asks us to s ly that, because according 
to his view Baji was not heal’d of for 

30 years prior to 1910, that therefore 
the presumption under section lU is 

that he was dead at the end of those 
oO years. 

It seems to me however, in the first 
place that the appellant has taken the 
wrong period. On his case as ho has 
framed it after due deliberation on the 
remand by the Court, it , is ,neces>ary 
lor him to prove that Annapurnabai 
was a widow at her,death in 190 m. for 
otherwise Dwarka would not lie a 
reversioner. Therefore, the' 30- years 
would be the 30 years prior to 1908. 

On the other hand, as I have already 

1880, Baji wasjound to be alise then, 

and therefore the appellant doe,, not 

satisly the test of 30 years whiqli he 
asks us to adopt. 

But irrespective of that', 'kiid even 
as-^uming wo have to take the period 
as being 30 years before 1910, admitted¬ 
ly there is no authority that he can 
produce for the proposition that under 
Indian law when a man has not been 
heard of for 30 years, he is presumed 
to be dead at the end of that time. 

On the contrary, the passage I have 
already qu-Hed from Mr. Justice 
Orump s judgment would appear to 
negative that proposition. There can 
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hardly b« any magic in 30 years as 
compared with 20 apart from the fact 
that .10 years is mentioned in section 

JLU • • 

Further, in B^f^gwnnt y 

Shriniwns Trirnhak: (l) it will be found 

that over *30years bad ulapsed between 
the dis-appearancG of Triinhak. the 
person in question there, and the date 
when that suit was brought. There Sir 
Lawrence Jenkins held that the lower 
Court arrived at no error of law in 
holding that It'was not proved that 
Trinabak had predeceased his brother 
Appa who died in 1880.. 

Then in MuHa Ca^aim MuUa Abdul 
Rahim (2) which was an appeal from 
Burma, it will be found on reading the 
judgment of the learned Judges of the 
Burma Court at page 170 that on the 
dates there, more than JO years had 
©lapsed. They say, for instance, 
Moolla Ahmed ” “ had not been 
heard of for more than seven years- 
in fact, for more than 30 years-be- 
fore the date of the institution of the 
suit Notwithstanding that, they 
held the onus of proof was on the 
person there who alleged that Moolla 
was alive at the particular date. 

In the present ca.'C the question is 
of proving the man was dead, but in 
ray opinion it is nuTely an accident 
as to whether the particular fact that 
has to be proved, is whether the per¬ 
son is alive or has survivt*d a particu¬ 
lar period or whether he is dead. In 
each case we have merely to consider 
on whom the onus of proof lies 

The point as to these 30 years is 
dealt with in the judgment of the 
learned trial Judge in para >8 and the 
conclusion he arrived at is this ‘ So I 
simply presume that Baji is dead 
and there is absolutely no evidence in 
the case directly or indirectly proving 
when he died. On the contrary plain¬ 
tiff's own admission shows that apart 
from the legal fictions of presumptive 
death or civil death Baji*s wife till her 
death conducted herself as-a wife of 
a living husband in private life, and 
in legal busines-t with others as re- 

(1) (1906) 8 Bom. L. H. 226- 
(1) [1903], 33 Cal. 173—32 I. A. 177- 
7 Bom. L H. 892-2 C. L. J 2 ,j6. 
10 C. W. N. 33-2 A. L. J. 798 
*15 M. T., J, 3i7. 
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gards her property. Men of Baji’s age 
are yet alive and so there is no pre¬ 
sumption of his death, but for the 
rules in sections 107 and 108. Plain 
it is that I simply presume Baji’s 
death for this trial, but make no pre¬ 
sumption as tn the time of his death 
cither after the expiry of 7 years or 
after the exjnry of JO years. 

In my opinion on the Indian autho¬ 
rities the learned Judge arrived at a 
correct conclusion. Speaking for my¬ 
self, I wish to say that sitting in this 
Court I merely follow the previous 
decisions on these points without ex¬ 
pressing any opinion of my own on 
law in question. Nor do I express any 
opinion on the question as to what is 
the corresponding law in Plhglandi 
viz, whether the period o^ 7 years 
may be any period of 7 years, or 
whether, as has b'cnheldin India, 
it must be confined to a period of 7 
years before suit. There is a conflict 
of opinion on that point between the 
Allahabad and tlie Calcutta Courts as 
to the English law on the point, and 
for the purpose of this case the matter 
may rest there Whatever the law 
may be in England, I am sitting 
here as an Indian Judge, and all we 
have to do is to administer Indian law 
as laid down by the Courts of this 
country. In view of the carefully 
considered judgments of my Brothers 
Shah and Crump in the recent case, 

I think that it is quite unnecessary 
for us in the present case to consider 
the whole question de. novo. It is suffi¬ 
cient for us to say that this latest 
decision is one binding on us in this 
Court. 

The result is that in my opinion 
the appellant has failed to discharge 
the onus of proof which lies on him to 
show either that Baji was dead in 1*'08 
or in 1910. Consequently in my judg¬ 
ment the judgments of the lower 
Courts were correct, and this appeal 
should be dismissed with costs. 

Faue^^-ti J. —I concur that the ap¬ 
peal should bo dismissed with costs, 
and agree generally with the reasons 
given by my learned Brother. 

The appellant's main ground of ap¬ 
peal is that lower Courts were wrong 
in their interpretation of sections 197 

and l08 of the Evidence Act. But this 
is certainly not correct in regard to 
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the judgment of the Subordinate Judge 
who tried the suit, for in para 17 of 
his judgment he has referred to the 
main cases that deal with the con¬ 
struction of sections 107 and 108 and 
he has rightly held that under those 
rulings all that he can presume under 
those sections is that Baji was dead at 
tbo date of the suit, and that he could 
not presume that he had dit-d at any 
particular time. The Assistant Judge 
in dealing which this part of the case 
says that in February lOli, when the 
plaint was filed Baji will have to be 
taken to be no longer living and that 
in March 1S89 Baji was alive. The 
latter conclusion is no doubt one which 
is not justified by section 108 under 
the rulings already referred to. But 
this does not vitiate the judgment he 
has given against the appellant, and 
as has been shown fully in my learned 
Brother’s judgment, sections 107 and 
108 do not really help tlie appellant’s 
case. His first difficulty is that he has 
to show that Annapurnabii was a 
widow in 1908, and that throws on 
him the burden of proving that Baji 
had di^d prior to 1908 I fully concur 
with my learned Brother that tiioro is 
no ground for answering that issue in 
the affirmative. 

It was said by Mr. Kano that the 
rdaiin in the plaint as a reversioner of 
Baji was one of mere false description 
and that the plaintilf should also be 
held to be claiming as an heir of Baji, 
But that argument is clearly not open 
to the appellant, in view (»f the pro¬ 
ceedings under which bo was allowed 
to amend the plaint so as to claim as 
a reversioner, but the request to add 
Bwarka as a co-plaintilf was 
diballowod. 

Then it was said that the onus of 
proving the date of Baji s death should 
tall upon the respondents, because if 
he was dead in 1889, they merely pur¬ 
chased Anuapurnabai’a interest in the 
property as a widow and the suit be- 
lug within 12 years of her death would 

0 in ime. On the other hand, if he 

1^89, they could only 
Beaa* ^ ^ from adverse pos- 

burder? taat the 

There 
objections to 

•Uowing thiB argument, First of all, 


the plaintiff has not got over the 
initial stage of sustaining his title as 
a reversioner of Baji, to which I have 
already referred. Secondly, supposing 
the question of adverse possession by 
the respondents arises, the ii-videuce 
Act clearly puts them iu a better 
position than the appellants. For 
under section 110 of the E.^idence Act 
their admitted possession from 188^ 
throws the burden of proving that they 
are not the owners of property upon 
the plaintiff-appellant. And apart 
from that, 1 think that, under section 
lOJ the burden of proving that Baji 
was not alive in 1889 would really lie 
on the appellant, for there is a strong 
probability, that he was alive in 1889, 
and if so, the respondents clearly 
obtained a good title to the property 
by reason of adv'erse po^ssessiou. 
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Maclkoo C. J., and Ceumf, J. 
hur j jai liem/aj^ Appellant 

V, 

^hcLTHTcio J^ciyhiiiiLilh Bespon"* 

O. C, J. Appeal No. 50 of 1921 
dated tlie 22rid December 1922 iu suit 
2293 of 1919. 

(aj 6pt,ajic Htlicf Act 5 , ^^o-Dpfault bu 

Piai'd>.jj~^ait by deftindant Jur rcscis^ioti can 

Lie-Lourt $amc ^uit can order re^cisnion 

oj contract^ 

There can be no doubt that S. 35 is somewhat 
obscurely dratted. Where tuore has been 
dotault.il payment of Ibo^urebase money 
which the Court has ordered a party to pav in 
a decree tor specitic performance of the 

contract olsale.it 18 open to the opponent to 
file u suit tor ri'SCisslOu ot the contract. It ia 
not at all clear to what tue words •'•in the 
samo case roier, hut these words must refer 
to case ic) in the section, bo that tLe Court 

IS empowered to make an order in the suit in 

which a decree has airoady been made, to 
rescind the contract, instead of puttimr tl^ 

opponent to tile another suit for rescission (P? 
Stra„gman~in support of notica of 

motion. 

JJirza for the Opponent, 

Macleud, C. J,-A decree was pass¬ 
ed in this suit granting spocidc per- 

formanco to the pkiatiif of the suit 
contract for the sale of certain land. 

1to pay Rs. 
12,000 as the purchase price, but un- 

^rtunately n^o time was mentioned 
within which the purchase pried 

should be paid, Aa the plaintili did i 

»ot comply With tb« 4irflotigii la 
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decree that he should pay the purchase 
price, an application was made to 
this Court for an order in the 
suit that.the decree should be vacated 
as a consequence of such default on 
the part of the plaintiff. The plain¬ 
tiff has now paid the money. So that 
the only question is whether the nlain- 
tiff should pay the costs of the mo¬ 
tion. It is urged on his behalf that a 
wrong procedure has been followed, 
for under S, of the Specific Relief 
Act a suit ought to have been filed in 
order to secure the performance of the 
contract or its rescission. There can 
be no doubt that S. 35 is somewhat 
obscurely drafted. First it directs 
that any person interested in a con¬ 
tract may sue to have it rescinded, and 
such rescission may be adjudged by 

the Court in any of the following 
cases 

• • ... • 

Where the contract is void¬ 
able or terminable by the plaintiff : 

(^) ^.\V!here the contract is unlaw¬ 
ful for causes not apparent on its face, 
and the defendant is more to blame 
than the plaiutitf ; 


(fi) Where a decree for specific per- 
formance'of a contract of sale, or of a 
contract t.p take a lease, has been 
made, . and the purchaser or lessee 
makes default in payment of the pur¬ 
chase money or other sums which the 
Court has ordered him to pay.” 


Therefore'in the last case where 
there has been'a default in payment 
|of the purchase money which the 
Court has ordered a party to pay in a 
decree for specific performance of the 
contract of sale, it is open to the op¬ 
ponent to file a suit for a rescission of 
the contract. Then by the last para¬ 
graph of the section it is stated :— 

‘*In the same case, the Court may, 
by order in the suit in which the dec¬ 
ree has been made and not complied 
with rescind the contract, either so 
far as regards the party in default, or 
altogether, as the justice of the case 
may requires.” 


It is not at all clear to what the 
words “in the Same, case” refer, but 
it appears to^ me that, these words 
must refer to case (c) in the section 
so that the Court ^is empowered to 
make an order in in which a 
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decree has already been made, to res¬ 
cind the contract, instead af putting 
the opponent to file another suit for 
rescission. That is clearly the Eng- 
lish practice as appears from Fry 
on Specific Performance, Sixth Ed., 
pp. 54S, 547; paragraph 1171 :— 

‘‘There are two kinds of relief after 
judgment for specific performance of 
which either party to the contract 
may, in aproper case, avail himself.” 


Paragraph 1172 (i) ; 

“He may obtain (on motion in the 
action) an order appointing a definite 
time and place for the completion of 
the contract by payment of the unpaid 
purchase money and delivery over of 
the executed conveyance and title- 
deeds, or a period within which the 
judgment is to be obeyed, and, if the 
other party fails to obey the order, 
may thereupon at once issue a writ 
of sequestration against the defaulting 
party’s estate and effects.” 


And paragraph 1173 (ii) : 

“He may apply to the Court (by. 
motion in the action) for an order res¬ 
cinding the contract. On an applica¬ 
tion of this kind, if it appears thatthe^ 
party moved against has positively 
refused to complete the contract, its 
immediate rescission may be ordered' 
otherwise, the order will be for res- 
cission in default of completion with¬ 
in a limited time.” 

In my opinion this is the practice 
which it has been directed, should be 
permissible by the last paragraph of, 
S. 35 of the {Specific Relief Act, and 
the argument urged by Mr, Mirza 
that this Court has no jurisdiction to, 
make an order on a motion of this 
kind after specific performance has, 
been decreed cannot be sustained. 
The opponents must, therefore, pay, 
the costs of the motion; including 
costs resersed. 


Ardeahir, Hormasji^ Dinah aw and Co, i- 

Solicitors for the applicants. 

Kharaa and Co, :-Solicitors for oppo^ 

nent No. 1, 

./ 



/ 
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Shah, and Crump. JJ., 

Rioji Jkakaram Mh-tkar and 

o<Agr«-(OriginalDefendants) Appellants. 

V. 

1 emrgj Sariaram Mnru-ndi (Qriginnl^ 

Respondent. ' ’ 

S. A. No, 7/7 of 1921 D-22nd August 
1922 against the decisions of Dt. J, of 

Nasik in Appeal No 2 of lan. 

(a) Hindu Law-Alipnation by guardian-lHn'i- 
mg nature on minor, 

The test with regard to the binding nature of 

alienation by natural guardian upon the minor 

as laid down in Hunooman i'cr{<ad v Mt 
Babooee6 M. I, A, P. 393 at pages 423 aud 424^ 
IS that the pouer must beexericscd by the 
guardian rightly for necessity or for the benefit 

open to the alienee 
to establish that he had made ail proper and 

necessary inquiries and that he had acted in 
good laith in advancing the moneys to the 
natural guarJian ot the minor* 

by jir.,1 

The mother continues to be the natural 
^ard.an of her infant son, even af er 1 er 
remarriage U the infant son lived with her. 

D R P^lwardban-lor the Appellants. 
A. . Destit- for the Respondent. 

Interlocutory Judjiwert/;—The planitiff 
in this case sued to recover possession 
of certain survey Nos. on the strength 

of a sale deed passed in favour by 
Laxman and his wife Jai who pur¬ 
ported to act on behalf of Bhavdya 
the minor son of Jai by her first 
husband) It appears that the property 

fore his marriage with Jai he convey- 
S ‘he niinor Bhavdya 

in idnavdya s wbpro- 

five titles. 'merits of their respec- 
tiff'-’ film “nlf 

not ‘he plaintiff was 

to .ho District 

evidence to be taken further 

1921. At.„ iho"",™,?'21st Juno 

*.s rocoivod ,h. l.„„“.?';„a 
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to the conclusion that the sale deed 
Vi as proved. But the question as to 
whether the sale deed was liinding up~ 
on the minor Bhavdya does not appear 
to have been considered in the trial 
Court, nor in the lower appellate 
Court. It appars that in the trial 
Court on the yth September i920 the 
defendants made an application re- 
qi^esting the Court to raise an issue as 

to whether the conveyance in favour 

of the plaintilf was for the benefit of 
the minor Bhavdya. They wanted to 
raise the question as to whether the 
sale deed was really for the benefit ot' 
the minor but the trial Court rejected 
the application and did not raise the 
issue on the ground that it was incon¬ 
sistent with the defendant’s con¬ 
tention. 

In the lower appellate Court it ap¬ 
pears that the objection was taken in 
a ditterent form. It was urged that 

repudiated the sale deed, 
With reference to that point the learn- 
ed Judge observed that the objection 
had been taken on that ground in the 
lower Court but it was belated and was 
disallowed. The point as to the re¬ 
pudiation of the sale deed by the minor 

the learned Judge 
and decided against the defendants: 

It seems to us, however, that both 
he lower Courts have missed the real 

S with this 

perty belonging to a minor by two 
persons Laxman and lai r ^ 

had no right whatever to deal ""with 
suggested that he was his legal guT ' 
might he able to deal wTh IheTo 

son for his benefifiTthe e" TiS 

regard to the bindirur nainL r . 

an alienation upon the minn ®^ch 

laid down in tiLoornan ' 

(1) at pages (423 and 424^ ^. 

can^ 

393~»TwrR~~81 

(P.’c.) Sar.552, 
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case that he had made all proper and 
necessary inquiries and that he had 
acted in good faith in advancing the 
moneys to the natural guardian of the 
minor. 

It has been suggested before us that 
Jai was not in the position of a natur¬ 
al guardian at all after her remarriage 
and that therefore she wouldfnot have 
even the limited power which tlie 
natural guardian of a Hindu infant 
would have, to deal with the property 
of the infant. Wo must however dis¬ 
allow' this contention having regard to 
the fact that she was the natural 
mother of the minor who lived with 
her at the time; under the circums¬ 
tances she was the natural guardian of 
the minor. 

Before we can dispose of this appeal 
it is necessary to have a distinct find¬ 
ing on the question as to whether 
this sale deed has been shown to be 
binding upon the minor Bhavdya. We 
accordingly send down the folh wing 
iesue to the lower appellate Com t: — 

Is the sale deed of lhi2 binding upon 
Bhavdya? 

Parties to be'at liberty to adduce 
further evidence on this point. Fin¬ 
ding to be certified in 3 months. 
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Macleod C. J. and Crump. J, 

(ggt) Afant— Appellant. 

v. 

hanchodlal Amritlal — Respondent 

F. A. F. O. JNo. 69 of 1921 D/-16th 
Kovember 1922 against the order 
passed by J. of Sm. Causes Court with 
A. P., at Ahmedabad, in Appeal No. 
439 of 1919. 

(a) Civil P. C. 0, 21 R. 101 — Appeal enter- 
tamed though incompetent—Revision lies^ 

Where Court erroneously eotertainB an 
appeal against an order made under order XXI, 
rule 101 the High Court can set aside tbe deci- 
aioD in appeal under S. 115 of tbe Code. 

(b) Civil P, C. S, 47- Auction purchaser is no 
representative. 

An auction-purchaser is a stranger «o tbe 
proceedings, and is not a representative of any 
of the parties to the suit. 80 that any questions 
which might arise between him and tho 
parties to the suit or their representatives must 
be det«»rmined by a separate suit. But if tbe 
ifiestion raised by the judgment debtor as to 
legality of the Court tale U virtaally one 


between the parties to tbe su.t. i. e. between 
tbe decree holder and the judgment debtor, 
and if in the decision and result of that 
question tue auction purchaser was interested; 
the judgment debtor ought not to be allowed 
to attack tbe sale in a suit. [P. 215 U Vj 

0, iV. Tlifikor^ with M. B, Davf—iox 
the Appellant. 

H. V, ijivaiia —for the Respondent 

Mackod (7. J .— This was an appli¬ 
cation by Bai Mani daughter of one 
Keshavlal Ranchhod under Order 
XXI, rule 100, Civil Procedure Code, 
complaining that she had been wrong¬ 
fully dispossessed of certain properly, 
and cldiiiiing that possession should 
be restored to her. The facts leading 
up to this application are se: out in 
the judgment of the trial Court. The 
house belonged to one Mulchand 
Haribhai. It was mortgaged with 
possession for more than Rs. 3,500 to 
one Amritlal- A money decree was 
passed against Mulchand, and in 
execution of that money decree this 
house was sold subject to tho mort¬ 
gage rights of Amritlal, and was 
purchased by the opponent Ranchod- 
lal Amritlal. Bai Mani claimed either 
to be mortgagee or to have a mort¬ 
gage lien to the extent of Rs. 500^ 
and she applied to the Court to have 
her mortgage lien for Rs. 500 notified 
in the sale proclamation, but her ap¬ 
plication was not granted, so she 
appealed to the District Court. Pen-, 
ding that appeal the house was sold 
and purchased by the opponent. After 
the sale the District Court held that 
the executing Court ought to have 
notified the mortgage claim of Bai 
Mani in the sale proclamation and 
reversed the previous order of tho 
executing Court- Then the opponent 
as an auction-purchaser applied to 
the Court for delivery of possession, 
of the house purchased by him. That 
application would be made under 
Order XXI, rule 95. The house was 
at that time closed by the lock of Bai 
Mani. Consequently an application 

had to be made under Order XXI, rule 
97. That question came up for deci¬ 
sion under rule 97, Bai Mani was 
present, but tbe opponent w'as absent, 
consequently his application was dis¬ 
missed, and Bai Mani remained in 
possoBsion, and as she was present sb® 
must have informed the Court of her 
claim. Although the opponent wa» 
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absent, it cannot bo said that the 
application was dismissed for default 
of appearance of both parties, because 
froih the nature of the proceedings, 
it must be taken that it was a deci¬ 
sion of the Court maintaining the 
obstruction by Bai Mani. 

The opponent then made a fresh 
application, which purported to be 
made under rule 95 for possession. 
The previous application, which had 
been mado for possession and dismiss¬ 
ed for default, was recited, but no 
mention whatever was made of his 
previous application to remove the 
obstruction by Bai Mani having been 
dismissed. If mention had been made 
of that application, then we do not 
think the Court would have enter¬ 
tained the second application for 
possession. However, an order was 
made for possession which necessitat¬ 
ed Bai Mani applying for its dis¬ 
charge. 

The trial Judge said: 

“I think the conduct of the op¬ 
ponent in obtaining a warrent for 
delivery of possession of the house 
described in this application, by sup- 
pressing the fact that his application 
for removal of obstruction' was dis 
missed amounts to a distinct fraud 
upon the Court. He clearly abused 
the process of the Court. If the fact 
of the dismissal of opponent’s appli¬ 
cation for removal of obstruction 
made by the applicant were known to 
the Court no warrant for delivery of 
possession would have been issued. 
Alter the dismissal of opponent’s 
application the only remedy open to 
mm was a suit. I therefore order that 
quo ante should bo restored by 
Placing applicant in possession of the 

ukrJh“r‘"“ “ «° 

lake whatever steps he may be ad- 
ised to take to enforce his rights as 

oHlio sSit h possession 

TImt applicant.” 

Ordlr XXlTuKl 

nonifiln,! a J^hl.However, the oppo- 
Cause Oouri ‘earned Small 

appeal was whom the 

lay was of a tHvial u 

tilo facts it seemQ f on 

Jud*?o failed tA 

ly occurred “ctul- 

Jy occurred. Ho did not think that 


the opponent had suppressed any facts 
in Lis last application for possession 
which he ought to. have disclosed. 
We cannot agree with him We think 
the trial Court was perfectly correct 
in .stating that the opponent had sup¬ 
pressed the most important fact in 
his last application for possession. 
It seonis to us, therefore, that the 
order of the Subordinate Judge should 
be restored on the ground that no ap¬ 
peal lay to the District Court. 

The respondent has taken a point 
that no appeal would lie frem the 
order of the Small Cause Court 
Judge. It really makes no differ¬ 
ence if that order was made with¬ 
out jurisdiction. We can deal with it 
under S. 115, Civil Procedure Code. 
It will not be necessary, therefore, to 

deal with the somewhat complicated 
question whether the proceedings 
should continue in execution under 
S. 47, instead of the right of the par¬ 
ties being determined in the future 
by a separate suit. 

It may be pertinent to observe that 
this Court has always consistently 
held that an auction-purchaser is 
a stranger to the proceeding, and is 
not a representative of any of the, 
parties to the suit, so that any ques¬ 
tions which might arise between 
him and the parties to the suit or 
their representatives must be deter¬ 
mined by a separate suit unless the 

lest laid down (I'okulsing Bhikuiam y 
Kuansingh{[) could be made appli ‘ 
cable. There it was held that 

though an auction-purchaser at a 
Court-.-<ale in execution of a decree 
was not a party to the suit in which 
the decree was passed, and though 
he was not a party to the suit in which 
the decree was passed, and though he 
vs’as not a representative of either the 
decree-holder or the judgment-debtor 

for the purposes of S. 244, yet if the 
question raised by the judgment-debtor 
as to the legality of the Court-sale was 
virtually one between the paities to 
the suit, i. e., between the decree- 
holder and the judgment-debtor, and 
It in the decision and result of that 

que.stion the auction-purchaser was 

interested, the judgment-debtor ought 

not to be allowed to attack the sale 
m a suit.” 

In this particular case, the quesilco 
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with regard.to Mulchaiid’s mortgage 
was not a question between the parlies 
to the suit, that is to say, between 
the dacree-holder and the original 
judgment-debtor Mulchand The only 
question in the suit was whether the 
plaintiff owed a simple de't to 
Mulchand, and the question which 
now arises between Bai Mani 
and the auction-purchaser is whether 
the auction-purchaser-obtained title 
t© the property free of Bai Mani’s 
charge, or subject to it. Therefore 
the decision in Qokuhingh v 

Kififinsirig ([) does r\ot assist t'.e pre¬ 
sent respondent- We sot aside the 
order of the lower appellate Oourt and 
restore that of the Subordinate Judge 
with costs throughout. 

Or i r ffet (iside.. 


(1) (1910) Bom. 510^12 Bom 
U R 539-7 I. C. A57. 
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Maoleod, C. J., and Crump, J- 

Shankar Gatip.U Lett and anottier —Ap¬ 
pellant. 

Y. 

Damodar Bhakandas —Respondent. 

IF . A. ."No. 119 of 1921 D. 29th 

November 1922, against the decision 
oF Joint J. of Poona in Mis. Applica¬ 
tion No. 3t of 1920. 

Will -AdminU.ratio:i-Panchas. 

Where the will directed six persons to he 
Panchas of whom one was to supervise the work 
of administration and the Panchas were given 
power to appoint other panchas. Held tuat 
power could on’y be exercised by the whole 
body of .panchas- Evidently the testator had 
never intended that Panchas should have the 
power to appoint oth^r Panchas by will 
because it was intsnded by the testator that 
they should exercis® that power as a body. 
I’liat would exclude any power to appoint by 
will. At the most one panch would be a person 
who might apply for letters of admin.stration 
deb^nisnon. 

H. C- Coy(7j*ie with A, a. Destn —for 
the Appellants. 

y}. S. and B- G. R io~^ov the Res¬ 
pondent. 

. Jtidgmtnj The petitioners applied 
for Tetters of adminhs'ration de boni^ 
vdh with a copy of the will annexed 
of one Bandoba Vithoba who died on 
; the llth March 1896. The Petition 
was opposed by Damodhar Bhukandas 
the son of one of the persons appoint¬ 


ed panchas by the will. T e will 

directed six persons to be Panchas of 
whom one was to supervise the work 
of administration. The Panchas were 
given power to appoint other Panchas I 
That power could only be exorcised by 
the whole body of Panchas and when 
Bhukandas asserted his right tol 
appoint his son to succeed him by hisl 
will he was attempting to do whatl 
was not authorised by the terms of the! 
will of Bandoba. Evidently the test-l 
ator had never intended that Panchas! 
should have the power to appoint! 
other panchas bv will because it was! 
intended by the testator that they! 
should exercise that power as a body.! 
That would exclude any power to ap-| 
point by will. It follows then that! 
Damodhar Bhukandas has no inherent! 
right to be considered as executor! 
of the will. At the most he! 
would be a person who might apply! 
for letters of administration de bonit\ 
nun. Whether the petitioners are proper 
persons to be appointed administrators 
has not been decided by the Court 
below Therefore we allow the appeal 
and the case must go back to the 
lower Court for the decision of the 
question whether the petitioners or 
any other persons should be appointed 
administrators de bonis non with the 
will annexed. 

'r:ie Petition of Damodhar Bhukan- 
da^ for probate which was granted by 
the lower Court has no foundation in 
law. The petition ought to have been 
dismissed. First Appeal No. 122 of 

1921 will be allowed and the petition 
dismissed. 

Costs in both appeals to be cost^ in 
the cause. 
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Macleod C. j. aisd Crump.'J. 

Mulchnnd Je.kis-ondas —Appellant. 

4 

V. 

Bdi Rukshmani — Respondent* 

S. A. No. 587 of 1921, D 15th Nov. 

1922 from the decision of ASst. J., 
Ahmedabad, in Appeal No. 471 of 
1920. 

(a) Hindu. Law-Qift-Oift to uife-Cons^ 
traction, 

A v.ill provided : “ I appoint my wife Bai 

Rukbi alias Juma to be owner of my Pf?' 
perty. Therefore after my death my >'ue »s 
to take ray property into her possession witn 
full authority, And after doi^^g the same my 
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Wife Bai Hukhi alias Juma is to coasutne, 
•njoy or do what she likes with respect to 
what remains out of my property, and after 
the death ot my wife my son Chiinanlal is the 
Owner of ray estate; tho said Chimanlal may 
do what he likes with respect to my property. 
Held the testator did not intend that the 
widow should have absolute powers of dispo¬ 
sition during the life-time of the son; consider 
ing the ideas a Hindu testator ordinarily has 
with regard to what will happen to his proper¬ 
ty on his death, he would not be anxious if 
had a son alive to give an absoluta estate to 
widow; especially as he only gave powers to 
the widow because the son was incapable of 
managing his own aflairs. If words werfi 
used conferring absolute ownership upon the 
wife, the wife enjoypd tho rights of ownership 
without their being conferred by express and 
additional terms, unless the circumstances or 
the context were sufficient to show that such 
absolute ownership was not intendpnt. Held 
further that the son took vested interest in his 
life-time, and on his death that would goto 
his mother, who would under Hindu Law take 
only a limited interest, and if the disposition 
in her favour did not give her an absolute 
interest iu the first instance, the fact that s^e 
succeeded as heir of hereon would not enlarae 
that estate, [P. 218 C. 1) 

0. N, pifikor with R. J, fh )l*or—for 
the Appellant. 

for the Respondent. 

MaclLOD, C. J. One Ranchoddas 
died seven years back leaving a luna¬ 
tic son by name Chimanlal and a wi¬ 
dow. He left a will in which he stated 
after setting out his property : 

‘’So long as I am living I am heir 
and owner the said property, tho 

same I may con.sume, enjoy, use or 
do what I like. But if by the will of 

rny death I appoint my 
wife Rai Kukhi ahus Juma to be the 
owner of my property. Therefore af¬ 
ter my death my wife is to take my 
property into her po.ssession with full 
authority and is to perform the fune¬ 
ral and obsequious ceremonies with 
respect to my death. And after doing 
the same my wife Bai Rukhi alias 

sh^ enjoy or do what 

^e hkes with respect to what re- 

the dL'th^ i P’-operty, and after 

C^i Lnla?"'""'' the said 

witKsnLif^^ ^ikes 

in none of '’’y Property. There- 
other persoTi«”if friends or 

ChinLnki r ” 

and tho presenrsuift'"'®, 
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been dismissed in both the lower 
Courts on the ground that under the 
terms of tho will the widow took an 
absolute estate. 

The principles of construction to be 
applied to a will of this kind havo 
been quite clearly laid down by vari¬ 
ous decisions of the Privy Council, 
At one time it was considered by the 
Indian Courts that the husband did 
not confer an absolute estate by his 
will on his wife, unless he gave ex¬ 
press powers of disposition, that it 
was not sufficient for him to say that 
the wife was the owner of the proper¬ 
ty, he must also say that she had the 
power of alienation. But in Surajmn'ni 
v. habi Nath Ojhi (1) it wms held that 
if words were usi d conferring absolule 
ownership upon the wife, the wife 
enjoyed the right of ownership with¬ 
out their being conferred by expre.s3 
and additional term.s, unless the cir- 

cumstance.s or the coniext were suffi¬ 
cient to show that such absolute 
ownership was not intended. 

That decision was referred to ,.ith 
approval in Bhaidas Shivdas r. Bai 
Galab (2). In that case the testator by 
his will appointed his wife execu¬ 
trix, and by clause 3 constituted her 
owner (Malik) of his property, and 
provided that she should leave what¬ 
ever property might remain after her 
death to two named daughters as she 
liked. It was argued that later 
clauses in the will in their terms 
were inconsistent with tlie view that 
the provisions of the earlier clause 3 
constituted the wife an absolute own¬ 
er, but it was eventually held by 
their Lordships that the subsequent 
clauses in the will were not sufficient 
to displace the language of clause 3. 

In the present case, we hare to see 
whether the words which purport to 
give an absolute estate to the widow 
have been displaced by the later dispo- 




li9"«135i. A 17-.30 All. 34-10 
Bom. L. R. 59-5 A. L. J. 67-12 
C. \V. N. 231-18 M. L J. 7-7 C. 
L. J. 131-3M. L. T. 144 tP C.) 
[1922] P. C. 193-46 E. 193-49 I. 

A 1-24 Bom. L. R. 551-20 A. L. 

J. 209-35 C. L. J. 314-26 C. W. 
N. 129-15 M. L. W. 412-42 M. L- 
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sition of the property to Chimanlal as 
^alik after th.© death of the widow*. In 
L'^Uu V. Jagmohan ( 3 ), the testator pro¬ 
vided as follows: “When I die, my 
^ife named Suraj is owner of that 
property* And my v/ife has powers 
to do in the same way as I have ab¬ 
solute powers to do when I urn pre¬ 
sent, and in case of my vrife’s death 
iny daughter Mahaluxini is owner of 
the said property after that (death)." 
It was held that Suraj took only a 
life estate under the will, with re¬ 
mainder over to Mahaluxmi after her 
death. That decision was before the 
decision in ^urajmmi's case (t). It 
,may be that the Court might not have 
considered the words in that will suffi¬ 
cient to give the widow an absolute 
estate apart from the gift over to the 

I aughter., It seems, obvious in this 
ase that the testator did not intend 
hat the widow should have absolute 
owers .of disposition during the life- 
ime of the son; considering the ideas 
r Hindu testator ordinarily has with 
egard to.what will happen to his pro¬ 
perty on his death, lie would not be 
.nxious if he had a son alive to give 
in absolute estate to the widow; es- 
lecially as in this case he only gave 
lowers to the widow because the son 
vas incapable of managing his own 
Lii'airs. JTor do wo think that it was 
intended that the son should only 
have a contingent inte»'est as the 
learned Judge thinks. . That would be 
contrary to. the usual ideas of a Hindu 
testator, nor was there . anything in 
the will to show that ChimanlaTs in¬ 
terest w£^s merely a contingent one, 
'as the case wmuld have been if such 
'‘words had been used as “if 1113 -sen 
Chimanlal survives my wTfc then lup 
, will be malik of my property.” We 
chink Chimanlal took a vested intc- 
. rest in his life-time, and on his death 
that would go to his mother, who 
would under Hindu Law takes only a 
limited interest, and if the diiposition 
in her favour did not give her an ab- 
mlute interest in the first instance, 
’ the fa.-t that she succeeded as heir 
j )f her son would not enlarge that 

' 3state, 

We think, therefore, that the widow 
has not an absolute estate with po- 

‘ (3) [1896] 22 Bom. 404, 


wers of disposal over the property. 
The appeal must be allowed and the 
suit must be remanded for decision on 
the remaining issues. The appellants 
to have costs here and in the Court 
below. Costs in the first Court will 
be costs in the cause. 

Appeal allowed^ 
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aAof/ie/--(Original Defendants) Appel¬ 
lants. 

V. 

Jamnadas Chohtmnl M(iTwad^^{OTiginb.\ 

l^laintiff,)-Respon , 

L. P. A. No. 5 of 1922 D. 13th Oc¬ 
tober 1922 against the decision 
of this Court in S, A. No. 
750 of 1921 preferred against the 
decision of Dt. J. of Poona, in Appeal 
No. 263 of 1920. 

4 

% 

[ajLimitation Act S. 14 [2)—Another Civil 
Proceediiig’:-Proceeding partially wrong, 


Marten J.—The two separate Courts of 
Poora and Vadgaon have a common Judges 
from the 1st to the 20th of each month the 
Judge sits at Haveli, Poona; from 2J8t to 25th 
he sits at Vadgaon, and from the 25th to 30th 
of iho month ho sits at Lonavli a part of the 
Vadgaon Court. The plaintift filed his Dar- 
khast No. 281 of 1913 on the 10th April 1912. 
He filed it at Vadgaon quite correctly, but as 
theJiidgo was then sitting at Haveli, the 
Court OiUcials apparently sent the papers to 
the Judge at Haveli, and he on the llth April 
1913, gave a notice to tlie defendants retur¬ 
nable on the llth or ISthApiil 1911 in the 
Haveli Court. Tiie defendants did not ap. 
pear, ajid on the 15th April the Judge sitting 
in the Haveli Court made the Warrant for pos¬ 
session absolute. Defendants appealed and on 
the 36tli February 1913 this order was set 
aside on the ground that the Judge bad no 
jurisdiction to direct the defendants to ap¬ 
pear in the H iveli Court, nor to make the 
order against them in that Court. It was 
accordingly directed tha^tho Court of first 
instance should take up the Darkhast at the 
point where it was when the order for issuing 
the warrant of possession was passed. The 
plaintiff ai-pealed U) the High Court, but on 
3rd Feb. I9lo his appeal was dismissed. On 
29th June 1015 the Darkhast was brought on 
again, that the plaintifi was present but as the 
Jud 2 C was a\\ av the proceedings were adjourn¬ 
ed to the n-xtday- fho plaintifi this time 
was not present in Court and accordingly the 
Darkhast was struck off. The next 
tiled was. on tbo rtli June 1^1% UM that it 

was not time barred. 

(h) Limitation Act Art 183 (5hSl»p “W" 

Stay order. 
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Marten J. Quere—“Whether a stay of proceed- 
iugs granted at the instance ol tae plaintiU can 
be said to be a step-in aid of execution, A 
mere aljoucnment has been heJd not to be such 
astep-in-aid of execution, although an ap. 
plication for adjouinment in order to obtain 
further evidence has been held to be a step- 
in-aid. cal, 2do ref. 

Pratt, J tue application for stay is cot a step 
in aid of execution, 

(c) C, P. Code S. OS.LettersPatcht S.du- 

AppLicabiiitij—Judges dijjtrihg in opinion. 

The natural place to lind the rules governing 
the exercise of the appellate civil jurisdiction 
over the other Juagtsox the High Court 
would be tue ho iters l^atent. w hile the 
natural place to liud tiie rules goveruiug tu© 
exercise of the appellate civil jnnsaictioa 
ever the civil Courts of the mofussil subject 
to the High Court would be tue Civil Proce¬ 
dure Code, ihe Cojo make^ no provision 
for an appeal within the Higii Court, that is 

i-i'gh Court. 

IhiB right of appeal depenus on clause 15 of 
^0 Charter- Appea:s under the Letters 
Patent are governed by tue Letters Patent 
and appeals under the Code arc governed by the 
Code, iurtner the Code only deals witn ap¬ 
peals from certain courts ana does-not deni 
With appeals within the High Court from tho 
decision ox oae Judge of tho Court to auotuer 
rhereloro when a liench of two Judges is 

hearing an appeal irom the decision of a 

Btng 0 Judge of tae same High Court whether 

appellate, and 
they dilXer in opmiori, the opinion of the 

irevail. Z(j Ail iU; 
Horn. L. K. IvCi. IP.2J1 C- J) 

K. D Ltrrta^e,-for tho Appellant. 

A. Jl. rattvirdfiun with u U. Dalvi- 

Marten 1 ti Kespoiidont. 

^--Tbis IS an appeal under 
the Letters Patent trom tho order of 

JJ’’"'lated 13th Uecerab- 
er 1931 dismissing the defendants’ 
appea against tlie order of tho Dis- 
trict Judge of Poona who directed tho 
Subordinate Judge of Vadgaon to 
proceed with the execution of the 
decree under Darkhast No. 29 of 1919 

°ue of limitation 
primarily section U 

tho T Article 182 ( 3 ) of 

niain^/l^jUn Limitation Act. To ex- 
facts shortly the material 

November 1007 27th 

gaon CoVr? Vad- 

ed V0.sfs2'jT 

except a Dartinni ^ i 
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since the original decree, but it is 
unnecessary to mention them all. It 
is common ground that the present 
Larkhait No. 29 of 1919 is in time if 
another Darkhast of 7tu June 1916 
(No. 411 of 1.916) was itself in time. 
This 1910 Darkiiasc in its turn depends 
upon whether the time occupied over 
certain proceedings under an earlier 
Darkhast of 1912 (No. 284 of 1912) 
can be deducted under Sec. 14 (2). That 
Dark Hast was admitted on 10 th April 
1912, so that 3 years from that date 
would expire in April 1915, and con¬ 
sequently unless some exemption can 
oe claimed, tho Darkhast of 1916 
would be out of time. The plaintitf 
contends that he is entitled to that 
exemption under .s. 14 (2) of the Lidian 
Limitation Act, and this is how hq 
makes out his claim. 

It appears that the two separate 
C./Ourts of 1 oona and \ adgaon have a 
common Judge, that is to say, fiom 
the ist to tho 20th of each month the 
Judge sits at llaveli, Poona; and from 
21 St to 2.5th he sits at V'adgaon, and 
from tho 25th to 30th of the month he 
sits at Loiiavli which ts also a part of 
the Vadgaon Court. The-plaintitf 
tiled his Darkhast No. 284 of 1912 on 
the l'Jth April 1912. He filed it at 
Vadgaon quite correctly, but as the 
Judge was then sitting at Haveli, the 
othcials apparently sent the ‘papers to 
the Judge at Haveli, and he, on toe 
lltii April 1912, gave a notice to the 
defendants returnable on the 14th or 

Haveli Courf. 

appear, and on 
Uic loth April the Judge sitting.in tlie 

Haveii Court made the warrant for 
po3.se3sion absolute. Defendants ap- 

pealed, and on tne 26th February 1913 
this order was set aside on the ground 

that the Judge had no jurisdicLon to 

^rect the defendants to appear in the 
Haveli Court, nor to make the order 
against them in that Court. It was 
accordingly directed that the Court of 
farst instance should take up the 
Darkhast at the point where it 
when tne order for issuing the wl“ 

Court wae to proceed on jt. 
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plaintiff appealed to the High 
OoUrti blit on 3rd February 1915 his 
appeal was dismissed. CcJunsel states 
that on 29th June 1915 the Darkhast 
was brought on again, that the plain¬ 
tiff was present but as the Judge was 
away the proceedings were adjourned 
to the next day. The plaintiff this 
time was not present in Court and 
accordingly the Darkhast was struck 
off. The next Darkhast he Sled was, 
I have already said, on the 7th June 
1916 and the question is; was it in 
time ? 

Turning to the Limitation Act, 
section J4 (-) luns as follows.— 

In computing the period of limi¬ 
tation prescribed for any application, 
the time during which the applicant 
has been prosecuting with due dili¬ 
gence another civil proceeding, whether 
in a Court of first instance or in a 
Court of appeal, against the same 
party for the same relief, shall be ex¬ 
cluded, where such proceeding is pro¬ 
secuted in good faith in a Court which, 
from defect of jurisdiction or other 
Cause of a like nature, is unajle to 
entertain it.” 

Then under Article 182 (5), the pe¬ 
riod of limitation, (namely 3 years) 
begins to run from “ the date of ap¬ 
plying in accordance with Jaw to the 
proper Court for execution, or to take 
some step-in-«id of executi^m, of the 
decree or order ”• Now it is not con¬ 
tended by either party that the 191/ 
Darkhast was not filed in the proper 
Court. It was filed at Vadgaon and 
Vadgaon was the proper Court. But 
It is said that the subsequent pro¬ 
ceedings between 15th April and 5rd 
February 1915 ought to be excluded, 
because within the meaning of S. 14 
(2) the plaintiff was prosecuting a 
proceeding in good faith in a Court 
which, from defect of jurisdiction or 
other cause of a like nature was 
unable to entertain it. “ viz., the 
Court at Haveli (Poona). 

Defendants* first answer to this con¬ 
tention is that the 1912 Darkhast 
was not prosecuted in good faith 
having regard to the definition of 
*‘good faith*’ in S. 2 (7) of the Act. 
The definition runs thus .— 

2 in this Act, unless there is any¬ 
thing repugnant in the subject or con- 

“good faitb”j nothing sha** 


be deemed to be done in good faith 
which is 'not done with due care and 
attention*” 

It is said that the plaintiff showed a 
want of due care and attention in pro¬ 
secuting any orders obtained in the 
Haveli Court. 

In my opinion there is no sub¬ 
stance in this contention. The plain¬ 
tiff obtained a decision of the Court 
in his favour and under Explanation 
II to section 14 in resisting the 
defendant’s appeal from that order 
he was to be deemed to be prosecu¬ 
ting a proceeding. The order made 
by the Court of the first instance 
may ^have been a wrong order, as 
indeed it ^was eventually held to be, 
—but it cannot, I think, be said that 
it was made without due care or at" 
tention. Nor can the plaintiff be pe¬ 
nalised for having obtained it, nor for 
having endeavoured to support it, 
apart cf course from any deliberate 
misstatement of facts to the Court, 
which it is not suggested, occured in 
the present case. 

The next point is of much greater 
difficulty for it is one which found 
favour with the Judge of first ins¬ 
tance and is the main point argued on 
this appeal. That point is that s. 14 
(2) only applies to “ another civil pro¬ 
ceedings”, and that the 1912 Darkhast 
was not ** another civil Proceeding ” 
because it was instituted in the right 
Court, and that time began to run 
under Art. 185 (5) from its institution. 

It is further argued that the plaintiff 
cannot be put in any better position 
by having taken a wrong proceeding 
than if he had taken a right proceed¬ 
ing, and that even if the 1912 Dar¬ 
khast had been prosecuted throughout 
in the right Court, time would have 
expired in 1915 unless some effective 
order had been made on that Dar¬ 
khast in the meanwhile. But, in my' 
Opinion, s. 14 (2) is intended to pro¬ 
tect a party from time running 
against him during the pendency of a 
bona fide proceeding which may even' 
tually prove abortive by reason of 
want of jurisdiction or some similar 
cause. This sub-section was added by 
the 1908 Act, but even before that 
amendment, the general priimiple was 
recognised by the Couyts* Tt 
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Budridoas (i) was a decision of the 
Privy Council on S< 20 of the Act of 
1859 which corresponds to S. i4 (1) of 
the present Act. There the headnote 
runs;-'*’ A proceeding to enforce a 
decree taken bona fi le and with due 
diligence before a Judge whom the 
party, bona fide though erroneously, 
believes to have jurisdiction, is a pro¬ 
ceeding within the meaning of S. -0, 
Act XIV of 1859; whether the Judge 
actually decides that he has jurisdic¬ 
tion, or supposing himself to have 
jurisdiction acts accordingly.*’ And 
with reference to S. 14 of the Act, 
their Lordships observed:—** It was, 
therefore, the object of the Legisla¬ 
ture, at least with regard to the limi¬ 
tation for the commencement of a 
suit to exclude the time during which 
a party to the suit may have been 
litigating bon<i fidt and with due deli- 
gence before a Judge whom he may 
suppose to have had jurisdiction, but 
who yet may not have had jurisdic¬ 
tion ’* . 

Accordingly in the present case the 
defendant conceded that if the 19i;i 
Darkhast had been presented origi¬ 
nally to the wrong Court, for instance 
to the Haveli Court, the time occupied 
in proceeding with that wrong Darkha 
8t ought to be allowed to the plaintilf. 
'But on principle, 1 see no reason why 
the Legislature should not also protect 
proceedings which are not wholly 
'^oid but which are partly void as was 
Che case with the 1912 Darkhast. 
Here the 1912 Darkhast was present- 
3d in the right Court, but was almost 
unmediately transferred to the wrong 
t^ourtand prosecuted there or on ap¬ 
peal for nearly 3 years. The injury to 

00 guarded against is. almost exact¬ 
ly the same m each case. Nor in pnn- 
ciple IS It a sufficient answer to say 
Cnatthe plaintiff cannot be betteroff 

^ proceeding 

Iriffbfo^ he had originally taken the 
'Ueistf?^ clearly says that 

nLupIv better off to this extont, 

a time taken over 

feet nIrH Pro- 

ct partially wrong proceedings as 

i I- ^ ^67-6 
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well as wholly wrong proceedings. 

The basis of the desire of the 
Legislature is, I take it, not to punish 
litigants unduly for mistakes of pro¬ 
cedure whether those mistakes are 
made by the Court or the litigant, 
for every practitioner knows how 
easy it is to make mistake in proce¬ 
dure having regard to the bewildering 
mass of rules on the subject, and to 
each Judge having to some extent 
his own views as to minor matters of 
practice. And it must be remembered 
that the 1912 Darkhast originally re¬ 
sulted in a warrant for possession being 
ordered. If that order bad been valid, 
no subsequent Darkhast would have 
been necessary. It is therefore hardly 
fair to compare the 1912 Darkhast 
with hypothetical proceedings which 
result in no effective order to an 
applicant. 

Nor 1 think does the express word¬ 
ing of the Act, namely, the words 
another civil proceeding ’ prevent a 
more liberal construction of 
the Act being adopted. We have 
to consider by what date the 
1919 Darkhast must have been pre¬ 
sented. Under Art. 1H2 (5), the .3 
year’s period ran from the 12th April 
1916. But in applying that period 
of limitation, the time during which 
the applicant prosecuted with due 
diligence another proceeding, viz. 
the 1912 Darkhast in a Court unable* 
to entertain it may be excluded under 
S. 14 (2). In other words, the period 
of limitation which we have to 
compute is that prescribed for the 
I'JlG Darkhast and not for that of 
the 1912 Darkhast. Accordingly 
another civil proceeding” under 8. 14 
(2) is the l912 Darkhast or rather so 
much of it as consisted cf proceedings 
in excess of the jurisdiction of the 
Court. If in S-14 (2) the words “ the 
1916 Darkhast” be substituted for 
^ any application, and the words 
the 1912 Darkha.st” for “another civil 
proceeding” and “such proceeding,” 
what I am endeavouring to explain 
will I think be made clear. In the 
view I take, it is accordingly imma¬ 
terial that the period of 3 years 
in question happens to date from 
the 1912 Darkhast. It is 
merely a period which has commenced 
to run, and apart from actual, 
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dates it would make no difference in 
principle if the period had begun to run 
from the date of the decree under A. 
L83 (L). This is of course on the 
assumption which has not been con¬ 
tested in this case, that each separate 
Darkhast is a separate civil Proceed¬ 
ing within the meaning of S. 14 (2). 

In the result therefore I agree with 
Mr. Justice Shah in thinking that the 
1916 Darkhast and consequently the 
1919 Darkhast were both brought in 
time. 

A further point was taken on be¬ 
half of the plaintiff that certain appli¬ 
cations by him for a stay of proceed-, 
ing pending the appeal from the order 
of 26th February 1916 amounted to a 
step-in-aid of execution of the decree 
within the meaning of Article 182 
(S), and that time ought therefore to 
be calculated from the date of such 
applications. It appears that on 20th 
July 1913 the plaintirf applied to the 
Court of execution that as an appeal 
had been filed against the order of 
26th February 1913, the Darkhast pro¬ 
ceedings should bo stayed and that 
on the 16bh December 1913 an order 
for stay was made accordingly, but 
I feel a difficulty in seeing how^ a stay, 
of proceedings granted at the instance 
of the plainitff can be said to be a 
step-in-aid of execution. A mere ad¬ 
journment has been held not to be 
such a step-in-aid of execution, (see 
Karlick Nath Paadey v. Jago^nnatfi tiom 
(2) although an application for ad¬ 
journment in order to obtain further 
evidence has been held to be a step- 
in-aid : see Abdul Kader Rowther v. 
Krishnan Malaval Nair (3). But the 
adjournment here was not based on 
latter ground, and if the present 
plaintiff had relied solely on this 
point, his case might well have failed. 
But as I am in his favour on the other 
point, it is unnecessary for me to ex¬ 
press any final opinion on this secon¬ 
dary matter. 

I would accordingly dismiss the 
appeal with costs. 

Prati J ,—The only question for de- 

(2) [19001 27 Cal. 2ft5- 

(3) [1915] 38 Mad. 695-1 L.. W. 271- 
(1914) M. W, N. 563-26 M. L J. 
433-15 M. L. T. 005-23 I- C. 

§33 (P. C.) 


cision ia^this appeal is whether the 
Darkhast fiiod on the 7th June 1916 is 
in time. 

The next preceding Darkhast was 
filed on the iOch April 1912. 

The Darkhast of 7th June 1916 is 
therefore beyond the time limited by 
Article 182 (5). 

It is contended, hbwever, that cer¬ 
tain proceedings taken under the 
Darkhast*! 1912 entitle the appli¬ 
cant to an exclusion of time under S 
14 (2) of the Limitation Act. 

The Darkhast dated 10th April 1912 
was filed in the proper Court-the 
Court of the Subordinate Judge of 
Vadgaon. This is admitted, as indeed 
it must be, for if the Darkhast had not 
been filed in the proper Court, the 
starting point for limitation would 
have to be the next preceding Dar¬ 
khast. 

But although it was filed in the pro¬ 
per Court and so was the leT7ninuii a quo 
lor limitation under Ar.icle 182 (5) 
the Subordinate Judge on Che 15th 
April 1912. passed orders on it at a 
time when he was not sitting within 
the local limits of his jurisdiction. On 
appeal it was held by the District 
Court o 1 the 26th February 1912 that 
ail proceedings under that Dar¬ 
khast subsequent to the 15th April 
1912 were void. This order was con¬ 
firmed by the High Court in second 
appeal on the 3rd February 1915- 
When the proceedings under the 
Darkhast were revived as from the 
15th April 1912 in consequence of 
these orders the applicant failed to 
appear and that Darkhast was dis¬ 
missed for his default. This necessi¬ 
tated the filing of the fresh Dar¬ 
khast on the 7th June 1916. 

On these facts the contention is 
that the applicant is entitled to a 
deduction of the time occupied in the 
proceedings under the Darkhast ef 
1912 from the 15th April 1912 till 
the decision of the High Court on the 
3rd February 1915. 

This claim seems to be inadmissible. 
Section 14 (2) applies to cases where 
after limitation has begun to run 
the applicant in good faith takes 
a proceeding in a Court which 
is unable to entertain it. An appli¬ 
cation to a wrong Court does not 

afford a new starting point {or 


i 
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fiimitation because under Article 182 
1(5) the application must be to the pro- 
Iper Court. The starting point of 
limitation is therefore the last preced¬ 
ing application to the proper Court 
but the period occupied by a subse¬ 
quent proceeding in the wrong Court 
is deducted, A proceeding under an 
application to a proper Court can 
never be deducted, for under Article 
182 (5) the period of limitation runs 
from the date of application and not 
from the date of disposal of the execu¬ 
tion proceedings. 

It is admitted that if the High'Court 
had held that the Subordinate Judge’s 
^der of the 15th April was valid the 
Uarkhast of 1916 would be time- 
barred. 

The applicant’s contention therefore 
is that tee want of jurisidiction of the 
first Court ha I put him in a better 
position than he would have been in, 

it the Court had jurisdiction This is 

surely not what the section 14 ( 2 ) of 
the Limitation Act means. Limita¬ 
tion implies a iermnius a q-uo as well 
as a ad quern The ^Urvunuu 
(if (Jtio is the date of the application 
of 1912. The terminus ad gmm 

is 3 years from that date. Section 
^l) refers to ‘another civil proceed- 
ing. Surely that must bo a civil 
proceeding other than that which 
ror.ns the termiuvs a qn 0 ^ In 7 I, A 
Ibi ihe time excluded was taken up by 
etnir applications made after limita¬ 
tion had begun to run to a Court to 
winch the exf-cution of the decree 
had bjen illegally traii'^ferred. The 
hm not by iimiiation 

VV'Y!’ notprosecu- 

ing the Darkhast cf 1912 after the 

order of the High Court in 1915. It is 

IDIgThI'''*'*'''* application of 

but H to revive tliat of 1912, 

that i and 

.lulv ^ ‘^'’P’‘oant on the 20 th 

of an application fdr .stay 

'■>ot I do no” Ui'in), of 1912. 

can bo rSnItruef application 

execution Sr thf ^ of 

fart I .'•no contrary it is in 

take any Xd Yn”” r 

I woiiM ii linsain ( 4 ) 

I wo^uhi iherefore reve rse the o rder of 

U) (187C) 1 All. 580. (583) ^KbT”' 
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the lower appellate Court arid fest&r 
that of the Subordinate Judge. 

MdTten i/.—The question is v\ hat order 
the Court should make having regard to 
the dillerence of Opinion between my 
learned brother and myself on this 
Letters Patent Appeal from the judg- 
ment of Mr. Justice Shah. Now the 
question as to what is the proper order 
where a Bench of Judges of a High 
Court is divided in opinion has been 
considered recently in more than one 
case. The first case I refer to is 
Surujmul v. Uorniman ( 5 ). There Mr, 

Justice Macleod sitting on the Ori¬ 
ginal Side decided in favour of the 
plaintiff. On appeal to Sir Basil 
Scott and Sir John Heaton, the learn¬ 
ed Judges were divided. Sir Basil 
being for reversing the decree and Sir 
John Heaton for confirming it. It was 
then held by both Scott 0. J. and 

eaton J. that it being an Original 
Side Appeal, the provisions of the 
Letters Patent applied and that the 
opinion of the senior Judge would pre¬ 
vail, although he was in a minority 
of one. Next an appeal was present- 
M from the decision of Scott C- J. to a 
Bench of three Judges, and in the 
result, the Bench of three Judges ag¬ 
reed with Sir Basil Scott and accor- 
dingly his decision prevailed. 

The proposition that where there is 
a dillerence of opinion on an Original 
bide Appeal the opinion of the senior 

appellate Judge prevails, can no longer 
be questioned because the precise 
point has been decided by the Privy 

Council 111 thavlas Shwetusy. t^ai Guiah 

bri which was decided after Surahnal's 
cu'e. (5) 

Then following on Surajmal's cast 
whole position was considered in Bhuta 
^»mj y. lakdu Dhanai,.g (7) bv a 
huU Bench of this Court consistinj of 

(o) (1918) 20 Born. L. U. 185-47 
1. C. 11? 

( 6 ) (1931) 45 Born. 718-48 I. A 181- 

R 02;MO M. L. J. 

409-2<> C W. N. 

^^21) M. W. N, 408-60 I. C. 822 

ir. L.) 

(7) Bom. 433-21 Bom. L. R. 
Io7-50 J. C. 715 (P. B.). 
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Scott C J., Heaton J., Maoleed J. Shah 

J. and,Hay war-1 J,on a difference of opi¬ 
nion between Bean in J. and Heaton J. 

on a second appeal from the. molTusil. 
The precise point there was as to the 
procedure in second appeals from the 
mofu«sils. It was held that on the 
appellate side of the Bombay High 
Court where the Judges ditfer in such 
appeals, the procedure is governed by 
S. 98 of the Civil Procedure Code and 
not by clause 39 of the Letters Patent 
of the Bombay High Court. It will be 
found that Mr. Just'ce Heaton and 
Mr. Justice Shah agreed with the 
judgment of Sir Basil Scott, and» 
I take these few passages from the 
judgment of Sir Basil Scott. At p. 
76 he says:—*‘In my opinion S. 98 like 
S. 104 read with Order 43, rule I, must 
be taken to apply to appeals from 
Courts of inferior jurisdiction to the 
High Court, and not to appeals from 
one or more Judges of the High Court. 
And then at p 177 he says: —“It ap- 
t# irs to me therefore both upon t'le pro¬ 
visions of the Code and T^etters Patent 
and the reported decisions of this and 
other High Courts that the procedure 
under clause 36 should be followed in 
case of appeals from the Original Side. 
It should also be followed in other 


else of the app Hate civil jUrisdictiof) 
over the Judges of the High Coiirh 
It has aleady been indicated that this 
jurisdiction has arisen entirely"^ out' of 
the Letters Patent; while the appel¬ 
late civil jurisdiction over the civil 
Courts of the raofussil subject to the 
High Court has been derived from the 
provisions of s. 333 of the Civil Proce¬ 
dure Code of 1^59 as amended by s. 23 
of Act XXIII of 1^61. It appears to 
me to follow that the natural place toj 
find the rules governing the exercisel 
of the appellate civil jurisdiction over! 
the other Judges of the High Court! 
would be the Letters Patent; while! 
the natural place to find the rules! 
governing the exercise of the appel-j 
late civil jurisdiction over the civil! 
Courts of the mofussil subject to the! 
High Court would be the Civil Proce-j 
dure Code.” Then after quoting! 
certain decisions he says at p, 181.—j 
“ It was finally observed by Sir Law-1 
fence Jenkins C. J. in 1915 that thej 
Code makes no provision for an! 
appeal within the High Court, that is! 
to say, from a single Judge of the! 
High Court. This right of appeal! 
depends on clause 15 of the Charter**.] 
(Dtbendra Nath Dis v. bxbhudhendra 
Mons t>gh (9). 


cases to which section 98 cannot pro¬ 
perly and without straining language 
be applied as was decided by the Alla¬ 
habad High r^ourt in v. 

Ti‘i C Hector of MaZ'iff irnagir and in 
the latter case of L^ckman Sing v. bim 
Singh (8). 

Then I find that Mr. Justice 
Hxyward deals in detail with the 
various descriptions of appeals. He 
refers to three different classes of 
appeals, viz., ( 1 ) appeal from the deci¬ 
sion of a single Judge on the Original 
Side, (2) appeals under the Letters 
Patent, and (3) second appeals from 
mofussils. The conclusion he arrives 
at is that the second class of case, viz , 
appeals under the Letters- Patent 
which we have to deal with hero are 
governed by the same rules, as 
thoje deiUng with Original Side 
appeals. Thus at p 180 he says.—‘‘It 
appears to me the rule would, as 
held in the case of Surajmal v. 
Hroniman ( 5 b still apply in the exer- 


I agree that so far as counsel’s 
indiHLry has brought the Indian 
authorities to our notice, no express 
decision of our Court as to Letters 
Patent appeals lias been brought to 
our attention Tliis last case, as I 
have said, was a decision of a second 
appeal from the mofussil and was not 
a Letters Patent appeal, but as I have 
already pointed out both Sir Basil 
Scott and Mr. Justice Hayward in 
their judgments considered the wholel 
([uestion and incidentally dealt withi 
appeals of that nature. Shortly! 
stated, therefore, this Full Bench! 
decision amounts to this, that appeals! 
under the Letters Patent are governed! 
by the Letters Patent, and appeals! 
under Code are governed by the (>odeJ 
Further the Code only deals withi 
appeals from certain Courts and it! 
does not deal with appeals within thej 
High Court from the decision of one 
Judge of the Court to another. 

That being, in my opinion, the tru« 


(9) (1916) 43 Cab 90-33 I. C. 745, 


(8) (1904) 26 Alb 10-23 Alb N. 162. 
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view of the relative position of the 
Letters Patent and the Code, what 
are the facts which we have got here? 
To my mind, it is perfectly clear that 
we are not hearing a second appeal 
from the mofussil but we are hearing 
an appeal from the judgment of Mr. 
Justice Shah. In fact but for the 
Letters Patent there would be no 


appeal whatever from Mr. Justice 
Shah’s judgment. I agree the learned 
Judge gave no notice to the respon¬ 
dent, but that seems to me to make no 
difference in principle. Shah J. 
summarily dismissed the suit and that 
was the order or decree of the High 
Court which operated finally to 
dispose of the suit. If one looks to 
Code alone there is no appeal from 
that decision. The appeal is admitted¬ 
ly brought under the Letters Patent 
and that is the appeal we are now 
hearing. 

The fact that this Letters Patent 
appeal was admitted by Macleod C. J. 
and Coyajee J. is immaterial. The 
object of that course was to save the 
necessity and expense of notice to 
the respondent, supposing the appeal 
had been considered too clear to 
warrant further argument. Other¬ 


wise appellants could always forct 
their opponents to appear by appeal 
ing under the Letters Patent from i 
summary dismissal by a single Judge 
The admission of the l.retters Paten 
appeal merely amounted to this tlia 
in the opinion of Macleod C. J. anc 
Coyajee J. with which 1 respectfully 
agree. there was a case whict 
required to be argued, and accordingly 
it was necessary to give notice to th( 
other side- They in no way reversec 
Mr, Justice Shah s judgment anc 
accordingly what we are hearing is ar 
appeal from another judge of this Hio^I 
Court viz Mr. justice Shah. In the 
present case unlike ca^e^ it sc 

happen^ that the senior Judge *is ir 
faYour of the decree. But that to my 
mind IS immaterial except possibly on 
the question of costs. 

^ clearly of opinion 
that the matter is governed by Letters 

patent, anl accordingly the opinion 

dance with the decision of the Privy 

Council in 23 Bom. L. R. 623. ^ 


this appeal will be dismissed and there 
will be no order as to the costs of 
this appeal. In Surajnial’s case Sir 
Basil Scott C. J. and Heaton J. made 
no order as to costs because the senior 
Judge was in a minority of one. In 
the present case the opinion of the 
senior Judge is with the majority, I 
think that, on the whole as the result 
of the appeal is nugatory, is fair, as 
far as we are concerned, that we 
should make no order as to costs. If 
there is any further appeal the learned 
Judges who will hear the further 
appeal, can make such order as they 
think fit as regards the costs here and 
in the Courts below. 

Pratt J:~l agree that the procedure 
should be regulated iby H. 36 of the 
Letters Patent. It has been made clear 
by the recent decision of the Privy 
Council in Bhaidaa Shivda$ v. Bat Gu/ab 

(6) that section 98 of the Civil Proce¬ 
dure Code applies to appeals under the 
Civil Procedure Code and S 36 of the 
Letters Patent applies to appeals 
under the Letters Patent. The appeal 
which we ha-ve now h^ard is under the 
Letters Patent, and therefore S. 36 
of the Letters Patent applies. 

Mr. Limaye argues that as the judg¬ 
ment of Shah. J. which is befbre us in 
appeal is an appellate judgment', 
therefore the appeal that we are now 
hearing is in fact a second appeal, 
and therefore an appeal under the 
Civil Procedure Code. But the name 
second appeal does not make this a 
Civil Procedure Code appeal for that 
Code does not provide for appeals 
within the High Court. The Civil 
Procedure appeal was disposed of by 
Shah J. Section 15 of th '■ Letters 
Patent makes no distinction between 
an original judgment and an appel¬ 
late judgment. The appeal we have 
heard is under S* 15 and so S, 36 now 
applies. 

There is an express authority for 
application of S. 36 of the Letters 
Patent in a difference of opinion 
upon the hearing of an appeal under 
the Letters Patent from a jptlgment 
in an appeal under the Civil Proce- 
Code. That is a case in 26 All- 
lhat was an appeal under the 
Civil Procedure Code. It was disposed 
of by one Judge and on that there was 
a Letters Patent appeal to two Judges 
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Tribhuvan Uttamram 

of the Allahabad High Court. On a 
difference of opinion then arising it 
was held that S. 36 of the Letters 
Latent applied and that the opinior 
of the senior .Judge prevailed. 
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Shah. AND Crump, JJ. 

T'^ibhnvan / tiornrfim . others — 

(Original Blaintiils) ApiTelT^s’ “ 

V. 

Bni Kushdl (lavQhter of Tfanchhod B(t- 

pw)i and olherH~{Or\^m^\ Defendants) 
Respondents. 

S. A. No. 785 of J921, D. 36th Sep. 
1922, against the decision of Asst. J. 

of Ahmedabad in Appeal No. 451 of 
1919. 

Tic(jiMv(itioii, Act S. 11—Right to or intercut in 
imviovcnhlp iirnpr.-tij—Frc-'anptiou. agreement 
as to 

The agreeniGiit as to pre-emption was in 
these terms :—“ If the plaiutift and defendant 1 
wish to sell the houses situate at Singiaw, they 
should first sell them to trustees Nos. 2 to 6 at 
the market value : that is to say. first right in 
respect of ‘ safir is to bo reserved for them ; 
and accordingly they have been given by this 
document a right in respect of ‘ safil.’ Held 
that this agreement is an agreement between 
the parties which could he enforced by the 
plaintiffs, and that it does not create any right 
in immoveable property and that it is admis¬ 
sible without registration. 24 Mad. 449 Foil. 32 
All. 206 Diss, 

R, J”. Thakor —for the Appellants. 

H. I . iJivalia —for the Respondents. 

Jvdgment.—The facts which have 
given rise to this Second Appeal are 
these. One Girjashankar made a will 
in respect of his properties on the 3rd 
September 1907, and ho appointed the 
present plaintiffs as executors under 
that will. Ho died in October 1907. 
Thereafter in 1908 a suit was filed by 
his widow against the present plaint¬ 
iffs and the present defendant No. 1» 
who is the sister of Girjashankar. In 
that suit there was a compromise. In 
accordance with that compromise, a 
decree was passed in favour of the 
then plaintiff i. e. the widow of Cir- 
jashankar so far as it related to the 
suit. The rest of the agreement being 
Cutside the scope of the suit was not 
incorporated in the decree. The pre¬ 
sent defendant 1 sold the properties in 
suit to defendant 2 in April 1917. 

Thereupon the plaintiffs filed the 
present suit in December 1917 with a 
Tiew to enforce the agreement relat¬ 
ing to their right of pre-emption in 
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respect of the two houses in suit. 

The defendants raised various de¬ 
fences, one of which was that the 
agreement under which the plaintiffs 
claimed the riglit of pre-emption re¬ 
quired to be registered, and that as it 
was not registered, it was inadmissible 
in evidence. 

The trial C-ourt overruled this plea, 
and on other points, which need not be 
detailed, the learned Subordinate 
Judge decided in favour of the plaint¬ 
iffs. it accordingly passed a decree 
in their favour, holding in effect that 
on the plaintiffs paying Rs. 650 in 
Court for payment to defendant 2, the 

properties were to be conveyed to the 
plaintiffs- 

The defendants appealed, and in ap¬ 
peal the learned Assistant Judge came 
to the conclusion that the agreement 
required to be registered, and accord¬ 
ingly dismissed the plaintiffs’ suit. 
The learned Judge also remarked that 
even if he had confirmed the decree of 
the trial Court, he would have found it 
necessary to remand the case for find¬ 
ings on the issues relating to the vali¬ 
dity of the bequest in the will relating 
to dharnxida. 

The plaintiffs have appealed to this 
Court, and the point as to registration 
has been argued before us. It is urged 
on behalf of the plaintiffs that the 
agreement does not require registra¬ 
tion, and that the decree of the trial 
Court is right. The agreement as to 
pre-emption is in these ter^s :-‘Tf the 
plaintiff and defendant 1 wish to sell 
the hou.ses situate at Singiaw, they 
should first sell them to trustees Nos. 

2 to 6 at the market value : that is to 
say, first right in respect of ‘ safil ’ is 
to be reserved for them ; and accord¬ 
ingly they have been given by this 
document a right in respect of ‘ safil ’ 
The plaintiff and defendant 1 referred 
to in the agreement are the widow 
and the sister of Girjashankar. The 
lower appellate Court has relied upon 
the decision i)i Kashi Kunbi v. 

Ku7ihi (1) in support of its view and 
the same decision has been relied upon 
before us on behalf of the respondents. 
On behalf of the appellants reliance is 
placed in support of the argument that 
the agreeme nt does not require regis- 

(r9W32 All. 206-7 A. L- J. 206 
-5 T. C, 234. 
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tration upon there remarks in Rama- 
aami Raitar v. Cfimnan Asari (2). 

Apart from the authorities, 
we think that this agree;nent 
is an agreement between the par¬ 
ties which could be enforced by the 
present plaintiffs, and that it does not 
create any right in immoveable 
property. It cannot stand on any 
footing higher than an agreement to 
sell immoveable property. In terms 
and in effect it is merely an agree¬ 
ment to sell to certain persons in case 
the widow or the sister wished to sell 
the houses which they got under the 
compromise. It would in any case? 
when the occasion for pre-emption 
would arise, be enforced as an agree¬ 
ment, and the plaintiffs in the present 
suit seek to enforce that agreement 
against the owner, (defendant 1) and 
the purchaser from her (defendant 2). 

In the case of Ramasami P-itiar v 
Chinnan Amri (2), to which wg have 
referred, Bhashyam Ayyangar J. 
observes as follows :—“In cases in 
which the right of pre-emption springs 
from a contract it rests only upon a 
covenant which doos not run with the 
land. Being only a species of contract 
tor the sale of immoveable property 
the contract of pre-emption stands on 
no higher footing than a contract for 
the sale of immoveable property and 
does not of itself create any interest 
m or charge on the immoveable pro¬ 
perty which is subject to the right of 

pre-emption-vide section 54 of the 
Transfer of Property Act. Until the 
contract is carried out by specific per¬ 
formance either by act of parties or 
decree of Court, the pre-eraptor ac¬ 
quires no title to or interest in such 
property which alone can extinguish 
he mortgagor’s right of redemption, 
though he may have-a right to call for 
^hveyance of the property.” 

with conflict 

ffer 

the ralin ^ considered 

with in this case, and 

Toncur^n to 

that an^hat case 
here ««ch as we have 

here, requires registration. We are 

the present case with 

to^whether the com- 

(2) (l901) 24 Mad. 449 
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promise, so far as it related to the title 
of the various parties to the imniovo- 
able property, and so far as it has not 
been incorporated in the decree, re¬ 
quired registration or not. We are 
only concerned with the question as to 
whether this particular agreement 
relating to the right of pre-emption 
requires registration. On that point, 
as we have already indicated, the 
agreement could be proved without 
registration ; and there can be no 
doubt in that view of the matter that 
the present plaintiffs are entitled to 
the decree which was passed in their 
favour by the trial Court. 

We should like to make it clear that 
we agree with the lower appellate 
Court that “ the properties pre-empted 
should be only those that are sold by 
Exhibit 17, and that the present plain¬ 
tiffs should take them only in their 
capacity of trustees or executors of 
Cirjashankar’s will so that ti.ey will 
be bound to fulfil the directions in the 
will. It is hardly necessary ,to add 
this because in any case, the present 
plaintiffs are bound to fulfil their 
obligations with respect to that pro¬ 
perty as executors under the will when 
th^y get the property in suit. 

There is one other point as to which 
we may add a word. The lower ap¬ 
pellate Court has expressed the opi¬ 
nion that a remand would have been 
necessary in order to determine in 
this suit whether certain bequests 
were not void on account of uncertain- 
ty and vagueness. That is a point 

I i * . • , present 

nf fi, J IS entirely outside the scope 

whirl, question as to 

whether any property which the exe- 

dliiif should be used as 

directed in the will, or that there is 

any intestacy in respect of any part 

ciimi is a question which 

cannot possibly be considered in this 

Suit* 

therefore, we allow 
the appeal, reverse the decree of the 

of'thi restore that 

of the trial Court with costs here and 
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Pawcett. J. 

The Indian Hotels Compant/^ JJd — 
Plaintiffs. 


T. 

Phiroz Sorabji Contractor —Bofendant- 
(). C. J. Suit No. 1279 of 1921 dated 
the 10th April 1922. 

(a) T. P. Art S> lO.'y^Easemants Act S dJ~ 
Di.'ilinrtion between license and lease 

It ia essential to the creation of a tenancy 
of a corporeal hereditament that the tenant 
should have tho right to the eAclusivc 
possession of the premises. A grant under 
which the grantee takes only the right to use 
the premises without exclusive possession 
operates as a license, and not as a lease. 
Having regard to the riguts of a lessee, which 
are specified in S. 108 of the Transfer of 
property Act, in particular the rights to 
growing crops and to put up structures, it 
seems diflicult to say that there could be a 
valid lease not of a definite area of immove¬ 
able property hut of an area the position of 
which varies from time to time. On the 
other hand, it may he said that “immoveable 
property" *Yas defined in the Goneral Clauses 
Act) includes not only land but benefits to 
arise out of the land so that there can be a 
lease of the beiipfit nf keeping chattels, such 
as .1 car and a carriage, within certain special 
limits although the place occupied by the 
chattels might vary from time to time. 
Ordinarily the law takes it that a o-ase of that 
kind is not one oF a demisp, but that of a 
license. I’lie mere fact that a person has had 
the exclusive use of a particular cubicle for 
two years and that it was the intention of 
the parties that no one else siiouJd use that 
cubicle so long as the person kept his car on 
the premises is not in law sufficient to show 
that the agreement was a demise or a lease 

and not a license. I?.-239 0. 2, P. 230 1, P. 


3310.2] 

(b) Bombay Rent Act (I'JIS) — Interpre¬ 
tation. . ,, , , 

The definition of “premises excludes the 

case of lodger, it must prima facie also be 
taken to exclude the analogous case of a 
single eubicle reserved not for the occupation 
of p human being but for the occupation of a 
chattel, vir. a motor car: and provided of 
- onrse that the owner of the premises does 
exercise a general right ot control. 

Campbell S'lingman—for the 

Plaintiff. 

Mull<i~for the Defendant- 

Faivcelt J.-The plaintiffs, the Indian 
Hotels Co. Btd., are the owners of 
the immoveable property known as 
tlio “Wellington Mews'* This con- 
sist.s of a ground floor and one upper 
floor and is used as a mews and 
motor garage. The ground floor pro¬ 
vides stabling accommodation for 
about one Imndred and ninety horses 
in stalls and loose boxes shown in 

-aV blue in the Flan- It also provides 

* 


accommodation for about one hundred 

and fifty carriages, which are kept on 

open spaces shown in pink in the 
Plan. 

The evidence of the plaintiffs* repre¬ 
sentative, Dr. Vakharia. which is not 
disputed, is that no definite space is 
allotted to any particular carriage, 
but that carriages are placed as they 
happen to come in, so that they are 
not in variably on the same spot but 
change their position from time to 
time. 

Then, on the ground floor, there 
are nine single cubicles or look up 
rooms, each of which is able to con¬ 
tain one motor car. These are shown 
in green in the Plan. Each cubicle 
has a door with a lock, the key of 
which is supplied to the chauffeur of 
the car kept inside. The upper floor 
is entirely used for motor cars. About 
eighty cars are accommodated on the 
open spaces, which are shown brown 
on the Plan; and the same rule applies 
to the position of cars on these open 
spaces as I have mentioned in the 
case of the carriages on the ground 
floor. Then there are seven cubicles 
shown in yellow in the Plan, each of 
wliich accommodates more than one 
car varying in number from four to 
ten cars. The key of each of these 
cubicles is kept by a supervisor 
employed by the plaintiff’s; and here, 
again, no particular portion of the 
cubicle is allotted to a particular car» 
but the cars kept inside take up their 
position as they happen to come in. 
Then there are about forty single 
cubicles for cars, shown in green in 
the Plan. Each of these contains 
one car. The chauffeur has the key as 
in the case of single cubicles on the 
ground floor 

The defendant has, since February 
1920, kept a horse in a stall on the 
ground floor and a carriage on the 
open space there. He has also three 
cars, one of which is kept on the 
open space on the upper floor, the 
second is kept in one of the bigger 
cubicles shown in yellow in the Plan, 
and tlje third car has i^een kept in the 
same single cubicle throughout. 

The question between the parties is 
whether their relationship is that of 
landlord and tenant, or merely ot 
licensor and lisensee- 
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The defendant pleads that the 
former is the relationship: the plain¬ 
tiff’s say it is the latter. 

From the correspondence, Exh. A 
to the plaint, it appears that in 1920 
the - Bent Controller in Bombay took 
action under the Bombay Kent (War 
Restrictions) Act (No. 11 of 1918) and 
fixed standard rents in respect of the 
accommodation provided by the 
Mews. The plaintiffs sent out a cir¬ 
cular in October 1920 saying that they 
were advised that the action of the 
Controller was ultra vires and con¬ 
trary to law. They, therefore, pro- 
posed to have his decision set aside 
by filing an action for the purpose, 
iae present suit is a test case which 
raises this point. 

The figures given in the plaint are 
not disputed. The plaintiffs claim to 
be entitled to charge the defendant 
tor one horse and carriage Rs. 18 a 
month as against Rs. 14-5-0 fixed as 
standard rent; for one car in the open 
space Rs. 25 as against Rs. 16-8 0; and 
for each of the other two cars Rs. 30 
as agains;t Rs. 22. The difference for 
the months of August 1920 to January 

1921 amounts to the sum of Rs. 

137-..-0, and the plaintiffs claim to 

'f from the defendant, and 

(inenti declaratory and conse- 

quential reliefs. 

®V^^*^‘^ntial facts alleged by the 
plaintiffs and deposed to by Dr 

Vakharm are not disputed; but tbe 
contention raised by the defendant is 

and plainriffs, 

and, tha,t, therefore, the premises 

premises to which 
the Bombay Rent Act apXes 
under the definition contained in s 
sub-section (D, clause (b). of that Act’. 

m are:- 

are premises in suit 

Rent Acir' 

the^^ pl^n^tiff^®'’ relation between 
that of licensor and licensee, as alle^ 

the defendant? reserved for 

(4). ^Vehtl.er payments made by 


the defendant for the spaces actually 
occupied by him are “rent” within the 
meaning of the Bombay Rent Act? 

(5). Whether the plaintiffs are 
entitled to claim from the defendant 
the sums of Rs. 18, Rs. 25 and Rs. 30 
mentioned in the plaint? 

The case really turns upon whether 

the agreement between the parties is 

one of lease or merely of license, 
this follows from the definition of 
premises’ in the Bombay Rent Act, 
^ which I have already referred. 
That definition says that “premises” 
means any building or part of .a 
building let separately for anv pur¬ 
pose whatever including any land let 
therewith. And, therefore, to con- 
stitute such premises tbepaitofthe 
Wellington Mews, for which the 

defendant pays, must have been let 
to him 

Now, the ordinary distinction bet¬ 
ween a lease and a license is laid 
down as follows ,in Halsbury,s Laws 
of England, Vol. XVIII, p. 337, Art. 

r7():— 

“It is essential to the creation of a 
lenancy of a corporeal hereditament 
that the tenant should have the right 
to the exclusive possession of the pre¬ 
mises. A grant under which the 
grantee takes only t.-.e right to use 
the premises without exclusive posses¬ 
sion operates as a license, and not as 
a lease. 

The test, therefore, is whether there 
IS a right to exclusive possession. In 
India we must of course first refer to 
the statutory definitions of lease and 
license. That of lease is contained in 

a‘ Transfer of Property 

Act, under which a lease of immove- 
able property is a transfer of a right 
o onjoy such property, etc. A license 

IS defined in S. 52 of the Indian 
Easements Act, viz., 

person grants to 
another, or to a definite number 

of other persons, a right to do, 

or continue to do, in or upon 

the immoveable property of the 

grantor, something which would, 

in the absence of such right, be 

unlawful, and such right does not 

amount to an easement or an interest 

in the property, the right is called a 
license. 

Having regard to these definitions 
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there is no substantial difference 
between the Indian and the English 
law on the subject. The words “right 
to enjoy'* in S. 105 of the Transfer of 
Property Act, when read with the 
rierhts of the lessee laid down in S. 108 
of the same Act, clearly show that 
there should also be a right to exclu¬ 
sive possession to constitute a lease 
under the Transfer of Property Act. 
Therefore, I take it that the test of 
exclusive possession is the main one 
to be applied in deciding this case. 

I first take up the case of the 
defendant’s carriage and car which 
are kept not in the separate cubicle 
but on the open spaces I have men¬ 
tioned. In regard to these, Mr. Wadia 
for the defendant contends that 
though the particular portion of space 
that is occupied by his client’s car 
and carriage from time to time 
varies, yet he does have exclusive 
possession of some portion of this 
area, and the fact that that portion 
varies is immaterial. The ordinary 
case of a lease of immoveable pro¬ 
perty is, of course, one where a 
defined piece of land or a defined 
building, or part of a building, is 
transferred to the lessee; and having 
regard to the rights of a lessee, which 
are specified in S 108 of the Transfer 
of Property Act, in particular the 
rights to growing crops and to put up 
structures, it seems dilficuit to say 
that there could be a valid lease not of 
a definite area of immoveable pro¬ 
perty but of an area the position of 
[which varies from time to time. On 
[the other hand, it may be said that 
“immoveable property” (as defined in 
[the General Clauses Act) includes not 
[only land but benefits to arise out of 
[the land so that there can be a lease 
[of the benefit cf keeping chattels, such 
las a car and a carriage, within cer- 
Itain specified limits, although the 
[place occupied by the chattels might 
vary from time to time. That would 
correspond to a lease of an incorporeal 
hereditament such as is referred to in 
Halsbury’s Laws of England, Vol. 
XVIII. p. 340, Art. 774. A careful 

conveyancer might, no doubt, draw 
out an agreement which would con¬ 
stitute such a lease, although the 
particular portion of space occupied 
varied in the same manner as it does 


in this case. Consequently I am not 
prepared to say that there cannot be 
a lease of that description, but at the 
same time it seems obvious that the 
burden of showing that there has been 
such a lease in a case of this kind lies 
upon the lessee, and ordinarily the 
law takes it that a case of that kind 
is not one of a demise, but that of 
license. I think there is clear autho¬ 
rity for this afforded by the case of 
London and North Western Railway Co 

v. Buckmaster (1). That was a case of 
rating; but it is pertinent to the 
present point, because the question 
whether a person is to be rated or not 
in England raises the question of 
exclusive occupation in the same way 
that it arises in the distinction bet¬ 
ween a lease and a license. In that 
particular case the plaintiffs, the 
Railway Company, were rated in 
respect of certain lines of railway and 
certain stables. The facts as regards 
the lines of railway will be found at 
pp. 72 and 73 of the report as follows, 
omitting immaterial matter:— 

“The twelve lines of rails and 
sidings...were and are... used exclu¬ 
sively for the reception of trucks and 
the storage of coal, stone, etc , belong¬ 
ing, not to the plaintiffs, but to 
various coal-owners and merchants, 
and to a stone merchant- In these 
trucks are brought coals from collieries 
connected with the plaintiffs’ system 
of railways...The space appropriated 
to one coal-owner, when not fully 
occupied by him. is appropriated by 
the servants of the plaintiffs to other 

coal-owners.” 

It is, therefore, a case somewhat 
similar to the present case, where no 
car-owner can say any definite space 
is allotted to him alone. The stables 
were also used by coal-owners under 
a certain agreement in writing. In 
the judgment of Blackburn J., he says 

(p. 76):- ^ ^ . 

“The occupier of any property is 
the person who has the sole and 
exclusive possession of it, and he is 
the person who ought to be rated. 
Whenever the owner of property 

demises it to another giving him the 
exclusive possession and occupation, 

so as to make him tenant of it, it is 

(1) {18;4) L- R. 10 Q. B. 70 and 444' 



1923 BOMBAY Indian HOTELS Co. v. Phiroz Sorabji 


the tenant who should be ratfd and 
not the landlord. In this case, how¬ 
ever, I do not think what was done 
did amount to a demise of any portion 
of this property, but merely to a 
giving of a license to have the ease¬ 
ment and use of it, analogous to the 
case of a lodger- The more important 
part of the case consists of the lines 
of rails and portions of property 
adjoining which are part of the 
company’s premises, and it appears 
that it has been the practice of 
the company to let them out 
to coal-owners and stone merchants 
to store their coals and their stone on 
particular spots there. It does not 
appear from the case that there is 
the slightest ground for saying that 
these spots are irrevocably appro¬ 
priated to the particular persons; on 
the contrary, it appears when one 
spot is not occupied by a particular 
person, and his coals or goods are not 
there, that the company’s servants 
move the boundaries and allow 
another to occupy the spot. There¬ 
fore there is no pretence for saying 
that there is any more than an ease¬ 
ment, and on that part of the case 
the plaintiffs fail.” 

Ihe word ‘ easement” is, of course, 
here used not in its strict sense but 
m the sense of a license. There was 
an appeal from that decision, in 
which the two other Judges con¬ 
curred; and this is reported in the 
same volume at p. 414 This appeal 
was heard by a Bench of six Judges, 
who were equally divided in regard 
to the question of the stables, which 
t need not go into here, but who were 

imanimously of opinion, cn hearing 

the appeHants counsel only, that so 
he railway. 

p^irTh' liable to he rated 

Blackburn J.’s judgment was unani- 
mmtsly approved. 

so ^ ^olti that, 

ed in spaces are concern¬ 

ed. in the absence of any docu 

ZTrlVy. uSjttna 

be takL the circumstances 
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I may here refer to Mr. Wadia’s 
contention that the nature of the case 
was such that exclusive possession 
could not be given. I do not think 
that is true. It would be possible for 
the plaintiffs, if they were so minded, 
to mark out by whitewash or other¬ 
wise, particular strips or spaces and 
to number them and definitely assign 

them to each particular car or 
carriage. 

I next take the other extreme, viz., 
the case of a car being kept in the 
same single cubicle, of which the 
chauffeur had the key. Here, at first 
sight it certainly does seem that 
there is clear ground for saying that 
the defendant has a right to exclu¬ 
sive possession. The giving of a key 
13 generally the symbol of this. I 
was at first inclined to take that 
view, but further consideration has 
altered my opinion. There is this 
important point to be borne in mind 
that the mere fact that the defen¬ 
dant has had the exclusive use of 
this particular cubicle for two years 
and that it was the intention of the 
parties that no one else should use 
that cubicle so long as the defendant] 
kept his car on the premises, is nod 
in law sufficient to show that the 
agreement was a demise or a lease 

and not a lincense. As authority for 

this, 1 think perhaps the most rele¬ 
vant case is that of Hathns v. Over, 
seers of Milton.Jslexl Oravesend (•^). This 
IS another rating case. The conser- 
vators of the Thames were owners 
of the soil and bed of the river, and 
of moorings fixed to the Soil of the 
river. A. used the moorings to moor 
1 is hulk, as a floating coal depot, 

h^M'in Itwa.s 

held that the document was not a 

demise but only granted to W. a 

hcense to me the moorings, and that 

.L the occupier, 

and not liable to be rated. I need not 

go into the terms of the particular 
document in that case. What I wish 
torefer to is the portion of the judg- 

J. at pp. 356 and 

irLnf-'' tiis opinion that 

P ma facie the agreement would not 

be a demise, but merely a license, 
he goes on as follows.*— 


(2) (1867) L. R. 3 Q. B. 350- 
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“Against that contention it is said 
tlie appellant has the sole and exclu¬ 
sive possession of the moorings. It 
seems, during five years, the appellant 
has been the sole person who has used 
them, and I tliink if any rival hulk 
were moored there it would have been 
contrary to what the parties intend¬ 
ed, but it does not from this follow 
that the appellant is liable to be rated 
as the sole occupier. There may be a 
grant of many easements which are 
conveyed solely to one person, and 
yet <lo not confer any occupation, 
such as a way to carry coals 
from a colliery to the seashore; an 
important right confined to that col¬ 
liery alone; that does not make the 
persi)n who has the sole use of a 
private way over the land rateable; 
or in the more familiar case of a 
lodger, who has the sole right to the 
use of certain rooms in a house, he 
is not made by that means rateable 
if the agreement is that the tenant of 
the house shall retain the possession, 
as in the general case of a lodging he 
does, for the purpose of looking after 
the menagement of it; the lodger is 
merely the inmate.” 

And the case of the lodger there 
referred to is certainly a very strik¬ 
ing one. The lodger has, we will say, 
a separate room to himself. He has 
the key of that room, and yet in the 
case where the lodging house keeper 
retains the general control of thv 
house, he is not a tenant but is 
merely a licensee And that parti' 
cular aspect of the law is recognised 
also in the definition of “premises” 
in the Bombay Rent Act. For it con¬ 
cludes by saying that the expression 
does not include a room in an hotel 
or boarding house. The law in regard 
to the case of a lodger is summarised 
in Halsbury’s Laws of England, Vol. 

XVIII. p. 339. Art. 772:- 
“A lodgor who has no separate 
apartment, is only a licensee, and, 
even though he has a separate 
apartraert, he has not in law 
an exclusive occupation, and is 
therefore in the position of a 
licensee, if the landlord retains the 
general control and dominion of the 
house, including the part occuped 
by the lodger.’* The Rent 
Act of 1918 is an encroach¬ 


ment upon the ordinary property- 
owner’s right to freedom of contract, 
and, therefore, it is an enactment 
which must be strictly construed, I, 
therefore, think that if, as is plainly 
shown, the definition of ‘premises*’ 
excludes the cases of lodger, to which 
I have referred it must also be taken 
to exclude the analogous case of 
single cubicle reserved not for occupa¬ 
tion of a human being but for the 
occupation of a chattel, viz, a moton 
car: at any rate in absence of somel 
document or reliable oral evidence,! 
showing that the agreement between! 
the parties was otherwise, and provid¬ 
ed of course that the owner of the pre¬ 
mises does exercise a general right of| 
control such as I have referred to. In 
this particular case there is no docu¬ 
ment or other evidence, which would 
rebut the presumption that,H think, 
arisf^s. And another thing that fa¬ 
vours the plaintiffs’ case is that it is 
not suggested that any body else but 
the plaintifi’ is liable to execute re¬ 
pairs of the premises.That is a circum¬ 
stance, which is of some importance 
in a case of this kind, for, as was said 
by Blackburn J. in the judgment that 
I last referred to, pTtma facie the per¬ 
son who repairs is the person in pos¬ 
session (see p. 356)‘ So that where 
you get such a position, it favours the 
relationship of licensor and licensee, 
rather than that of landlord and 
tenant- Therefore, on the facts of this 
case, I think that the law favours the 
plaintiff’s contention. 

It is, no doubt, true that the form 
of the bill used by the plaintiffs, Exh, 
B. mentions the word ‘rent’ in regard 
to the charges for stalls for horses, 
carriages or motor cars. But that is 
at most an admission which is not 
conclusive. It is, also, natural that 
the word rent should be used under 
such circumstances, and there are 
many cases where the same expression 
has been used in the agreement be¬ 
tween the parties and where, notwith¬ 
standing that, it has been held that 
the relationship between them under 
the document was merely that of licen¬ 
sor and licensee. Two such cases are: 
Wilson r. T<ivener (3) and Toylor r. 
Caldwell (4). Therefore, in my opinion 
Exh. B does not affect the view I take. 

Then, there are the two intermediate 
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oases: first of the defendant’s horse, 
which is kept in a stall or loose box, 
and secondly, of the car, that is kept 
in one of the bigger cubicles. In the 
first of these cases, there is no basis 
for saying that there is exclusive 
possession from such symbols as a 
lock and key; and Dr. Vakharia 
deposes that as a matter of fact the 
defendant’s horse was shifted from the 
staU it occupied to another On the 
other hand, he admits that that is 
rarely done, and it is natural that that 
should be the case for the syce in 
charge^ of the horse would be likely to 
keep his things in the stall for groom, 
ing the horse etc, and would, there¬ 
fore. generally go to the same staU. 
In the second case, the key of the 
cubicle did not mmain with the defen- 
dpt’s chauffeur but with the super¬ 
visor, and the spaces the car occupies 
vwy. It is obvious that if .the plain- 
tirfs succeed as to the single cubicle 
those two cases must fall wit!i that! 
Therefore. I think that in all the 
cases that arise, the plaintiffs’ conten- 
tion is correct 

I may perhaps add that I certainly 

sympathise with the defend mt. and 

should have been glad if i could have 
come to a contrary decision for I be¬ 
lieve that there has been considerable 
profiteering with regard to motor 
garages in Bombay. But I have come 

to the conclusion that the law is with 
tne plaintilfs. 


There must, therefore, he a docn 
for the plaintiffs in terms of prayo 
(^*) and (0) of the plaint. ^ 

In regard to nraver (c). I am m 
disposed to declare that the plaintiff 
wore entitled to demuid from t’ 

thiX coti-^ideration as the 

tnink fit per month in respect c 

ije preaii, in the occupatio 
mv?® • ’. That is, i 

tiffs® declaration that the plain 

deflZ" from th 

of^ds^ monthly rate 

to demanft ® ^ centinu 

t.i!e ' 

plaintiff: z ; 
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the difference between tho rates actu¬ 
ally paid and the rates I have referred 
to in prayer (c) from February 1.1921. 
till March 31. 1922. 

Interest on judgment at six per cent 
per annum. 

Tho plaintilTfs do not pray fo * costs, 
so I no ordor as to costs- 
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MAGLi!:on o, j.^ a'sd Crv-UMr. J. 

JJoses A/enuhhn^AppellAnt 

r. 

A^rain Solom'in —Respondent- 
Civil Ref. No. 2 of 1922 D/- 27th 

November 1922, made by Major Gen» 
ral. Political Resident, Aden. 


PTovmviaL Insolvency ActfVof Id:i0)-Adtn 
hettlemontBeceiver appointed under 'th§ 
Act — BiiCbieer’s rights and duties. 

A receiver, ap ointed by the Kesidents 
Lourfr at Aden, not’uiidcr the provisions but 
under the spirit of tho rrovincial Inaoivency 
Act. cannot mak« an ordtr against the deb¬ 
tors of the Insolvent. He can only call npou 

them to pay what they owe to tho insoiveut 

hut jf they do not obey tho demand, he must 
8::ekhi3 remedy by suit. Ifsuca a roce ver 
makes an order against the debtors of tiid 
insolvent, the agrrieved party may appeal to 
tne Cotjrt appointing tbe recei^f>r or to the 
liighor Court against the order. The party 

cannot lim a suit. IP 234 C IJ ^ 

Kemp (iastrurfpd by Oamford, Baihy 
& (7o.,)—for tho Appellant. 

AIM ./.-This is a reference 
under tho Aden Jurisdiction Act in 
the matter of three suits filed by 

three dilferenl plaintiffs against tie 
same defendant Ah rain Solomon to 
set aside an order passed b/ the 

icwn*’^ Itegistrar dated July 27, 

1J~0. The facts are peculiar. A 
decree having been passed against 
Abram Solomon in Suit No. ' 97 of 
19v) he was arrested in execution. 
He submittrd to the Court that be 
was unable to pay bis debts and asked 
or relief. On that application ihe 
imurt made an order as follows;—“Tho 
Insolvency Act not being in operation 
m Aden but the Court being cnioined 
to act generally on the spirit of 
Indian laws, it is ordered that the 
Kegistrar bo appointed Raceiver in 
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this case and take all action eSvSen* 
tial to the settlement of applicant's 
affairs,'* 

I presume the Court thought that 
it wai making an order wfiich was 
something in the nature of an adjudi¬ 
cation order with the appointment of 
a receiver with powers which a re¬ 
ceiver would have under the Provincial 
Insolvency Act. Then, on July 37, 
1920, the Registrar purported to make 
the order which is now in dispute. 
I may say at once that the proceed¬ 
ings taken by the Registrar bear 
no analogy to any proceedings that 
a receiver could take under the Pro¬ 
vincial Insolvency Act. Such a re- 
k^iver cannot make an order against 
debtors of the insolvent. Ho can 
call upon them to pay what they 
pw.e to thf" insolvent, but if they 
do not obey ' the dmiand, ho must 
[seek his. remedy by suit. . TJ)e 
proper course then for the plaintiffs 
fco have followed was to appeal to 
the Court which appointed the re¬ 
ceiver, or to the District Court as- 
porting that the receiver iiad nu 
[powers under the order appointing 
[him to take the action which he had 
(done. Whatever the proper course 
[to follow may have been, wo think 
that the present suits were rot com¬ 
petent, filed as they were ngainst the 
execution creditor and the judgment- 
debtor. There was no cause of actirn 
against them, unless these proce d- 
ings could be considered as proceed 
ings taken in' execution uiuhr Cror r 
XXI, Civil Procedure Code. Hut that 
is a supposition which is exclud-^d 
by the terms of the or.ler pas: ed by the 
Assistant Resident. We scjid bade 
the papers with this ex.pr. ^.siun of 
our opinion that tho President was 
right in thinking that the j laintiffs* 
suits were not competen t. Wo also 
point out that the action of the Hq- 
gistrar was not warranted by tl.e 
provisions of the Ir ban I'Tovincinl 
Insolvency Act, and that if iho Resi¬ 
dent's Court passes orders based on 
the spirit of the Indian laws, then it 
ought to consider what are the pro¬ 
visions of these laws. For instance, 
if a receiver is appointed, ho should 
be given such powers as are given 
to receivers under the Provincial 
Insolvency Act. We think that the 
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present plaihtiffs should be allowed 
to appeal either to tbo Assistant Resi¬ 
dent, or to tho Resident against the 
action of the Registrar, and no doubt 
effect will be given to our expression 
of opinion that the action of the Re¬ 
gistrar was ultra vires, Ho order as 
to costs. 
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Mapleod C. J., and Crump, J. 

Government pleader^ High Covrt^ Bovn- 
l^oy— Applicant. 

Y. 

G. K, Tatke — Opponent. 

Civil Appl. No 574 of 1922, dated 
IHth Dec. 1022. 

fn) Legal Practitioner's Jet S. 13~Threat 
to Mnni.yfrale.— Conditianl apology, 

J.c’ttrr by a pleader which contains vulgur 
abnpo of tbo Magistrate, and a demand for an 
apology, apparently followed by a threat of 
further proceediDp:s is highly improper, Ins¬ 
tructions from a client are no excuse whatever 
for a plcsdcr exceeding what is his duty 
towards the Courts: as it is presumed that a 
pleader Vnows what his responsibilitlos arc in 
addressing Magistrates and dudjT''s. A condi¬ 
tional apology is valueless. \V. C. ]) 

Oovervment pJe(jder—Jn person. 

fPC. Cogajee, (with S /?■ JJakhah and 
P. S. Bakhale )—for Opponent. 

MaCLEOD, C. j.— One .Tanai filed a 
complain*^ in the Court- of tho second 
Class Magistrate of tho Patan Taluka 
against two persons accusing them of 
having commilfed the offence of 
'vrongful conunetricTit. On August 
31, 1921, the ’Magistrate delivered 
jiidguicnt acquitting the accused. Tho 
papers were .‘^eut up to tlio District 
Judge by the Magistrate in ronse- 
quence of the view which tlie Magis- j 
trate had formed of the evidence given 
before him on behalf of the accused- 
Tbe Disirict Judge called for a report 
from tito Subordinate Judge and pass¬ 
ed orders on March G, 1922. Ho said 
in conchtsion ; 

“T do not ngroe with the Magis- 
trrite'« view of tlie evidence a7id con¬ 
sider that his strictures are uawar- 
ranterl. His remark that the Su I 
Judge’s order is a fraud, presumably | 
meatis that it was obtained hy a 

fraud, hut I have already said that J 

there wns. absolutely no reason for j 
any one connected with the Court to j 
approach the complainant except for I 
the purpose of serving the process j 
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• • 

upon her. It is therefore unnecessary 
to take any departmental action and 
the papers are returnod-” 

Mr. Bliatye was the pleader con¬ 
cerning whom the Magislrato in his 
judgment had passed cert^^in strict uro 
on August 31, 1921. After Mr. Ba¬ 
ker’s order Mr- Tatke the present res¬ 
pondent, wrote a letter on behalf of 
Mr, Bhatye to the Magistrate, hich 
is the subject-matter of the present 
complaint by the Government Pleader. 
The letter begins • 

“Please take notice of the following. 
My client Mt. P. G- Bhatye wa'^ exa¬ 
mined as a witness for the defence 
before you in your Court in Oriminal 
Case No. 40 of 1921 of the li^e of the 
Second Class Magistrate, Putan, on 
30th July 1921- In the judgment of 
the said case, while you acquitted all 
the accused you have made certain 
remarks against my client, and my 
client being a Municipal Councillor, 
a land-holder and a Pleader of status 
and position, is lowered in estimation 
and reputation in the eyes of the public 
and thereby is likely to suffer in bis 
profession. Yon had also sent a copy of 
the said judgnieut to the District 
Judge, Satara, with your report for 
inquiry and action- You knew that 
my client as a Plead'^r was an ollicer 
of the Court and liable to be punish¬ 
ed by the District Judge under the 
Disciplinary Jurisdiction and Legal 
Pfuotitioriers Act. The tenor, tone 
and mould of your judgment clearly 
shows that you had a grudge and 
personal enmity against my client 
who is Brahmin by ca^te and you 
thought that as the best opportunity 
to attack the character of my client 
under the garb of a judicial officer. 
My client still sincerely and honestly 
believes that you liad no material to 
make objectionable remarks against 
nitn in your judgmenh Before pro¬ 
ceeding to take any action against 
you, my client thinks it his humble 
auty to draw your attention to the 
judgment and objectionable remarks 
therein and to give you sufficient on- 
portunity to withdraw 

® passages were 

Out aad the letter contained 

a general demand for an apolo-y. A 

llrl Colleclor of Sa¬ 

tara for hi.ii mformalion. It not 


suggested that this Was a notice t# 
the Magistrate under S. 80 of the 
Civil Procedure Code. The Magis¬ 
trate complained to the District 
Judge ahout Ibis letter. The Dis¬ 
trict Ju ‘ge who was then Mr. Per- 
cival, hc.d an inquiry into the con¬ 
duct of tho opponent, and made 
a report to this Court on August 
10, 1922. Exhibit 13 is the answer 
of the opponent dated August 12, 1922 
He said there : 

“By writing the words charged 
against Itim the opponent begs to state 
that he did not give or intend to give 
any insuit or threat to anybody : nor 
was there any idea of extorting any 
alteratio!! in the judgment or extorting 
any apology. Whatever was said was 
said under clear instructions from the 
client of the opponent. The object of 
the client was simply to get a redress 
for the wrong done to him. The 
opponent was not actuated by any 
personal moiives in the matter. If 
the language in tho letter is consider- 
ed too strong I have no hesitation in 
expressing regret for the same. The 
noiice vras given no publicity what¬ 
ever. The notice was given in th© 
form of a letter to Mr. Daduskar who 
was tho party concerned and to the 
Collector who is tho superior of Mr. 
Daduskar. The opponent honestly 
believes that there was no excess of 
previlege in the matter at all.” 

Now It is perfectly clear that that 
letter was a most improper letter for 
any pleader to write to a Magistrate 
with regard to the disposal of a par¬ 
ticular case by that Magistrate^ and if 
this explanation of Mr. Tatke was 
really expressive of what he believed 
to be the right course to take, then it 
is obvious that he has no knowledge 
whatever of what are the duties of a 
pleader with regard to Magistrates 
and Judges in this Presidency. It 
was perfectly open to him on ins¬ 
tructions from his client to send a 
notice under S ‘>0 of the Civil Proce¬ 
dure Code, But whatever his instruc¬ 
tions were, it would have been his 
duty as a pleader to send the notice 
strir-ily in ac'.crdance with the terms 
of that section- But this letter, which 
is now before us, merely contains vul¬ 
gar abuse of the MagistTrate and a 
demand for an apology, apparently 
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[followed by a threat of further pro¬ 
ceedings. Instructions from a client 
are no excuse whatever for a pleader 
exceeding what is his duty towards 
the Courts; and as it is presumed 
that a pleader knows what his res- 
ponsibilitie arc in addros-^ing 
jtiMtes and Judges, it is didijult to be- 
[lirve tliat the respondent did not know 
T-orio tlio language in lettoi* v/^s 

far too strong, judged by the ordin.ar/ 
jsl.t'dard withw/iicb he sIku! 1 have 
b. cn acquainted, liuieed tlicre are too 
3rj';riy cases in these Courts wiiere no¬ 
tices have lorn issued against pleaders 
for misconduct., in which we have 
been told that if we think that the 
line which divides proper and impro¬ 
per conduct has been crossed then an 
apology would be tendered. The point 
I wish to make clear is tliat in most 
cases it is not for us to say whether 
the line is crossed or nrt, because it is 
absolutely plain on the record that the 
line has been crossed, certainly in this 
case it is too obvious, and a condi¬ 
tional apology of thid character is 
Valueless. If the Magistrate was of 
o])inion on hearing the evidenc*^ that 
there had been an attempt to get up 
a case wnich was false in order to 
save the accused from being convicted, 
then lie was certainly entitled to say 
60 , and an aggrieved party had a 
remedy if he considered that tlie con¬ 
clusions arrived at by the Magistrate 
were wrong. But in no circumstanct's 
would it be proper for a pleader after 
judgment to write to the Magistrate 
in the terms which are contained in 
this letter. We think that there was 
absolutely no justifleation for that 
letter and that the writing of tint 
letter amounts to misconduct. The 
only question before us then is whe¬ 
ther we should content ourselves with 
administering a reprimand or whether 
we should deal with the respondent’s 
Sannad. We content ourselves with 
a lepriinand, hoping that the remarks 
that have fallen from the Bench will 
bo carefully considered by the respon¬ 
dent with regard to the future# 

Rule made absoluiCt 
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Maoleou C. J. and Crump J, 

,\fah.adapp(j Rajmano — (Qri- 
ginal PlaintifO Appellant. 

V. 

Jagavath Savh.^a m Kafhhand otheri _ 

Le r-ndants) Itespondents- 

K A.Nn. 2jl of 1921 D. 9th Jan. 
•923, again -.1 the decision of Sub. J. 
of Sholapur in suit No. 595 of 1920. 

i:^ride:ice Act 3. {^2 -Agrecm^-it comoUte i.i 
itcif. 

A yontract tor r.oJo oi land was entered into 
Cii i\'ta ,Tan. I,y means of a writing 

ap'>eanmj: in the book.i of one Ohanbasappa. 

'PI * 1 ^ ^h^Tod by bjt I parties and wit:ie3sed, 

I he defendant said that the agreement appear* 
ingin tao book did not contain tne whole of 
the agrceniont arrived £it between the parties 
but there was an oral agreement that if 
au\body else per cliance ottered more than 
Hs. 50U to the 7st defendant above the agreed 

amount betore the expiry of the period in the 
agreement, the agreement with the plaintitt 
was to be treated as null and void. Held the 
evidence about the oral agreement is not 
admissible, It inoy very well bo thata writing 
may be an imperfect agreement of which a 
Court cannot decree specific performance, but 
if on the face of it, it contains al) the terms 
which would entitle-! it to be considered as a 
pr-rfect a./reomont which could bo enforced, 
then undoubtedly no parol evidence could be 
adduce.) so as to or add to its terms 

unless they came v\ i thin one of the provisos of 
sectioti 92. (p 33f C 1) 

P. V. hane-^^o'T the Appellant. 

C. Coyojp.e tcdh V, for 

tho Respondent No. 1. 

11. (r, Kuikarni —for 

No. 2 to 5. 

Judgment .—This was 
specific perfoi(uarice of 

entered into i)y the 1st defendant 
with tho plaintiff for the sale of 

Certain land for a sum of Rs. 7,000 
besides, the amount due on a mortgage. 
The contract was entered into on 

I5th January 1920 by means of a 
writing appearing in the books of one 
chanhasappa. It was signed by both 
parties and v/itnessed- The Istdefen- 
dant had after tlie contract sold the 
property to Defendants 2 to 5 whe 
wore accordingly made parties to the 
suit- In the written statement the 
Defendant said that the agreement 
appe-Tring in the book did not contain 
the whole of the agreement arrived at 
between the parties, but there was an 
oral agreement that if any-body else 
perchance offered more than Rs. 500 
tp the 1st defendant above the agreed 

imoant before the expiry of the 


Respondents 

a suit for 
a contract 
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period in the agreement, the agree¬ 
ment with the plaintiff was to be 
treated as null and roid. 

The plaintiff called Chanbasappa as 

his witness, and in cross-examination 

he said that it had been agreed before 

that in case defendant got a customer 

to offer him more than Rs. 200 above 

the price fixed between the plaintiff 

and defenda .t 1, he was free to sell 

It tojiirn for it was then talked that 

Rs. r,000 was not (luite an adequate 
price for the l ind. 

Then as the Judge remaks no 
farther evidence was called and we 
nuy assume for the purposes of this 
judgment that the plaintiff was 
prepared to accept the statement 
made in cross-examination by Chan- 
hasappa. The question is whether 
this evidence is admissible to alter 
or add to the terms of the w^ritten 

contract. The learned Judge Ihou^^ht 

that Section 02 of the Evidence Act 
had no application because he was 

dGd tf never inten¬ 

ded that the entry made in the hook 

should contain the whole a^rreernent 
between them. I do not think that is 
a correct view to take. It may very 
well be that writing may be 

.mper eet agreement of whidi a Court 

-annot decree specibc perform¬ 
ance, but if on the face of it it con- 

^ which would 

entitle It to be considered as a perfect • 

agreement which could be enwS ' 

then undoubtedly no parol pv-m ’ 

d be .ddueed^eo 

kho Prowsos of sections 92 of 

i^no Uevidence Act. No attemm i 

wSn'"S "??de “ 

iaS’^ -opacity in any 

of consideration^ 

oan it bo Nor 

comes within nrrs'Di''* s^tatement 
nient is that the dpff ^i' agree- 

offer witCttmL ^® a higher 

It is certainly incok”'^ of the contract. 

terms of the k, , '^‘th the 

absolute contract an 

Lastly it was irVn . ^and. 

an oral agreemeift fbere was 

nt contemporaneous 
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with the written agreement constitu¬ 
ting a condition precedent to the 
attaching of any obligation under the 

Contract. But it must be remembered 

that Rs. 200 were paid as earnest 
rnoney when the agreement was 
si^gned in Cbanhasappa’.s books, so 
that there was part performance of 
the contract and ii. could not be said 
that it was intended by the parties 
that there should be no contract in 

exi-^^tence until the period mentioned 
in the contract had expired, without 
the Jst defendant receiving a higher 
offer for the property. It seems t# 
me therefore that under the rules of 
evidence the oral agreement could 
not be proved to vary, add to or 
subtract from the terms of the 
written contract. In any event the 
•lodge was wrong in not directing a 
return Ol the Rs. 2U0 deposited by the 
defendant as earnest money. The 
appeal must be allowed with costs 
threughout. Judgment must be given 

It is not disputed that defendants 

ft c notice of the agreement 
therefore, they entered into their 

f 'V'-’ defendant su£ 

Ject to its being set aside on the plain- 

menh his agree- 
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tiHAH Ag. J. C., AttD CkUMP 

rhe. 8ui>envUndnd of 
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Civil Ref No, 7 of 1922 D 2fith 
September 1922, made bv 

<l=..t of stamp,,-Bomb?/ g 

ytamu Act 1899 
rbe position Ol a co-teu^^nt 

bolding tlie propertv in ^ ^^“■partnet* 

tliat of a trustPG for the other" 

co-partners; and if he hay cert'Tn ohr^'’^- 
in respect of the nronpi-ftr ^ 
towards the co-ow^iiera L 

CO-owners or co nartnpro ^^“Partners the 

righttoenforc.^1n a nron " ‘1^® 

of ownership to that property 

-d (c)-Di.tUcHon 

fere aXn“uteUDcr''t^‘'“ i® ®biiple trans. 


■■ SUPDT. bP Stamps V. 

cf thc joint family property and t’ereafter 
held as property bolongiug to the tcnants-in- 
conimon the instruments are instruments 
of partition in respect of the shares which 
were kept in face undivided at the time of the 
oral partition fP. 239 C. 1) 

Kanyd, uith 

Petitioner 
Jinnuh with 

Opponent No. 

Thcikor with 


J. C. Bowen —the 


M 

2 


(tn\lat & Kher, •- for 


for 


Ajanildl & Kher, •— 
opponents Nos. 1 & 3. 

Shah, Au.C. J.—This is a reference 
under S. 57 of the Stamp Act of 18^9. 
The ciuestion referred to us is;—With 

what stamp duty is each of the instru¬ 
ments referred to in jiaragiraph 1 of 
the reference chargeable. The instru¬ 
ments are Exhibits A and B. They are 
in form transfers of shares signed by 
one of the three brothers in favour of 
each of the other two brothers respec¬ 
tively. Exhibit A is in respect of 
960 shares and J^]xhibit B is in respect 
of 8.30 shares. VV e have iicard argu 
merits on this ()uostion on behalf of 
the (JrowTi and onbelialf of the parties 
interested- We arc of o])inion that 
those two istruments Exliibits A and 
B are chargeable under article 45 of 
Schedule I to the Stamp Act, as 
instruments of partition. 

It appears that a partition among 
these three brothers was effected in 
November 1918. There was no deed of 
partition and the ►shares in question 
continued in the name of the eldest 
brother Chimanbhai. They were in 
his name before the family was divid¬ 
ed in interest, and continued in his 
name after the severance of interest 
in 1918. It appears that in 1920 the 
brothers reduced to writing the terms 
of the partnership, which apparently 
was formed soon after this partition, 
and these shares are referred to in 
that deed as partnership property. 

Thereafter in 1922 by means of the 
two instruments in question, the 
eldest brother Chimanbhai, in whose 
name the shares stood, sought to 
effect the transfer of the shares 
assigned to the share of each of the 
two other brothers. We are not con¬ 
cerned with 130 shares representing 
the difference between 960 and 830 
shares as appearing itl-these instru¬ 
ments, because it may be that the 
value of these shares was otherwise 
inad© available at tb© time of the 
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partition to that brother. 

On the one hand it is contended 
that Chimanbhai was in the position 
of a trustee, and that when he sought 
to transfer these shares to his bro¬ 
thers, he did so as a trustee to the 
rcsuectivG beneficiaries, and that the 
instruments are liable to be stamped 
under article 62, clause (s). 

On the other hand it is urged on 
behalf of the Crown that the position 
of the three brothers after the oral 
partition in November 1918 was that 
of tenants-in-common, that the pro¬ 
perty with which we are concerned 
continued in the name of one of the 
ten m tes—in—common, that when 
Cbimanhhai executed these instru¬ 
ments with a view to transfer the 
shares, he really meant to divide the 
sliares and that the twm instruments 
are in substance instruments of parti¬ 
tion. In the alternative it is argued on 
behalf of tlie Crown tliat the instru- 
?ncnts arc liable t) be charged under 
article 62, clause (a), as simple trans¬ 
fers of shares in an incorporated 
company, and not transfers by a 
trustee in favour of the beneftciaries* 

We have come to the conclusion 
that the theory of Chimanbhai being 
a trustee for his brothers in respec^t of 
these shares cannot be accepted. His 
position was that of a tenant-in¬ 
common holding the property for the 
benefit of the other tonants-in- 
cominon after the partition of 1918, 
There is nothing to show that these 
shares were specifically- divided at 
the time of that partition. It is sug¬ 
gested on behalf of the-twm brothers, 
Kasturbhai and Narotambhai, that 
the shares were in fact divided and 
that their brother Chimanbhai was 
in effect constituted a trustee in 
respect of their shares from the date 
of the partiticn. This plea is not 
consistent with the recitals in the 
instruments themselves. The instru¬ 
ments contain the following recital: 

“Whereas I am not the absolute 
owner of the said shares but am only 
the owner of 960 shares out of the 
said shares and in respect of the 
remaining shares, I am only a trustee 
as a separated co-owner ( the separa¬ 
tion having been effected by taking 
the dividends om the said shares in 
three equal parts) as wall as a partner 
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on behalf of th'e other two partners of 
the firm of Mes^r^, Lalbhai Dalp.at- 
bhai & Co. which was before the said 
separation a joint family firm.” 

When we turn to the partnership 
deed it appears from the schedule 
attached .to that document that there 
is a list of the shares given which 
refers to full number of 2880 shares 
and in clause 4 of that document 
there is a provision that the dividends 
on the shares in question shall be 
divided in equal shares between the 
par*;ies, Iho fact of equal division of 
the dividends after the partition, is 
consistent with the theory of tenancy- 
in-coramon among the three brothers 
or of their being partners. But these 
recitals do not support the theory that 
the shares were in fact divided at the 
time of the partition. No authority 

' cited for the proposition 

that the position^ of a co-tenant or a 
co-partner holding the property in 
his own name, is that of a trustee for 
the other co-owners or co-partners, 
it may be that he has certain obliga- 
Lions in respect of the property so 
held by him towards his co owners or 
co-partners and that the co-owners 
or co-partners would have the right to 
eniorce m a proper manner their 
rights of ownership to that property, 
but I am unable to hold that Chiman- 
bhai held the shares in his name as a 
trustee and that his two brothers 
were benehcianes within the meaning 
ot article 62. clause (.). In spite ol^hl 
arguments urged in support of the 
theory of actu il partition of the shares 
at the (late ol the partition in i!il8 

^ Kasturbhai and his brotheiv 1 have 
Lbcsitation ^in rejecting tliat 
heory on the facts as appearing in 
the d(>cuments themselves, and on 
' reterence. The next question is 

pro?crT “ ^’^'^runicnts are 

properly chargeable under article 6'^ 

c ause K or article 45. it is by n"’ 
TnSrn' whether these 

if iu 
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to the facts of the case we can treat' 

these instruments fairly as instrument' 
of partition in respect of the shares: 
which were kept, in fact undivided 
at the time of the oral partition bet-' 
ween the three brothers, ‘ 

Chump J.--I concur. 

MulLa J.—I concur. 


1923 BOMBAY 239 
MaCLEOD C, j. and CjfUMP. J. 
Genesh Nurhar Plain¬ 

tiff)—Appellant. 

V. 

Ddtiatrnvn Pan>lurano ■ 

nai i-ierenaanti-Kespondent. 

S. A. No. Ill of 1922, D 15th Dp 

Dt“ j" 0 'fit**""" oi 

Of 192L ^ in Appeal No. 216 

Limitation A t S , , 

meaning of. ' 

_ ♦ 

The 2iid defendant signed tho r\..« 

note on the I2th November 19?3 for 

loOO «ith interest at 6 percent 
were made of rupees 90 on the Sd^Fel 
Idl.i, rupees 200 on tlie Iltlj .Tan lim ^ 
rupees a8M2-0 on the 21st a,1 

the 6tli November 1916 the* Wd dpJl’* i 

been made on tli^“ 
the total and signed '‘nderncath*^^'//.^/^®^H^-^ 
IS an endori^einent l,y «bich tL ^ 
recorded that be bad paid rn,o‘ Pfoni'ssor 
against the liabimy ‘^tbid 6/1' l^' 0. 
his name on tbe promissorv against 

scduentiy be admitted bis aabbo; 

balance, and that as a P^y the 

law an endorsdnent on „ eommon 

by the proniissor u a-i "ote 

J‘i*bility. which will start^M^'^ 
limitation from the datn^ ^ period of 

and it males rm dm “ 
endorsement is below -ui that such 

Judgrneni -— 'pUp i • ^^^Poi^dent. 

r.c„„r rupee?, 

promissory note, " ifh 

Jecre, f? Rup/r * 

-nd ilefondaiii and t,,c e^sla!!"’ 

fendants 1 3 nnd ir. of de- 

3-nd Jiiipoes Sb ')-4 r ^ote, 

defendanf on o,,'™"' ^nd 

ehief coutast wa, '^I'e 

liability on the n Vo 

November 1913^011 wM k“- 

the balance due wa ®^i^ 

aue was rupees 865-4-6 
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An issue was raised whether the 
claim on the promissor 7 note of 1913 
was in time. The learned Judge 
held that the claim was in time as 
against the 2nd defendant and not 
against defendants 1,3 and 4 In ap¬ 
peal the claim on this note as again 
st the 2nd defendant was also re¬ 
jected. Now it is admitted that the 
2nd defendant signed the promissory 
note on the 12th November 1913 for 
rupees 1500 with interest at 6 per 
cent. Payments were made of rupees 
90 on the 2nd February 1915, rupees 
200 on the 11th January 1910 and 
rupees 381-12-0 on the 21st April 
1916. On the 6th November 1916 the 
2nd defendant endorsed on the note 
the 3 payments which had been made 
on the previous dates, added up the 
tolal and signed underneath* 

Tt is contended by the plaintiff 
that this was an acknowledgment of 
liability within the moaning of sec¬ 
tion 19* of the limitation Act. On tl-e 
part of the defendant 2, it is con¬ 
tended that there was no sufficient 
acknowledgment- It may be admitted 
that the 2nd defendant had not writ¬ 
ten in so many words that he ad¬ 
mitted his liability for the balance 
dvie» Put we must read the whole 
endorsement made by him, taken in 
conjunction with the words on the 
face of the note. It is difficult to say 
that that endorsement cm mean anv- 
thing dsethao this, i have paid so 
much on account of my liability on 
the note, and in consc(iueiice T 
am only liable for the balance re¬ 
maining due. 

We have been referred to the case 

of I'arnulapffil Venkafakn'hrtitrh v. 
Y. Kondmnudi Sabb(ir(iyud»i (1) wltere 
it was held that where a Pay¬ 
ment was made hy a mortgagor, 
who was able to write, and was re¬ 
corded on the back of the mortgage 
bond by a servant of the creditor 
and signed by the debtor, that tlie 
endorsement amounte ! to an ack¬ 
nowledgment of liability \^ithiu 
the meaning of section 19 of the 


(1) [1917] 40 Mad. 698-3 L W. 

576.-11916) 2 M W. N. 356-36 
I.-C. 240. 


- Limitation Act, though the payrnent 
was not good as a part payment within 
iho meaning of section 20 of the 
Act. Mr- Justice Napier said “ I 
adhere to the opinion expressed by 
me in JaOa^mhia v- Rama Suhu (2) 

on the same words a-? are in this do¬ 
cument. I have no doubt that there 
is in this endorsement an acknow¬ 
ledgment,” and Mr. Justice 8hrini- 
rasa Ayyangar said “I have no doubt 
that the terms of the endorsement 
in this case, amount to an acknow¬ 
ledgment of liability. The debtor states 
in terms that he pays Rupees 378 to^ 
wards the amount due on the bond and 
on the same day, made another pay¬ 
ment of rupees 22 and made another 
endorsement. I construe the endorse¬ 
ment as meaning that the debtor 
made a part payment of the amount 
due on the bond (on that day over 
Rupees 1500 was due as shown on the 
bond) which is certainly an acknow¬ 
ledgment that more money was due. 

Following that deci-^ion, I think 
this is an endorsement by which the 
promissor recoi'ded that he had paid 
rupees 671-12^0 ngair.st the liability 
which stood against liis name on 
the prtnnissory note, and consequent¬ 
ly he admittel liis liability to pay 
t.ie 1) I nice. It seems to me that as 
a miiie'*of common law an endorso- 
meiii on a promissory note by the 
promissor is an acknowledgment of 
liaIjiliCy, which will start a fresh 
fieriod of limitation from the date 
on which it was made, and it makes no 
difforenco that su.'']i endorsement is 
below an account sliowing whatl 
has already been paid on the pvoj 
missory note. I think, tlicrefore, that 
thi.s appeal must be allowed,^ Iho 
decree of the lower appellate Court 
Set aside, and that of the suhordiniito 
Judge restored with cost> in this 
Court and the Court below. 


(>) {19141 17 M. L. T. 
>7 1. C. 717. 
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Macleod C. J. and C!<UMP. J. 

Muller Mudean and Co — Appellant, 

V, 

Kalsrhhoi/ ^CiUa Fstnatlji — Respondent. 

0. C. .1 Appeal Yo. 30 ' f 19.i2 dated 
the 4tn December leji 

Dx,^l —C'jdArazlioii — D'l^e of jn-juifut. 

Wuere according to t e toiins or the bills 
thf*y were to be paid at tjc current rate for 
Bank Dejnaiid Dralts at cate of 

the rate of exchange aiiouJd bo calculaied 
at the due date. 

Strangman anti Colt man — for the 

Appellant. 

Kanfja wuh Deiai —for the Kes-pon- 

flent, 

MaCLKOD C. J.—The plaintiffs 
brought this suit against the defen- 
danis as acceptors of two Bills of 
Exchange drawn by the plaintiffs 
in New Vork upon the defend ints and 
payable thirty days after sigh^One. 
of the Bills of Exchinge was for 1588. 
5l (hjllarsi dated July 2 and was 
accepted by the dofer.dants on 
aug.ist 4, 1931. Tie otter was 
fur £ 261 19-3, dated September 8, 
13 fb and was accepted by the defen¬ 
dants on (October 13-1910. 

T-lie deteiidunts raised rarious de¬ 
fences wiili which we are not con¬ 
cerned in this appeal. The onlv 
question in j»ppeal is at what rate 
of exchange should the amount due 
to the plaintitls by the defendants on 
their acceptances be calculated. Ac¬ 
cording to the terms of the bills they 
were to be paid at the current rate 
for Bank Demand Drafts at date of pay¬ 
ment It was contended by tlie piaiti- 
tiJ’s that these words me^nt that the 
rate of exchange should be calcula¬ 
ted when the bill was actually paid. 

It was contended by the defendants 
that the rate of exchange should be 
Calculate I at the due d ice, The 

opinion that 
the defendants contention was right 

and From that decision the plaintiffs 
have appealed. 


It seeing to mo that the questi 
Cin bjaiswerol by considering wh 

wasLheplun meaning of the co 

trict entered into by the clefendar 

When they accepted these bilD. Th, 

amount appear! 

® of the bills thirty da 

r sight. These amounts we 
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stated in the one in dollars 

and in tho other in sterlingi 

and it was agrerd that defendants 
should not pay these amounts in 
foreign currotKy, or by foreign hills, 
but that tiiey shemid pay to the plain 
tiffs such an amount in rupees as 
would enable the plaintiffs to buy 
foreign bills themselves, for tlie res¬ 
pective amounts. Then as it was 
stite<iin the Bills tliat they must 
be paid at the cuirent rate for Bank 
Demand Drafts at date of pay¬ 
ments that (late could only 
mean the day on which the acceptors 
agreed to pay and not some other 
dale, at which, if the contract had 
been broken, the defendants might 
either choose to tender the money, 
or might he forced to pay by an 
order of the Court, It was argued 
that the same result w'ould follow if 
nothing had been stated in the Bills 
with regard to the current rate for 
Bank Demand Drafts and t^'erefore 
tfie-'c word'^ on the defendant’s • con¬ 
tention would be mere surplusage, so 
that some other ni aning should be 
attacneci to them in order to avoid 
that result. It-appears to me clear 
that these words have been inserted 
as a matter of common form in * 
these bills so as to make it certain 
how the amount in rupees was to 
be calculated at the due date. There 
is no necessity to speculate what 
would have happend if the words had 
not been there, or how the acceptors 
would have met their obligations at 
the due dates. Nor is it necessary to 
consider the cases which were cited 
in the Court below, as counsel for 
the appellants did not rely on any 
authorities before It seems to 

me that the que*^lion can be d**cided 
on the terms of tho contract, and on 
the terms of the contract I think 
the decision of the learned Judge is 

right. The appeal is dismissed with 
costs. 

Crump J.—I agree. 

Appeal tlismiised. 


( 

« 

# 

EMn’.RORv. Marmadukk PrCKTHOL. 1923 BOMBAY 


19^3 BOMBxAV Ui 

Macleod C. J awd Crump, J. 

Emperor — 

V. 

Mftrmadukp. pickthnU (Edifor, pomha^ 
Chf unique.) 

Cr, App. No. 320 of 1922, dated 6th 
December 1922. 

Contempt of Court-Bepeiilion-'Apoloijy; 
effoct o/ 

An apolofry does not remedy the evil caused 
by publication of oljectioi.aMe u'atUr. If 
High Court acts iu the interests of the adini. 
nistration of justice, it is clear that while an 
apology may ho to some extent repaaration on 
the part of the otiender; it cannot ovrTtako and 
and counteract the misoliief already done by 
tho original piiblication. Whore the piihlica- 
ionisduetoa repetition of negligence which 
has been condoned ir\ tlie past, an apology be¬ 
comes little more that anidloform. (p..v^// c. I) 

Kanpa^ (irit S, S, /^fitkar)-for tlte 

Crown. 

fhakor^-for l,l:o llespondenl- 

Machod C\ J-On November 13, 1922, 
a rule was issued at the instance 
of the Government of Bombay 
against the respondent as KdiloiN 
Printer and Publisher of 7'/'r Bombay 
Chr^-iTiick to show cause why he should 
not be committed for contempt of 
Conn in respect of the publication of 
* an article headed ‘ Kn Passant* con¬ 
taining the paragraph “ Long live our 
Judges '* in the Sunday issue of the 
paper of October 8, 1922. 

The responde t published an apo¬ 
logy in the issue of the paper of Oc¬ 
tober 11 characterizing the paragraph 
as highly objectionable and apologi¬ 
zing to the Chief Justice and Judges 
of the High Court for the offensive 
expressions it contained and for the 
appearance of su‘'h a paragraph in 
his paper as the result of defective 
supervision due to illness. A copy of 
the paper containing the apohgy was 
sent to the Prothonotary for the infor¬ 
mation of the Chief Justice and 
Judges and came before us in due 
course. In his affidavit filed in show¬ 
ing cause against the rule, the res¬ 
pondent said he knew of the publica- 
" tion of the article in the paper after it 
was printed therein. On Saturday, 
October 7, he was in his office till 
about 8 r. M. until when the proofs of 
the at tide were not received by him 
for perusal. He left office for dinner 
and in the ordinary course he could 
have returned to office about 10 T*. m. 


As he felt tired and exhausted he did 
not go back to office He had had a 
serious illness. The suggestion in 
the affidavit that 'if we had seen the 
apology we would not have granted 
tlie rule was singularly ill-advised, as 
a copy of the apology was annexed 
to the petition of the Government 
Pleader- The offensive and objection¬ 
able nature of the allegations against 
the Judges in the paragraph referred 
to in the petition liaving been admit- 
ted, tlie only question which ramains 
is what order should be made on the 
rule. We demur entirely to the veiled 
suggestion in the respondent’s affida¬ 
vit that the publication of an apology 
must necessarily be sufficient salisfac 
tion for the contempt committed. In 
tliis case, at any rate, it was neces¬ 
sary that tlie respondent should be 
called upon to appear before us- Then 
it was unfortunate for the respondent 
that this was the fifth occasien during 
the last three and a lialf years on 
which we have had to complain of 
matter published in fhe Jjombuy Cbro- 
?ncU. On the first two occasions we 
were satisfied with apologies without 
ordering the then Editor to appear 
before us in ('(>urt. 

On June 9 13)22, a rule was issued 

against the present respondent witli 
regard to an article headed ‘ The 
Malegaon Appeals’; and on ,lune ]0, 
another rule was issued with regard 
to an article headed British Justice” 
In his affidavit on the first rule the 
respondent contended that he had 
done nothing beymnd offering reason¬ 
able criticism of the judgment of the 
Divisi(Jii Htnch and pointed out what 
the public opinion in the couuiry ex¬ 
pected of the Higli Court for whom he 
never intended to show disrespect- The 
acting Chief Justice in his judgment 
of September 20, described the article 
in question in the following words: (7» 
re pickiUaU (1)) 

“ We have considered the article 
and the affidavit in the light of the 
arguments before us* I am prepared 
to concede that the article does not 
con^ti'iUe a personal abuse of the 
Judges such as we find for instance 

in V. II- 

(1) [iy22j Bom. 8—iio Bom. L- iv. 1*^ 

20 . 

(2) 11900] 2 Q. B. 36. 
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Chintaman Kelkar (3) nor does the arti¬ 
cle contain such a comprehensive con¬ 
demnation of Courts including this 
Court and British Justice as is to be 
found in the recent case of Dt re Saf- 
yabodha (4)...Taking the article as a 
whole and making due allowance for 
the style, the view point and the possi¬ 
ble political bias of a iournalist, I find 
it difficult to avoid the conclusion that 
the article does attribute improper 
motives and political bias to the 
Judges in upholding the several co- 
victions—The article would as a 
whole leave on the mind of an ordi¬ 
nary reader the clear impression that 
injustice had been deliberately done 
on political grounds to some of the 
accused who were apparently in¬ 
nocent. In other words it attributes 
judicial dishonesty to the Judges/’ 

The Court then imposed a fine of Rs 
200 without costs. 

In his affidavit on the second Rule 
the respondf^nt said he kr^w of the 
publication in the Chrorticle of tlje 
article complained of after it w-^s 
printed therein. It was impossible for 
him as i'lditor of the paper per' 
sonally to supervise everything 
that went into the paper every day. 
If lie had seen the article in (luestion 
he would not have passed it for pub¬ 
lication. It was published tlirough 
a mistake of the Assistant Editor 
and he was sorry for the publication. 
Neither he nor the Assistant Editor 
meant any disrespect to the Court. 
When the rule came on for hearing 
the Court considered that the state¬ 
ments in the affidavit arfordcd under 
the circumstances a reasonable ex- 
plananation of the manner in which 
the extract came to be published with¬ 
out his knowledge and discharged 
the Rule. 

It cannot be suggested for a mo* 
ment diat the Court has not treated 
the Editor of the Chronicle with 
the every greatest leniency,which 
appears to mo, 1 must regret to say, to 
have been entirely inisunderstood-Tho 

(3) llansilii Bom. ^iolO^BoinTL. R- 

1040-4 M. L, T. 259-8 Cr. L. J. 
426-21. C. 288. 

(4) [1912] 24 Bnm T,. R,. 928-69 T- O. 

81 . 
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respondent charged with commenting 
on pending proceedings says “you 
can’t expect me to supervise 
everything that goes into the paper’ 
and he is discharged. The respon¬ 
dent accuses the Judges of judicial 
dishonesty and ho is fined Rs. 200 
without costs. Tlie paragraph now 
before us evidently refers to these 
two proceedings for contempt, for it 
begins, ‘‘Speaking of contempt of 
Court”, though there was no previous 
reference to the subject. The object 
of the writer was to convey to his 
readers the idea that the Judges 
were the creatures of the Executive. 
This is not a criticism on a pronounce¬ 
ment of the Judges in a particular 
case, it is a sweeping assertion of 
the vilest character against all the 
Judges in India. Entirely accepting 
the respondent’s statement that the 
article in question was very far from 
being in accordance with his 
policy or views witl) the re¬ 
mark that lie could hardly have 
said less and might well have express¬ 
ed himself more directly, still the 
responsibility for the publication of 
the objectionable matter must rest 
with him. The same excuse which 
secured his discharge in September 
will hardly avail again. He had had 
his warning that it was eminently 
necessary either that he should re¬ 
vise the paper himself before it went) 
to press, or that he should have 
some responsible person on his staff 
vvhose duty it was to put before the 
Editor any objeotionabie matter. If 
the impression is abroad that the 
grossest libels on the Judges can be 
publi'^^hed with impunity provided 
an apology is offered, then it is time 
that such an impression should be 
removed. An ignorant public is far 
more likely to believe the imputation 
and discard the apology. 

As was said by Crump J, on the 
last Rule against the respondent; 

“It is impossible to permit the 
public to be poisoned with such a 
calumnies as these. In a country 
such as this where more import¬ 
ance is attached to the printed word 
than it perhaps at times deserves, 
it would be difficult for the average 
reader to read the language used with¬ 
out oonoeiving gravo doubts an to thm 


Emperor v, Marmaduke Pikthal 
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integrity and impartiality of the Judge 
of the Oeurt.Therefore in ne ii,terests 
of the admistration of jut-tiL-o f'c 
Court cannot overlook this ccntempt ” 

The imposition of a nominal hne 
has been found to-be useless, The ink 
was hardly dry on that judgmtiu 
before the {-ffence was repeated. If 
an individual had been libelled 
a substantial sum would bavc 
been awarded for damages on tlie 
principle that a newspaper should 
not be tempted to increase its profits 
by encrocahing on private right'-;. 
We are now' acting in defence of 
public rig'.ts. The re-pondent must 
pay a fine of Rn 5,000 and the cosis 
of the Rule, VV r allow a wetk for 
the payment of the fine. 

CivUMP J. So far as principles go I 
have nothing to add to what I have 
said in my judgment of September 
20,The article now in ciuestion 
is plainly a contempt and in vie w of 
the past record of this paper I agree 
that the time for lenif^ncy is gciio. 
In the last case we dealt leniently 
with the offence because it was 
apparent to us that the true limita- 
taiion on criticism of tliis nature 
were imperfectly understood, and v e 
hoped that tlie re-ull of our order 
would be that such criticism v\ould 
be confined within its proper limits. 
The result has not been achieved. Tlie 
^apology in the present case cannot 
tbe accepted. It is not the first 
nnstance of careless supervision, 
iand an apology does not remedy 
i'tlie evil caused by jniblication 
,'of the objectionable matter. If, as 
il have already pointed out, we act 
iin the interests of tiie ariminisfratmn 
i!of justice, it is clear that while an 
jjapckgy may be to i-ome extent a re' 
^puration on the part of the offender, 
;^it cannot overtake and counteract 

itliC mischief already done hy tl e 

|| • 

toriginal publi* ation. VViero tlie 
■rublication is due • to a repetition 
:|of negligence which l-as been cor d( n- 
^ed in the past, an apology becomes 
little more than an idle form. T 
ugree in t e ord<.r propo.-ed. 

Buie m'lde t bsolute. 
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MaCLEOo C. j., and Cnr.'Mp, J 

pellant, 

V. 

Vi hr,hr o ^nu,hlra - Rnypon deu t 

6 A. Nij. If of 1 *22, D-ihih Novem- 
btr 1922, from the decisicn of Dt. J., 
of Kanara, in Appeal No. 25 of 1921- 

Hindu I.aU‘Joint /nniHu-Mnnager-Suit on 
pro'-hole btj manogfr- Decree against Thcmbirs, 


A su t which is jirinmrily a suit on a rromis- 
fory note cannot lie naatetl as a suit jor the 
del/t ior whietj the prrnasj'Ory note vas l apsed. 
U tlpit \\ (re permissitde uilliculti ts w tu Id arise 
be- ause the issues in a suit on a jircmiproiy not 
would be emirey diflerent tiom t!.e issues 
wliich would be raised in a suit aj^aii.st li e 
whole family t<' recover debt. Dpfciicts winch 
would be o)'cn to members of the faniiJy wJieu 
sued for a debt would not le open to the peison 
who passed the note. 

). A. afUa?hi—^OT the Appellant. 

6'.<S'. Mnhjfiovl'ar —for the R*sjrondpnt 

i\Ui(Uo(i C\ J. —The plaintilt sued 
to recover R.«. 532-6- 5 frem the deftn- 
danfc.-^ as balance still due on a promis¬ 
sory note dated OcUber j7, J917, 
passed by defendant No. 1 to plainritf 
with future ii.terest and costs. In the 
trial Court a decree was passed in 
favour of Mie irlaintilf against all the 
defendants. Rofendant No. 2 appeahd. 
hy the direct ons of the Disiricc 
Judge his name v. a‘^ secned out of the 
decree. The (luestion at isMie was 
whether in a suit on a ]>rcniiss( ry note 
siunc'd by the first defendant alone in 
his own name the second defendant 
could ho joined as a party. Various 
cases luive been cited in which ques¬ 
tions have aiisen wlieihcr a member 
of a joint Bindu family could ho held 
iiahio in a suit filed on a promissory 
note signed by ojjc of the members of 
the family manager in his own 
name. Keiiance was i)laced by ihe 
appellant on tlie case of 
V. Knt-hva omi AyyoT^ (]). Though it 

was held that all tlic members of the 
undivided family wore liable on a pro¬ 
missory note signed by the manager 
of the family, it seems to me that the 
juderments of Shephard J. and Suhrah- 
mania Ayyer J. were basfd on tl e fact 
lhat ah' ihe members of the family 
wore liable '’or the d» l)t whi< h was 
due und'^r e promissory rote in .‘uit. 

Th they could be taken as being 



U) 2 i Maid. 5v>7, 
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sued on the debt and not on the pro¬ 
missory note. 

Then in KrishnanuDd Klare v. 

linja H'tm Sn.g^ (2) it ^-ag held that 

there was no inherent reason why the 

raaniging member of a joint Hindu 
family could not in that capacity exe¬ 
cute in his sole name a promissory 
note which should be binding on the 

family as a whole and the property 
owned by it. 

It seems to me, with all due respect, 
that the judgment was based mainly 
on the ditiiouhies which might arise 

if a Hindu joint family could not be 
seed on a promissory note unless all 
the members had signed it. The real 
point IS whether a suit which is pri¬ 
marily a suit on a promissory note 
and therefore a suit to which particu¬ 
lar rules of procedure apply, could also 
be treated as a suit for the debt for 
wiich the promissory note was passed, 
if that were permissible, difficulties 
would ari>e, because the issues in a suit 
on a promissory note would be entirly 
iiilerent troiii the issues which would 
e raised in a suit against the whole 
familj to recovir dibt. J il i,,k an 

application .should have been made in 

t ie Iir^t instance for amendmei t of 
[ ie pleading.s when the point was 
taken that only the party signing the 

note could be liable in a suit basSed on 

he note it.self. U ig obvious that 
<^efenca^s whi, h would be open to mem- 

S'li «^cd fora 

debt would not be open to Ihe person 

who passed the note, so (hat with re- 

gard to otner members of the family 

tt- trial would take an entirely ditte- 

oriirai''" tnal against the 

to m !i It seems 

the plainti.f seeks to make other 
isX'fp^ r family liable the plaint 
ked '‘t^ve a.s- 

m earliest opportunity, when evi- 

nl iintirf , between the 

t’-erefore, tha i,?' ^ 

coull rassibly gav ^"^I'Pcal we 

Disiri. t In ^ t i-it t ^e learned 

uisi, 1 , t Jud^ wa^ong in strik mg 

U' ZJ.h-(>6 Iv O. 16p. ' 
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out the second defendant’s name from 
the decree on the ground that this 
was a suit on a note, and not a suit 
on any pre-existing d. ht. No ii jus¬ 
tice will result as the plaintiif has a 
decree^against five defendants and if 

any of them on jiaying the debt desire 
10 seek contribution from the second 
uetendant, they can do so in a 
separate suit- The appeal, there- 
tore, will be dismissed witli costs 

Appeal dismiemd. 
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MACLhOjj C. J,, and CnUMP.J. 
/^unac/.anrt Ka-s y—Appellant. 

8 lnr>ley Dobson—Raspondent ■ 

is No. 65 of 1922 dated 

the 5th December 1922. 

Act [III of 

J09 . .Sec,. I0(j faJ—Lenv*^ to appeal - Refusal 
Leave to appeal- Leave can be granted 

Cifup c r'i'" '' juisdiction- 

t.inl P C. (Act I'of pjosj. Sec. 151. 

w here leave to appeal undep it\R t \ ■ 

reaped by tUo I,.so,?onc; Court tao 1 ' 

.JiHuah-iox the Appellant. 

in person. 

lALLLOii C. J Phis IS an appeal 

Tent 

Dotnon Stanley 

12 lUH petition on September 

he mhi, ’I" Pi-aying that 

t .at petition an order for adjudica- 

tion was made on the same day. On 

September 19, ]92i, the OfficS 
assignee reported that the property 
of the insolvent was not likelv to 

manner ''Mistered in a summary 

iianntr. pursuant to S. 106 of the 
I residency Towns Insolvency Act 

(ill ti PPiication does not appear 

c ed April 4, ,9h!“ 

nife obtained a 

showr insolvent to 

show cause why the order of adjudica- 

hi- '2, lri21, on 

fo^ wanf‘”"r annulled 

alteroatnwe, why he shouW not be 
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ordered to pay Rs. 175 per month to 
the Oificial Assignee for the benefit 
of his creditor. The insolvent riled 
an alfidavit against the rule in which 
he stated that he, as well as all per¬ 
sons working on the Rutlam section of 
the Bombay Haroda and Central India 
Railway were engaged and dismissed 
from Bombay by that Railway which 
had its head-quirters at Bombay, 
their pay sheets were submitted to 
and sanctioned in Bombay and they 
received orders from Bombay. He 
further stated that leave was sanc¬ 
tioned at Bombay and occasionally he 
was booked to run from Rutlam to 
Bombay and also from Bombay to 
Rutlam The rule was discharged by 
the learned Judge. He was of opinion 
that the work which the insolvents 
did came within S- 11 (c) of the Act, 
that, in other words, they worked 
within the limits of the Ordinary 
Original Civil Jurisdiction of this 
Court, and that they did that work 
personally, and they did it for gain- 

Now, under S (n) of the 1 resi¬ 
dency Towns Insolvency Act (111 of 
1909) in a summary insolvency no 
appeal is allowed from any order of 
the Court except by leave of the 
Court. The creditor applied for leave 
and this was refused by the learned 
Judge. He said 

“I confess that the question does 
not seem to me to be of tnat impor¬ 
tance to the petitioning credit Dr or to 
anybody else which would justify me 
in prolonging this litigation. M’. 
Davar says that somewhere about 
1904, the position of Kngine-drivers 
was considered with reference to this 
point and certain conclusions were 
arrived at; but these Authorities, if 
any, are not produced before me, nnd 
although this is the third time this 
case has come before me, I am still 
without any definite authority in 
insolvency to support the petitioning 
creditor’s application.” 

I As leave to appeal was refused, no 
'appeal tc this Courl was competent- 
iThe only course open to the creditor 
was to apply to this Court by petition 
for special leave to appeal. If this 
[appeal were dismissed summarily on 
iithe ground that it was not competent, 
fit might still be open to the creditor 

!t?o filtt a potritinn, anH «o tbinV 


it desirable to look upon this appeal 
as a petition praying for special 
leave. Then we can consider the 
question whether an appeal should be 
admitted from the original order of 
the lower Court. It might be said 
that at first sight the wording of the 
S. 106 (^/) excludes entirely the 
jurisdiction of this Court to question 
the dici.''ion of the lower Court. But 
I should not like to go so far as to 
hold that our inherent powers are 
altogether ousted and, if authority 
were necessary, a reference can be 
made to the decision in parte 
Gilchrif^l: Jn re Arinslrong. (1) That 

was a case under the English 
Bankruptcy Act of 1882. An order 
had been made by the County Court 
JuJge. It was reversed by the order 
of tne Divisional Court. Under S. 104 
of the Act of 1882 leave would have 
to be granted by the Divisional Court 
before an appeal could be filed to the 
Court of Appeal. Leave was refused 
and special leave was granted bv the 
Court of Appeal. Lord Lsher said at 


527.— 

‘ The Divisional Court refused an 
^plication for leave to appeal from 
leir decision, but leave to appeal 
as given by this Court. The 
risdiction which the Judges of the 
Lvi-;ional C( urt have to give or to 
fuse leave to appeal from their own 
icisions is a very delicate one. Merely 
say, that t'ley are satisfied that 
eir decision is right, is not, I venture 
su^’srest, a sufficient reason for refu- 
ng leave to appeal, when the ques- 
on involved is one of principle and 
ley l*avc decided it for the fir^t 
tne. It t!iat was carried to its legiti' 
ate conclusion, they ought to refuse 
ave to appeal in every case. 

In most cases where an order has 
mn made that the estate should e 
hninistered in a summary manner i 
ould be unlikely that any important; 

lestion of principle would arise m 
le course of the administration. Bu 
such a question did arise the Juug 
L all probability would not refuse 

ave to appeal. 

However- in this case the only , 
on was whether the petitioner eJm 
ork personally and did it for 


(^) 17 Q, Tt ) 
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within the limits of the Ordinary 
Original Civil Jurisdiction of the 
Court and that was a question which 
was to be decided on fie evidence 
before the Court. Though it might be 
a mixed question of law and fact, it 
was mainly a question of fact. There¬ 
fore, we see no reason why wo should 
hold in this case that the Judge was 
wrong in refusing leave to appeal. 
The appeal is, therefore, dismissed 
with coots. 

Appeal disrnismJ. 


BaLAOAVRI V. Motilal. 
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Ma(’leoi) C. J., AND Crump, j. 

[Bai) Applicant. 

V. 

MotiUil Oppuumt. 

Civil Kxlraordinary Application jN'o. 
of i'.iii, 1). 7th Nr>vember U)liy 
against the order passed by Sub. 

J., at Surat, in Pauper Application 
No. ill of 1921. 

Civil f . C. 0 ‘IJ R. 1 —Piirf of clnim 
into Court c-i-inot he C(»n!sileriil~’-R\) tec 
enbed. 

Ill a suit whopp nn foe is prescribed by the 
law tor tile plaiir, iiy adaiiasioe or eveli pay- 
nieiit into court by the deieedant can he taken 
into corisi.ieratio.i. ildSi) IJ Uom. i)l Dis 
(IDUJ) :u iiom. li Horn. L. H. M>. 

Whetbop a lee is prescribed or not tbe subject 
mutter of the suit cannot be taken into consider¬ 
ation in caiculatiiiK tbe plaiiitilt’s tneaus. Hut 

that protection continues durint^ tiie whole 
course of prococdiiiKs, so that au app.ication to 
tluo as u pauper in (dtuer case cannot be rejected 
mppfly because the opponent piys in or 
dopants in Court part ot tae claim. The 
Bubjfcl matter of the suit is in no case at the 
disposal of the applicant for payment offers 
If, h'),vev**r. at a..y po nt of time afterwards it 
IB a! o;ed that tae applica^a has become 
possessed of su.ficient iiiediis to pay tue fees. 

thou no doubt, w iien the fact is brou^iil to t!ie 
notice of the Coiiit, t ie question of pauper.sm 
would be reconsidered, and the party once lield 
JO bo a pauper might be directed to pay the 

Court fees. IP. ^ 

O. *i. Al. l<jao>,kur-ior the Applicant, 
rt. K. Divatm—for the Opponent. 

‘ applicant pre.sented 
a petition to the Court to be allowed 
o Ule her suit in forma pauu ris^ 

respond- 

nt Hat the applicant was a minor. If 
make any application, and the ques- 

couVnft^"' ^ «>• not 

^ Unfortunately the 

Judge having come to the conclusion 


that the applicant was a minor also 
went on to deal with the question 
whether she was a pauper. Although 
we toink taat part of the order which 
directs tiat tae applicant might bring 
a suit by her next friend was perfectly 
correct, we think that the Judge 
oug^it not to have directed that pro¬ 
per court-fees must be paid on such 
suit and thereby determine the 
question of pauperism. It i^, tliere- 
fore, necessary fur us to express an 
opinion on the question whether in 
that decision the Judge was wrong. 
Under the Explanation to Order 33^ 
rule L, a person is a “ pauper” when 
he is not possessed of sufficient means 
to enable him to pay the fee prescrib¬ 
ed by law for the plaint, or, where no 
such fee is prescribed, when he is not 
entitled to property worth Rs. lOO 
other than liis necessary wearing ap¬ 
parel and the subject matter of the 
Suit. In this ca.so a fee was prescribed 
for t le plaint. The defendant in order 
to get rid of the contention of the ap¬ 
plicant fiat she was a pauper, produc¬ 
ed CiTtain ornaments and cash which 
he admitted belonged to the applicant 
wort iab-mi Rs. 600, and said that he 

wis willing to giro them to the appli¬ 
cant, and therefore, she was possessed 
of sufficient means to pay the fees. 

I he applicant int nded to claim in her 
sun a iniicli larger amount tiian what 
was admitted to be due by the defend¬ 
ant. I do not think it can be said that 
owing t ) the defend int’s offer the 
plaintitt was possessed of sufficient 
means i ) pay the prescribed fee. In a, 
sun w.iere no tec is itrescrided by law 
loi tie pliint, no adtnis'^ion or even 

payment int'i Ciiurt by the defendant 
can be taken into consideration. 

In 0:i:arl:an<ilh v. Mailhuvrao ( 1 ), flift 
defendant produced in Court on an 
application by the plaintiff to sue as 
a pauper certain of the articles which 
were claimed, and the learned Judge 

opinion that it made 
no difference whether a fee was pres¬ 
cribed for the plaint or not. If any 
part of the subject-matter of the suit 
was paid into or deposited in Court it 
ceased to belong to the subject-matter 

ot toe suit and became the property of 
the plaintiff. 


U) (1886) 10 Bom. 20 
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In Fatmabai v. Dombhoy (2) while 
sitting on the Original Side, I declined 
with all due respect to follow t^-'at 
decision. To this extent I can agree 
with the learned Judge that whether a. 
fee is pres'.-ribed or not the siibject- 
Imatter of the suit cannot be taken 
into consideration in calculating the 
plaintiff's means. But in my opir>ion 
that protection continues during the 
whole course of the proceedings, so 
that an application to sue as a pauper 
in either case cannot be rejected mere¬ 
ly because the opponent pays in or 
deposits in Court part of the claim. 
The applicant is not obliged to take 
out of Court what is deposited or paid 
in, and cannot, therefore, if he clu^oses 
to allow the deposit or payment made 
n Court to remain there, be said to be 
possessed of means to pay the Court 
foes as if the deposit or payment were 
actually in his poseession. The time 
when the application is made in^ 
ititute a suit as a pauper, is the point 
of time which the Court has to con- 
uder when the application comes to 
be dealt with, and the subject-matter 
of the suit is in no case at the disposal 
i{ the applicant for payment of feos. 
:f, however, at any point of time 
•iterwards it is alleged that the appli¬ 
cant has become possessed of sufficient 
neans to pay the fees, then no doubt 
when that fact is brought to the notice 
of the Court, the question of pauper¬ 
ism would be re considered, and the 
party once held to be a pauper mig!it 
bo directed to pay the Cou-t fee. Tn 
this case, therefore, wo dire t that it 
is open now to the applicant, throuc^h 
her next frie: d. to make an applica¬ 
tion to file a suit as a pauper, and t’ at 
application mii-t be dealt with on the 
lines we have now laid down. If no 
further application is made, the appli¬ 
cant must pay the costs of this appli¬ 
cation. If the application is filed 
through her next friend, and if the 
application is admitted, then the costs 
will be costs in the suit. 

Crump, J.—I concur 

'2) ( 1910 ) 34 Bom. 638-11 Bom. L. 

' R. 102-. I. C. 688. 
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Macleol) C. h aNd Chump, J. 

Entpf rtir y Bomaoji 

CrT'Ref’ No. To’ of 28th 

November 1922, made by Sess; J.. 

nf I'uona, to reverse the conviction 
and sentence passed by Mag. of 
Boon a. 

P iblif Cdfivrya'icea Act S, 2—Playing for 
hire imeani. g of — 

There seen s to bo a differeuce between 
' h'ttijig for tiir“ ’ and "plyiiiK for hire”. If A 
s motors at Poona in order to ]et them 
outto clients who wish to go to Mahabaleshwar 
tiie motors would not become on that account 
public <’onvoyances. it would be otiierwise if 
A kept a motor bus whici\ pbed regularly 
between Poona and Mahabaleshwar, 

iS', S. P<ttk<tr^ (GovirnmeTii pleader )— 
for the Crown, 

MaclEO ) C, j —Tliis is a reference 
under S. 438 of the Code of Criminil 
Procedure by ihe Sessions Judge of 
Poona in the matter of the conviction 
of one Naservi^.u Bomanji by the 
Contoninent Magi trate of Poora 
under S. 23 of Bombay Act VII of 
1920. 

The offence charged was tliat the 
accused had let his tonga for biro 
without a license. It would appear 
from the judgment that tlie only 
evidence against the accu'^ed was 
that Lieut. Fl'toroft was found dri¬ 
ving in a tonga belonging to tlie 
accused and that he stated that he 
had hired it several times before- 
The accused said that he liad three 
conveyances which he hired out to 
siK’h as ho wislied, but con¬ 

tended tliafi they did net become by 
reason of piudi us(?r public conveyan¬ 
ces. d'he beamed Magistrate had 
no doubt that the tonga was a public 
conveyance and required a license, 
but lie ignored entirely the definition 
of a public conveyance in 2 or 
the Act and based his opinion on 
ground.s which can only be consider¬ 
ed irrelevant. 

Under the Act a public conveyance 
is a vehicle whi 'h is used for the 
puppo<ap of plying for hire for t e 
conveyance of pnssenge'*s and goo Is. 

The word ‘ply’ ha= msny meanings 
From the Oxford Dictionary I nod 
that the word can be used of a vessel 
or its master as meaning to go more 
or less regularly to and fro between 
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certain places, and in the same sense 
it is used of a laud-carriage. It is also 
used of a boatman, port;.r iiackmaji t-o 
mean to wait or aiieneU regularly, to 
have one’s ^land at a certain pjace for 
hire or custom. Although it may be 
said that a atiip, a boat or coiive>- 
ance plies between two named puns 
or places, It seeajs teat the expres¬ 
sion ply for hire ’ is more correctly 
used only with reference to tue act 
of the individual who controls 
the ship, boat or (tonveyance. 
However that may he the essential 
idea of a conveyance being used for 
the purpose of plying for hire is that 
it should be available ai some public- 
place or on some regular rout? for any 
one who wishes 10 hire it or travel 
by it. This is made clear by rS. 

(ti) which says that the drivt^r of a 

public conveyance cannot refuse 
without reasonable cause to carry 
any person desiring to hire the con¬ 
veyance. There seems to be a very 
distinct difference between Getting 
for hire'-’ and plying for hire.” If A 
keeps motors at Poona in order to 
let them out to clients who wish to 

te Mahabalcshv/ar, the motors 
would not hecomo on (hat account 
public conveyances, ii would lie 
otherwise if A kept a motor hii. 

whicli phed regularly hiMween Poona 
and Mahablaeshwar. Ifii it consi¬ 
dered do.sirable that conveyances 
which are kept for letting mu on hire 
should bo licensed, t len tne Act must 
e aiiiended. In my o(Jinion, the 
Sessions Judge was right, t lo convic- 
tion must Do qua-siiod and the fine if 

paid, refunded. 

t’KUMP J I agree. 

C't'nViCtion set aside 


Lm BOMBAY. 249 

Maclkod C. j., and Chump. J. 

“ “ ^""‘?'“«^-Appellant. 

^^nona^/l & Respondent. 

thn 'uli 1922 dated 

^'-'^euMer 1)221 S. N. lij.) of 

'^ouMrucUou - Fin- InHura^ce 
riif* piaintifM 

conditions of whicli m r P^hey, tho 

(1) that if the 
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claim was made ami od'-cted and an actiui. 
or suit was not couiii.eiicoi witliin three 
inotHhs allCi such i‘e.i*cMo,i ull iji'.ifiit Uiiof'r 
the po.ity wou.a la* lorouitoa, a.ia that 
tl a .5 auU're.KO aro.'e as tu tav am u.it of 
any Joss 01- uaniaot‘ smjii amt'imKC Miould, 
ii!ae,.'o luPat y oi .» i oti oi'iiUu'tio,.s. 1-e i t itri fd 
to ai-0,tial;o,i aiiu tual Us..oiii l bt u cOiiujt.uJi 
p.i'vCatiii lo any ritCat oj auiion ui su,i u^jon 
tue policy t.iat li.e award oj t^e aiu.traLiou 
or uinpij n oi me amount of tur lots if uisputed 
sho.iju be iir.st obtained.. iJUd tnat utenlne 
deUMdants rejouU-d tuo claim, tao plauit ns 
baa a ri^iUt of action hi order tiiat it iin[.;ijt be 
decided by tlic I'ou.t whetner such rejection 
was r*^bt or '.vroiif; and it was iinly* m thi¬ 
eve.itoi thiU quest'ori bein;/decided -n f.avoui- 
"1 tije niamtifis riiat it woiilii become m-ressaf. 
Hint mo umomir of toss or <!nmapi- .shomd he 
nsce.-rai tied. I.P. I,’. 2J 

fhj CJrilP. C. O U R. t.////, . 

Wlum if Is nocessnr:.. before an order i(p‘ 
discovery can l-e nid ie, taat certain queatioiji^ 

in t.ie su t suou.d b('lirM tuviucj, 1 he luope^' 
oracr t J lUrtk-c la r.iat taesuit siiouia beset 
dowiiior tjr' se.l.ement ol t..c* is&ues. J Jp 
Jndye lAiil then lie in a pos.t on to decue 
which ot the issues aie necessary to be octci*' 
mined before the question of inspect.on or 

• I 111 x*ii 1^ procfcciu re 

should be tollowed when on^iTaTty si^L^sts 

that the suit an be decided on the iieanni? oj 

a,pn*!imi:iary issue. [P.251 C. 1. 2] * ' 

htnmng loilh Jiaua-ior the Apnel- 
lain. 

1 arapcrevdlla tvilh Kaiuja and Innrari- 
Tv—for iim l^espondent. 

Madtod C. —The 
lliis suit to rocover from 
ani (''ompany 

"t loss or flamagc*. wliicli 

i*(i in consoqiKmco of tiu* _, 

-jid occurred to the godown at Bapti 
KoaJ, in w-hicli there were gond*^ 
belonging to the plaintids, whici had 
li-en insured wuh the defendan: 
cjinpany for Rs. 2 , 60 , 000 . 

The relevant clauses in 
for the purpose of thi.s 
clauses IJ and 18. 

Clause 1;5 say^s:— 

If i,he claim be in any respect 
traudulent or if any false declara¬ 
tion be made or used in support there¬ 
of, If any traudulent means or 
devices are used by the insured or 
one acting on his behalf to obtain 
any beaeht under this policy or if 

the loss or damage be occasioned by 

the wilful act or with the con¬ 
nivance of the insured, or if 

_ *, I i ^ ^ ^ aCiilig 0(1 

his be alt s-all hinder or oh^-.ruec the 
Company in doing any of the aevs 
referred to in condition 12, or if the 
claim be made and rejected and an 




filed 
t:'ie defeud- 
ihe amoiini 

iliey suifer- 
fire, whit'i: 


the policy 
cippeal are 
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at-tion oj’ suit bt; jioi coinnieucc^d 
vjithin three months after such rejec¬ 
tion, or (in case of an arbitration 
taking place in pursuance of the J8th 
condition of this Policy) within three 
months after the Arbitrator or 
Arbitrators or Umpire shall have made 
their award all benefit under this 
policy shall be forfeited.” 

Clause 18 is set out as follows.— 

“If any difference arises as to the 
amount of any loss or damage such 
difference shall independently of all 
other questions be referred to the 
decision of an arbitrator, to be ap- 
pointed in writing by the parties in 
difference or if they cannot agree 
upon a single arbitrator, to the deci¬ 
sion of two disinterested persons as 
arbitrators, of whom one shall be 
appointed in writing by each of the 
parties within two calendar months 
after having been required so to do 
in writing-^ the other party. In case 
either party shall refuse or fail to 
appoint an arbitrator within two 
calendar months after receipt of 
notice in writing requiring an ap¬ 
pointment, the other party shall be 
at liberty to appoint a sole arbitrator 
and in case of disagreeiuent between 
the arbitrators the difference shall he 
referred to the decision of an umpire 
who shall have been appointed by 
them in writing before entering on 
the reference and who shall sit with 
the arbitrators and preside at their 
meetings. The death of any party 
shall not revoke or affect the autho¬ 
rity or powers of the arbitrator, 
arbitrators or umpire respectively, 
and in the event of the death of an 
arbitrator or umpire, another shall 
in each case be appointed in his stead 
by the party or arbitrators ( as the 
case may be ) by whom the arbitrator 
or umpire so dying was appointed. 
The costs of the reference and of the 
award shall be in the discretion of the 
arbitrator, arbitrators or umpire 
making the award. And it is hereby 
expressly stipulated and declared that 
it shall be a condition precedent to 
any right of action or suit upt n this 
policy that the award by such arbi¬ 
trator, arbitrators or umpire of the 
amount of the loss or damage if dis¬ 
puted shall he first obtained.” 

The fire occurred on March 21, 1921 
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and notice was given by the plaintiffs 

on the 22nd. Correspondence ensued, 
but 1 need not refer to it beyond 
poititing out that it conlinued from 
March 1921 until January 1922. 
Clearly it was the defendants’ case 
that there were disputes between the 
parties other than disputes with 
regard to the amount of loss or 
damage which the plaintiffs had 
suffered owing to the fire. On Janu¬ 
ary fi, the plaintiffs wrote as follows.- 

‘'We beg to draw your attention to 
condition 18 of the i/olicy which pro¬ 
vides that in case of difference as to 
the xmouni of loss or damage sufler- 
cd by our clients, such difference 
should he referred to arbitration. Our 
clients are prepared to go to arbritra- 
tion if ycu intimate to our clients 
that the difference has arisen between 
our respective clients as to the amount 
of loss or damage suffered by our 
clients. If we do not receive any 
intimation from yon within three days 
from the receipt hereof by you that 
tlie diff(;rence is as to tiie amount of 
loss or damage our clients will have 
no alternative bin to file a suit 
against your clients at tlieir risk as 

to C(iStS.” 

In reply in tfiat the defendants 
wrote on .January 7, 1922, as follows.- 

“If yon will again refer to the condi¬ 
tion you will set- that each party 
mu>t appoint an arhritrator within 
two calendar numtlis having been 
required to do so in writing by the 
other party and in case either party 
shall refuse or fail to appoint an 
arl)ilrator within two calendar months 
after Ifie r(;ceipt of the notice in 
writing requiring an appointment the 
otlier party shall lie at liberty to 
appoint a sole arbitrator, h appears 
that under the above condition our 
clients are entitled to a period of two 
calendar months from the time when 
they are called upon to appoint an 
arbitrator within which to consider 
such appointment. We agree that 
there is a difference as to the amount 
of any loss or damage but we think 
there may^ also be other cpiestions 
involved. 

On January lO, 1922, the plaintiffs 
wrote.— 

“We shall thank you to let us know 
what other questions your clients say 
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»fe involved in the matter in addition 
to the dispute as to the amount of loss 
or damage.” 

The defendants replied on Junuary 

•‘We are in receipt of your letter of 
the lOth instant and in reply we have 
to say that our clients do not agree 
upon the amount claimed andjfurther 
that it is their carefully considered 
opinion that under the conditions of 
the policy they cannot yet admit 
liability on the policy and they also 
point out that under condition 18 of 
the policy the ascertainment of the 
amount of loss by arbitration is pre¬ 
cedent to any suit being filed against 
thenn” 

Ihe defendants hied a very contei^ 
tious written statement. Their main 
defence was that under the terms of 
the policy it was a condition prece¬ 
dent to suit that there should be 
an award. Then the plaintiffs took 
out a summons on July 17, 1922, 
askitig for reliefs of so varied a nature 
that the greatest care was necessary 

in passing orders upon it. The plain¬ 
tiffs asked (1) that the defendant 
company should disclose and produce 
for inspection of the plaintiffs the 
report made by the surveyors appoint¬ 
ed by the defendant company, (2) that 
the suit might be set down on board 
tor tribal of preliminary issues whether 
the defendant company by their 
solicitors’ letter of January 12, 1922 
did not reject the plaintiffs’’claim! 
and whether in the events that had 
happened the plaintiffs were not 
entitled to file the suit without obtain¬ 
ing the award as to the amount of 
loss or damage sustained by them, 
and (d) that the defendant company 

Should give particulars for the other 
questions which they alleged were 
involved in addition to the dispute as 
to the amount of loss or damage. As 
1 nave so often pointed out, when it 
IS necessary, before an order for disco- 

certain ques- 
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can be decided. The same procedure 
should be followed wTien one par^ 
suggest^hat the suit can be decided 
on th e hearing of a preliminary issue. 
C5Fthe summons an order was made 
that the suit should be set down for 
trial of the preliminary issues (1) 
whether the defendant company by 
their solicitors’ letter of January 12, 
19-.i2, rejected the plaintiffs’ claim’ 
under the policy, and (21 whether in 
the events that had happened the 
plaintiffs were entitled to file 
the suit without obtaining an award 
as to the amount of loss or damage 
sustained by them, and, on the defend¬ 
ants stating through their counsel 
that there were no other questions 
involved except as to the amount of 
loss or damage sustained by the plain¬ 
tiff's, no directions were considered 
necessary as to the particulars asked 
for with reference to the allegation 
in paragraph 8 of the written state¬ 
ment. On the trial of these issues the 
Judge came to the conclusion (1) that 
the defendant company did reject the 
claim of the plaintiffs by their letter 

of January 12, f922, and ( 2 ) that the 

suit was maintainable. 

On reading the correspondence 

winch lasted from March 21, 1921 to 
January 12, 1922, it is obvious that 
the defendants were extremely un¬ 
willing to go to arbitration so that 
tha amount of loss or damage which 
had been suffered by the plaintiffs 
might be ascertained, and had been all 
along endayouring to find out some 

their liability on the policy. Even 
when they were asked to go to arbi¬ 
tration on the question of loss, they 
pomted out that they had two months 

an arbitra¬ 
tor. Then they said that besides the 
question as to the amount of loss or 
oamage other questions were involved 

tion. Then, finally, when they were 
asked what those questions were, they 
could only say that it was their cere- 

tully considered opinion that under 

the conditions of the policy they 
could not admit liability on the 

W defendants then clear- 

ly stated that there were ques¬ 
tions involved in the case which 
ha,d to he decided before they 




Eagle S iak Tjnjsijkamce Co. v. Dinanath. 


BOMBAY 


would aduut that they were lia¬ 
ble to pay tlie amoiin I of loss which 
.weulcl be ascertuiiKd by arbitration. 

111 my opiiiioiij the defeiulai ts by 
t.iat ktier of January 12, rji'2, reject¬ 
ed^ the plain till s’ claim. 

Ihenext question is whether such 
rejjctijii gave to t’ae plaintiils a right 
ot action, or whether as now claimed 
by the defendants no right of action 
could accrue to the plaintiff’s until 
Mie amount of losa had been ascer¬ 
tained by arbitration. The appellants 

relied on Ho oaii wPeail (Jo. 

(i)- Jn that ca«e condition 11 was ; 

If any queslion sJmll arise touch¬ 
ing this policy or the liability of the 

company tbercui d.-r or the extent or 
nature Oi such liibility or <)! .it’r^vi>(' 
iiowsc ever in connection hercwitli 
then the assured...may refer and sliall 
be bound to refer tliesaimMo arbi¬ 
tration...and no person shall be enli- 
rledtobrmgor to maintain any action 
or proceeding on this p.>licy except 
for t:ie sum awarded under .^uch arbi 
Iration/’ 

It. was there held iliat ilfc makiiig 
of an award was a condition ijrecc- 
dent to'a right of action. But tlie 
terms of the policy in this case are 
entire ly did erent and are alniost 
identical WMth tlie terms of tje policy 
in V Unii.s< ono Jn>h 

fnsnmrhce Company^ h^mtud i2) 

in which it was held that the repudia¬ 
tion of the claim on a ground going 
to the root of tlie contract preculudod 
the company from pleading llte arbi¬ 
tration clause as a Itar to an action to 
enforce the claim. The words in clause 
12 of the policy in that case were, 
as far as I can see, the same as the 
words in clause Id in the buit policy. 
It is true that tht? detendants t’^erc' 
resisted ta*^ claim nn the groui d of 
iraud. But in clause Id there are va¬ 
rious contingencies set out which if 
established (Mititlc the insured to bring 
an action wit!i.iut an award hd\ing 
been made by arbitral )r-. One of 
tiieso contif genci js is ’‘if the claim 
he made and rOett^d ’ wh ich i ' estx 
hlishcd gives a right of action, the 

j)eriod of limitation hr r.-id .d f l .o 

suit being fixed at three moiit':s from 


( 1 ) [19191 1 K. B, 59 d. 

W U9ioj A. (J. 499. 


the date of the rejection. While it is 
also provided that wliere arbitration 
takes place in pursuance of condition 
18 of t e policy, three months’ time 
should be allowed for a suit to be 
brought aficr the award has been 
made Therefore it is quite obvious 
t'.at a rignt ot action accrued after 
the company rejected the claim ^^a- 
turally th^it question would have first 
to be dee ded by suit as under cUuse 
18 that question could never have 
been referred to arbitration. 'Jliere- 
lore wnen the defendants had reject¬ 
ed the claim, the plainti.ls had a right 
of action in order that it might be 
deciJed by the C)urt whether such 
rejection was right or wrong, and it 
was only in ihe event of t. at. ques¬ 
tion being decided in favour of tlie 
plaintiffs that it would become neces¬ 
sary that the amount of loss or da-i 
mage should he ascertained. The only 
quest ion that, might then arise would 
bo, whether, after the Court had deci 
ded that the rejection of the plaintiffs’, 
claim the d.-fendaut company wasj 
wrong, tlie amount ( f loss or dumagef 
would jhdve to be ascertained by the 
Court or by means of arbitration or 
whether tlie arbitration clause had 
gone with the repudiation as Lord 
irlal.iaiie thoug t it would ; [see Jftrei- 
rtiiii V. J^utto7iaL Uutisfi and /»t.sA 

[•i-mranct Coinp tny^ Litnii(d That 

is not a qU(;st,ion before us now. 
The suit w*as only set down for hear¬ 
ing for trial of the two issues which 
w('re contained in the summons, and 
as a result of the findings on those 
issu<‘.’' Ilie luiaring <4* Ji* suit w'ould 
continue in the orvlinary course. We 
do ViOl quite underst ind how the 
learned Judge came t o make an order 
tliat the suit should be stayed, the 
parties being referred to arbitration 
as provided in clause 18 of the policy, 
because it was not compel nt for the 
Judge t > deal wit i the questi )n of ar¬ 
bitration on the v-uiiiiiKUts. .No doubt, 
wJien the ordt-r was made on the 
summons, tli-- defendants stated 
t trough their counsel that there were 
no ot -x-r (pK;'^tions iiivolsv-d except 
a.s to the aiU'Uu.t of lo.-s or damage.^ 
su-tained by r'lo plaii.ta'is, but mat 
was VI. the oil-5-lioii Vv 0 .v;lhor au order 


(d) ! 19i5j A. C. 499 u06. 
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should be made for particulars. Whe¬ 
ther the defeudants could raise any 
other queoiions now in the face of that 
statement need not be considered The 
appeal with regard to the decision on 
the issues set down for trial must be 
dismissed, but we set aside the order 

of tUe Court below tliat the suit should 
be stayed. 

Appellants to pay the cost of the 

appkjdi, 

roceedii.gs niuat continue in the 
ordinary couibe. 


MARUTI V. DATTLh 
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Macleud C. j., and Chump. J. 

Ganisfi Alcihadev Suhasr jbvdhe —Ap" 

plicant. 

V. 

yeshwant Mahadtv 

Application No 104 o! 
1^2., .D-19ih Cecuniber 1922 against 
the order passed by the J., of the 
Court of 8ni. Causes at Poona, in 
Civil Suit No. 34»5 of 1920. 

ildilTJ lies if 

*j-ouble pftyuient la recoiertd. 

If the credUor by taking out a Darkhast 
recovered tbe decittal anioiint over again that 
wcu d not bar the judgment debtor Irom seek¬ 
ing to recover tbe amount vbicb he bad paid 

V. ' ^^-for tlie Applicant. 

. i . Kane—ioT the opponent 

Macltod a ./. -TJie Rule must he 
made absolute and the case sent back 

of ll d i payment 

1 ns. dUO to his pleader who had nai i 

AMtr"“ ‘r'" |“■>ll■—c?eS: 

If-lfl, ra“ •. “i “■■niica under Order 
decree could executing the 

taking Ct creditor by 

amount over -i.?recovered the 

the judgment bar 

recover ti.e ium n?'' u-^'“ to 

to his creditor w?th 

I*-. ourd‘:.',Trd“‘;:%Ltf 

■fttt/e 7nade absolute. 
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Macleod C. J- AND Crump j 

Mu,ail iialaji Appellant. ' 

jR ukunda -b'a^awf-Kespondent. 

. 1^-tst Decem¬ 

ber ld2-^ from the decision of Asst. J. 

f 1 w'^*' ’'^‘toiapur, in Appeal No, hi 

0J i •i ^ X ♦ 

^■'^O-^^Oi^tration endorse- 

filtul’^Jb VldButlQry VulilCt 

Ibe cei tifiLate of the registering oflicer is 
aom.ssibie for tne purpose ol j roving p,. y tjiat 
th. nocumeut had bee., on,y leg.str reu i„ thp 

manner Piov.ded by this Act,but not that 

reh r ad to iTb^S^a''endorsements 
rti» ntu to in b. 5 y have occurred as 

Ti^eICi'oticaie miglu goTo'fahst show^b^’u' 

befo're^t^^et.TaTwri'tlf 

give titie to tireliulntifl K"rbe'2" 

who Signed the de-ed. IP I54 c i, * '“’"''e 

not called u,.n„ ‘ ‘‘“I’“”‘lon‘ was 

1 nas not been examined nnr h 
the signature alleged to 

'r‘‘“ 

Er r 

1^. »id tda. .t%r,E'rE,.- 

the purpose Of nrn for 

the document had 

in the mLnner nl: registered 

butalso that th^e 

the endorsements mentioned in 

uuursenients referred to in S. 59 


f 


254 


DIGAMBAK V* Lahyadeo. 


IdU BOMBAY 


liave occurred as therein mentioned. 
Reference was made to T^ama v. 
Oovirid (1). In that case the learned 
Judges said (p. 404): 

‘‘On the document here are endorse¬ 
ments made in accordance with the 
provisions of section 5!^ and in those 
endorsements it is stated that the ex¬ 
ecutants admit execution of the docu¬ 
ment and receipt of money. We are 
unable sitting here in second appeal to 
say that these endorsements prove the 
execution and the receipt of considera¬ 
tion money, but we are able to say 
that the endorsements may be admis¬ 
sible for that purpose. We must there¬ 
fore reverse the decree of tlie lower 
appellate Court and send back the 
case for re-determination in the light 
of these remarks. At tlie same time 
we desire to make it clear that though 
the certificate is admissible for the 
purpose of proving that the facts 
mentioned in the endorsement occur¬ 
red as therein mcmtioned, we do not 
wish to fetter the discretion of the 
Court, or to suggest that by reason of 
those endorsements the .ludge is bound 
to hold that there has been such execu¬ 
tion and payment as the endorsements 
suggest.” 

The only effect of that decision is 
that the certificate can be considered 
as proving certain facts within the 
meaning of S. 60 of the Indian Regis¬ 
tration Act. These facts might go so 
far in this case as to show tliat the 
person purporting to sign Ex. 20 A 
admitted his signature before tlie 
Registrar. In the absence of any 
further evidence and no evidence 
was led in the Courts below, that 
would not be evidence, of the neces¬ 
sary link in the chain that 
the person who admitted execution 
before the Registrar was the person 
;who could give title to the plaintiff. 
The only facts which are mentioned 
in the endorsement are that a certain 
person admitted execution, and one is 
entitled to presume tha' tlic' person 
who admitted execution was the person 
|who signed the deed. But that, as I 
have tried tc point out, does not of 
itself prove who signed the deed. It 
is useless, therefore, in my opinion to 
send down the case for further exami¬ 


nation by the Court below. It is un¬ 
fortunate for the plaintiff that he was 
unable to prove his document, but as 
the evidence stands he was bound to 
fail. The appeal, therefore, will be 
dismissed with costs. 

Appeal dismissed. 
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MACLEOD C J., AWD CRUMP J. 
Digambat Govind i.eslipande —Appel 

lant. 


(1) (1907) 10 Bone T,. R. 401. 


Lahyadeo Bhau Deshpande —Res¬ 

pondent. 

S. A. No. 170 of 1922 D. I9th Decem¬ 
ber 1922, from the decision of Asst. 
J., Satara, in appeal No. 284 of 1920. 

Civil P. 0. S- iOO New Plea. 

Altiiough questions of limitation 'being 
questions of law are not excluded from being 
heard in second appeal when tliey have not been 
raised in the Lower Courts still where a ques 
tion of law depends upon a finding of fact on 
evidence and that evidence has not been led 
in the trial court. High Court in second 
appeal will not deal with the question of Jaw. 

R. Ba/<hale—for the Appellant 

P, B, Skingnp ^—for the Respondent. 

Macleod C. J.—Tlie plaintitf sued to 
obtain a declaration that he was the 
owner of the plaini lands, and that 
the tenants in actual cultivatiou of 
the lands were Jiis own tenants, and 
for an injunction restraining the 
defendants from recovering rent of 
the lands from the tenants or other¬ 
wise interfering with thetn in any 
way. The suit was brought in the 
Court of the Second Class Subordinate 
Judg^ at Wai, although the lands 
wore situate within the jurisdiction 
of the Court at Rahimatpur. No 
objection, however, was taken to the 
jurisdiction cf the Wai Court, pre¬ 
sumably because the suit asked for 

personal relief respecting 
veable property held by or on behal 

of the defendant within the proviso 

to S. 16 of the Civil Procedure Code, 
and it rriay be admitted that 
is not one for possession of and, in 
which case the Wai Court could have 

had no jurisdiction. So 'y® 
consider the question whether tn 
point of jurisdiction had b^n 
too late under S. 21 of the , 

cedure Code. But although it is 

a suit for possession, 

ere raised in the trial Court wer 


/ 


w 
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the same issues as would be raised in 
a suit for possession, and it was 
found by the Court that the plaintiff 
was in possession of the suit, lands 
within twelve years of the suit. In 
the first appeal Court the decree in 
favour of the plaintiff was confirmed. 

For the first time in second appeal 
it- is suggested that the period of 
limitation for such a suit is six years, 
not twelve. It may very well be that 
the period of limitation for the plain¬ 
tiff’s suit was six years. But it would 
be aquestion of fact when time be^ran 
to run against the plaintiff for "the 
isuit which he broucrht; and although 
^estions of limitation beirig quest ions 
iot law are not excluded from being 
heard in second appeal, when they 
have not been raised in the lowei 
Courts we have always maintained 
that where a question of law depends 
^pon a finding of fact on evidence 
and that evidence has not been led in 
the trial Court, then this Court in 
pecond appeal will not deal with the 
'question of law. The defendants 
have not proved that the plaintiff was 
not in possession within six years of 

the suit and tlmy have no,'pu, Cm 

^aintift to the proof Uiat he was. 

case to the trial Court for” findhm 
on an issue of fact which was neve^ 
raised ,n the trial Court, and as we 

tn' a 1 *hndtng, we mny decline 

‘lecreed. The 
appeal rnusl he dismissed with costs.' 

Appeal diMn/iShfd, 


Emperor v. Pitre. 
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(fj) 1 rcHA a,1(1 Itv.ijiMrnlioa Ant, A ?V-/ 
resumption. ' * 

Per Shah A, C, There is no presumption 
as regards a book that the llson 
%^hose name appears as the author is the 
author thereof. The statement from the Ma^ 
nager of the Press cannot be treated as evi¬ 
dence of the facts stated therein The 

decJaration under S. J of the Act is not eV^! 

deuce ot his know'edge of the mufnnf 
though it is a fact which aL^tirn ‘if®’ 
evidonce in the case must he considered hi 
deciding the (juestion of fact. The fact of 
person's l.oing the keeper of th^P ess hri 
the printer of the pnniphlet bv iUoTf n ^ 

not unply any hnowlodge' of \,),e‘ffnten°tf 

home evidence ivhich would' oidicftf 
knowledge ol rhe contents on his p,rt it 

ration made undei f f 

knowledge of the contents so t tP 
'"'VrcValanT'A otl.er laT' 

proves nothing relevant'"m‘^the°°*^ 

aniry. There is no f L .. ® Present en- 

written hy ilie man 

author, unless it is on-'Vl 

class oj hooks covered by S 8' 

diaii Kvideme Art i’h^‘ bi- 

sl'"!,”"'O'. ;k 


n(>ithir 
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Act as those no; stand 

ohiigatio/i. A keeper of i cf 

nniy not know the coirf,ont ^ f 

Pvery hook printed it l.if d 

details as to tl t conn„ ® Without 

winch the actual liusi'lfss °‘it 
possible to make n,,,, f "n- 

The declaration unde/ S n ';![®®’'n’ld'on. 
information supplied by fhe'^ \u ‘'''■ittPi, 

a man canuo. be gu Py knowledge 

(J 0 ij or ar)etment 

tlie Appellants. ' 

Kirrujcr aulh S A’ in 

PU„A„-tcr tho Crol ■ 


nom, 1 a"T'm °f ^ 

N k' D * v-v 1 . n. Jiithar a?id (S) 
ed wBh fh were initial 

-ndff -0-edings w^"^ Sta^eiff"" 

caacH exceot i ^ proscribed for stated to be the . 

framed. The need „nt ‘i.„ publi.«hcr of the 

aue.sUo„ respectivel^^s^rgS f n'o" 

•h tf wa.s further alleged thot u 
was also Ihepublisher of o 

pamphlet in V'' ^ a similar 

*' »i-»iiiCL in Canare«p fkv i T't^ t. 

Was alleged that ^ i i ^ 

^ tnat the pamphlets con- 


n. Wtlfoclobt; 1^1 5° “f 1922. 

prove their case ' ' ^^'^~^rosecHtion to 

I i 1 A w.. _ 4 


except til54f ^ 

trained. Tho t. ' ‘^har^ 

‘ruth of the "ifforf ^1^0^^‘iil^ri.sh tiie 

against whom an o,f er" rf 

kJl ^Phavioup is f-n,, security 

keep <miet and expect T'’'*'*' ""‘“''-d to 

‘heir case Prosecutm,, to prove 
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tained matter, the publication of 
which would be punishable under S. 
124 A or !S. L33 A of the Indian 
Penal Code. The first two opponents 
are not concerned with the Canarese 
pamphlet. The subject-matter of both 
the pamphlets is sub'itantially the 
same: and it is not suggested that 
Ex. i D can be differentiated from 
Ex. 1 C, so far as the nature of the 
contents is concerned. It is, however, 
contended that the Marathi pamph¬ 
let does not contain any matter 
obnoxious to Ss. 124 A and 133 A. 


trict Magistrate did not allow the 
argument as to the burden of proof 
and insufficiency of evidence and 
lield the document in question to 
contain seditious or otherwise ob¬ 
jectionable matter; he accordingly 
dismissed the appeals. In the appli¬ 
cations before uS' among other things, 
it has been argued that the pamphlet 
does not contain any matter refer¬ 
red to in clauses (a) and ib) of S- 108, 
Criminal Procedure Code. But we 
have not considered it necessary to 
hear the learned Advocate Oeiieral 


It was further contended on behalf 
of these persons that the prosecu¬ 
tion should prove that the persons 
alleged to be the author, printer and 
publisher were really the auihur, 
printer and publisher of tlie pam¬ 
phlet Ex- I C. The prosecution relied 
on the printed pampl.lot itself and 
upon the statement of the Manager 
of the Press (Ex- 2 A) submitted to' 
the Collector under s. 18 of the Press 
and Registration of Books Act XX 
of 1867, in proof of the statements as 
to the authorship, printing and pub¬ 
lishing of the pamphlet. The decla¬ 
ration made by Jathar (opponent No. 
2) under s. 4 of the Act of 1867 was 
proved. It was admitted on behalf of 
the opponents by a pursliis tliat the 
statement, Ex. 2 A, was signed hy 
the Manager of tlie press, and tliat 
lie was in fact the Manager. The op 
ponents did not expressly deny the 
allegations as to their being the 
author, pMiiler and publisher of the 
painphb’t, l)U* denied being liable un¬ 
der s. LOi, Criminal Procedure Co le, 
and put the prv>sectUion to the proof 
of the allegations. The learned Ma 
gistrate found on the materials th it 
the pamphlet contained seditious 
matter or matter the publication of 
which would be punishable under S. 
153 A, that the opponents were the 
author, printer and publisher of the 
pamphlet and as such responsible for 
the dissemination of such matter- He 
ordered them to furnish security for 
good behaviour and the oppo' ents 
complied with the order. A further 
order was made against the opponunt 
No. 3 as regards the pamphlet Kx. 1 

D. 

The opponents appealed to the Dis¬ 
trict' Magistrate, but the learned Dis- 


on this point. Making due allowance 
for the avowed object of tlie pam- 
phlet, the occasion for the publica; 
tion and for the style and exaggera¬ 
tion which may be expected in poe¬ 
try and taking the pamphlet as a 
wliole, bearing in mind that each 
song is complete, though undoubtedly 
forming part of the whole series 
composed for the occasion, T do not 
think that there is any reason to 
doubt the correctness of the conclu¬ 
sion of the lower Courts on this 
point. It will serve no useful pur¬ 
pose to discuss the question in detail. 

This brings me to the further points 
raised by Divan Bahadur Rao on be¬ 
half of opponent N. 1 It is urged 
that there is no evidence to show 
that he disseminated, or attempted 
to disseminate or in anvvvise abetted 
the dissemination of tlio objection¬ 
able matter and that he was the 
author of the ])amphlec. In connection 
witli ih se points^ I may- at once 
stat^e tnat the fact of Ois being the 
author of “Swadeslii Baden” Barts I 
and JI. which were proscribed in 1911 
is no evidence of his being the 
author of this particular pam- 
pliiet. I mention thi-; as trie learned 
Advocate General relied upon it in 

the course of his argument- 

There is no direct evidence of dis¬ 
semination in this case: but the 
songs were composed for the Ganpati 
festival and it is a fair inference 
that the agency which arranged tor 
its publication did so with a view to 

disseminate the matter. The pam¬ 
phlet itself contains a preface purpor¬ 
ting to be written by tne Secretary 
or ttie 'Bal Maruci Sanstha ■ Uiiecbe 
this is a real or an imaginary inst- 
t'ltion we do not know- there is n 
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evidence on the point; and lookini^ 
at the partiphlet as well as the stite- 
men tot* the Manager (jux. 2 A* itwoulJ 
appear that that was the agency 
for the dissemination of this matter. 

f 

I shall presently dval with the ques¬ 
tion as to opponent No I’s author¬ 
ship: but assuming him to he the 
author, I think something more than 
nere authorship was necessary to 
establish his connccrion with the 
dissemination, wliich it is the object 
of S 108 to prevent. In fho ab'-fuico 
of any evidence as to any attempt 
on his part to disseminate, we have 
to consider whether he in anywise 
abetted the dissemination of it. i am 
not sure that nn-re writing of iho 
matter is sutticicni. lo bring him un ier 
the section, ('laving regard lo tiieview 
which i take of the point as to his 
bei: g tho-aut'iur of the pamplilet I do 
not record any derinito rinuing on this 
puint At least trie prosejution should 
have given some evidence as lo iihs 
conrieotioii with the acinal publica¬ 
tion or subsequent disseminatitm. 

As regards the question wluHiu'r 
he composed rdieso songs, I tliiuk It 
is a circumstance against him t!iat 
he has ^ not expressly denied the 
authorship, Hut the procedure appli¬ 
cable to these proceedings under S. 
108 is that prescribed for warrant 
cases except that a charge need not 
be framed: this is clear from S. 117 
(2). The prosecution has to establish 
the truth of the information and the 
person against wliom an order re- 
duiring security for good behaviour 
•S sought, IS entitled to take up the 
position which the opponent Wo 1 
has taken up. It may not be frank 
or fair on his part to do so: and it is 
possible that it might liavo been 

avoided in the trial Court if suificient 
attention lia 1 been paid to ttie im¬ 
portance of the point. Hut I am un- 
able to say that tho argument urged 
by Mr. Uao 13 not open to him on 
those proceedings. There is practi- 

No Cbe opponent 

No i IS the author ot this pamphlet, 

the titir fhc author on 

ist son!, ‘ the 

r thro Trivikram 

IS cha ostensible author thereof as 

thit^ ii'iino oCoUrs \ k 7 \ \ 

th if TriviL-t* • (■‘^cre. Wliether 

that Irivikram is an assumed name 
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orrepreseuis the opponent as Trivik- 
rani does not appear. The pamphlet is 
relied upon as evidence of the fact 
that lie is th.e auihor but there is no 
pre.siimplion as regards a book such 
as we have before u-; that the person 
whose name appears as the author is 
the author thereof. Further, the 
statement of the Manager, Ex. 2 A, 
wdiich is relied upon as evidence, is 
no evidence of the fact- It is (ionbt - 
fill whether this statement i.s made 
in pursiianco of any rules under Act 
XXV oi L8()7. In i8()8 a provision 
was made for it under the rules: but 
the rules of 1SG8 and 1871 are now 
superseded by NotiPicalions published 
in 18-1, wiiicli were issued after the 
aiiionding Act X of 1890. (See Local 
Rules and Or.iers under ICnactments 
appRii.g to Rornbay, Vul I, pp. 54 
aitd 55). The practice, however, of 
getting the statement from the 
Managerofthe Pre-s seems to have 
been continue.! thereafter Assum¬ 
ing, without deciding, that the state¬ 
ment was made under the rules 
framed under the Act, it is clear that 
S. 18 only j)rovides for keeping u 
separate catalogue of hooks showing, 
so far as may be practicable, the 
particulars mentioned in tlic section. 
The object is not to get any indepen¬ 
dent proof of tlie facts Init to show in 
a separate register certain informa¬ 
tion which would be and could be 
gathered from the publication itself. 
The use of the expression ‘so far as 
may bo practicable’ shows that it is 
not necessary that in ad cases the 
information as to all the particulars 
sliould be available, 'I he effect of 
getting the statement from the mana¬ 
ger would l)e merely to facilitate the 
keeping of a catalogue of books, 
which the ofticer mentioned 
section is required lo keep 
reduce the ministerial work 
officer concerned. But the 
does not provide for such a statement 
and I do not see how such a state-! 
ment can be treated as evidence o_ 
the facts stated therein. Tiie name 
of thti author would bo published by 
the Press on information furnished 
to the Manager by tho publisher: and 
his statement cannot carry the case 
any turther even taking it as evidence 
in the case. The Manager should 


in the 
and to 
of the 
section 


Empebkoh V. 

have l)een examined (o show whether 
he had any knowledge of the fact 
The statement by itself would be in¬ 
sufficient to indicate such kno\' ledge. 

It seems to me, therefore, that on 
the present record it is not possible to 
hold it proved that the opponent No. 1 
is the author of the pamphlet. There 
is no statutory obligation on the Press 
to publish the name of the author as 
there is to publish the names of the 
printer and the publisher under S 3 
of the Act. The finding of the lower 
Court appears to me to be based upon 
materials which must he held to be 
insutficient for the purpose of estaf)li- 
shing !he fact, ft may be a technical 
point in w sense hut it is c>ne. the 

henelit of which cannot be reasonably 
denied to the opponent. 

As regards opponent No. 2, he is the 
keeper of the Press and his name 
appears as the printer of the pamphlet 
as required, by S. 3 of the Act. In 
view of the statement of the Manager, 
it is clear under the circumstances 
that he is rightly held to he the print¬ 
er of the pamphlet. In the absence 
of any evidence on his part to show 
that the name of the printer has been 
wrongly printed, the statement of the 
Manager would be sudicient. The 
Press has to comply with the statutory 
requirements of 8 3 and tfie Mana ¬ 
ger of the Press would have direcT 
personal knowledge as to whether it 
was printed in his Press or not I 
have no hesitation in rejecting tlie 
argument urged on behalf of op¬ 
ponent No. 2 that he is not shown to 
be the printer, f also reject the argu¬ 
ment urged on his behalf that he is 
not shown to have disseminated thi-^ 
matter. By printing tiu* maUer he 
undoubtedly abetted the dissemination 
of it. The point, which presents 
difficulty in his case, is that he is not 
shown to hare any knowledge of the 
matter published. He has stated as 
follows; "Mine is a big press in the 
Karnatik and it is managed by an in¬ 
dependent staff such as a Manager, 
clerks and others, and it is not possible 
for me to scrutinize personally eror>' 
detail of the concern ” Both sides have 
relied upon the observat'ons in I^yrip^Tor 

▼. Shankar Shrihrii^kna he/ r (1 ) the ‘'P" 

(l) (1^10; 35 Bom. 55;i2Bom. P. R. 

675-11 Cr- L. J, 546-7 I. C. 937. 


Pitre. 


1923 BOMBAY 


poiiem No. 2 contending that some 
proof of his knowledge of the contents 
is necessary, the Crown contending 
that the declaration under S. 4 of the 
Act is pfund facie proof of his know¬ 
ledge, and inat it was for opponent 
No. 2 to prove the contrary. I have 
read the judgment in I'^inpewry. ghfin- 

carefully and I think that the 
j)oint mU't be decided on the facts of 
this case. I do not think that the 
declaration under S. 4 of the Act i 5 
evidence of his knowledge of the ern- 
tcnls, though it is a fact which along 

with other evidence in the case must 
be c(>nsirlertMl in deciding the question 
of lacT Mis name appears as the 
print cr. :l< representing tin- Press 
under S. 3 oI the- Act. I am iitible, 
however lo accept the view that 
the tact of his being the keeper of the 
Press ard the printer of’the pam¬ 
phlet by itself implies any knowledge 
of the contents. In h'r/tpirGr y, 
the printer was ciiarged under 8. 124 
A, Indian Penal Code. Here he is 
proceeded against under s. 108. Crimi¬ 
nal iToceriure Code. Hut that makes 
no diflerencoas lu tl.e necessity of 
()roof of tlie knowledge of the c.ontents. 
Here tlie jjamphlet is small; and any 
one actually seeing it would not find 
it dithculr to know its contents, as 
was the case in Kmptror y. Shankar, 


The Manager, who must have un¬ 
doubtedly known of this having been 
printed in die P^ess, would know its 
contents having regard to iJie nature, 
size ai.d sul\jcct-maiter of the pamph¬ 
let. The keeper of rlio Pre-s and the 
printer, however, may not know the 
contents. J think that some (vidence 
which would indicate a knowledge of 
the contents on his part was necessary. 
The exammation of the Manager 
might have settled this matter one 
way or the other. Ihit as it is I am not 
satisfied that there is any evidence ia 
support a finding as to his knowledge 
of the contents which seems to me to 
be necessary- There is no provismr 
in the Act to the presumption to be 
drawn fr''*ni a declaration ma‘'le under 
8 . 4 and from the names of the printer 
and publisher printed under 8. 3, as 
there is under S. 7 as regards declara- 
ti'^ns made under S. 5 of the Act. The 
knowledge of the contents so far as 
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necessary has to be proved like any 
other fact. 

As regards accused No. 3 it is clear 
that his name appears as the publisher 
this is in accordance with the require¬ 
ments of s. 3. Tlie Manager would 
have to inquire as to who the publisher 
is, in order to comply with the provi¬ 
sions of S. 3: and under the circums¬ 
tances his statement (Ex. 2A) may be 
taken as sufficient proof of the fact 
that he is the publisher. 

If he is the publisher he disseminat¬ 
ed or at least abetted the dissemination 
of the objectionable matter; and in the 
c.ase of publisher, there is no reason to 
think that he would not have the 
necessary knowledge of its contents. 

I would, tlierefoio, make the rule 
absolute and set aside the order so far 
as it relates to original opponents Nos. 

1 and 2. (Pitre and Jathar), and dis¬ 
charge the rule as to opponent No. 3 
(Powar). 

This is not a satisfactory result as 
the persons, who may be far more res¬ 
ponsible than opponent No. 3 are not 
reached, while a young and poor stu¬ 
dent sutlers probably for the act'^ of 
some other persons; hue on the evi¬ 
dence as it stands it seems to me 
to bo unavoidable. It is not unlikely, 
however, that the proceedings may 
have the desired effect on the pen.-ons 
connected with the dissemination of 

the objectionable matter contained in 
this pamp’ilet. 

Crump J. lam constrained to say 

that in this case matters which might 
and ought to have been establislied by 
direct evidence have been allowed to 

rest on dubious presumptions, and to 

this alone is attributable the difficulty 
we have experienced in coming to a 
decision. That the two pamphlets 
oetore us contain matter punishable 
under b 124 A or b. 153 A is to me 
upar and the point is whether each of 
t lese accused is shown to have dis- 
sGininated or attempted to disseminate 
r to have m anywise abetted the 

dissemination of these pamphlets. 

I here IS no evidence of disseminauoiu 

l what was done with 

purchased one or saw one purchased, 

inenZr'T of ^"7 

upunon It IS reasonable to presume 


that they were printed for the pur¬ 
pose of dissemination, and any one 
wlio knowingly assisted in the prin¬ 
ting of these pamphlets, or indeed in 
their publication may well be held to 
be within the words “or in anywise 
abets the dissemination of such 
matter.’* 

The learned Advocate-General 
relies on the following matters*— 

(j) The pamphlets themselves. 

(ii) The declaration under S. 3 of 
Act XXV of 1867. 

(iii) The declarat ion under S, 4 of 
the said Act. 

(iv) The written information furni¬ 
shed by the Manager of the Pres« for 
the purposes cf S. 18' 

It is necessary to consider how far 
these matters establish the connection 
of each of these three persons witli 
the objectionable matter and how far 
such connection goes to show that 
each of them disseminated, or 
attempted to disseminate or abetted 

the dissemination of iJie seditious 
matter. 

A printed book of itself proves 
nothing relevant to the present en¬ 
quiry. There is no presumption that 
It is written by the man who is 
described as the author unless it is 
one of that limited class of books 
covered by S. 87 of the Indian Evi¬ 
dence Act. Were tlie manuscript 

before us, it would require proof (vide 
b. 67 ot tlie Act)- The process of 
printing does not, so lar as 1 can see, 
remove that necessity. The declara¬ 
tions under 8s. 3 and 4 of Act XXV 
of 1^67 may be presumptive proof of 
taese matters which must by the 
statute be set out in those declara¬ 
tions, but the authorship of the book 
IS not one of those matters. Whether 
such declarations are evidence against 
a-oy person other than the person 
making them may be doubted, but 
this point need not be considered, 
ihe written information given by 
the Manager of tlie Press is not given 
in the discharge of any duty, for 
neither the Act nor the Rules under 
the Act. as those Rules now stand, 
impose any such obligation. It is 
lurther open to doubt whether this 
written information contains any¬ 
thing more than what can be gathered 
from the boojj itself- The admission 
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in Ex. 59 that the Manager’s signa¬ 
ture is genuine does not carry the 
matter further. I fail, therefore, to 
find anything in the case toprove that 
accused No. 1 wrote the Marathi 
pamphlet. His connection v.’itli these 
publications or their dissemination is 
not sought to be proved in any other 
manner. Whether authorship alone 
would bring a man within the aiiibit 
of 108 of the Code of Criminal 
Procedure is a matter on which T 
reserve jiiy opinion until it is neces¬ 
sary to decide that point. 

Accused No. 2 is proved to be the 
keeper of the Press.'’ That iiuiy be 
presumed from the declaration under 

4 but from that alone I should 
hesitate to presume that he was aware 
of the nature of these two publica¬ 
tions. In Einpt^rt'T v. Shd.nkar Sh.ri. 

krishna Dev (}) this Court refused to 
make this presumption. The facts 
there were that the accused w as shown 
to be a friend of the writer. On the 
other hand the Court relied on the 
difficulty of detecting the seditious 
matter in the work there in (luostion. 
Here we have the bare declaration. 
No attendant circumstances arc 
proved to assist our decision. 1 am 
not prepered to presume knowledge 
merely fr nii the fact that accused 
No. 2 is the keeper of the Press, bucii 
a presumption docs iiot necessarily 
arise from the ordinary course of 
business. A keeper of a considerable 
Press may not know t!ie contents of 
each and every book printed at his 
Press. Without details as to the con¬ 
nection of the keeper with the 
actual business it is imt)Ossibio to 
make any sucli ]>re:^umptiun. T 
cannot sec that the doelaratiou under 

:3 or the written information sup¬ 
plied by the Manager carries the 
matter any further Without kc.ovv- 
ledge a man cannot he guilly of 
abetment. 

As regards accused No 5 1 am pre¬ 
pared to take the tlechiration under 
S- 3 of Act XXV of 18b? as proof that 
he is the publisher and a man who 
assumes that position witl' reference 
to seditious matter may fairly l)C 
presumed to have abetted the dis¬ 
semination of such matter even though 
there is no independent proof of 

disseminatKiU. 


On these grounds I agree with the 
orders proposed by the learned Chief 
Justice. 

Rule m^de absolute. 


lant. 
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Bbuyubdi Tulcarara Jogdunde —Appel 


V. 


A ppvfjL Pilarara (jharaihe— Respon- 
dent. 

6. A. No. 210 of 1922- D/- 1st Decem¬ 
ber 1922, from the decision of Dt. J., 
of xVhmednagar, in Appeal No. 238 of 
1920. 

{a} WiH—Soldiar's irill—Oral wiil. 

IC.iidrcd l-lolj, whatever other ellect it rnij^ht 
lisve. tcuuiot l)e treated as a will, Even sup¬ 
posing a soldier inioriued the Mdiiary Autao- 
dtios that he considered aLCilai.i person to 
l)e his heir, that sea would jiot ro takeu 

's meaning that the soldier ii.tended to make 
jn oral will disposing of i»ropei-ty wnich would 
lot come into the hands of the Military Autho- 
'it cs after his dtath, [i*. 261 C. Ij 

)'. 1'. {jhantl(nkar^-[Q^ the Appellant. 

J. (J, Hde,—(or the Respondent. 

Madeod C. J. — The plaintiff is the 
Tstor of one Bala Nara; an who died 
.vhile serving with llie regiment of 
L21st i i me-Ts. He left a widow 
•alLd Migaiidha. 1 urporung to excr- 
jisc I'cr widow’s nghti she sold t le 
)laint ])ro[)crty to l‘u: socond doion- 
iant. Tile piiii tdT's suit is to re- 
mver tiiis property. Tne plaintiff 
naiiily relics on th.e ‘‘Kindred Roll 
iml iNanii's of Heirs” appertaining 
. ) t!ic dc( miscd. A true copy has 
H'cn produced signed by t-ie Officer 
Commanding the Depot, and we are 
‘Tiiitlcd to accrpt that as evidence oi 
he Kindred Roll of the deceased. 
:iai. viuj qu'istion really is v/hether 
)y virtue of that document, or any 
evidence in the case, tne suit 
)roperlyhas passed 'O t le plaintili. 
rhe lr:al Court held that the Kindred 
dollwa.-^a will embodying the legal 
leclaration of the intentions of tne 
,e<tator wilii respect to iiis property 
vhich he desired to be earned into 
d'fect after hi< deatii The District 
lodge held that tlio document was 
'lOl proved. 1 think theri* he was 
vron^- But lie was right in retusing 
o accept the view of the bubordi- 
latc Judg^ that Exhibit 23 was a will. 
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He then considered whether there 
was any evidence which proved an 
oral will of the deceased, and con¬ 
sidered that the evidence of Hussein- 
khan, the only witness on behalf of 
the plaintifi, was Tjot suhicient to 
prove an oral will. Accordingly fie 
decree of the trial Court was reversed 
and the -suit was dismissed. It is 
jquite clear that the Kindred Roll, 
jwhatever other effect it might have, 
pnnot be treated as a will. At the 
mo.st it is evidence that Bala made a 
declaration before the Military Autho¬ 
rities that Bnagu was his lieir or 
was the person to whom his estate 

should be made over on behalf of the 

heir. It is not very clear for what 
purpose the- Kindred Roll is prepared 
exeept that the Military Authorities 
wish to know who are the next-of- 
kin in case the scldier dies. They 
want to know to whom the family 

d to wliom 

any of the efteets of the dccased 
which may remain in ihoir hands 
after las death should bo handed 
over. Ihe Military Authorities have 
nothing whaiev'r to do with ine 
anded property wl.icli a soldier may 
have, and 1 do not think that even 

^ informed the 

Military Autnorities that ho consi¬ 
dered a certain person to be his heir 
that statement would be taken as 
meaning that the soldier inteiicLd te 
make an oral will disposing of pro¬ 
perty waich would not come into the 
lands of the Military Aulhorilies 
alter his death. The Kindred Roll 
1 lerefore, in my opinion, could only 

.iU Jh?nl“'ir' purpose. I do 

Ihiv^ 1 evidence ill 

■ ■ case t.iat liala made an oral will 

Jisposmg of the suit property n 
avour of his Iieirs. The dec^^! there" 

Ur’su t w^ dismissing 

* ®uit was correct and the anneal 

'uust be dismissed with oosU ^ 
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Macleod C. J., and Crmup. j. 

tmpi.tur V. Imam Hasan. 

8 th Feb. 

U.d from conviction and sentence 
passed by Sess. J., of Dharwar. 

CriminalP. ,S'. 471-Report not necessary, 

III view of the aincudineiit of b 47/ Or U- 

a'O necessity foi-a 
Unit which acquits a porsou on the ground 

theLocal Goverumeut. Clauses 12] and fl 

‘mu were repealed by Act JV of 
1912. niaiuly with the object of r‘licviug tue 
Local Cxovernmeiit trom the necessity of (lealinur 
^^ltn tlje cases of sucii persons.|P. 262 0 ]] 

^uLom. J., K. 629. Not Foil 

Macleod Chj. i„ 

accused was found guilty by the 
bessfons Judge of two otfeiices under 

cm] fi’r Code, and senten- 

for iff'- uftmice to transportation 


On appeal, we came to the conclu¬ 
sion tuattae evidence showed that 
he man was not of sound mind at 

Icf f these 

l^new the nature of his a^-ts 
u’- Umt he knew that they 

WeLlTtlm^ l"" <0 law, 

U e hold that he was entitled to an 

Undot finsanity. 

Code, wc directed that iie should be 
kept in sate custody in the place 
where he was then confined and 

lie sent to tlir Loll 

pass simh orders as might to them 
seem expedient- We foIlnwpH n 

Sifir |"-i ii-vn 

We have since received a letter 

from Ciovernnienf i 

1J23 pointing out to us that under 
Slrt^Hd f neetssar"y 

i 

No 8=)19 JJepartmenl, 

iNo. 3 oJ.^ dated August 30, mi 

tjie___omm.smi^_^o^ds 

R.^ tiu’u. L. 

Gr, I, .T. , / I J 
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“and shall report the case for the 
orders of the Local Government” in 
S. 471 , Criminal Procedure Code, 
directed by Act X of Pill, made no 
snb^^tantial change in law relating to 
lunatics under the Code, and that 
the powers of the Court and of the 
Government were not altered by the 
repeal of those words. But as the 
section now contains no direction 
that the Court should rei)ort the 
case for the orders of the Local 
(government, with all respect, I can* 
not see any necessity why the Courts 
should continue lo follow the old 
procedure. 


xVpart from the question whether 
a matter of fact the Courts iiave 
now any power to make such a report 
it seems to me that the intention of 
the Legislature, when amending 
471 by leaving out those words, was 
that the Court, in a case wliere it 
has been found that an offence has 
been committed by a lunatic, should 
eontine itself to making on order 
that he should be kept in safe custody 
in such place and manner as the 
Court thinks fit. Then it is for the 
Government under their own powers 
fco decide the future fate of t ie per¬ 
son concerned. Instructions Jiave 
been given to judijial and Jijxecutivo 
officers in dealing with crininal 
lunatics, by a Government Resolution 

of August 30 , 1921 in the Horn * De¬ 
partment, No. 8512; and the offijcrs 

concerned will no d jubt follow t lose 
instructions as soon as an order is 
made by Ihe Court under S- 471, 
Criminal Procedure Code. 

Therefore we set aside order wo 
passed on the previous occasion, 
dated November 30,1422, and we 
direct that the accused should be 
kept in safe custody in the place 
where he is now kept* 

Crump J. I agree that in view of 
itLe amendment of S. 47 1 Criminal 
Procedure Code, there is no longer 
any necessity for a Court whicl)^ 
acquits a person on the ground of 
nsanity to report the case for the 
orders of the Local Government. 
Clauses (-j and (3; of that section 
were repealed by Act IV of 1912, 
ainly with the object of relieving 
ibe Local Government from the 


Harmappa. 1:23 BOMBAY 

necessity of dealing with the cases 
of such pe-sons. But after that was 
done, it was found that the last 
twelve words in the first clause of 
S. 471 had remained unrepealed, and 
the position was that the Courts were 
bound to report the case for the 
orders of the Local Government 
while the Local Government 
had ceased to have power to act on 
such report. Therefore the last 
twelve words in S. 471, clause (1), 
were repealed by Act X of 1914. 
The position is now in my opinion, 
clear, and there in so longer any 
ground for supposing that any 
report is necessary in such cases. 
Witiiall deference 1 am unable to 
agree with the decision in E>nperor v. 
Sonitpj Jii 1/(1 Mahar (1) in so far as it 
lays down that there has been no 
alteration in the law. 

Order set aside. 
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Macleoo C. j. anu Chump, J. 

PJwpewr^ 

V. 

fianmoppa Rudrijppa, 

Cr- A No. 637 of 1922, D. 15th Jan, 
L923, from the con\ iction and sen¬ 
tence by Scss. J- ofBijipur. 

PvMil Code S'. /OL, S’J^^’Alieraativti rharya, 

A pci'soa can he charged first ■with hav¬ 
ing committed a murder; secondly, in tiie 
iltrrnal ve, it me cvidoaco does not show 
;bat he has committed the murder, for causing 
?vidence to disappear with the intent on ol 
icrceiiing the ottencler; in other words, of 
having been an accessory after the fact, rhe 
•eal test is whetlur the accused has been 
prejudiced by the alternative charge made 
ID one trial. IP 2J3 0 1.2]. 

8 (jovtramad pleader^ for 

the Crown. 

M \OLh:OD C. J. The three accueed 
were tried before the Sessions Judge 
of Bijapur on a charge of murder as 
well as on an additional ciiarge 
eJ by the Sessions Court under s. z0l> 
fndiaii Penal Code, of causing dis 
appearance of evidence of the com¬ 
mission of the otfence of irnirder in 
order to screen the culprits, the s - 

cond and third accused vvere acquit¬ 
ted <n both charpres. The first ac¬ 
cused was acqu tted on the cha g 
of murder, but convicted under s. 
201, Indian penal Code. It was argu¬ 
ed for the aocused that a conviction 

under S. 201. Indian Penal Cod^ 
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could not be legal as he was sus¬ 
pected to be one of the murderers- 
1 do EOl see mjself any reason why 
a person should not be charged first 
with having committed a mnrdor* 
secondly, in the alieinative, if the 
evidence does not show that ho has 
committed the murder, that he has 
een guilty of causing evidence to 
isappear with the intention of 
creening the offender; in other words 

ot having been an accessorv after 
the tact. 

In Hucha , K,,cj Krnperar (jj „ 
nt-ld tliat wluMi an aroused person 
has been acquitted of a citar-e of 

committingacnme.thefact tiiat he had 

been siispected and tried of the pru,- 
cipal olience would not prevent Ihs 
conviction under S. 2(tl, Inaian Penal 
Code, It there IS clear proof tluic he 
has caused evidence to tiisapp.ar in 
order to screen some unknown of¬ 
fender from 1, gal punishment. In that 

case the appellants were oharo-ed only 

but the Sessions Judge having acqttii- 
-d them ot the oftenoe of murder 

I, ,1 If’ appeal the learned 

fic^oossed all 
t^lic authorities on this point, and we 

need say no more than that u-,. 
agree with the conclu.sions at 
winch they arrived as set out at p 
b cl tno report:— 


Empeuor V. Hanmappa. 


2b3 


riie evi ience was, however h(-lri 

der^h "n that a’mur- 

a“/ahn r evidence 

hent. 1 tne appellant,, was 

included the c^onn i ^ clearly 

'-f the murderS maT'"' '/ 

that theyhaveheci n nf 
-- rio way pre- 

1 1C H, (Cr.) 1904. " 


judteed, that the case was covered 
by b. 2 .7 of the Criminal Proccdur# 
lode, and that t!ie appellants Lave 
boon properly convicted.” 

Ill Queen-hmpress v. LinJjyn (>) it 
was held that a conviction on a 
charge of having been an accessory 

o tinder s. 201, Indian 

1 dial C ode, is not illegal men ly be¬ 
cause It is siis-pectod, but not proved 
or admitted, that the accused com¬ 
mitted, or was one of the several 
persons who rommitied, the prin 
cipal offence. 

in tins ease, :he mure fact tliai 
It was believed at first that the first 

accused was concerned in the actual 
murder would not debar the Court 
irom excluding all the evidenco 
against the accusi'd on the charge of 
muider, and convicting him of the 

Cod’?" 

To the same effect is the decision 
of t.ie Calcutta High Court in 'fepri. 

y. t,n,e,or, (j; vvdiere it vvas 
hold that although there might be 
circumstances of grave suspicion that 
a_ person was I'le murderer, his con- 
vic ion under ,s. 201, Indian Penal 
Code, would not by vitiited by th# 
existence of such circum-tances. 

if the accused had been charged 
with murder alone and had been ac- 
qmt ed, there would be no legal ob- 
Rtaclo in the way of his being charged 
again with an offence under 8 ‘1)1 

t"*' 

Court of r''“p "f ‘he Chief 

Court ol the i unjah the real testis 
wheHtcr the accused has been pre- 
judiced by toe aiternativo charge 

n Ills case there was any such nre- 

diLS;,]';"''"’'’™'"" 'Oil 

Appeal dismi^Hfd. 

(2) [1895] Unrep. Cr. C. 799 
(iil [1918] 46 Cal. 427-19 Cr I J 
9Ci-47 1. C. 275. ' 
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M^ACLEOD (J J., ANl) CiCUMP. J. 
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Vinayak Bijpu dheb Kfida'/n— 

Opponent. 

Ciril Application No. 505 oi' Vdt'l D. 
15th December 1922. 

Civil P. C. 0. 41 R. W-P- Ctrtij cntil'i 
wot be a {jromid f(jr barriny o^f/i /*. 

^VliCl■ethe Court ha^ boon given al^noUite 
discretion to make an oidrr for sfoority for 
Cl sta, no Bench of Judges can lay tiown rules 
which purport to fetter tno discretion of otiior 
Judgesiuany similar application whiitimay 
be made thereafter. It is (juite true tiiat as 
a gemral ru’e a L'lnt is loath to prevenr. an 
ap])C*ilant from pursuing tiie remedy a lowed 
to him hy law merciy ou tlio giouua of 
poverty, iiut each case must staim on its 
owii facts, and there may 1)0 tares in wijieii <i 
pa.ty si'.ould he direetcfl to gi ve sCA'urity ni 
any rate for tuc eosts of the apj ia). before he 
)S allowed to go liu'i..cr. V.‘uore a minor 
suing through next liieiid iaiied and the 
costs could not he recovered from him, the 
appellate (Xiurt at iesj/ondent’s ii stai,eo oi'der- 
ed security lor costs or appeal. 

/>. C. Virhir —for tlie ApplicaTU.. 

y, B. [Arnaye — iox the Opponent. 

Jlacleod (J, J. —Tl'.is is an application 
by a successful party in the Court 
below tiiat this Court should dGinand 
from the appellant security lor the 
costs of tue appeal and of the 
original suit, The applicant proved 
that an attempt was made to execute 
tfie decree in his favour for costs, but 
without success li'iidouhtedly under 
Order XLI, Rule 10, the appciiato 
Court may in its discretion demand 
from the appellant security 
costs of tb.c appeal or of the original 
suit, or of both. We v/cre mfernd to 
the decision in ^[nntckji v. G'oolhat (11 
in which a similar application was 
made, under the corresponding sec¬ 
tion 549 of the then Civii Procedure 
Code (Act X of ]8?7). The Court 
declined to make the order, the Chief 
Justice saying “The poverty of the 
defendant is no ground for depriving 
him of his right to appeal *' That w^as 
a decision on tlie facts of the case. 
It was reported, iiccause; I presume, 
it was considered that a rule of guid¬ 
ance tor the exercise of the Court’s 
discretion was thereby laid down. 
But where the Court has been given 
absolute discretion to make an order 

(1) (1878) 3 Bom 241 


Bapu 


for security for costs, then in iny 
opinion no Bench of Judges can lay 
down rule^ which purport to fetter 
tlie discretion of other Judges iu any 
sirniiar application which may be 
made thereafter. It is quite true that 
as a general rule a Court is loath to 
prevent an appellant from pursuing 
the remedy ailewed to him by law 
merely on the ground of poverty. 
But each case must stand on its own 
facLs, and tlien- may be case.s in 
wlilcli a party should he directed to 
give security, at any rate for the 
co.'ts of tin? appeal, before lye is al¬ 
lowed to go further- Tn this case the 
appellanl is a minor who filed a suit, 
tlu’ough liis next frioi d, diis naturalj 
fatiier, asking lor a d-daration thatj 
ho bad been validly adopted. He lias 
lo.-t in the trial Courc, and wo tliink 
than as the co.sts in the Court below 
of th,e successful party could iiot be; 
recovei\.d, security should l>e given 
for the costs of Pie appeal- To that 
extent- therefore, we make the rule 
ab.-uhite. One month is allowed to 
give t'le sef^urity. V\ hat the nature 
of that security should be is i or tin? 
lower Court xo decide- It does not 
matter whe e t he socurity (mmos 
from so long as it is sufrhdent. ('osts, 

costs in r!ie apiiC'iil. 

Ride rno.de obsolute. 


1913 BOMBAY. 261- (3) 

M.^C’bKOJ) (.'. .1., Aisn J-. 

.1/arr ‘'pp[^ Jingoo-'dd —Ap^ 
-' plicant. 

eUd ppd '' 

- ■ Party 

Cr. Rev. No. 24 of 1923 D-lst Feb. 
from fin i^rflcr [)<issyt.l by bub# 

Mag., Belgauir.. 

f r. P. (' o i ’-- °r iiotire-Bevimon 

./udijmPntofarQHittal. D strirt 

1„ the absence ot notice to the U.strict 

Magistrate on appeal from \ll 

order of acquittal is revisable but not at the 

instance of tno complainant. 

B . 7 r,(/'nr—for the Peiitioners. 

Xforicod C. /.-This is an application 
in revision made by the comp ainan 

against an order of /trie 

three accused tvere chargea ^ue 

for having committed olfencas umler 

Ss. 352and 504, Indian Penal Code.Th 



1923 BOMBAY 


Gangadhar V. Ibrahim Bava. 


Magistrate discharged the accused 
Nos 2 and 3, and after carefully consi¬ 
dering the evidence convicted accused 
No. i under Ss 352 and 504, Indian 
Penal Code, and ordered him to pay a 
fine of Rs. 30. In appeal the Sub- 
Divisional Magistrate reversed the 
conviction and acquitted the accused. 
We are told that no notice was sent by 
the appellate Court to the District 
Magistrate as should have been done 
under S, 422, Criminal Procedure Code. 
This no doubt was an irregularity, and 
had the District Magistrate moved in 
the matter, we should certainly have 
interfered, as was done by this Court 
in Emperor v. S'uvlingappa B<ixuppa (1) 

but it is diiferent matter when we are 
asked by the complainant to interfere; 
and no objection has been raised by 
the District Magistrate to the procee¬ 
dings of the appellate Court. There¬ 
fore we decline to pass any order on 
this application. 


(1) (123) Bom. 74-24 Bom. L R, 11.30 
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Macleou C. J., and Crump, .j 

Oanyadhar Narynn /'an-iU—Appellant 

V. 

prahitn Bava Respondant 

K D-i5th Decem¬ 

ber 1922 from the decision of Actin¬ 
ia. J., of Ratnagiri, in A. No. 118 of 19if. 
Hi'iilti La>v~SiLcces4i)•l-^fitakBkara *sV/iGo/- 

Seoarate ttons and granddons succeed per 

The right of divided son.s grandsoos and 
great graud-sons of tlie last male owner to 

succeed to his divide i property is tne same as in 

of undivided family property i, e. per 

P k Shimjne-^OT the Appellant 

Madeod C. ./.—The question in this 

appeal is whether Gangadhar as tne 

surviving son of Narc succeeded to 

Naros property to the exclusion of 
tho sons of his 

Naro and his four sons hid become 

contended t a 

to one-fiffh"? ho was entitled 

had come to Naro'^oIl^h^J’''^' 7-^ 

tu' f Earambiari ( 1 ) Tr 

1923 B—34 
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sons of the last male owner to succeed] 
to his divided property, is the same as 
in the case of undivided family pro“ 
perty. Their Lordships sa d(p. 351):— 
It must however be conceded that 
to allow a rule of succession per Htirpeg 
in a separated family is to admit an 
excention to the rule of Hindu Law by 
which the inheritance devolves on the 
nearest sapinda; but the exception 
IS one which in our opinion necessarily 
tollows from the exposition given by 
Vijnaneswar (Mit. 1. 1. 3) of the rights 
of sons and grandsons in the estate of 
the grand-father.” 

^ ith respect I agree. Moreover, 
speaking for myself, I should not be 
inclined to differ from a decision on a 
question such as the present one, by a 
Division Bench of another High Court 
unless it could be established in argu¬ 
ment before me that there were very 
good grounds for tinking that we were 
justified in coming to a different con¬ 
clusion. In this case applicant’s plea¬ 
der has not been able to put before us 
any reasons why we should differ 
from the decision of the Madras Hio-h 
Court except that it would be against 
the interest of his client. 

There is a further reason why we 

in the 8th Ldition on Mayne’s Hindu 
Law, para 6510, at page 755, and no 
exception whatever ha^ been taken to 
the law as laid down therein. We 
therefore, f How that decision and disl 

miss the appeal. As the respondent 
has not appeared, there will be n^o costs. 

Appeal dis/nisatd, 
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MACLEOD C. J., AND C.<UMP J 

I'dhai Yeekvaat Appellant. 

Shiuappa Mullappa Hosmani~-Res- 

F. A. No. 51 of 1921. D-3rd Jamt923 
from the decision of Fist Class ^nk T 
at Belgauin in Suit No. 195 o 1918 ’ 

bei)t on the uartics aunnnrUn » «.i JQCum- 

prove that tne money paised on tt 
was required lop famUy purposes' ^ 
the tamilyis carryinL' on Tr nf' u 
would be'very mu^chtasTer 
money was requn-ed for the pur^.se^^^oV tha? 


VlTHAL YESITWANT 

trade»and BO for family purposes, than if the 
family were mere agriculturists. But it is not 
necessary iuteience that because manager was 
carry iugou business anu bec^iuse he raised 
moneys by mortgaging iumily property, that the 
money was neces.^ariJy required lor tne purpose 
ox the joint i'ami y business. 

C. Coyajpt With D, /?. Mancrikar — 
for the Appellant. 

Mlkant for the Respdts. 

Modeod C, </.—^Tho plaintiiTs sued to 
recover on a siixiple reKistereH mort- 
gage bond Us- 9,400 principal and Rs. 
9,400 as interest, with costs and future 
interest at twelve per cent Tlie 
original mortgagor was one Krishnap- 
pi Annappa. The pedigree of the 
family is as follows:— 


V. Shivappa. 1913 BOMBAY 

longing to the family, From 1906 to 
1909 Krishnaji had also carried on 
eil shop. But that was a new business, 
and so the other members of the family 
would n(;t be liable for any debts 
which were due by that shop. In 
1909. Krishnaji entered into a partner¬ 
ship with some ot^er persons to deal 
in mirabolams, and there can be no 
doubt that that could not be treated as 
a family business, and that Krishnaji 
would be liable for any debts which 
were incurred for th>»t business. 

The law regarding mortgages of 
joint family property made by the 
manager of a joint family governed 
by the Mitakshara, who is n^^t the 
father of the other members, is laid 


Annappa 


Yesh want 
(Died. 1903) 


Vithal 
(Deft. 2) 


Kashinath 
iDeft. 3) 


Krishnaji 
(Died 1910) 

I 

Vaman 
(Deft. 1) 


When the mortgage was executed 
Kashinath, the son of Yeshv^ant, the 
brother of Krishnaji, u as separated 
from the family. Tiie members who 
remained joint were Krishnaji, his son 
^amin, and Vithal. the brother of' 
Isas inath. A decree was passed in 
favour of the plaintiifs for Rs. 18,800, 
with costs and future inierest at 
twelve per cent per annum on Rs. 
9,400 from the suit date till the expiry 
of six m >nths from tf e date of the 
decree and at six per cenU thereafter 
until satisfaction. On failure to so 
pay, the mortgaged property excepting 
the interests of defendant l^o. 3, if an/ 
in it, or a sufficient portion of it, was 
to be sold towards satisfaction of the 
mortgage. The personal remtdy was 
held to be time-barred. The principal 
issue in the case was whetiier the 
mortgage was executed for a joint 
family necessity. The Judge found 
that issue in the affirmative. The 
second defendant, Vithal, has appealed. 
In 1909, KrDhn aji was *he sole adult, 
member of the family. He carried on 
an iron shop and a grocery shop, 
which undoubtedly were businesses be- 


down ir\ An ni /?am v. T^e Collector of 

(1) a decision of the Privy 
CounLil. Such a in^'rtgage. it was 
held could oiily be jusiitifcd so far as 
it was wai ted for the joint family 
purpose'. If the neces.'^ity could not 
be established by direct evidence, it 
might be assumed, if it could be sht wn 
that reasonable care was taken to 
ascertain if such circum-tances existed 
and the transferee acted in good 
faith. In either case the burden of 
proof was on the person who claimed 
the benefit of the mortgage. It was 
further held that if the mortgage debt 
was not incurred for necessity, not 
even the mortgagor’s own interest 
could be sold in enforcement of such a 
mortgag*-. 

In the suit mortgage deed, witn 
regard to the amount taken from the 
mortgagee it was stated as follows 

^(I) (1917) 40 All- 171-34 M. L. J. 

27 C. L. J. 363-20 Bom L. 

. 524-(li^lS) M- W. N 446-7 L W. 

323-4 Pat. L. W. 226-16 A L- J. 

245-23 M. L. T. 228-22 C. W. N. 

4B4-44 I. C. 290 (P. a) 
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“The amount of rupees taken from 
you by us for our needs arising out of 
some pecuniary ditficulties, i. e., for 
the necessity of the bu-^iness of the 
shop belonging to the family of Kri- 
shnaji Annappa Gavde, and the said 
minors is as follows —Ks 2.000; Kri- 
shnaji Annappa Gavde, one of us has 
taken from you on Jaunary II, 190.^, 
by passing in writing a promissory 
note Rs. 2000 in cash and Rs 7 400 
have been received from you now.” 

That statement in the mortgage 
bond would not be binding on the 
second defendant, nor would it avoid 
the necessity of the mortgagt?e pro¬ 
ving that the mortgage money was 
required for joint family purposes. 
There is no evidence whatever that at 
the time when the mortgage was exe¬ 
cuted either the iron shop or the gro¬ 
cery shop was in need of funds. 
There is no evidence that the mort- 
ga-zee took any steps to ascertain 
whether or not the money was reiuir- 
ed for the family business, and there¬ 
fore, it is difficult to see how the 

morigagpe has satisfied the burdcM of 

proof which lay upon him. But r* U- 
ancG was placed on the deci-ion in 

Viruchand r. 1 he of 

B<,,nba, ( 2 ). The plaintiif in that case 
bled a suit on certain promissory notes 
signed by U,e only adult male member 

of a joint Hindu firm carrying on an 
anceslral trade, and it was held 
thatthe minor defendant’s share in 
the firm was liable. Mr. Justice Ctian- 
djvarlcir at p 81 said: — 

‘■Assuming that the minor is gover¬ 
ned by the principle of Hindu law 

the sub- 

jet? Where a minor is a co- 

parcenerin a joint family, his si-are 

dBhi= property is liable for 

debts contracted by his raanagins co¬ 
parcener for any family pm pose or anv 
purpp incidental to If' the 

must n '^ 1 ^ trading firm, the same rule 

the termerdiderence that 

th« expression to 

the nature and to 

business. The circnl^T'*'** the family 

--- circulating of anegotia- 
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hie instrument is in the case of a joint 

family trading as a firm, necessary for 

its existpnee and its purposes. It is a 

necessary incident of the carrying on 

of the trade Without it the firm could 

not gain credit in the market and 
prosper.*' 

With the greatest respect I should 

say that assertion was far too wide. 
Although in the case of snme joint 
family^ firms the circulating of a nego- 
liable instrument may be a necessary 
incident of the business, it still must be 

^ necessary incident 
ot thebusinesscarried on by the Hindu 
joint family whose members the plain- 
tiil seeks to be made liable. I think it 
is most probable that from the evi- 

dence which was before the 1. arned 

Judge It did appear that in that 
tamily it was incid* ntal to its business 
to circulate negotiable instrum^^rts. 

■ ut I do not think that the argument 
holds g( od that an exception can be 
grafted to the rule laid down by tf e 
Privy Council When the manager of, 
a joint Hindu family mortgages joint 

estate. It must still be incumbent on 
the parties supporiing the mortgage, 

to prove that the money raised on the 
mortgage was required for family pur- 
poses. No doubt if the family is 
carrying on a trading busine,-s, it 
would be very much easier to prove 
that the money was required for the 
purposes of ih&t trade, and so for 
family purposes, than if the family 
were mere agriculturists. But it is 
not a necessary inference, that because 
Arishnaji ^^as carrying on two sh. ps' 
dealing in iron and groceries, and be-, 

cau^e he raised moneys by mortgaging 
ed^ for^ Tho"“^ necessarily requif’ 

farniiy business There is no d rect 
evidence as to what was the capita 

shops in 1909, but there is flso no 

evidence whatever that they were 

in need of so much money as was 
raise I by Krishnaji on the said mort¬ 
gage. On the other hand’ it has been 
proved that Krishnaji in 1909 was 
enieriug upon an entirely new vei ture 
^Mth several outside partners which 

Serabi: ;.piur ‘‘o”. 
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bolams. That suggestion is based 
on a statement made in the plaint 
in the suit filed by Kashinath, the 
third defendant, for partition, in 
which he claimed a share in the 
mi'-abolam business. That by it¬ 
self would not be evidence that as 
a mitter of fact Krishnaji was carry¬ 
ing on mirabolam business as a part 
of the family trade. Even if he 
was doing so, it would not be an 
ancestnl business any more than the 
oil shop wa^. It seems to me, there¬ 
fore, that the onus which lay on the 
mortgagee to prove that Krishnaji 
was entitled to mortgage in his 
favour joint family estate for 
family purposes has not been 
satisfied. The Judge says at 
page 7 ‘T fully believe that the suit 
debt was borrowed by Krishnaji for 
joint fimily necessity, i.e., trade 
necessity »s stated in suit bond. Tt 
is not shown that Krishnaji had no 
necessity to borrow at the time of 
the suit. bond. Krishnaji was a man 
of business and I do not hence dis¬ 
believe the statement in suit bond 
about the amount being taken for 
family trade necessity.’* I have 
endeavoured tshow that the 
learned Judge has not appreciated, 
even if he considered, the decision 
of the Privy Council, which shows 
that it is not sufficient for a mort¬ 
gagee to prove by evidence that the 
mortgagor was carrying on a family 
business. He must sliow that the 
money was re'juired for that business 
It follows ^hat the appeal must be 
allowed, and that the interest of the 
second defendent in the suit property 
must be excepted from the sale. 

The third defendant Kashinath was 
made a party to the suit and although 
the suit was dismissed against him, 
he was ordered to pay his own costs. 
In his Appeal No 93 of 1921, it has 
been argued for the respondents that 
no appeal lies on the question of costs- 
In this particular case we think a 
principle is involved. But apart 
from the question whether any prin¬ 
ciple is involved, since the second 
defendant has appealed, the whole 
decree of the lower Court is before 
us, and we can make any alterations 
we think fit in it. The principle 
involved is due to the rule that costs 


follow the event, and that the 
successful party is entitled to get his 
costs, unless it has been shown that 
there is some very good reason why 
he should bear his own costs. This 
has not been done. The plaintiffs, 
therefore, will have to pay the costs 
of the second and third defendants 
in the Court below and of their 
respective appeals. 

Appeal allowed, 
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Pratt and Marten JJ. 

J^hana Zalaji iShtt Marwadi —Appel¬ 
lant. 

V. 

The shop ^'Dhana Jawhrji — 
Respondent. 

No. GO of 1921 dated 29th Sept. 1912, 
from S. A- 444 of 1921 against the 
decision of the Dt. Judge of Thana. 

(a) Civil C. 0. 20 R. 12 (1) (r) nature of 
application under. 

An application for mesno profits to be 
ascortaiiiei under tbe inquiry under order XX 
rule 13 (1) (c) is not an application made under 
the Cole of Civil Procelare nor a i application 
in execution. It is an application to the 
Court to proceed from the stage of preliminary 
decree to a final decree and Art Idl of the 
Limitation Act docs not apply. |P 269 C IJ 

fb) Lira. Act Art 181—apnlicahilitij. 

The limitation Act docs not apply to all 
»pplicatio.is. The applications specifically 
describe I in the 3rd division of the first 
schedule of the Indian Limitation Act are all 
the applications under tao Civil Procedure 
Code and under thos^* ‘Vrticlc 181 must be so 
limited. IP 269 C tj 

S. y. Abhijanker — for the Appellant. 

G. S. Rao—for the Respondent- 

Pratt J.— The only point that 
arises in this appeal is one of Innita- 
tion. On the 16th June 1915 the 
pliintiff in this suit got a decree for 
possession and mesne profits since 
the institution of the suit. As to 
mesne profits the actual words of the 
decree were:—‘‘ And the defendant 
should give to the plaintiff the 
quent mesne profits under Order Aa, 
rule 12, (1) (c)”. This rule provides 
that the Court may pass a decree 
directing an inquiry as to rent and 
mesne proSts from the institution o 
a suit. The decree was in effect a 
preliminary decree directing 
quiry as to future mesne profits Jue 
decree was confirmed in appeal on tne 
30th November 1916 and the plainti 
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applied for execution as regards 
possession of the immoveable property 
on 6th June 1918. Subsequently he 
applied for mesne profits to be ascer¬ 
tained under the inquiry under Order 
XX. rule 12 (1) (c) and this applica¬ 
tion was made on 1st February 1920- 
It is contended that this last appli¬ 
cation was barred under article 181 of 
the Limitation Act as it was not 
jHiade within three years of the time 
wheti the right to apply accrued ». e. 
on Ifith June 1915 when the decree 
order was made. The short answer 
to this objection is, T think, that the 
[application was not an application 
made under the Code of Civil Proce- 
'ure nor was it an application in 
execution- There were conflicting 
decisions under the old Code as to 
whether the mesne profits should be 
ascertained in a suit or in execution 
proceedings. This point has now 
been set at rest by Order XX, rule 12 
U) under which there is a preliminary 
decree directing an inquiry as to 
mesne profits and a final decree in 
respect of the mesne profits after that 
inquiry. I he application was not by 
way of execution but an application 
to the Court to proceed from the 

stage of preliminary decree to a final 
decree. 

Moreover, the Code does not provide 
tor such an application. Order XX 

''u ® provides that the Court 

should hold that inquiry and should 

pass a hnal decree. There are no 

words such as those in Order 31, rule 

5, sub-rule 2 under which a final 
dacree for sale of the mortgage pro- 
perty csnnot be made except on 

‘he pS:,“ 1'“' '‘“'“If hy 

to apply 

Sec fical u applications 

LimuLSn of the Indian 

unTer the o " """ applications 

lunde^ th. .Procedure Code and 

under those article 181 must be sn 
limited. This 

dt‘cided in this Conrt \ expressly 

where Sir M R w 

said ■ “• An .^®^tropp Kt. C. J. 

other' arLclerr'?h*'’“" 

‘oies in the second sche- 
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dule relating to ‘applications’ that 
IS to .say, of the third division 
of that schedule shows that the 
applications therein contemplated are 
such as are made under the Civil Pro¬ 
cedure Code. Hence it is natural to 
conclude that the applications referred 
to in article 178 are applications 

generis [. e. applications under 
the Code of Civil Procedure.” This 
was followed in Calcutta High Court 
in Tduck Singh Paraotem Proshad (2) 
where it was held that an application 
under section 89 of the Transfer of 
Property Act, to have a mortgage 
decree for sale made absolute, was not 

governed by article 178, Schedule II 
ot the Limitation Act 1877. There is 
a more recent decision in Dntto Atma- 
ram y. Shankar DaltaUaya (3) where it 

."f ''‘^>‘1 ‘l>“‘, • ^milar applic.tion 

for decree absolute for sale of rnort- 
gage charge being now governed by 
J^rder 34, rule 5 of Civil Procedure 
Coue was not subject to limitation 
under article 181 of the Limitation 
Ac . Scott C- J. expressly based his 
decision on the fact that since the 
transfer of certain sections of the 
Transfer of Property Act to Order 34 
of the Code of Civil Procedure the 
application was governed by article 

'^,'^hyankar refers to a judgment 

of this Court in Bhaguwan y. Ganu (4) 
where one of the Judges expressed 

Plain°tu‘r°" application by 

plaintilf mortgagor for an order for 

sale under section 89 of the Transfer 

of Property Act would be governed bv 

limitation under the Limitation Act 

But this is only an obiter dictum. Par' 
wouH not bif t• application 

article wltVe,7.0 a'pph,‘"Th'' 

therefore is no. .‘°aTt£‘.77,Th: 
proposition that article 181 would 
apply to applications which are not 
mad, under the Code of Ciwi] “?roc2 

Lastly Mr. Abhyankar refers to a 
recent case of Vasudev Vishnu y 

there is no- 

(2) (1995) 2rc^925~ ~- 

sdUrra iis®"'"- 1- K. 

(4) (1899) 23 Bom. 644.) 

687-51 La sli®”"- L.K. 
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thing in that case which assists his 
contention. Tiere the pUintiJ mort¬ 
gagor appl ej fur further ti ne for the 
payment uf the mortgige debt and 
Shah J. held that the application 
could not be considered as an applica¬ 
tion in suit to extend time and then to 
execute the decree on such extended 
time but mu-^t be treated as an appli¬ 
cation falling presum ibly under Order 
3i, rule 8 and that being so, article 
181 applied 

Another case which illustrates the 
same point is R ih trri'U K ir>m v Ab ful 
Karim (6^ where it was held that article 
181 did not apply to an applicit'on 
made by a mortgigee for a supple- 
mentil decree against the person il 
estate of the mortgagor as it was an 
application made not under the Code 
of Civil Procedure but under section 
90 of the Transfer of Prop^irty Act. 

1 woull confirm the decree and 
dismiss this appe il with costs. 

M^Rl'KN J —I agree. Under the 
preamble of the Limitation Act it 
appears that the Act is only intended 
to apply to “certain apolications.” 
Then when one turns to the third 
division of the First S;helulo of the 
Act one finds that the applications 
set out there under articles to IW 
are what I will call specidc applica¬ 
tions, that is to say, applications 
expressly provided for under the Code. 
It has accordingly been hell—and if 
I may say so with respect rightly so 
hell—that article ISL which is in 
general terms only applies to applica¬ 
tions gptiens. In other wor Is, 

one must find some specific provision 
in the Code for the application in 
question- 

Turning next to the orler rnade by 
the Court of fir-t instance I agree 
with my Brother Pratt that it must 
be construed as a decree directing 
an inquiry as to mesne profits under 
Order XX, R. 1^, (0 (c), and directing 
the defendants to pay what should 
be found due on making such inquiry. 
The order has not been drawn up in 
the proper form, but in substance 
that is what it amounts to. Ic should 
also be borne in mind that under the 
new Code there is a substantial 


(6) (‘907) 31 Cal. 672-6 O. L. J- 119- 
H O. W. 6?^. 


alteration made in the nrooedure. 
Under the Cole of 18S2 the amount 
of mesne pro its was to be determin¬ 
ed in exemtion proceedings. But 
und‘=‘r the present Code mesne profits 
mU't be deter ninej by the decree and 
not in execution proceeding'!. That 
being so, under the present Code 
there is no express provision for any 
application to ba m ide by any of the 
pircies for an iniuiry or for pay¬ 
ment It is really the duty of the 
Court to hoi i the iniuiry, and one 
m ly compare it to a part-heard suit, 
Tiat being so, it seems to me that 
there is no “application'’ here, wi¬ 
thin the meaning of article 181 of 
the Indian Limitation Act. 

I am not familiar with the proce¬ 
dure actuilly aiopted in the mofusml 
Courts, and therefore I am ua ble 
to s ly whether the appellant’s coun¬ 
sel is correct in tellmg the Court 
that norniLlly when an in juiry of 
this nature has been directed, it would 
be the duty of the Nizir or the 
Special Co nmi-^sioner appointed un¬ 
der decree to ask the Court to issue 
the necessary sum non-i. If that is so, 
then it empiasises what I have al- 
reily pointed out, that this mitter 
is r-^dlly in the nature of a part- 
h'^ard case, and is an application 
by any of the parties to do any 
particular m itter. 


lounsel for the appellant has ar- 
(1 that if we hoi 1, as we do hold, 

b t 10 application is not birred by 

Limitation Act, then there is no 
it of time whatever to taking 
ceedings irT a yase I'ke this, ^be- 
r that is so under the mofu-^sii 
ceduro I do not know. But on the 
ginal Side there is an express 
vision in the Rules for what is to 
e place when an mi’iiry has been 
3 Cled before the Com m issioner, 
nely, that it is the duty of one ot 

parties to take out a /arrant 
ore the Commissioner to fix a aay 
1 so on for hearing the jui^**^* 

e New Rule 393: old Rule 39U,. In 
„ianc« that the same 

in the Chancery „ 

•mally it is the duty of a perso 

ring the conduct of J'”' 

;e out a summons to 

irn has been a decree of ® 
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is provided for by Rule 409 which is 
as follows:—‘‘In any case in which 
no proceedings have been taken in 
the office of the Commissioner for a 
period of one year in any reference 
pending before him,he shall ceriify the 
same to the Rro.honotary, and remove 
the reference from his file, and the 
reference shall not be restored with¬ 
out an order of the Ccurt or a Judge. ’ 
So if there is any flaw, as to which 
^ nothing, in the mofussil pro¬ 
cedure that is a maiter to be pro¬ 
vided for by their rules, and it affords 
no reason why we shtuld put a false 
construction on the Limitation Act. 

As regards Vusnatv y. Gupat (5) 
with which we are pressed, I need 
only say that Mr. Justice Shah who 
gave judgment in that case is the 
same learned Judge from whose order 
this pre.-,ent appeal under the Letters 
Latent 18 made. I regret we have 
not had the advantage of any juda- 

he i It «lands 10 rea.'^on that 

he would not have summarily dis ,,is- 
sed the present second appeal if he 

his decision 

in XXI bom. L. U. 687 That case 

a. my brother Pratt poims out has 

^ draw 

Sam Joslice Heaton 

'' eygjj bfctorft 

date nxed tor payment, a hnal oecree 
•for a au application 

barren 7 TT ‘^ne- 

to me ^ it ‘ lear 

are titi^ 'i ^ existing aur.l omits 

must h i ^ this appeal 

be dismissed with costs.. 

^Pjjtul aiitnia^td 
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Spe-ific Relief Act^^S, 14 —AgreeTnent to 
sell immoveable ijroptrty--Property charged 
before sale-—Rights of purchaser. 

In a 8u t for specific performance of a 
cortratt to sel.^t ven ji iLe plan titt knoMB that 
there was a claim agaiiist the del* udaLt lor 
niaiiiteuame there would be uoii iug in ihat 
fact to out toe plan t IJ on notice that there 
was au iixun.branc on the tuit MOjoiiy, 
and O'-en it the delei.dant sold the propeity 
delenoant wou d still be 1 able to pioVioe 
mainlei ance out ol the sale proceeds wliich 
w ould in spile ol the sale retain the character 
of the fli.cestrai pioperty. 1 he case comes 
within the section 14 of the Specific ixlief 
Act and the piaintifi is entiilea to compensa¬ 
tion for tne buraen which is imposed upon 
the property he comiacted to buy ow mg to the 
decree passed for maintenance. / P :a74 O ly 

0. iV. Ihokor With R, J, Thukor^ 
for the Appellant. 

M. R, Luvt^fov the Respondent 
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Appel 




No. 1 


tKainst'‘?h^ 

^‘'■■*‘1 '.r.M class audi- 


JUdgmenl :-On the 22nd January 

19i8 ihe pldiutiii entered into an 
agreement with the first defendant to 
buy certain property. Rs 20i were 
paid as earnest money and the sale 
need was to be executed within two 
months Owing to Various circum¬ 
stances which it is not necessary 

to mention m detail, the time for the 
ex'ecuiion of the sale deed was extend¬ 
ed MeaiivNhile the widow of the 
first delendant’s brother nled a suit to 

establish her right to maintenance 

against the first defendant and her 
siep-son and obtained an injunction in 
that suit against t.-e hrst defendant 
absolutely restraining him from sell- 
uig the suit property to the plainiiif. 
Lveiiiually u was decided in that 
buit that the widow had the right to 

maintenance against her step-Lu 
and her husbaim s brother and the 
maintenance was made a charge on 
the immoveable property. The result 
Was that When the plainiiif called 

brst defendant to execute 
the sale deed in respect of the suit 
uroperiy u was charged with the 
maintenance in favour of the widow. 

1 he widow was oriKuially a party to 

this suit hied by me plaintiu^for 
a^pecihc pertormaiice. but defendant 

1 iliought that she was not a 

ne.^ssary party ana she was ordered 

we do not kn.-w. hut alinough me 
second defermaiit the wn,ow^ was 
struck on certain issues were raised 
^ the question UJ whether plaintiif 
entered into tho plaiut agreement wuh 
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notice of the widow’s right, (2) whe¬ 
ther the plaintitf purchased the pro¬ 
perty subject to the widow’s right, 
and (3) whether the plaintiff s claim 
for specific performance was with a 
variation. The learned Subordinate 
Judge found that the plaintiff* had 
notice of Bai Ratan’s right when he 
entered into the agreement and that 
he purchased the property subject to 
Ratan’s right. He passed a decree 
for the plaintiff ordering defendant 
No. 1 to pass the sale deed of the 
suit property to the plaintiff' and give 
him possession thereof the first defen¬ 
dant being entitled to the money 
deposited by the plaintiff in that 
Court. The result of that decree 
would be that the plaintiff’ took the 
property subject to the burden of the 
charge in favour of the widow while 
the first defendant would be entirely 
free from any liability to maintain 

her. 

We cannot agree with the learned 
Judge’s conclusion that the plaintiff 
entered into the agreemeut for the 
purchase of property subject to 
Ratan’s right of maintenance. Even 
if he knew that Bai Ratan had a 
claim against the first defendant for 
maintenance, there would be nothing 
in that fact to put the plaintiff on 
notice that there was an incumbrance 
on the suit property, and even if the 
first defendant sold tlie property he 
would still be liable to maintain the 
widow of his brother out of the sale 
proceeds, which v^^ould, in .spite of the 
sale, retain the character of ancestral 
property. It seems to us that this 
case now comes within section 14 of 
the Specific Relief Act, and that the 
plaintiff' is entitled to compensation 
for the burden, which is imposed upon 
the property he contracted to buy 
owing to the decree passed in 
favour of the widow. What the 
amount of compensation would be 
must be decided by the trial Court. 
The plaintiff is entitled to be indemni¬ 
fied against any claim the widow may 
make against him for maintenance, 
and the compensation in the ordinary 
course would take the form of a sum 
of money sufficient to purchase an 
annuity equal co the amount of an¬ 
nual maintenance awarded to her. 

The appeal must be allowed and 


directions should be given that the 
first defendant cannot be paid the 
amount deposited by the plaintiff ia 
Court. The lower Court is to decide 
what sura should be set apart out of 
that money in order to compensate 
the plaintiff for the burden that is 
cast upon him of satisfying the 
charge on the property in favour of 
the widow. 

Appellant is entitled to his cost. 
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Marten and Fawcett, JJ. 

jXilliantk Devrao Madkarni — Appel 
lant. 


V. 

Murari Govind Mhale —RespondeT^t. 

S. A. No. 21 of 1922 D. brd December 
1922, from the decision of Dt J., of 
Kanara in Appeal No* 146 of 1918. 

Practice - Atij‘nirnme.:d of meeting for want 
of quorum without notice Divalid-Heligious 
Endowm''iits Act. 

There is being no quorum, the assembled 
members’ liavo no power to adjourn the meeting 
unless at anv rate notice cf the adjournment is 
given to all the membera. If no notice of 
the adjou rnment is given to all tlm members 
the adjourned meeting held aiterwards 
is invalid There t)eing no special rule the 
case must be decided on general principles, 
i’lie mere fact that the notice states that some 
very important matters were to bo transacted 
does not give one an express notice that 
appointments of ncv.' trustee of the suit Temple 
were to bo male and is not sntticient. With 
certain very limittd cxcejitions where a special 
meeting of a Committee or any other body has 
to be specially convened lor a particular pur¬ 
pose. every member ^f tliat body ought to have 
notice of t-m* jneeting and its proposes 

S. 1^ pdUkar and D. K, Ugrankar 

for the Appellant- 

0, P. Mardcfikwrir—ioT the Respona- 


da.rien^ J .—The question on this ap- 
i\ is whether defendants Nos. to 
been properly appointed trustees 

the suit temple. That in its turn 
)enrls on whether they were validly 

pointed trustees on 

8, by the Temple Committee. Ihis 

Tiple Committee is one appoinied 
lor the Religious Endowments Aci 
and at the date in ffupstion it 
isisted of some ten or eleven mem 
S Tnotice, Exhibit 39 i« alleged 
lave been given for this Committee 

Tieet at eight “E 

on November 15, i913. A 
ir only two members ot 
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committee were present,and according 
to the minutes, Exhibit 34, as there 
was not present a sufficient number of 
members to form a quorum for the 
commencement of the business of the 
Committee, it was decided that the 
work of the Committee be deferred 
and that the Committee should meet 
at 3 P. M. that day. Then at three 
0 clock that day, three members were 
present. They then proceeded to 
transact certain business and inci¬ 
dentally to elect the defendants I have 

mentioned. 

Now the real point of the dispute is 
this : that away back in 1884 or there¬ 
abouts che Collector had settled a dis¬ 
pute between the Vaishnava and the 
other branch the Smarfch sect as ro the 
proportions in which their respective 
sections should be appointed Mukte- 

sais of various temples. As set out in 
para > of the plaint, it was decided 
that the Muktesar-i of tlie first three 

temples there mentioned siiould he in 

the hands of the Smarchs only, and 
that of the other three temples should 
be in the hands of the Vaishnavas. The 

allege that by means of the 

lyiy ejection the Vaishnavas have got 

their nominees elected Muktesars of 
the suit temple, wliich under the 1884 
agreement was to be in the hands of 
the Smarths. That is what is at the 
bottom of this dispute. 

It will be seen, therefore, that the 
question of the appointment is no 
mere technical matter. In the [ir.st 
place, the appointment of trustees is, 
generally speaking, a matter in which 
the terms of the appointment have to 
he properly complied with. Tn the 

P‘'’J'ticularly when reli- 
are aroused, it is to my 

election 

1p«.^ properly conducted. The 

lee^ trial Judge found that the 

judsmp^/*^ Court set aside thi.s 
ing^hat dismissed the suit hold- 

iaLe ii «»it was bad. be- 

l^rSire P the Civil 

sent of th fhe requisite con- 

by the Hith reversed 

manded. ^ and the case re- 

•Ividges’s^luH’ learned appellate 

•hgesB judgment really comes to 

'^2.3 B—35 
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this . that the meeting was continuous 
from 8 A. M. to 3 P. m., and that there 
was really no adjournment or post¬ 
ponement. What he says is : “ In 

strictness of speech it should be said 
that there was no postponement ; there 
was a waiting for the third member 
to come^. The meeting was convoked 
at 8 The members were late. Busi¬ 
ness did not begin till 3. This is easy 
going. But t lere are many commit¬ 
tees which must go easily they are 
to go at all. On the facts here, I do 
not thinK the Judge could fairly infer 
that the members waited at the place 
of meeting from 8 to 3. The minutes 
do not say so, and the evidence of the 
recorder Santaya does not say so. 
What he says is: ^ The time fixed 
tor the meeting was 8 a. M. Defen¬ 
dants Nos. 8 audio were present at 
that time. So vve waited for the arri¬ 
val of the other members. But as no¬ 
body turned up. tlie meeting was ad¬ 
journed till the afternoon of that day.” 

Bo that brings one to this point. 
Admittedly there was no quorum, for 
the quorum is three. Could then the 
two members ad.journ the meeting 
either to a later hour that day or to 
some subsequent day, and in any 
event would such an adjournment be 
valid unles.s noti -.e of the adjeurnment 
was g;ven to all the member.s ? Now 
there are no special rules of tMs Com¬ 
mittee which have been frame,!, or at 
any rate which have been brought to 
our attention, and we must therefore 
decide the case on general principles, 
ihero being no quorum. I fail to see 

what power the two members had to 
adjourn the meeting to three o’clock 
that day or to three o’clock say two 
days attervvards, unle.ss at any rate 
notice or the adjournment was given 

to all the memuers. Ex hinmlhed no, 
such notice of the adjournment was 

therefore, 

that the adjourned meeting at three 
o clock was invalid. 

This .seems to me to be no mere 
technicality. If, instance, some 
member had come at nine o’clock and 
tound nobody present, he would natu- 

ral y assume that either the meeting 

f ®'nd was over : or that it 

had failed for want of a quorum, and 

come too 

late, and might go away. He would 
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not necessarily know without some ex¬ 
press notice that the meeting was to 
be held at three o’clock, I do not say 
that that happened in the present case. 
But one has to consider the matter on 
general principles. 

It seems to me, therefore, with all de¬ 
ference to the learned appellate Judge 
that the view he took cannot be sus¬ 
tained. One argument was addressed 
to us to the effect, that in India and 
in particular in the Districts, the vari¬ 
ous communities are easy-going peo¬ 
ple, especially as regards time, and 
that accordingly it would be a hard¬ 
ship to lay down any hard and fast 
rules about time. I am not laying 
down any such hard and fast rules. It 
is open to the Committee to frame 
any special rules they like within rea¬ 
son for the conduct of their own busi¬ 
ness. But it seems to me on the 
whole that the evils of allowing an 
indefinite delay in business are 
likely to outweigh the alleged 
hardships of reasonable punctuality, 
and to lead possibly to irregularities 
of a kind which it is very desirable 

to avoid. 

There is one other point, and that 
is, thet the notice convening the 
meeting did not specifically state that 
the meeting was called for the elec¬ 
tion of new trustees, nor was the no¬ 
tice given to all the members. The 

notice, Exhibit 39, does say tjiat one 
member of the Committee had died 
So possibly one might infer tha^ 
his place on the Committee was 
.to be filled up. But that is 

idifferent from the trusteeship of the 

suit temple, and the mere fact that 

the notice states that some very im¬ 
portant matters were to be transacted 
does not give one an express notice 
that appointments of new trustees of 
the suit Temple were to be made. It 
would also seem from the judgement 
of the lower appellate Court that 
notice was not served on one mem¬ 
ber of the Committee, Dewan Baha¬ 
dur Yennemadi, and that thf notice 
on one other man was doubtful, for 
only word was left at his house, he 
being away from home. 


Having regard to the view I take 
on the other part of the case, I do 
not think it necessary to decide 
this point about the sufficiency of the 


notice nor as to whether it was pro¬ 
perly served. But as the point has 
been raised, I may refer to 
Ladies fmpftial Club (1) where Lord 
Sterndale M. R. lays down some gene¬ 
ral principles governing meetinp 
for special purposes. He says ; 
cannot entertain any doubt that with 
certain very li^'ited exceptions where 
a special meeting of a Committee or 
any other body has to be specially 
convened for a particular purpose, 
every member of that body ought to 
have notice of and a summons to the 
meeting.” Then he refers to a case of 
Smyth V- JJoTtey^ (2) which was the 
case of an election and not as in 
Young V. Ladies JmmjjerioX Club (1) 

of an expulsion from a club, and 
quotes Lord Campbell as saying: “The 
election being by a definite body on 
a day of which, till summons, the 
electors bad no notice, they were all 
entitled to be specially summoned, 
and, if there was any omission to sum¬ 
mon any of them, unless they all 
happened to be present, or unless 
those not summnned were beyond sum¬ 
moning distance (as for instance, 
abroad) there could not be a good elec¬ 
toral assembly/’ Then he cites ano¬ 
ther case of /ft re Poflvgupjie Conf‘olida^ 
ied Cfpp^r (3) and 

quotes Lord Eslier as saying : “All 
the directors should have had notice of 
the meeting of the 24th/’ Then L'^rd 
Sterndale proceeds. “That was on 
general principles I think, and not 
any special provision in the articles 
that ttotice should be sent to every 
member.” Next he again quotes 
Lord Esher—“If they had not, then 
the meeting of the 24th was no valid 
meeting, and being an invalid meet¬ 
ing could not adjourn itself to the 
26th.” Then Lord Sterndale continues 
“therefore as to the general principle^ 

I think, there can be no question, 
and he points out that there are or 
may be exceptions where it is physi¬ 
cally impossible for a member ^ 
attend, he being abroad, or possi y 

dangerously ill; but that he does n 
know' of any other exception- 

As I have said, I do not 

decide whether in this particula£_ca^ 

(1) (19-201 2 K- P. 523, 52L 5:^8. 

CO [lR4ei2H.L. 0.789. 803. 

(3) (18891 42 Ch. D. 160, 167. 
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the notice sent was sufficient, or 

whether it ought to hare stated ex- 

pressly that new trustees were to be 

appointed. I have no doubt that the 

latter course is far preferable, but 

whether its omission Wwuld invalidate 

the appointment is a question that I 
leave open. 

There is one further point. It is 

said that even if the election of 1913 

was invalid, it was ratified by a subse- 

quent resolution in 1916. It appears 
that the custom was for the persons 
who had been elected Muktesars to be 
entered in a particular book belonging, 

I gather, to the Collector. Some hitch 
arose about this, and consequently the 
Collector suggested that the matter 

should be reconsidered by the Temple 

Committee. Accordingly they pur¬ 
ported to meet again and to re-elect 
these particular persons. 

This point is not dealt with by the 
lower appellate Court. But the learn- 

Snl the per- 

sons who purported to make these new 

factions were only three, of whom 

onewas defendantNo.il. who ouit™ 

clearly had not been validly appointed 
a member of the Committee. Hriiad 

to .h, lower ap"pena.e"Ut:" “K 

any L^tThe"’^" understand that in 

^ would be the e-eatest 

confirmation this alleged 

deffndant No ^P^i^tment of 

cumstancls 'Jo not 

on the vah^:‘f ‘V.to rely 

In tS, J "oif nnnfirma.iop. 

allow thic therefore, I would 

judgment of ' 

"^udge. ® ^®arned Subordinate 

totmJnd^^Jhe'ir'**’ ^PPeHants had 

specitically'‘‘V:i3i“^“« of ^PP«"» hy 

which they eventiaflv 

/ uventually succeeded, and 
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an adjournment of the appeal 
became necessary for their opponents 
to meet these points. 

On the whole we think the justice 
of the case will be met by letting the 
judgment of the trial Judge as to the 
casts of the trial stand. As regards 
the costs of the proceedings before 
the District Court, both on the first 
wcasion and on remand, we will 
direct that each party should bear his 
own costs. As regards the costs of 
this appeal, we direct they be paid by 

defendants Nos. I to 4 including the 

Appeal No. 269 of 

™Uupe 7.1921^ 0“”' 

Fawcett J.-i agree. I am certainly 
ndisposed to be too technical in dea 

nf"ho/ ^ ra^^etings ip the rnofussil 
of bodies like this Temple Committee 

whose appointment of defendants Nos’ 

' I quite agree 

with the learned District Judge that 

practice must to a large extent be 

?he m sufficient authority for 

the mode of transacting biisiness.^But 

tha?th?'°® ^ is clear 

i" treat¬ 
a continuation of the first mee^r^ is 

one that contravenes a very necessarv 
and reasonable principle of justice 
and equity, viz, that every men bel of 
a committee or other body should have 

This is s ;L!^'h "“'c- 

laid down very strongly by thrCourts 

?o.™e of a'ltelr'’"". ’'''*'" 
has poInled^iuT ?lf ‘“''“"I 

hrppeJid''thr?lm'''®’ 

whl^h'uhad 

take paJtTn adjourned, did not 

adjourned meeMng N^JouK 
that that is noi^.ii ^ 

and fhaf i. pXt^'dtd'nMtS’J; 
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But that does not, in my opinion, 
affect the principles of law, on which, 
in dealing with a case of this kind, 
we must act, especially as the busi¬ 
ness which was transacted is of a. very 
important kind, viz, the appointment 
of trustees, a matter concerning 
which the Courts are scrupulous to 
see that ordinary principles regulat¬ 
ing the validity of election, &c., have 
been properly complied with. 

The assurn 'tion of the District Judge 
that the second meeting was a mere 
continuation of the first is opposed 
to the actual facts, and I do not think 
that it can be properly justified by a 
reference to dilatory habits and easy¬ 
going vv-ays. If we are to accept that 
as a sufficient excuse for a departure 
from the ordinary principles regar¬ 
ding meetings of Committees, then it 
would be very difficult to draw the 
line- and I think that, as my learned 
brother has pointed out, it would lead 
to far greater confusion and injustice 

than the opposite view. 

The learned Judge has cited an inst¬ 
ance which, he considers, is in favmur 
of his view, viz., tliat at trie hrst 
session of a newly constituted House 
of Commons, two University Mem- 
bers (nn one else appearing) adjourn¬ 
ed the House until His Majesty s plea- 
^ure be further known. But in niy 
opinion that does not really support 
the view of the matter that he has 
taken. In that case there would 
neces^^arilv be notice to all the Mem¬ 
bers of the House as to the time when 
they were to meet again, for His 
Majesty’s pleasure would be signified 
in a form that would reach all mem¬ 
bers concerned in due time. Then 
again, there is an arrangement in the 
House of Lords in England, by which 
if there is not a (luorum of members 
at the proper time, there is automa¬ 
tically an adjournment to a definite 
hour later on. So also in the case oi: 
companies, there is usually a pro¬ 
vision under which if within half an 
hour from the time appointed for the 
meeting a Quorum is not present, the 
meeting shall stand adjourned to the 
same day in the next week at the 
same time and place. But that is quite 
a different case, for there is a definite 
time fixed for the adjourned meeting, 
which is known to all the members^ 


so that they hare an opportunity of 
attending at the proper time. In the 
present case no evidence was adduced 
that there was any similar practice 
in this case, and it is too late now to 
ask us to consider that point In any 
case the time fixed, viz., 3 P, M., 
is not alleged to have been a time 
fixed according to such a practice but 
it happened to be the particular time 
selected by the two members. 

Therefore I agree with my learned 
brother that the appeal should be allow¬ 
ed and the order ‘of the Subordinate 
Judge restored. 

allowed. 
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Martkn and Fawcett. 

BoSiTigow a Virapa.xgow la- 


JJ- 

-Appel 


lant. 
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Irgowdati Kallangowda —Respondent. 

F. A. .No 266 of D.-14th Nov- 
3 mber 1922, from the decision of Asst. 
T. of Dharwar in Darkhast No. 82 of 

L920 

(a> Civil P. C. S. no ~ HcMrirtion on 
lispo^imi poircr - Deed of co mprovt;.-se 6/y a 
Hilulii widoir 

Docuincnt of compromise between a widow 
and a minor ran as lollows have taken lor 
myscll the property for the period of my life* 
tiiiH'. 1 ii'one sliall pay Jud) and X shall ge 

on mak.ng Vahi wot. i shall not sell or mort¬ 
gage or give it on self reducing mortgage or 
give it as present or in auy inamtcr give it 
into the possession of others. If 1 do so, it 
will not bo valid. After my death, the sa'd 
minor a oiic is owner of the said property. 
Held tliis restriction on aliciuition prevents 
the judgment-debtor from having ^ disposing 

power within the meaning of S 
seiiuently as that restriction is ^velid. the pr 
perty cannot be attached, l’.^2rr Col. 1. 

(h) T. P. Act. S. 0 (d)-i'coK. 

S- (i (d) recognises that an interest 

perty may bo val'diy created which is res ric 

ed in its enjovmentto the owner per^onaUy. 

p. col, i 

{<:) T.P. Act 6’. JO-Pevd of ' 

Land maintenance ~ Family netfle^Hent-^ >t 

transfer 

The deed of compromise did not 
purport to transfer e?: 

tain limited interest. This 
than that of a Hindu Widows 
she claimed, but it was more 
right to maintenance . 

minor wan •' here aa i« 

ther« was no such trailer 

tioned in S 10 P, 278 Col, 1. 
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tfilkani —for the Appellant. 


i?. A, Jahagiidar-ior the Respondent. 

Mwritn J.- The question on this first 
appeal is whether the interest of 
Irawa, a Hindu widow, under the 
agreement Exhibit 28 can be attached 
in execution of the decree against her 
and others in this suit. The learned 
Judge following the decision of Sir 
Charles Sargent and' Mr. Justice 
Nanabhai in Diwali v. Gtnesh 

(1) has held that it cannot be attached. 
The appellants seek to distinguish 
that decision, because it was before 
the Transfer of Property Act came 
into operation in this Presidency. 
Alternatively they say it was 
wrong. 

Now S bO of the Civil Procedure 
Code states what property is liable 
to attachment or sale in execution, 
viz., “lands—and save as hereinafter 
mentioned, all other saleable pro¬ 
perty belonging to the judgmen t- 
debtor, or over which, or the profits 
of which he has a disposing power 
which he may exercise for his own 
benefit,—Provided that the following 
particulars shall not be liable to uch 
attachment or sale, namely,—(«) a 
right to future maiiitenance” 


consideration 

a disposing 
quently her 
attached. It 


In ULwoLi\, Ajaji Gcnesh^ (]) whic 
was also the case of a Hindu widov 
it was held in eitect that the reslnc 
tion on alienation contained in th 
document of compromise then unde 

prevented her havin 
power, and that conse 
interest could not b 
-- was. therefore, unnt 
cessary to consider whether her ir 
terest^ under that document amounte 
to a right to future maintenance 
within the meaning of sub section (r 
In the present document of comorc 
mise, Exhibit 28, the restriction o 
ahenation is equally if not mor 
emphatic than in Diwa'i v. Apa 
1') It runs: ^ “ 

nerfw^'^® ‘^y'^elf the prc 

Idlone shall pay Judi and I shall g 
on making vahxu.al., I shall not se] 

IS r, “j” 

(1886) 10 Bom, ^342. 


( 1 ) 


b« valid. After my death, the said 
minor alone is owner of the said pro¬ 
perty.” 

In my judgment, this restriction 
on alienation prevents the judgment- 
debtor from having a ‘‘ disposing 
power ” within the meaning of S. GO 
and consequently if that restriction is 
valid, the property cannot be at¬ 
tached- 

Stopping there, therefore, I am of 
opinion that the learned Judge was 
right in following Diw^li v. Apaji 
(Janesh. I may add that this decision 
was followed in AJuni“(i7ni jya.idu v 
ArnmuHi Ammol (2) where by a slip 

the word ‘not” has been omitted from 
the head-note. 

Turning next to the Transfer of 
Property Act, the appellant contends 
that under H. 1() in Chapter 11 the 
above restriction on alienation is in¬ 
valid. The re.-ipondent relies on S. G 
(d) which enacts that ‘‘an interest 
in property restricted in its enjoy¬ 
ment to the owner personally cannot 
be transferred by him.” He also relies 
on S. 2 (d; wliich provides that “no¬ 
thing in the .second chapter shall be 

deemed to alfect any rule of Hindu- 
law.’ 


- --V* u aiiu -Oruwil s 

Commentary ,7th Edn.) on the 

Transfer of Pronerty Act at page 42 : 

‘ It may in some instances be dirfi- 
cult to mark the distinctions between 

holdings t',. which this paragraph 

Isection 6 (])] may apply and cases 
falling under sect iO, in which it is 
attempted to fetter the transferee’s 
power of alienation. A right to future 
maintenance cannot he attached in 
execution of a decree- And it seems 
^ear that such a right enj^'yed by a 
Hindu widow cannot oe made the 
subject of a sale or ot’ner transfer bv 
her, since the right exists for heV 
personal benefit only. It may be 
doubted oven whether she can effec- 
timlly transfer her interest in propertv 
allotted to her for maintenance.” 

In ray opinion it is clear that S. G 

(d) recognises that an interest in pro¬ 
perty may be validly created which is' 

restricted in its enjoyment to the 
owner personally. The Act says the 
ow^er cannot transfer such an in- 

(2) (1904) 15 M. L. J. 7. 
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tOTGsfc; but if th© restriction wa« in¬ 
valid, it would follow that he would be 
able to do so. Accordingly in con¬ 
sidering S. 10, one has to see that it 
clearly applies to any particular 
document. Have we then in the 
present ca-^e any property ‘‘transferred 
subject to a condition or limitation 
absolutely restraining the transferee- 
from disposing of her interest” ? Sect. 
5 defines “transfer of property” as 
meaning ‘‘an act by which a living 
person conveys property, in present 
or in future, to one or more other 
living persons, or to himself and one 
or more other living persons ; and ‘to 
transfer property’ is to perform such 
act.” 

Now in the present case one must 
bear in mind the circumstances under 
which Exhibit 28 came into operation. 
The widow was claiming a Hindu 
widow’s estate in all the lands on the 
allegation of a separation of interest. 
The minor on the other hand claimed 
that she was only entitled to main¬ 
tenance because t e lands had remain¬ 
ed joint. The compromise arrived 
at was that the widow was to have a 
restricted life-interest in certain 
lands, and the minor was to take the 
rest of the lands and the reversion in 
the former lands. Prirna facie there¬ 
fore, it would seem quite natural to 
restrict the widow’s power of aliena¬ 
tion and so prevent the possession or 
management passing out of the 
family 

But where do we find in this docu¬ 
ment a transfer from A to B ? What 
the widow says is that she has taken 
for hereself the suit property for the 
period of her life-time ; and the sub¬ 
sequent covenants by her make it 
clear that all she is intended to have 
Is an interest in the property restrict¬ 
ed in its enjoyment to her-self per¬ 
sonally- But that is the very type of 
interest referred to in S. 6 (f^) The 
deed does not expressly purport to 
transfer or convey anytfiing. Nor 
does it decide the original point in 
dispute. She is to have the lands for 
a certain limited interest. This in¬ 
terest is less than that of a Hindu 
widow’s estate, which she claimed, 
but it is more than the bare right to 
maintenance which was all the 
minor was prepared to allow her. 


In my ^ opinion, therefore, there was 

no such transfer** here as is mention¬ 
ed in S. 10 

Nor is this any fanciful distinction. 
In English law, for instance, there is 
a clear distinction drawn between an 
absolute gift followed by an attempted 
restriction on alienation, and a gift 
to a man of an interest determinable 
on alienation* The distinctions between 
these two classes of cases are set 
out in Wace on Bankruptcy, pp. 
182 and 183, the latter class of in¬ 
terest being a valid one. The learned 
author proceeds at p. 183 : 

But a proviso for cesser on bank¬ 
ruptcy or alienation, without an ex* 
pres*^ gift over, may be part of the 
original gift; and there are numerous 
decisions, chiefly on wills, that a 
gift of real or*personal estate to A 
for life, with remainder over and a 
proviso that if A should attempt to 
assign, etc. his life interest should 
cease, is read as a limitation to A. 
during his life, or until he should 
attempt to assign, and upon that 
event over, and is valid accordingly. ” 

Similarly in In re Deimold; Detmoldw 
Detmoli (3) Mr. Justice North at p. 
588 said; — 

“It is said that a gift over of a 
man’s own property in the event of 
his bankruptcy is void, and no doubt 
that is so. But it has been held t^^at 
a gift over in the event of a volun¬ 
tary assignment by him is valid. 
This was established by Brooke v. 
Pearson (4) and Knight v. Browne (5), 
and I think the principle of those 
decisions applies to an involuntary 
alienation by operation of law in 
favour of a particular creditor ” 

Or again in the Transfer of Pro¬ 
perty Act itself we find in Ss. 12 and 
31 instances of invalid and valid li¬ 
mitations on a transfer of a particular 
interest. T only quote these instances 
to show that s. 10 cannot be taken 
merely by itself, bub must be con¬ 
strued strictly, and that it must nor 
be used to defeat well-recognized 
provisions. In the present case I am 

(3) [1880] 40 Ch. B. 585. 

(4) [1859] 27 Beav. 181. R. 38. 

(5) [1861] 9 W. R. 515. 
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dealing with a Hindu widow, and 
it seems to me that the restrictions 
placed upon her powers in the pre¬ 
sent case were very natural ones. 

In Kuldip Singrfe v Khelrani Koer (6) 

there was a compromise of a dispute 
between a Hindu wido^' and other 
members of the joint family. Under 
the comoromise she was given pos- 
session for her life on account of 
maintenance of her husband’s share 
in the property, and then followed 
a clause which I construe as a 
restriction on alienation. It provided 
that if the widow took or executed 
any sort of t document, it would be 
null and void. It further provided 
that both parties might execute a 
document but any document not 
consentf»d to by both parties should 
be null and void. Subsequently 
the lady alone executed a lease 
for eleven years, and it was claim¬ 
ed that the execution of that lease 
was a breach of the covenant. 
The Court of first instance held that 
the covenant was invalid, but on 
appeal this decision was set aside, 
and the judgment of the High Court 
proceeded (p. 871): 


“W'e are unable to follow the 
reasoning upon which he (the Judge) 
comes to that conclusion. Admittedly 
there is nothing in any statute law 
which renders such a provision in¬ 
operative. Sections 10 and 15 of the 
Transfer of Property i\ct have no 
application here; and we are unable 
to see any principle underlying 

those sections which can be applied 
to the present case, or that there 
was any sort of ab.-ence of equity 
m an arrangement of this kind. This 


as far 


was a settlement of a 
elfect must be given, as la 
possible, to every portion of it 
not at all an unreasonable prov 
that reversioners giving up 
claim and allowing a 

remain in 

«ion of their property should 
to letain supervision over it ar 
prevent any acts on her part v 
oaight cause injury to their rever 
Ary rights. A provision of 
^ Only not contrar; 



(6) 11898J 
463. 


25 CaL 869-2 C. ) 


law, but is one which might rea- 
sonabiy be made in common prudence 
by reversioners. There being admit¬ 
tedly nothing in law to show that this 
covenant is illegal, effect, must be 
given to it.” 

It was contended before us that 
the covenant in that case did not 
amount to a restriction on alienation, 
but in my opinion that argument is 
erroneous. 

The distinction between a compro¬ 
mise and an alienation or transfer is 
further exemplified by l.ord Moulton 
in AJv^antmat titran v. 

Sohan Bibi (7) to which my learned 
brother has drawn my attention 

In the result, therefore, I am of 
opinion that Exhibit 28 was a com¬ 
promise under which the widow was 
to rt main in the personal enjoyment 
of certain lands for the term of her 
life, and that it did not amount to a 
“transfer of property’Vithin the mean- 
ing of S. 10 of the Transfer of 
Property Act. 

It that view of the case, it is un¬ 
necessary for me to consider whether 
the compromise is not aNo protected 
by s. 2 (d) of the Transfer of Property 
Act, which provides that nothing in 
the second chapter of the Act is to be 
deemed toallect any rule of Hindu 
law. Nor need I consider whether the 
document is merely a right to future 
maintenance within the meaning of 
s. tiQ (n) of the Civil Procedure Code, 
or wheth'^r as indicated in Govifda 
Pilhn V. Meenafchi ArM (8) what the 

widow acquired was a right not to 
maintenance but to certain property 
or rather the usufruct of that proper¬ 
ty. In this latter case the property 
attached consisted of standing crops 
only and not of an interest in future 
as well as present income as in the " 


present case. So, too, S'undar Bibi v. 
ii<ijind>T A arain Sivgh (9; depends on 
the effect of r. 60 (n). 


Another authority 

cited to 

us 

is 

(7) 

11914] 18 C. W. 

N. 92b-27 

M. 

L 


J. 149-1 L. W. 648-24 

I. 

0 


•m (P r.) 




(8) 

22 M. L 

J. 204-10 

M. 

Lu 


T. 493-(1911) 

2 M. W. N. 563 


-13 I. C. 152. 




<9) 

11921] 43 All. 

617-19 A. 

L. 

j 


648-63 I. C. 181. 
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Gulab Kuar v. Bansidhar (10) where Mr. 
Justice Knox held that the interest 
of a widow in certain lands assigned 
to her in lieu of her maintenance 
allowance could not be attached. But 
on appeal in Bansidhar v. 
Qulab Kuar (11) the point was left 
open (see p. 449), as it was held that 
no appeal lay. 

In my judgment, therefore, on the 
true construction of the particular 
document we have to deal with, viz., 
Exhibit there is nothing in the 
Transfer of Property Act or other¬ 
wise which invalidates the restriction 
on alienation. Consequently, in my 
opinion, decision of the learned Judge 
was right and this appeal ought to be 
dismissed with costs 
'Fawcett J.—In this appeal two 
points have been urged:— 

(1) that defendant No. 2 had a power 

of disposal over the usufructuary 
interest of the lands, within the mean¬ 
ing of S Civil Procedure Code, 

and that Diwali v. uu.ne.sk (1) 

does not apply or in any case was 
wrongly decided; 

(2) that the case does not fall under 
clause (n) of S. 60, viz. a right to 
future maintenance. 

As to (I) it is urged that the restric¬ 
tions against alienation in Exhibit 28 
are void under S. *0 of the Transfer 
of Property Act, and that this section 
applies (notwithstanding the last para 
of 3. of the Apt) because there is no 
rule of Hindu law against a widow 
alienating her life-interest, as is 
indeed recognised by Sargent C- J. in 
Diwali V, Apoji uanestt (1) where he 

says a Hindu widow’s estate has long 
been held to be transferable. 

In my opinion, the answer to this 
is that Eyhibit 28 is not a ‘transfer 
^ of property as defined in S. ^ of the 

I Act, so as to fall under S- 10, but is a 
compromise or family arrangement to 
which the Courts should give etfect, 
notwithstanding that a party may 
thereunder receive a less interest than 
he or she would ordinarily have under 
Hindu law. 

The basis of defendant No. 2’s title 
under Exhibit 28 is not a conveyance 
by a person having an admittedly 

no) [18^3] 5 All. 37]-(1893) A. W. 

N. 149. 


good title to convey, but a compromise 
of conflicting claims. The distinction 
is pointed out by Lord Moulton in 
Musammat Hira > Bioi v. MusammcU 
Sokan Bibi i7) where the corapromiic 
was held not to be an alienation but a 
family settlement, in which each 
party took a share of the family pro¬ 
perty by virtue* of independent title 
which was to that extent and by way 
of compromise admitted by the other 
parties. 

As instances, where the Privy 
Council have recognised the validity 
of such compromises in spite of their 
deviating from the strict rights of the 
parties, I may refer to khuani La^ 
Gobind tirnikna J^ainin (12), where 

the High Court wrongly held there 
was an alienation'^ Z,*'khfaj K unwar v, 
ttuipal Singh (1), where there was a 
change of the impartible character of 

the Brijraj Singh, y, S^todnn i^ingh 

(14), where the compromise was 
upheld though there was an unequal 
partition aiiioiig three sons; and 
Kanha .1 Lai v. Bnj (15), where the 
compromise was upheld, though the 
last male owner deprived himself of 
his right to claim as a reversioner 
against a Hindu widow. 


(11) (1894) 16 All 44:3-(1894) A. W. 
N. 546. 

(12) (1911) 33 All. 356 (365,367)-38 
I A. 37-15 C. W. N 545-S A. L, J. 
552-13 C. L J. 575-13 Bom. L. R- 
427-10 M. L. T 25-(1011) 1 M. W- 
N. 432-21 M. L. T. 645-10 I* C. 


(13) 11^11)34 All. 65 (70,7l)-ll M. 

L. T. 1-(1912) M. W. N. 16-9 A- L. 
J. 40-16 O. W. N- 217-15 C, L. J' 
72-14 Bom-L. R* ' 

1-39 I A. 10-13 I. C- 269 (P. O.) 

(14) (1913) 35 All. 337 

I. A. 161-11 A. L. J. ^ 

W N- 949-18 C. L. J. 37-14 M. L* 
T. 11-25 M: L. J. 188-(1913) M' 
W. N. 515-15 Bom. L. R. 652-19 

I. C. 826 (5, C.) 

(15) (1918) 40 All. 487 (496)-45 L A* 
118-22 a W. N. 914-8 L. W. 212 
24 M. L. T. 23-35 M. L. J. 459-16 
A L. J. «25-(19l8') M. W. N. 709- 

M a I. J. 394-5 W- 

n _T "D 104^—47 T- C, 2U7 


(P. c.) 
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The Courts lean in favour of such 
family arrangements ( Halsbury’s 
Laws of England. Voi XIV, Article 
liiO, p. \ Chabild'is v, Bamdu'i (16) 
and Ramdd^ V. Chabildas (17). As long 
ago as 1869, this Court acted on the 
same principle: see .buhekar Hmfada 
Haji^aba v. Maibihi and Sidi Saheb, (18), 

Therefore I agree with ray learned 
brother thac S. 10 of the Trans*^er of 
Property Act does not apply to the 
case ; cf. Kuldip Smgh r. Kkeintni 
Koer, (Gi 

The settlement was a reasonable 
one Toe minor had reversionary right 
under Exhibit 2'S, and it was proper 
to restrict Che widow from alienating 
or parting with possession, which 
might entail litigation after her 
death. Nor has the widow herself 
objected to this re'triction. On the 
contrary she >’elies on it in her opposi¬ 
tion to the Darkhast. 

1 think, therefore, the lower Court 
rightly held that defendant No. had 
no power of disposal over the 
usufructuary interest of the lands. At 
most all that she can dispose of is 
actual usufruct in hand (e. g., standing 
crop), and slie has no power to dispose 
of future usufruct, whic!\ would, in 
effect, be a disposal of the corpus of 
the property. Consequently she ha.s no 
disposing power over the lands sought 
to he att.iclied. O'* the future profits 
thereof which it :s impliedly sought 
to attach by the attachmen'. of tiie 
lartds. 

I thiuk also that the reasoning in 
the nenultimate para of the judgment 
inOiuHtUy, Apdji Oaneih (f) applies 
exactly to this case, arid should be 
followed, 'fhat case was also one of a 
compromise. 

It is uwnecessary to go into the 
question whether the interest sought 
tube attaclied is a right to future 

maintenance, within the meaning of 

S. OO(ri), 

1 concur, therefore, that the appeal 
should be dismissed with co.sts. 

Appeid (/Nmisscri. 


(Ifi) 1009) 11 Bom. L. R. 60G (63] 
3 I. C 257. 

07)11910) 12 Bom. L. R. 621 (6 
7 I. C. 134. 

O^) (1869) 6 B. H. C. A. Q. J. 777 
1923 B—36 
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Marten and Fawcett, j.i. 


Ska BulakhidM 
dant-Appollant. 


.lamawdr/s—Defen- 


Shah Gunjatmm Dalsukhram —Plain- 
titf-Re^jpondent. 

S. A. No G13 of 192J datud 14t!i Nor- 
1922 against the decision of the A^sis. 
tant Judge of Ahmedabad in Appeal 
No. 8 of 1919. 

^'0 i-^^onstructiun, 

* \ 

A dijcid recited thdt tUore \vas ori^iui^liy one 
house auU it thea proceedeu taat three houses 
.were aiterwards bunt anew aud “are hereby 
.sold to you '.v'ltd tue right of iiigi ess and egress 
tbruiigii the rnaiu cioo** aad iiiveii over to your 
posse.^sioo’' Tuoii followed the pai;t.oulai's of 
bouuuai'ies. Tiieu coiues a clause about the 
C-uowii. J.t rau "there :.s au opeu Cuowk belong 
lug to chose three ' houses auti in froi t of the 
dwO:' of Jiiy ociier house. An ruay use the said 
(Jho .Vi accordiiig to tuo limits of tueu- respective 
bc'uscs aiul iiiiiiates of all the xour houses h»vo 
the of e-ress ana iugresM ihrogii tiie maiu 
KU-ddki door”. Held that the worde Opeu Chowk 
beiocgihg to these tnree houses do not mean, 
Lvaviug regard to tne context, that the Chowk 
was to bo in the cxciUsive ownership and 
possession of the three houses. ■ Tne words all 
may use the said chowk meant a!l four Iiouses 
■ '.nd tnere tuey have the same meaniugas the 
inmates oi ali the four houses relerred to in the 
.loxc sentence. The word accordiap to the limits 
ot t[ e-v respective houses meant that all might 
use :ae Chowk aud this means tue whole 
<biowk. 1/9. J.c c. i, 

( 6 ) Pruct'.duri.-~~Injunction on (he yround of 

i'he Court ought not to grant au injunction 
cm th(; giound ox iiuisaiice, uiilof»s the nuisance 
which IS a (luest'Ou of fact is proved, c.I,] 

R. J. for the Appellant. 

/y. V. Uioaiici—ioT the Respondent. 

% 

J. Thi.s is an unfortuxiate 
suit between neighbours, and it con¬ 
cerns mainly the rights of the parties 
to the chowk coloured pink on the plan 
Exhibit 17, and the rights in respect 
of the Wdtei* tap iyxiiibit Cr shown on 
the same plan- It appears that for¬ 
merly, that is to say prior to 1911, the 
whole of the property shown on this 
plan belonged to the defendant or his 
predecessors-in-title. The property 

consists of 4 houses, and as the result 
of a sale deed of the l9th of March 
l9il, Exhibit 16^ these houses were 
conveyed to the plamtiff’s predeces- 
sors-in-title, and the remaining house 
was retained by the present defendant. 
The plan I have teferred to has the 
parties just the other way round, biit 
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Gulab KuaT v, Bansidhav (10) where Mr. 
Justice Knox held that the interest 
of a widow in certain lands assigned 
to her in lieu of her maintenance 
allowance could not be attached. But 
on appeal in Bansidhar v. 
Oulab Kuar (H) the point was left 

open (see p. 449), as it was held that 
no appeal lay. 

In my judgment, therefore, on the 
true construction of the particular 
document we have to deal with, viz.. 
Exhibit 28. there is nothing in the 
Transfer of Property Act or other¬ 
wise which invalidates the restriction 
on alienation. Consequently, in ray 
opinion, decision of the learned Judge 
was right and this appeal ought to be 
dismissed with costs 

Fawcett J.—In this appeal two 
points have been urged: — 

(1) that defendant No, 2 had a power 

of disposal over the usufructuary 
interest of the lands, within the mean¬ 
ing of S tio. Civil Procedure Code, 
and that Diwali t\ uanes/i (1) 

does not apply or in any case was 
wrongly decided; 

(2) that the case does not fall under 
clause (n) of S. 60, viz. a right to 
future maintenance. 

As to (t) it is urged that the restric¬ 
tions against alienation in Exhibit 28 
are void under S. *0 of the Transfer 
of Property Act, and that this section 
applies (notwithstanding the last para 
of S. of the Apt) because there is no 
rule of Hindu law against a widow 
alienating her life-interest, as is 
indeed recognised by Sargent C- J. in 
Diwali V. Apoji ijanesh (1) where he 

says a Hindu widow’s estate has long 
been held to be transferable. 

In ray opinion, the answer to this 
is that Exhibit 28 is not a ‘transfer 
^of property as defined in S. b of the 

I Act, so as to fall under S- 16, but is a 
compromise or family arrangement to 
which the Courts should give etfect, 
notwithstanding that a party may 
thereunder receive a less interest than 
he or she would ordinarily have under 
Hindu law. 

The basis of defendant No. 2’s title 
under Exhibit 28 is not a conveyance 
by a person having an admittedly 

(10) Il8y3] 5 All. 37] -(1893) A. w. 

N. 149. 


good title to convey, but a compromise 
of conflicting claims. The distinction 
is pointed out by Lord Moulton in 

Muaammat Hira. Bi*}i r, Musammat 
Sohan Bihi i7) where the compromise 
was held not to be an alienation but a 
family settlement, in which each 
party took a share of the family pro¬ 
perty by virtue - of independent title 
which was to that extent and byway 
of compromise admitted by the other 
parties. 

As instances, where the Privy 
Council have recognised the validity 
of such compromises in spite of their 
deviating from the strict rights of the 
parties, I may refer to hhunni Lat v. 
Gobind Krutfina jS/atain (12), where 

the High Court wrongly held there 
was an at if.nation' K unwar v, 

htitpal Sirtgh (1), where there was a 
change of the impartible character of 
the estate; Brijroj ^ingh v, ;Sbeod.an Singh 
(14), where the compromise was 
upheld though there was an unequal 
partition among three sons; and 
Kanttai Lai v, Bnj L^l (15), where the 

compromise was upheld, though the 
last male owner deprived himself of 
his right to claim as a reversioner 
against a Hindu widow. 


(i])(1894) 16 All. 443-(1894) A. W. 
N. 546. 

(12) (1911) 33 All. 356 (365,367)-38 
I A. :^7-15 C. W. N 545-H A. L, J, 
552-13 C. L J. 575-13 Bora. L. R- 
427-10 M. L. T 25-11911) 1 M. W- 
N. 432-2LM. L. T. 645-10 I- C. 


(13) (1911) 34 All. 65 (70,7l)-ll M- 
L. T. 1-(1912) M. W. N. 16-^ A- L. 
J. 40-16 61. W. N* 217-15 C, L. X 

72-14 Bom. L. R- 33-23 M. L. J. 
1-39 I A. 10-13 L C- 269 (P. C.) 

(14) (1913) 35 All. 337 

I A. 161-11 A. L. J. 698-17 C- 
W N 949“18 C. L- J- •‘’7—14 M. L- 

T 11-4 M: L- J- 1«8-(1913) M' 

W. N.'^SIS-IS Bom. L. R. 652-19 
I. C. 826 (P, C.) 

(15) (1918) 40 All. 487 (496)-45 I. A- 
118-22 C. W. K. 914-8 L. W. 212- 
24 M. L. T. 23-35 M. L. J. 459-16 
A L. J. «25-(l9l81 M. W. N. 709- 
M C. T.. J. 394-5 P... L._W. 294- 


. ^ ^ I rv i o 
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The Courts lean in favour of such 
family arrangements ( Halsbury’s 
Laws of England. Vol XIV, Article 

1-230, p. 54h ; v, /tamda^i (16) 

and R^mda^ v. Chabildm (I?). As long 
ago as 1869, this Court acted on the 
same principle: see .buhekar Haquda 
HajM^aba v, M(obi^i and Sidi Saheb, (18) 

Therefore I agree with my learned 
brother than S. 10 of the Transfer of 
Property Act does not apply to the 
case ; cf. Kuldip v, Kkeintni 

Koer, ( 6 t. 

The settlement was a reasonable 
one The minor had reversionary right 
under Exhibit 2s, and it was proper 
to restrict the widow from alienating 
or parting with possession, which 
might entail litigation after her 
death. Nor has the widow herself 
objected to this restriction. On Che 
contrary she relies on it in her opposi¬ 
tion to the Darkhast. 

i think, therefore, the lower (Jourt 
rightly hold that defendant 2 had 
no power of disposal over tiie 
usufructuary interest cf the lands. At 
ino.st all that she can disoose of is 
actual usufruct in hand (e. g., standing 
crop), and she has no power to dispo.se 
of future usufruot, which would, itt 
effect, be a disposal of the cor/tu^ of 
tlie properly. Conseiiuently she has no 
disposing power over the lands sough- 
to he att.iclied, o'* the fmure prolits 
thereof whiclt it is impliedly sought 
to attach by the attachment of tiie 
lands. 

I think also that the reasoning in 
the penultimate psra of the judgment 
inDiwdliy, Ap<iji Oaneifi (L applies 
exactly to this case, and should be 
followed. That case was also one of a 
coinpromise. 

It is UKinecessary to go into the 

question whether the interest sought 

tube attached is a right to future 

maintenance, within the meaning of 
S. 00 (n). 

I concur, therefore, tiiat the appeal 
sliould be dismissed with co.sts. 

Appeal di^in.i<<nid. 


(Ifi) 190'J) 11 Bom. L. R. 606 (661)— 
6 I. C 257. 

(l!^) (1869) 6 B. H. C. A . C. .1. 777. 
1923 B—36 


1923 BOMBAY 281. 

Marten anu Fawcett, J.i. 

Sha Biil(dhida$ Jamandas —Defen- 
dant-Appellant. 


V 

t^kak Ga nyatram Dais u khra rn — Plain-" 
tiff-R-espondent. 

S. A. No ud3 of 1921 dated L4th Nov- 
• 192-3 against the decision of the Ajjsis, 
tant Judge of Ahmedabad iu Appeal 
No. 8 of 1919. 


Diel-^onstructiun, 

A Ueod recited th-it was uriginaliy one 

house uiiU It then proceedea taat three houaes 
were aitervs'ards bunt anew aud “are hereby 
.so!(l to you with tue right oi' iiigi ess and egress 
tbroiigii Che main doo*' and -;veu over to your 
po.sse.'iSiOif Tuoii I'ollowed the paiit.culars of 
boundaries. Then conws a clause about the 
C-'qosvk. ft ran "there i.s uu open Cnovsk belong 
ii'g to chose three ' houses iiua in iVoi t of the 
d..,0!' ot niy otner house. Ail may use the said 
(Jh'j A’tL according to tue limits of tueir respective 
h(2dScs and uudates oi all the four houses h-^vo 
the of egress and ingress throgii tlie main 
fihauki door”. Held that the words Open Chowk 
hi'iocgiiig to these tnree houses do not meau, 
huvuig reg'-^rd to tne context, that the Chowk 
,v;is CO bo in the cxcuisive ownership and 
po.ssessiou of the three houses. • The words all 
'nay use the Haiti chowii meant all four houses 
and tnere taey have the same meaning as the 
inmates Oi ali the four houses reierred to in the 
-:exo sentence. The word accordiup to the iimits 
ot c! e r respective houses meant that all might 

vise tao (JhOvvk and this means tue whole 
Onowk. c. /, ;.\j 

{In Hruct'din'e-—injunction on the yround of 
nui.^ance. 


i'iie I'ourt ought not to grant an injunction 
on the ground of nuisance, unless the nuisance 
which is a question oi fact is proved. c,L] 

R. J, litakor for t ;[^0 Appellant. 

R- D^oatia for the Respondent. 

M'lrten ,/. ^Thi.s is an unfortunate 
suit between neighbours, and it con¬ 
cerns mainly the rigfiCs of the parties 
to the chowk coloured pink on the plan 
Exiiibit 17, and the riglits in respect 
of the water tap kjXnibic (j shown on 
the same plan- It appears that for¬ 
merly, that is to say prior to 1911, the 
whole of the property shown on this 
plan belonged to the defendant or his 
predecessors-in-titie. The property 
consists of 4 houses, and as the result 
of a sale deed of tlie 19th of March 
l9ii, Exhibit lOj these houses were 
conveyed to the plamtifEs predeces- 
sors-in-title, and the remaining house 
was retained by the present defendant. 
The plan I have teferred to has the 
parties just the other way round, biit 
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that is because it was made for the 
purpose of another suit where the par- 
ties were reversed. 

The plaintiif s claim as regards the 
ohowk is founded on the allegation 
that he is the owner of the chowk. 
This allegation has been decided aga¬ 
inst him in both the lower Courts, but 
the lower appellate Court has in effect 
granted an injunction restricting the 
defendant to the use of i4th of the 
chowk, and also against his using 
that in such way as to cause a 
nuisance and annoyance to the owners 
of the other three quarters. It is this 
injunction of the lower appellate Court 
that the present appellant the defen¬ 
dant objects to The cross-objections 
raised by the plaintiff contend inie?' 
alw that he is the owner of the chowk. 

It is all important, therefore, to 
consider what is the true construction 
of the sale deed Exhibit 16. This deed 
recites that there was originally one 
house, and it then proceeds that 
three houses were afterwards built 
anew and are hereby sold to you 
with the right of ingress and egress 
through the main door and given 
over to your possession. Then fol¬ 
lowed particulars of the boundaries. 
Then comes a clause about the chowk 
which has given rise to much 
controversy in the present case. 
It runs. “ There is an open chowk 
belonging to these three houses and 
in front of the door of my other house. 
All may use the said chowk accor¬ 
ding to the limits nf their respective 
houses, and the inmates of all the 
four houses have the right of egress 
and ingress thrcmgh the main Khadki 
door.’’ 

In my judgment, if it had been in¬ 
tended to include the chowk in this 
sale deed, it would have been included 
as part of the three houses which are 
expressly sold to the defendant with 
the express boundaries which are 
there described. But if, on the other 
hand as, I think, is the true view, it 
was intended to keep this chowk as an 
open space for the benefit of all the four 
houses, then one can understand that 
only three houses would be expressly 
conve> ed, and that there would be a 
separate provision as to the rights of 
the parties in connection with the 
<;bcwk. In my opinion the words “open 


chowk belonging to these three houses 
do not mean, having regard to the 
context that this chowk was to be In 
the exclusive ownership and posses¬ 
sion of the three houses, I construe 
the words 'all may use the said 
chowk” as meaing all 4 houses, and 
that they have the same meaning as 
the inmates of all the 4 houses” 
referred to in the next sentence, 

The words “according to the limits! 
of their respective houses ** no douhti 
create some difficulty. But in myt 
opinion the dominating motive of the|; 
parties was that all might use the 
chowk, and this means the whole 
chowk. Accordingly the limitation 
put in that deed was intended ■ to pre¬ 
vent any one particular owner using 
the chowk more than would be reason¬ 
able according to the proportion of the 
whole property which he actually 
occupied. For instance, one party 
could not tether his horses, or put up 
linen or pots and pans over the whole 
of the chowk. It is difficult in these 
cases where some open space is intend¬ 
ed to be used in common by all parties 
proportionately to their respective 
holdings, to frame any rules which 
unreasonable or cantankerous men 
won’t find an opportunity of creating 
quibbles about and possibly bringing 
about litigation. Obviously a small 
space like this used in common may 
lead to squabbles and quarrels, if the 
parties who have the right of user 
cannot be reasonable enough to respect 
their neighbour’s rights as well as 
their own. However that may be, on 
the true construction of this deed, I 
am of opinion that the plaintiff is 
entirely wrong in contending that ii 
conveyed the chowk to him and that 
he is the sole owner of the chowk- 
I am further of opinion that the 
learned appellate Judge was wrong in 
granting an injunction restraining 
the defendant from using any more 
than 14th of this chowk. That injunc¬ 
tion in effect amounts to a partition 
of the chowk because if you restrain 
a man from using any more than }4th 
of land, for all practical purposes you 
have given him that quarter and pre¬ 
vented him from exercising any rights 
whatever over the remaining ^th. 
Further in the present case the unfair¬ 
ness of such an injunction is that it 
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OQly operates against the defendant 
and that there is no correspondiog 
injunction against the plaintitf debar¬ 
ring him from exercising rights over 
the i4th allotted to the defendant- 
On the contrary the learned Judge 
gives the plain.iff a right of passage 
over this quarter which is nowhere 
found expressly in the deed under 
oonstruction In a formal partition, 
each party would have been allotted a 
particular portion, and could not have 
afterwards used the portion of the 
ether party, apart from any rights of 

way or other easements granted on 
partition. 


Then as regards the injunction 
which the learned Judge has granted 
restraining the defendant from so 
using his quarter as to create a nui¬ 
sance to the plaintiff, the issue on that 
question of fact in the trial Court was 
issue 2, viz, whether the defendant 
and his tenants obstruct the plaintiff 
and his tenants frOm passing through 
and using open chowk The answer 
to that issue was No. When 


we come to the appellate Court 
there is no issue whatever raised 
as to whether there was any such 
nuisance as is the subject of this 
injunction. Nor do I find that the 
learned appellate Judge has even 
found as a fact that there was such a 
nuisance and annoyance The trial 
Court held on p. 14 line 55 that in 
a most all important particulars the 
plaintiff was guilty of exaggerations 
and falsehoods. Then with reference 
to the plaintiff’s witness he refers 
p, being a friend of 

riaintiffs who speaks of defendant’s 

children being mxde to answer the 
^ills of nature in the chowk, and 
alleged nuisance which even plaintiff 
has not the hardihood to mention, 
fn my judgment, the Court ought 

CLd '"junction on the 

ground of nuisance, unless the nui- 

sanoe which is a question of fact is pro- 
th« raised on 

¥h.™ "s ni" fi'T" Co..rt 

the nLf finding of fact, and on 

miitrei 7 I ‘fi® facts found 
•“•nt accept the contention of the 


respondent’s pleader that all 
that the learned Jud^e was 
really doing was to endeavour to 
carry out the rights of the parties 
under Exhibit 16. As I have said he 
had no right, to grant an injunction 
for nuisance unless the nuisance was 
proved. 

Now I come to the question of the 
tap. There was an express issue on 
this in the Court of first instance, via, 
whether the defendant’s water tap 
near the Khadki door is a nuisance to 
the plaintid. The answer to that 
finding was No- In the lower apnel- 
late Court there is no issue raised 
about this tap Exhibit G at all. except 
issue 2, viz, as to whether the lower 
Court erred in holding that the tap 
Exhibit G and Chokdi F are not new 
but they looked old. The answer to 
that issue was No. There is no 
finding here whatever, as far as I can 
see, that the defendant has committed 
a nuisance in respect of his user of 
this tap G. There, again, if I may say 
so with all respect, the learned Judge 
seems to have granted an injunction 
nierely by way of emphasizing his 
views as to how this particular tap 

paragraph 

20 He (the plamtiif) can only have 
an injunction restraining the user of 
le pipe for any other purposes 
such as, washing and bathing than 
that of taking water from it ’’ 

and paragraph 23 is the formal order 

to that eifect. 

Now I can quite understand that if 

proved 

that the defendant’s household at all 

hours of the day were either washing 
their dirty clothes or washing their 
persons and slopping dirty water over 
the entrance to the chowk and keep- 
ing the miin Khadki door open for 
that purpose and really causing a 
nuisance to their neighbours and 
particularly if this injuriously affec¬ 
ted the common user of the chowk, 
then 1 Can understand that the Court 
would force the defendant by injuno- 
tion or otherwise to preserve a more 
neighbourly and gentlemanly attitude, 
cut here, again, these matters of 
nuisance are questions of fact, and 

no »uch evidence is brought before 
our noti^'e. 

Accordingly it seems to me that ott 
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the facts at present before us, the 
learned Jurlge erred in granting an 
injunction in these terms. It follows 
therefore that in my opinion the deci¬ 
sion which the learned trial Judge 
arrived at was the correct one, and 
that this appeal must be allowed and 
the judgment of the learned trial 
Judge must bo restored. Then as 
regards costs, I would also restore the 
learned trial Judge’s order as to costs, 
viz, that each party pay the costs 
mentioned in his judgment. As 
regards the costs of the lower appel¬ 
late Court and of this appeal they 
mu^t be borne by the respondent to 
this Appeal 643 of 1921. Similarly 

the cross-objections in which he has 
urged infer aha his absolute ownership 
of the chowk will be dismissed with 
costs. 

I wish to p>dd, speaking for myself, 
one word of advice if I may be 
allowed to do so to the parties. I 
regret to see neighbours fighting and 
squabbling and spending their money 
over litigation in this way for years 
and yoars. They have adjoining pro¬ 
perties where if they choose to behave 
in this ungentlemanly way. they can 
no doubt find opportunities for further 
quarrels. Up to now it may he said 
that the honours of the fight have 
rested fairly easy between them. Now 
that this Court has explained what 
their legal rights are, T trust that 
there will be no more conduct on 
either the one side or the other such 
as we have seen in the past, as to lead 
to further litigation. T trust in parti¬ 
cular that nobody will ^hink that as a 
result of this judgment he is entitled 
to make an unreasonable use of either 
the chowk or the water tap in such a 
way as to cause annoyance and 
nuisance to his neighbours. If he 
does, he will probably find that the 
result of such future litigation will be 
'extremely unpleasant. But I since¬ 
rely hope that the parties will have 
the good sense to regard this present 
litigation as their last venture in the 
law Courts. 

Fawcett, J :~-In regard to the 
plaintiff’s claim to ownership of the 
wliole chowk, I think that the con- 
*struction put upon the sale-deed 
Kxhibit 16 by the Subordinate Judge 
is a more reasonable 'one than that 


adopted by the Assistant Judge in 
appeal On this point I fully concur 
in the remarks and conclusion of my 
learned Brother. I would only add 
that, on the facts of this case, it 
seems to me analogous to one falling 
under section 22 of th«» I'asenients 
Act, which in effect lays down that 
the dominant owner is to exercise his 
right in a reasonable manner, with 
due regard t''> the interests of the 
other person concerned. 

As regards the injunction which has 
been granted by the lower appellate 
Court, I concur fully with the view's 
of my learned Brother. I think that 
the learned Judge had no jurisdiction 
to grant those injunctins, because the 
proper foundation for such an injunc¬ 
tion is not forthcoming. There is no 
proof tliat there has been an actifal 
invasion, or threat of invasion, of the 
plaintifi’s right as to entitle him to 
an injunction under section 54 of the 
Specific Relief Act, cf. sectio. 35 of 
the Easements Act. 

Accordiogly I concur that the trial 
Court’s order should be restored and 
that costs should he borne as proposed 
in my learned Brother’s judgment 

Appeal allowed. 
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Marten. J. 

Mrs Rose Hill — Appellant. 

V. 

.1/r, Luke (7. —Respondent 

O. C. J. Suit No. 1765 of 1922 D. 
16th Jan 1923. 

ia) Divorce Act S.lij — No relief to tjuiUy 
person — Couvter petition, 

Spoaking genprally, a guilty party cauuot 
obtain relief by way of judicial separa+ion 
any more than he or she can obtain relief 
by way of a divorce, 13 P. D, 141 Kol). In a 
suit by wife it is competent to the husband 
to bring the cross-petition, not bya eparate 
petition on a separate document, but by a 
further statement added t- the original 
defence to the wife's petition. [P. ?85 C. IJ 

fb) Divorce. Act-Jurisdiction-Foreigner r/s 
co-responf^ent^ 

There in jurisdiction in the Court to add a 
foreigner as co-respondent. P. 2xS6 C. 9. 

Davar—for the Appellant. 

Campbell —for the RespQndent. 

Marten J, This suit consist* off a 

A 
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petition for divoice by the wife 
against her husband on the ground of 
his alleged adultery, cruelty and de¬ 
sertion. and a cross-petition brought 
by the husband against the wife 
and a co-respnndent named Nicola 
Kandeiaft asking for a divorce on the 
ground of the wife’s adultery. 

On the wife’s petition being called 
on and after I had read the two peti¬ 
tions, I asked counsel for the wife 
whether he was in a position to put 

his client into the box to deny the 

% 

accusations against her which had 
been made in the husband’s petition. 
They included in particular an alle¬ 
gation that t'n e wife had travelled with 
the CO respondent in the same cabin 
from Bombay to Marseilles by the 
steamer Loi/ain/ in December liH9 and 
that the only other occupant of that 
cabin was a small boy ged eiglit or 
thereabouts. Mr. Davar admitted that 
his client had travelled on that stea¬ 
mer and, a^ter consulting his client, 
he told the Coiut that he was not in 
a position to caU his client to con¬ 
test the husband’s allegation against 
her in that respect. 

Then there remained the allegations 
which she made against the husband 
on the ground of his desertion and 
cruelty. As regards theciuestion of 
desertion, counsel for the husband 
took the point that the desertion re¬ 
quired to be proved under the Act 
was desertion within the meaning of 
S. 3, sub S. 9, viz , an abandonment 
against the wish of the person char¬ 
ging it^ He pointed out that here the 
wife left the petitioner of her own 
wish and not of her husband s wish. 
Moreover it was clear from certain 
correspondence which (ook place 
almost immediately, between her 
pleader and her husband and from a 
letter written by the husband to the 
wife that it was in no way his wish 
that she should leave the house in 

this way. I should explain that the 
marriage took place on June 2 and 
that wife left lier husband on June 

7u 9? Pelting this to Counsel for 
the wife and asking him whether he 
wished for leave to amend, counsel 
after consulting his client said that 
the real reason for leaving him was 
something different from what was 


stated in the pleadings, and that he 
had no objection to his client*s peti¬ 
tion being dismissed. 

However, as the lady had (diarg.'d 
cruelty I also considered whether 
there was any ground open to her 
there. This raised another point on 
the authorities, viz., that, speaking 
generally, a guilty party c-annot obtain 
relief by way of judicial separation’ 
any more than she can obtain relief 
by waj' of a divorce. The leading 
case on that point is (V/rdf/ v. Oturii/ 
(I). Similarly as regards the point T 
have mentioned about the desertion, 
viz., that it must he a wilful absten¬ 
tion by the husband against the wish 
of the wife* I may refer, so far as 
our own Conrt'^ are concerned, to 8<ii 
Kcmku V. Shiva 2). 

However, at this stage of the argu¬ 
ment counsel for the wife intimated 
that he was not in a nosition to con- 
tiovert llie propositions which bad 
been advanced by coun.sel for tie les- 
pondent and accordingly the petition 
could be dismissed. I accordingly 
directed the wife’s petition to be dis¬ 
missed and made no order as to costs, 
the husband not asking mo to make 
any order for costs, nor the wife’s 
counsel either. 

That left me with the husband’s 
petition for divorce. On that, counsel 
appears for the wife but does not 
defend the suit. I may, however, say 
at once that I am satisfied there is no 
collusion or anything of that sort on 
the evidence before me- There is one 
technical point, and that is that the 
cross-petition lias been brought not by 
a separate petition on a separate 
document, but by a further statement 
added to the original defence to the 
wife’s petition. However. S. 15 of the 
Indian Divorce Act assists the hus¬ 
band in this respect. There is also a 
decision of Sir Samuel Evans in N- v. 
iV, (3) in which the point raised was 
whether a husband who had objected 
successfully to his wife obtaining a 
divorce on the ground of want of 
jurisdiction having regard to the 
domicile of the parties, could after- 


(1) 

1888] 13 P. D. 141. 

(2) 

1892] 17 Bom. 624. 

(3) - 

1913] P. 75. 
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wards in answering his wife’s amend¬ 
ed petition for a jndicial separation 
put in an answer claiming damages. 
The English Registrar considered that 
a separate document was necessary, 
but the learned Pre^^ident ruled other¬ 
wise, and further held that there was 
a sufficient service of the cross-peti¬ 
tion on the wife by the fact that the 
husband had given a copy of his an¬ 
swer to the wife s solicitors. As far 
as the question of service is concern 
ed, as we have counsel appearing for 
the wife, there is no difficulty on that 
point as regards her. And there is 
an affidavit proving service by re¬ 
gistered post on the co-re^spondent in 
accordance with the practice of this 
Court. 

I should mention one word as re¬ 
gards the co-respondent. What his pre¬ 
cise nationality or domicile is seems 
to be open to some doubt. He can 
hardly be a British subject, and at the 
date of this p3tition he was apparent¬ 
ly living in Paris. A point has been 
raised as to whether there is jurisdic¬ 
tion in the Court to add a foreigner 
as co-respondent That matter was 
considered by Sir Samuel Fvans in 
Roymftrd \K Rnym**7it 4) and he came 

to the conclu^^^ion that the Couri- had 
that jurisdiction. As a matter of 
common sense that decision must he 
right- It would seem absurd to hold 
that a wife can commit adultery with 
impunity, provided she is only careful 
enough to select a foreigner to 
consort with Wnen one remembers 
that as far as the 'r'nglish 
Courts are concerned, Scothmen and 
Irishmen are considered foreigners, 
such absurdity becomes all the more 
apparent. 

I I, therefore, consider that there is 
ample jurisdiction in this Court to add 
a foreigner as co-respondent Of 
course that point is entirely different 
from the question whether our High 
Court has jurisdiction to grant a di- 
Toroe where the parties are domiciled 
in England or elsewhere abroad. But 
the facts here are perfectly clear that 
the petitioner was and is domiciled in 
India ; h« was born in India ; he has 
lived alibis life in India ; and the mar¬ 
riage was celebrated in Fcmbay. The 


wife moreover is still living in Bombay 
according to her own petition.Therefore 
the matrimonial domicile was and is 
clearly Indian, and so this Court is in 
no way affected by the recent decision 
in England on the jurisdiction of the 
Indian Courts. 

I think I have now disposed of the 
several technical points that were 
raised on this petition, and it remains 
to consider whether the charge again¬ 
st the wife, has been proved. Counsel 
for the wife admitted yesterday that 
she was on this boat with the co-res¬ 
pondent, and that they occupied the 
same cabin. But quite apart from ad¬ 
missions of counsel, an official in the 
steamship company, who owned this 
particular steamer, has been called He 
produced the original passenger tickets 
issued to the co-respondent and the 
rf'spondent- He al.«o produced a pas- 
sengerregi^ter showing the passengers, 
who eventually travelled by this boat. 
Having regard to the peculiar name 
of the oo-re^^pondent and the name of 
the wife and the f ict that her s^n by 
her former marriage is named Jules, 
I think the identity of the persons 
named in these records is clearly esta¬ 
blished as being that of the wife and 
tlie co-respondent. 

In my opinion, therefore the charge 
of adultery against the wife is clearly 
proved. I think it unnecessary for 
counsel to go into the other charges 
which are contained in para 18 of the 
petition, and in respect of which there 
was a particular order dispensing 
with the co-respondent. Nor is there 
any point of delay, because the hus¬ 
band swears that it was not till after 
bis wife had brought this petition that 
he knew that she had gone v^ith the 
CO respondent on this particular voy¬ 
age to Marseilles- 

On the cross-petition of the husband, 
there will accordingly be decree 
for the dissolution of the mamage. 
There will be an order for costs again¬ 
st the co-respondent as asked in pray¬ 
er {^1. The usual minimum period of 
six months will be fixed in the decree 

1, j 

Crof^e-feUUcn aUowea, 


( 4 ) [1910] P. *71. 
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SilAH. J 

Tirikdaa Okanshamdas B^jaj —Defen¬ 
dant-Appellant, 

V. 

Sadhuaingh Udhaaingk — Plaintiff— 
Respondent. 

O. C. J. Suit No. 4810 of 1921 D- 
I3th November 1922- 

Registration Act S. 17 {2) V ^Uyiregistered 

agreement to effect mortgage admissible if it 
does not create charge. 

Asm agreement to effect a mortgage an 
unregistered deed would be admissible in 
evidence; but if it is relied upon as justifying a 

declaration as to charge then it ceases to be a 

document merely creating a right to obtain 
another document, but becomes in edeot a 
document operating to create a charge and is 
raadmiBsible. 10 Cal. 315 Fod. [P. 384 C. 1] 

Setahad —for the Plaintiff. 

Shah J.—This suit has been heard 

er parte as a short cause. 

As I felt some difficulty in grant¬ 
ing reliefs (ft) and (c) claimed in the 
plaint, I heard further arguments 
both on the question of jurisdiction 
and as to the eltect of the agreement 

of December 10, 1918 to execute a 
niortgage. 

As regards the question of juris¬ 
diction I do not feel any difficulty 

now. I have dealt with this question 
Tt delivered in Ja-iraj y. 

Akubtn ( 1 ). ^ 

A.s regard.s the agreement, I am 
satisfied that it cannot be used for 
the purpose of holding that there is 
a charge on the property mentioned 
therein. As an agreement to effect a 
mortgage It would be admissible in 
evidence: but if it is relied upon as 
justify ing a declaration as to charge 
;a8 distinguislied from a mortgage % 

hems to mo that it ceases to h a 

in offeor but becomes 

si"""-- 

«SU1, of such » Lre™»‘tT 

tion of law I o,5 ® opera- 

the contention. If C thVeTeS 
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of the document it operates to create 
such an interest, and would require to 
be registered. I need not deal with 
this question at any length. The 
ratio decidendi in Bengal banking Cor¬ 
poration V. Mackerlich (2) appears to 
me to afford a complete answer to 
the plaintiffs’ contention on this point. 

1 am, therefore, unable to allow any 
relief to the plaintiifs except the 
personal relief claimed in prayer (o); 

interest on judgment at six per cent, 
per annum. 

^ decree in the plain¬ 
tiffs favour in terras of prayer {n) in 

the plaint : the plaintiffs will not get 
the costs of the further hearing on 
November 9. 

Suit decreed, 

(2) (1884) 10 Cal. 31S. 
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Maoleou C. j. and Crump, J. 

Rnmchandra Laxman — Plaintiff- 

Appellant 

V. 

Balbhim Bobaji and others —Defen- 

dantp'Respondenis. 

1921 dated 7th Nov. 
1922 against the decision of the Assis- 
tant Judge with A. p. at Sholapur in 
Appeal No 133 of 1921. 

Aot-Mort- 

® redemption suit and 
Obtains a decree nm’, which eutitles him on 

Kefba^k tie" by a certain time to 

Hnnn property and nothing further is 

done, and no attempt is made to get back the 

' Procedure Code, even thonfrK 
the suit iB under Dectan Agr. Rel. Act Who 

ther a decree made under the Deccan Aar Act 

m a mortgage suit is a decree nisT or a decree 

be ™stforf ®''h T^rtgage will always 

Question for decision in each case when \t 

a. Oharprtre-for the Appellants. 

I. /fane—for the Respondents. 
M^cleod a J.-Th, pjaintiff sued 

mortgagor The origi- 

?n w P^**®®*^ by his father 

his uncle Dada acting Benami 
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for the plaintiff’s father. Dada mort¬ 
gaged the plaint land with posses¬ 
sion to one Bala in 1884. Dada 
brought a suit for redemption 
in 1892 under the Deccan Act, 
and on taking account, it wa& 
found that nothing was due under the 
mortgage, and therefore, a decree was 
passed directing that he should get 
possession. In anpeal this decree 
was set aside. It was found that Rs- 
310-9-0 were due to the mortgagee, 
and unless the sum was paid 
the possession was to oe given 
back to the mortgagee. The amount 
was not paid and an order wa? 
made restoring the land to the 
possession of the mortgagpe. It 
may be noticed that but for the erro¬ 
neous order of tlie trial Court the land 
would never have got into the posses¬ 
sion of the mortgagor. We may take 
it, therefore, that on the final order 
of the Appellate Court the same effect 
resulted as if there had been original¬ 
ly a decree ni-ni in favour of the mort¬ 
gagor, directing that if he paid Rs. 
310-9-0 within the time fixed he 
should get possession of the property. 
He did not pay, and as far as one can 
see there is no order of the Court 
which could be considered to operate 
as a decree for foreclosure so -iS to 
put an end to the mortgage. Dada’s 
heir Pandharinath gave up all his 
rights over the plaint property in fa¬ 
vour of the plaintiff by a deed of re¬ 
lease in 1920. The plaintiff lias 
hrouglR this suit for redemption. The 
(iefendants contended that the eciuity 
of redemption had been extinguished 
by the proceedings in the previous 
suit, and this contention has found 
favour with both t ie lower Courts. 

We think that the learned Judges 
have not suthciently recognized the 
effect of the Full Bench decision in 
Ramji v, PandharirifUh (1). The sim¬ 
ple decision there was that if a mort¬ 
gagor brings a redemption suit and 
obtains a decree nisi^ which entitles 
him on payment of a certain sum by 
a certain time to get back the proper¬ 
ty, and nothing further is done, and 
no attempt is made to get back posses¬ 
sion, and no order is made barring 

(1) [1919] 43 Bom 334-21 Bom. L. 

R. 56-49 I. C. 894 (F. B.). 


the mortgagor’s right to redeem, then 
a second suit can be brought for re¬ 
demption and the same would not be 
barred either by section 11 or section 
47 of the Civil Procedure Code, and 
if the facts in the present case could 
be brought within that Full Bencn 
ruling, then the mortgagor in spite of 

the previous suit is entitled to re¬ 
deem. 

It has been suggested that if the 
suit is brought under the provisions of 
the Deccan Act, some inherent ele¬ 
ment in a decree passed thereunder 
prevents the Full Bench ruling being 
made applicable. The Chief Justice 
said. “A suit for redemption under 
the Deccan Act is substantially a suit 
to have an account taken in accor¬ 
dance with the provisions of section 
13, and a decree for foreclosure is never 
passed in the first instance or until 
the mortgagor has had ample opportu¬ 
nity of paying the sum found to be 
due. But in such cases section 4? of 
the Civil Procedure Code might affect 
the plaintitf’s right of suit as Chapter 
31 of that Code would not be applica¬ 
ble.’’ These remarks were comment¬ 
ed on by Mr. Justice Heaton in the 
same case when it returned to the 
Court after the decision of the Full 
Bench. The learned kludge was evi¬ 
dently referring to the last para¬ 
graph of the Chief Justice’s judgment 
when ho said that there was a dis¬ 
turbing element in the judgment, 
which was the possibility of there be¬ 
ing under t!ie Dec'^an Aet a decree in a 
redemption suit which was not a dec- 
ree Then he came to the conclu¬ 

sion that the decree, although it was 
made in a suit riled under the Deccan 
Act, was a decree of the ordinary 
kind. Here it may be said also that 
the decree is made under t!ie Deccan 
Act, but it is a decree of the ordinary 
kind, and not one of tl'.e variant dec¬ 
rees which can be passed under sec¬ 
tion 151^ of the Act. Whether a dec¬ 
ree m ulo under the Deccan Act in a 
mortgage suit is a decree nisi or a 
decree which puts an end to the morfc' 
gage will always be a question for 
decision in each case when it comes 
before the Court. We r.hink, that in 

this case there was « decree nisi, and 

it comes within the Full Bench ruling. 
The appeal must be allowed and the 
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case sent back to the trial CouT-t for 
the hearing on the merits. The ap¬ 
pellant to get his cost here and in the 
Court below. Costs of the trial Court 
to be costs in the cause. 

Crump, J.—I aerree. This decree 
on the face of it is within the Full 
Bf^nch ruling in Ramji v. Fanahannatn 
(1), and unless it can be shewn that 
there is something in the special pro¬ 
visions of the Deccan Act to prevent 
the operation of that ruling, we are 
bound by it. I can find nothing in 
the special provisions of the Deccan 
Act, and indeed the respondents 
pleader has not specifically referred 
to any section, which could have the 
effect of altering the nature of this 
decree in such a way as to prevent the 
operation of the law as laid down in 
the Full Bench case. It is on the 
face of it a decree which does not put 
an end to the relations of mortgagor 
and mortgagee, and therefore, tlie pre¬ 
sent suit for redemption cannot be 
held to be barred. 
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Macleod C. j. and Crump, J. 

7e Broach City Mum iyaii y —Appli¬ 
cant. 


(Bom. Act in of 1901) can be executed 
or whether it is necessary to make an 
application to the Court to pass a de¬ 
cree in accordance with the order or 
decision. It would certainly be very 
remarkable, when a summary method 
has been provided for by the Legisla¬ 
ture for determining disputes arising 
for money compensation or damages 
which are directed to be paid by the 
Act that it should be necessary in 
order for the suecessful party to 
obtain relief to file a suit when the 
District Court has come to a definite 
conclusion on the merits, The Dis¬ 
trict Court in cases in which the com¬ 
pensation is claimed in respect of 
land should follow, as far as maybe, 

the procedure provided by the Land 
Acquisition Act, 1894, for proceedings 
in matters referred for the determina- 
tion of the Court. Under the Land 
Acquisition Act, in the case of a refe¬ 
rence, the Court proceeds to hear the 
parties, and to determine the value of 
the land, and to make an award. 
Clearly that award could be executed 
^ decree. It follows that where 
the District Court makes an order 
undpr S. 160 (3), it must be treated for 
the purpose of execution in the same 
way as an award made in a reference 


Gut(im Ha>nd H<iji Bhanubhai —Opp 

net] 

Civil Extraordinary Application N 
198 of 19^2, D. 25rd Jan from a 
order passed by Dt. J. of Broach i 
Darkast No- 3 of 1921. 

B Dititi'icf Muni jiy ifiy Act fiyoi 

S. ioO (d)— Order c'/n be executed as de<.ree. 

All order made or a decision given by tl 

DistriciUourt underS. IGJ [31 of the Bomba 
District Municipal Act /Bom. Act ill ot 190 : 

can be executed and it is not necessary 1 
make any application t.> the Court to pass 
decree in accordance with ttie order on decisio 
before execution can be taken. 


i2 J. iakoT— for th< Applicant. 

//. 1 . Divatia —for the Opponent. 

MacleodC. j._The only question 
in this application made on behalf of 
the Broach City Municipality is whe¬ 
ther an order made or a decision gi- 

loO (3) of the Bombay Municipal Act 

192.3 B—57 


VVe i,ave been referred to the deci¬ 
sion in Uiunilal Viicknnd y. Ahmt^da- 
bnd m-rncipaUiy (L) ^ut that, if any- 
nng, IS against the present appli¬ 
cants contention. It was decided 

there that no appeal lies from the 

under S. 

IbO (3) of the Bombay District Muni- 
cipai Act 1901. Once we find that the 
decision of the Court under that sec¬ 
tion is considered as an order, though 
It may not he a decree, it must follow 
that there ,s some way for the parties 
entitled to the benetit of the order to 

ge„ satisfaction without having to file 
another suit. 

Again it is clear from S. 160, provi¬ 
so ( i, that the Court has full power 
to give and apportion the costs of all 
proceedings in any manner it thinks 
ht. According to the applicant’s con 
tention, although the Court had ful 



[1911] 36 Bom. 47-13 
R- 958-12 I. C. 640. 
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full power to apportion costs, it had 
no power to issue execution in order 
that a successful party might get his 
costs given to him already by the 
Court. 

In my opinion, therefore, there can 
be no doubt that the decision of the 
lower Court was right and that the 
rule should be discharged with costs. 

i?«/e discharged. 
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MACLEOD, C. J, AND CRUMP. J. 
Bdlkrishvft Daji Qupte —Petitioner- 


T. 

« 

The Collector Bombay Suburban — 

Opponent. 


Civil Rev. No. 285 of 1922 dated 
26th Jan. 1923, praying for the reyi- 
sion of the order passed by the Collec¬ 
tor Bombay Suburban District in L. 

A. Q.123 of 1922. 

Land Acquisition Act S. lS,~R'>fusal to 
make a referenee-Revisioii^C. P. C. S 115. 


High Court has not been given power to 
interfere with the proceedings of the Collector 
go that if he refuses to do what seems incum- 
bent upon him under the provision of 
section 18 of the Land Acquisition Act High 
Court cannot direct him to rnake a reference 
and the proper remedy is either for the 
Le^slatureto give the High Court powers of 
guoerintendence over the Collector s proceeding 
under the Land Acquis tion Act. or for the 
Government to draw the attention of their 
officers to the provisions of the Act and lay 
down rules for their guidance, if they have 
not already done so. No doult as the ex¬ 
pression*' Person interested ’ in section 3 [b] of 
the Land Acquisition A ct includes‘All the 
persons claiming an interestin the compensation 
to be made cn account of the acquisition of 
the land under this Act”, and under S. 18, 
clause 1. ” any person interested who has not 
accepted the award may by written a :plica- 
tion to the Collector, require that the matter be 
referred by the Collector for the determination 
of the Court, whether his objection be to 
measurement of the land, the amount of the 
compensation, the person to whom it is pay¬ 
able, or the apportionment of compensation 
among the person interested' , the Collector 
is bound to make a reference. But if he 
fails in the duty imposed upon him by that 
section the High Court has no power to direct 

him to perform it. fP. 292 C, 1,2] 

W, Pradhart —for the petitioner- 

The Ogvernment Pleader — for the 

Opponent. 


Madeod C. J ,—Certain lands situat¬ 
ed in the District of Thana ware noti¬ 
fied for acquisition imder the Land 
Acquisition Act. Notice was served 
by the Collector on Mr. P. N. Gupte, 
in whose name the lands stood in the 
Government records. 

On the 5th of May 1920 Mr. P. N. 
Gupte put in a claim tor compensa¬ 
tion under Section 9 of the Land 
Acquisition Act. Mr. B. D. Gupte, his 
uncle who was present, stated that 
he and Mr. P. N. Gupte, his nephew, 
were interested in the same land. 

After the award was made Mr. B. 
D. Gupte wrote on the 8th July 1922 
to the Salsette Development officer 
stating that he was the owner of one 
half of the land, and had appeared be¬ 
fore the Collector to make a demand 
for compensation- He complained that 
without any further intimation to 
him a cheque for the full value of the 
land had been ordered to issue to 
his nephew Mr. P, N. Gupte; and in 
spite of his protest made when he ap¬ 
peared again on the 30th June, the 
cheque was handed over to Mr. P. N. 
Gupte. He, therefore, made an appli¬ 
cation undei Section 18 that the 
matter might be referred to the Dis¬ 
trict Judge of Thana for settling the 
apportionment of payment. On that 
letter a note was made that nothing 
could be done by the Collector as Mr. 
P. N. Gupte only had been recognised 
as the claimant. 


On the 14th July Mr. B. D Gupte 
rote that he might be furnished 
ith a true copy of the award made 
respect of the land, and he was 
formed that the land which he said 
ood in the name of his late father 
aji Govind Gupte, never so stood in 
s name. He was also informed that 
) land acquired for the protection of 
ehar Lake stood in the name of Daji 

ovind. If he referred to the land in 

hich he claimed half a share, he 
lew already that the land stood in 
name of Mr. P. N- Gupte. 

An appeal was made to the Commis- 
oner. In August 1922 the Crmmis- 
oner for the Bombay Suburban 
livision replied that be was unable to 
sk the Collector to make a reference 

) the District Court as desired by 
im The applicant was referred to 

lie Civil Court. 
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We are now requested by the Peti¬ 
tioner to interfere under th ^3 powers 
given us by Section 115 of the Civil 
Procedure Code. The first question 
that arises is whether the Collector 
acting under the powers given him by 
the Land Acquisition Act is a “Court” 
and then if he is a ‘Court* whether it 
is Subordinate to the High Court. 
What constitutes a ‘Court’ does not 
appear to have been defined by any 
Act of Legislature but it may be pre¬ 
sumed that an officer to bf* a ‘Court* 
must be competent to make a judicial 

But even if the Collef'tor is 
a Court when an application is made 
to him to make a reference under 
Section 1^ of the Land Acquisition 
Act can he be said to be Subordinate 
to the High Court. Under Section 107 
of the Government of India Act each 
of the High Courts has superinten¬ 
dence over all Courts for the time 
being subject to its appellate jurisdic¬ 
tion, and may do the various things 
mentioned in the Section. So it may 
be presumed, in the absence of any 
statutory direction to the contrary, 
that unless the High Court has ap¬ 
pellate jurisdiction over a Court, that 
Court will not be subordinate to the 
High Court 


In Civil Extraordinary Applicatio 
No. 165 of 1918, decided on the ^9t 
July ^ 1919, this Court was asked t 
interfere in revision with an orde 
passed by the City Survey Officer c 
Broach who had been directed t 
acquire certain land for the Broac 
Municipality. The Petitioner after a: 
award liad been made by the Cit- 
Survey Officer made an applicatioi 
that the case should be referred to th 
ourt, and the City Survey Office 
passed an order that the applicatioi 

the High Court said “The first ques 

tiou IS whether we can interfere wit! 
the decision of the City Survey 
Olticer under section 115 of the Civi 
Procedure Code, an i we are clearly o 

of that Section". 

Again in Civil 
plication No. 282 
the 10th April 
prayed that the 


within the ineanii 


Extraordinary A 
of 1921, decided < 
1922, the Petition 

order passed by tl 


To.. I A —• -a. passed by 

Land Acquisition Officer on the 


plication for making a reference to 
the District Court of Ahmedabad 
under Section 18 of the Land Acqui¬ 
sition Act should !)e set aside. Fol¬ 
lowing the decision in the previous 
case it was held that the Land Acqui¬ 
sition Officer was not “a Court” 
within the meaning of Section 115 of 
the Code, although it was said that if 
there had been any merits in the case 
the Court would have expressed an 
opinion that the Petitioner’s request 
should be treated with some consider¬ 
ation at the hands of Government. 

We have been referred to the deci¬ 
sion in P, K, Parameswum Aiyar v. 
Land Acquisition Collector (1), In that 
case an application had been made to 
the Collector to refer the matter of 


V AlOUr Ipfl Vll 


— - • ^ A. XX wx w J. 

was made on the application that the 
applicants did not appear to be the 
accredited representatives of the de- 
vaswom. The petition was therefore 
rejected. It was held that the act of 
the Collector in the refusing to make 
a reference under Section 19 was a 
judicial act. It could not be denied 
that the proceedings under Part III 
of the Land Acquisition Act which 
resulted in an award of the Court 
were judicial proceedings and by 
virtue of section 54 the Court was 
subordinate to the High Court. Sec¬ 
tions 18 and 19 provided for the pro¬ 
cedure to be adopted to initiate those 
proceedings. Ordinarily a proceeding 
was commenced in a Court of law by 
the presentation of a plaint or a 
petition to it; but the Land Acquisi- 
timi Act had adopted a somewhat 
different method, viz., the presenta¬ 
tion of the application to the Collec¬ 
tor. If the requirements of Section 
18 were complied with, the Collector 

had no option but to make the refe¬ 
rence, and in doing so, in addition to 
statement to be sent by him under 
Section 19, clause (1), he has to attach 
a schedule of the particulars of the 
notices^served and of the statements 
made by the parties. It seemed 
clep, therefore, that the proceedings 
which culminated in the Court’s 
award commenced with the filing of 
the application under Section 18. As 


1^191 421 Mad. 23-86 M. L. J 
95- 49 I. C. 659. 
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soon as it was filed the matter of the 
amount of proper compensation as¬ 
sumed a litigious form and became a 
contentious proceeding between the 
owner and the Collector It followed, 
therefore, that if the Collector decided 
to reject it or passed any orders re¬ 
garding it, he did so judicially and 
not administratively for a judicial 
proceeding once commenced could not 
be aifected by administrative action. 
The view that the Collector was 
a “ Court ” seems to have been 
adopted as stated by Mr- Justice Kri- 
shnan at p. 235 because it was consis¬ 
tent with the language and scheme 
of the Act, and because if the High 
Court did not do so, there would be no 
proper and adequate remedy to pre¬ 
vent a misuse of power by the Land 
Acquisition Collector who. by adopt¬ 
ing the simple expedient of refusing 
to refer, might prevent an enquiry 
by the Court into the correctness of 
his own award, at any rate in all cases 
arising outsile the Presidency towns- 
The remedy by ‘mandamus’ under 
Section 45 of the Specific Belief Act 
was available only within the ordinary 
original civil jurisdiction of ihe High 
Courts and not outside it. 

With all due respect T cannot agree 
with this reasoning. I can quite 
understand that if the Collector refuses 
to do an act which is incumbent upon 
him under the provisions of the l^and 
Acquisition Act, Part HI, there should 
be some remedy available to the party 
aggrieved. But it does not follow that 
the refusal of the Collector to do his 
duty is a judicial act, or that even if 
it is a judicial act, it is a judicial act 
of a Court subordinate to the High 
Court. In this case I admit there 
seems to have been no reasonable 
grounds for the refusal of the Collector 
or the Commissioner to refer to the 
Court the question of the apportion¬ 
ment of the compensation awarded, 
though at the same time there is no¬ 
thing to prevent t^e present Petitioner 
from filing a suit, against his nephew 
ifor the division of the compensation 
jmoney. As far as I can see High 
[Court has not been given the power to 
interfere with the proceeoings of the 
Collector so that if he refuses to do 
what seems incumbent upon him under 


the provisions of section 18 of the 
Land Acquisition Act, we cannot 
direct him to make a reference, and 
the proper remedy is either for the 
Legislature to give us powers of 
superintendence over the Collector’s 
proceedings under the Land Acquisi¬ 
tion Act, or for the Government to 
draw the attention of their officers to 
the provisions of the Act, and lay 
down rules for their guidance, if they 
have not already done so. 


No doubt as the expression “ person 
interested ” in section 3 (d) of the Land 
Acquisition Act includes “all persors 
claiming an interest in compensation 
to be made on account of the acquisi¬ 
tion of land under this Act”, and 
under section 18, clause (1), “anyi 
person interested who has not accept¬ 
ed the award may by written applica¬ 
tion to the Collector, require that the 
matter he referred by the Collector foil 
the determination of the Court whe¬ 
ther his objection be to the measure-1 
ment of the land, the amount the! 
compensation, the persons to whom it 
is payable, or the apportionment of 
the comiiensation, among the persons 
interested”, the Collector, provided he 
does not consider the application as 
time-barred, is hound to make a refe¬ 
rence. But if he fails in the duty 
imposed upon him by that section, 
in my opinion, this Court has nol 
power to direct liim to perform it. I| 
think, therefore, that the rule must bej 
discharged with oosts. I 


Crump. J.—The question for our 
jcision in this case is whether we 
ive power to interfere with an order 

• the Collector refusing to refer to the 
curt the question of apportionment o 
.mpensation. That the Petitioner here 
as a person interested cannot be 
mied, for he was a person claiming 
1 interest in compensation made on 
;count of the acquisition of land 
ider the Act. and he therefore fell 
ithin the definition of section 3 (b). 

The real question is whether the 
ollector refusing to make a reference 
nder section 18 is a “Court, and as 
ich subject to our powers of rerision 

• superintendence. Now it is clear 
om the decision in Ezra v. Secretary 
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of State (2) that the functions of the 
Collector in making an award are 
administrative and not judicial. In 
that case their Lordships of the Privy 
Council say “The objection is based 
and depends upon the theory that the 
enquiry by the Collector was a judicial 
proceehing, and that the rules of judi¬ 
cial proceedines apply. The arorument 
of the appellant starts from the word 
‘Award” (which is u^ed to describe the 
conclusion of the Collector), and has 
nothing else to supnort it. When the 
sections relating to this matter are 
read together, it will be found that the 
proceedings resulting in this “award” 
are administrative and not judicial; 
that the “award” in which ihe encpiiry 
results is merely a decision (binding 
only on the Collector) as \c what sum 
shall be tendered to the owner of 
lands ; and that, if a judicial ascertain¬ 
ment of vaUie is desired 1)7 the owner 
he CMU obtain it by requiring tlie’ 
matter to be referred by the Collector 
to the Court. Section^ directly rele¬ 
vant (besides the;'Ith already set out) 
are the llih, '2th, idth, ll-th, ibth, 
and 18th”. 


set out in section 19. I cannot say 
that he bad power to determine 
anything. He was bound to proceed, 
and as bis refusal to proceed was 
contrary to the plain duty imposed 
upon him by the St.atute, it seems to 
me a contradiction in terms to say 
that in refusing to do that whicli he 
was bound to do he was acting judi- 
cially- 

Those shortly are the reasons for 
which I hold th^it the Collector acting 
under section 18 of the Act cannot he 
held to be “a Court”, and if that is so, 
it necessarily follows that we l-ave no 
power to interfere with his order in 
this case. That there is a hardship is 
plain. But that is not, in my opinion, 
a reason for placing upon the words of 
the Statute an interpretation which 
they do not reasonably bear. That is 
a matter for the consideration of the 
Kxecutiv*^ Government or for the 
Legislature, and one with which we 
have no concern. I agree, therefore, 
that this Rule should be discharged 

with costs. 


_ It is clear, therefore, that up to the 
time when the Petitioner made his 
written application to the Collector 
requiring the matter to be referred for 
the determination of the Court, the 
Collector was acting adminstratively 
only, and speaking for myself, 1 can 
find noting in sections 18 and 19 to 
lead me to hold that the Collector at 
that stage of tlie proceedings became 
a Court.” In the absence of any 
definition of 'Court*’, the question 
would be whether the Collector was 
clothed with any judicial functions, 
that is to say, had he power to hear 
and determine any question between 
conflicting parties ? 
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Mac’leod C .J. and Crump. J. 

Mdhadeo Uamckandra patkar and ano¬ 
ther —Appellant. 

V. 

Raghoji Jijyaji Raja Shirke and others 

—Respondents. 

B. A.No 821 of 1917, D. 8th Nov¬ 
ember 1922, against the decision of 
Asst. J. of Ratnagiri, in Appeal 
No. 114 of 1912. 


Now apart from tlie power to decide 
the question of limitation, which is 
dealt with by the Proviso to Section 
to, a matter with which we are not 
concerned in the present case, all that 
le Collector had to do was on receipt 
ot the application to take the steps 


(2) (1905) :}2 Cal. 605-2 A. L. J. ) 

^C. W. N. 454-1 C. L. J. 
Bom. L. R. 422 (p. c.) 


Evidence Act S, oO^Old donument-Coii- 
duct of parties. 

Assuming tbal a tlocurneo; wliich is 
produce! appurently iVom proper custody, 
was executed, still it, there are circumstances 
which show that it was not acted upon as 
one would have expected a document of that 
nature to he acted upon the, presumption as 
fo the title created by such document falls 
down, [p 264 C 1] 

R- N, Koyaji —for the Appellants. 

P. R. Shingne—foT the Respondents 
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The question in this ap¬ 
peal is whether the lower Court was 
wrong in holding that the permanent 
lease granted to defendant 38 had not 
been proved by evidence. Both Courts 
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Macleod C. J, and Crump. J. 

Bf^huaing Nc^rayanji Raje Shirke — 
Appellant. v. 


have come to the conclusion that the 
lease has not been proved. Some of 
the grounds on which that conclu¬ 
sion was arrived at may not be al¬ 
together justified, but we are asked 
in Second appeal to reserve the de¬ 
cision of two Courts with regard to 
an alleged fact which undoubtedly is 
surrounded with doubt and suspicion. 
Assuming that this document 
wliich is produced appar'^utly from 
proper custody, was executed, still 
there are circumstances which show 
that it was not acted upon as one 
would have expected a document of 
that nature to be acted upon The 
property is included in a mortgage 
of 1868 from which one might con¬ 
clude that this particular Thikan 
was in the possession of the mort¬ 
gagors instead of being in posses 
sion of defendant 38. who alleges 
that he was a permanent lessee. 
Then the Judge says that that 
Exhibit only shows possession of 
defendant 38 as mortgagee. Various 
documents appeared to the Courts 
below to be entirely opposed to de¬ 
fendant 38’s contention. Nothing 
that has been urged before us on 
second appeal would be sufficient to 
upset the conclusion of the Courts 
below on a question which is mostly 
a question of fact, and only very 
incidentally a question of law. If as a 
matter of fact the 38th defendant has 
been a permanent lessee, he would, 
in the ordinary course, have been in 
management, cultivating the Suit 
land, and it would have been an 
ea^y matter for him to prove posses¬ 
sion as tenant. That possession as 
tenant is the very thing which he 
failed to prove in the lower Courts. 
This appeal must be dismissed with 
costs. 


Sambhaji Shiwaji Raje Res¬ 

pondent. 

S. A. No. 836 of 1917 D. 8th Novem¬ 
ber 1922, against the decision of Asst. 
J- of Ratnagiri, in A. No. 114 of 1912. 

Partition, Suit fo'^'—Questions to he com - 
sidered. 

Considering that partition suits are always 

extremely complicated, it is certainly ad- 
visible that any iuestion regarding dis¬ 
putes with regard to particulars, such as 
between a mortgagor and mortgagee should, 
be kept out of the main partition suit or 
if they are taken up in the course of the 
trial, very great care should be taken to 
keep such question separate as for as oessi- 
ble. [P 295 C 1] 

A. N, Koyaji —for the Appellant. 

P. P. Shirtgne —for the Respondent. 

Judgment :—The is a very compli¬ 
cated suit for partition of a Khoti 
village. We are only concerned in 
this appeal with the heir of the 
original defendant 22 on the one hand 
and defendant 24 on the other. 
Yesliwant. tlie father of the original 
defendants 21, 22 and 23, jnortgaged 
his share in the khotki including 
Khasgi Thikans to defendant 24. 
Yeshwant died before suit, and his 
heirs were defendants No- 21, 22 

and 23. The present appellant is the 
heir of the original defendant 22. It 
appears that in 1880 a creditor of 
Yeshv/ant issued an attachment 
against his interest in the property 
mortgaged to defendant 21, which 
would be the equity of redemption, 
and it was put up for sale in execu¬ 
tion of the decree and was purchas¬ 
ed benami for Yeshwant by defend¬ 
ant 'ii. Yeshwant would tlien be re¬ 
cognized still as the owner of tlie 
equity of redemptioii, thougli the 
property would be charged witli the 
additional payment which ihe mort¬ 
gagee made for his purchase at the 
Court sale. Thereafter by Exhibit 
522. Exhibit 24 gave notice to Yesh¬ 
want to pay off the mortgage debt. 
Nothing was said in the notice as 
to what should be done if the mort¬ 
gage debt was not paid The result 
was that the status quo continued, 
the mortgagee being in possession 
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of certain of the mortgaged proper¬ 
ty, the remainder being in posses¬ 
sion of the mortgagor. That was a 
state of affairo when the suit was 
filed. It appears that in the trial 
Court an attempt was made to decide 
matters which might be in dispute 
between the mortgagor and mort- 
^gee with regard to his particular 

share in the khotki. Considering that 

partition suits of this nature are 
always extremely complicated, it is 
certainly advisable that any ques¬ 
tion regarding dispute with regard 
to particulars, such as this between 
a mortgagor and mortgagee should 

partition suit, or 
If they are taken up in the course 
ot the trial, very great care should 
be taken to keep such question sep¬ 
arate as far as possible. Such issues 
ought to be raised as in a suit bet¬ 
ween the mortgagor and mortgagee, 
^^re there is only the general issue 
What are the final shares, rights and 
ihikans to which parties arc at nre- 

sent entitled?”Apparently it was under 

that issue that the trial Judge 
endeavoured to deal with this parti¬ 
cular share in the khotki which 
was mortgaged to defendant 24. Bv 

caH’norfolTn" '■®^®oning, which we 
cannot follow, be came to the con- 

c usion that the mortgagors had lost 

dlluuerest in the share mortgaged 

to defendant 24, although they might 

^f vdiTJh possession 

f \\ hat they had been in possession 
f as owners by adverse possession 
while the mortgagee might claim to 
have acquired equity of redemption 
by adverse possession, because his 

notice was not replied to 

Now we are nrt dispo.sed to agree 
*1 '^7 reasoning of 

hat there ,s no evidence from which 

mortgagee was holding ad\erse!lv 

nothing coZ 
non-compliance with tli^ 

appear to have accSed be ^ 

ing of the reason- 

md ot hi 3 judsmon^To' 

•he "'S.byPyP;/ hold 
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actual possessions as they continue 
need not be disturbed as equity bet- 
ween the parties can be satisfied by 
helping neither party to disturb the 
sale as it existed at the date of the 
suit. We understand what he must 
have meant by those words was that 
the possession of each party should 
remain as it existed at the date of 
the suit, and any questions between 
the mortgagor and mortgagee would 
have to be decided thereafter. We 
certainly find nothing in the judg- 
ment which could lead us to infer 
that the learned Judge decided that 
either the mortgagor or the mort- 
gagee had become owner of any part 
of the mortgaged property or any 
nterest m the mortgaged property 

ruehrto ^hich 

ought to have been dealt with in the 
appeal judgment. All that was deci- 
ded was that thfi purchase of the 

at the Court- 
fbo “mortgagee was benami for 

hLTb therefore, 

that the mistake which Mr. Kotwa] 

n the decree 

is t^ r/a judgment so 

as to reserve the rights of the mort- 

gagor and mortgagee, leaving them 
to take such further action as they 
might be advised. ^ 

tbl^ therefore, to amend 

which appear at p. 61 and the 

blowing pages of the print. 

W.th regard to defond.n,, 21, 22 „„d 

the direction that the sharp nf 

bP *^ad been lost should 

be deleted, and it need only be men- 

emat t'noshoX 
in tLir y the Thikans 

Zit aI f ^ ^‘^te of the 

be staled 24 it will 

by the fath^p mortgaged to him 

dl remain in his possession, leaving 

h irl S lSr '”"7““' “1 

in ™?rtSagor to be decided 

be advis^^* parties may 

as to n ^ hereafter. No order 

the* cror\-^°* °’'^®’' costs of 

Sesseran'd "'"o "ot 

pressed and are dismissed. 
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Macleod C. J., and Crump, J 

Dulanbi Kom JJastfiqirsahab Ganachari 
and others — (Original Plaintiffs) Ap- 

apellants. 

V. 

Muhammad Hanif Vahad Kahas / esai 
a^id of/ier5—(Original Defendants) Res¬ 
pondents. 

S. A. No. 539 of Iy20 D, 26th Jan. 
1923, against the decision of Asst. J., 
of Belgaum in A. No. 19 of 1919. 

Deed-‘Construchon ^Endorseynenth. 

An endoraeraeiiv appended to the Register of 
Sanads will not be a sufficient proof that 
the Vatan property became ordinary property 
35 B 47 O Foil. F A 170 of 1922 Kef 

A- 0- Desai —for the Appellants. 

S 0, Desai —for the Respondent 
No. C. 

Judgment, —The only question which 
arises for the determination in the 
present appeal is whether the property 
which formed the subject matter of the 
suit is vatan property. Unfortunately 
the materials for determining that 
question are not quite as intelligible 
as could have been desired and the 
only point upon wl:ich stress has 
been laid by the appellant’s pleader is 
the endorsement appended to the 
Registei of stnads which is set out 
in the judgtnents of the Courts below. 
Now the effects of these, with refer¬ 
ence to this very sanad, and this same 
Vatan, has already been considered by 
this Court in ^ymirbi Kom Jamalkhnn 
V. Lolbi Kom S<ifig(/j^a (1), decided on 
the 13th April 1922, and in that case it 
was held that these words did not 
suffice, to change the land from Vatan 
property to ordinary property. That 
decision was based upon the decision 
in Bao Jadio y Narai Lai (2) and after 
hearing the arguments that have been 
advanced before us in reference to the 
present case, we find no re^^son to take 
a different view It follows- therefore, 
that the decisions of the lower ap 
pellate Court must be confirmed and 
the appeal dismissed with costs. 


(1) F. A. No 177 of 19’0. 

(2) (1901) 25 Bom. 470-3 Bom. L. R. 

249. 


Macleod C. J, and Crump, J. 

Ramachandfa Mohadeo Nayagciokar — 
(Original Plaintiff) Appellant. v. 

Naiayunra) Bhagwantran Uosavi — 

(Original Defendant) Respondent. 

S- A. No. 7^1 of 19;^1, D. 1st Feb. 
1923i against the decision of Dt. J., of 
Nasik in A. No- 125 of 1921. 

Hindu Laiv--Rcdigi 07 is endowment--Aliena¬ 
tion by managers, 

A gift by owner who is also the manager of a 
Temple property in the form of a Sinad 
purporting to make a certain allowance 
yearly from generation to ge. eration out of 
the Sansthan fuuds, cann^'t be given effect to 
as against the Temple estate, beyond the life 
time of the grantor. 

D, C, Virkar ind S. S, Paikar—(or the 
Appellant. 

0. S Rao—for the Respondent. 

Judgynent.—The plaintiff sued for 
Rs. 235 payable out of the estate of 
the late Damodar Timaya in the de¬ 
fendant’s hands, or out of the Sans- 
than of Shri Vyankatesh Balaji at 
Nasik. On the 20th January 1S50, 
Damodar who was then the owner and 
manager of the Sansthan gave to 
Sitaram, the plaintiff’s grandfather, a 
sanad purporting to make an allowance 
of Rs 235 yearly from generation to ge¬ 
neration out of the Sansthan funds. It is 
difficult to see on what possible ground 
the plaintiff could support his suit. 
The Sanad in effect is a gift in perpe¬ 
tuity by a manager of the temple out 
of the temple funds. In the first place, 
gift in perpetuity would be bad. In 
the second place, the manager could 
not make such an alienation out of 
the temple property. In any event an 
alienation made by him could not ex¬ 
tend beyond his life-time. Both the 
lower Courts have dismissed the plain¬ 
tiff’s claim and we think very 

rightly. 

There was an alternative claim that- 
an annuity should be paid out of the 
estate of Damodar, the original grant¬ 
or. But he was careful enough to 
charge that portion of the revenue of 
the Inam property which was to pro¬ 
vide maintenance for the Gosavi 
family managing the temple, and that 
portion of the income could not be 
rendered in any event liable to plain¬ 
tiff’s claim. Therefore the appeal 
must be dismissed with costs. 
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AOLEOD C. J., and Crump, J. 


>hat Deote 


Joshi and 


Mahableahwar Narayan 

Defendant,—Appellant. 

V. 

S^Tamanya Shivrom 
o/Acrtf-Plaintiff-Respondent. 

of 1922 dated 21 Nov. 
1922 against the decision of the Dt. 

192lf^ Kanara in Appeal No. 36 of 

of the adopt- 

w son — Sha>^e in parf.tti 07 i, ^ 

The adopted person is not divested of anv 
property which is absolutely vested in him 

u ®°° >s«iveQ ia adop¬ 
tion after partition between father and sons 

the property already vasted in the adoptee 

C. ip, 2970.11 ° 

Nxltcint A>marum~foT the Appellant- 

P. Murdeahwar —fQj. fUg n 
pendent No. 1. 

Judgmen>:-^ joint Hindu family 
consisted of one Shivram Joshi, his 
3 8on.s Mt'iableshwtr. Ganpati and 
Venkatraman by his fir.«t wife and 

wife 

the family and partition of the famUy 

property, the father and his 4 ?on^ 

each taking one-fifth of the family 

1st defendant after partition was ?n 
1907, given in adoption by his father 

he "T Bhatta'^Devte He 

faS^ became a member of his new 
lamily. Shivram Joshi died leavine- a 
wm dated 28th September lfo7 
wherein he stated thit T was not 
quite confident: as to wLfi u 

could own the entire property * which 

partition by the 

equa^l ZTes 

left it all ^to s K ^ 

peeking to^l“. brought this suit 
defendant the share'wh'^^ 

bim by hisfatWs wUMnth^*''®” 

perty orieinallv ^“i P- *be pro- 

defendant, on 

been decreed ^in both' 

KTourjd that the decision 
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Sakharam y. Gomnd Samhhaji (n 
conclusive on the point. 

In order to see whether the decision 
in that case applies, it is necessary to 
ascertain the facts. One Mahadev 
and his brother Samhhaji.. were divi¬ 
de in interest. Mahadev died more 
than 20 years before the suit leaving a 
widow Parvatib^i, a son Ramchandra, 
and daughters. After Mahadev'.s 
death ^ Ramchandra was given in 
adoption to a di ferent fnmily at 
Gwalior, and the properties in suit, 
which were originally assigned to the 
share of Mahadev, and which were 
vested in Ramchandra alone after 
Mahadev s death, were mortgaged bv 
Parvatibai in 1909 to one Dattatraya 
long after Ramchandra's adoption. 
The mortgagee filed a suit to enforce 
the mortgage. The opponents were 
the sons of the divided brother of 

. heirs of ParvatibaL 
The plaintiif s cUim was contested on 
e ground that the property being 
vested in Ramchaodn at the time of 
his adoption remained vested in him 
an^fh^r be was given in adoption, 

and that Pyvitibai had no right to 

mortgage the property, as Ram 

Chandra was alive. Mr. Justice Shah 

‘‘The J"hgment at p. 432 said:- 

vlrse 14^ hi (Adhyaya IX. 

dear iVI bearing on this point is 

‘be East* at page 
.3o5 as fol ows: An adopted son Si 

never take the family (name) and 

Uie estate of his natural father the 

funeral cake follows the fa’milv 

in e*^a"e Z 

perty exclusively vested in him be 

E”o'„S'’S, ill Z 

un'’adoptVon.“'He 

o7V/ 

he^ estate of the natural father is 
H. 258^a4 I. C. 423. 
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an incident, and, in my opinion, a 
necessary ’noident, of tbat change. 
The boy given in adoption giv^^s up 
the right^^, which may be vested in 
him by birth, to the property of bis 
natural father, if the adoption takes 
place in his father’s lifetime. To 
tha+ extent the rights vested in him 
are divested after adoption. If the 
divesting of a vested interest so far 
is to he allowed, I do n< t see any 
difficulty in holding that even if the 
estate of the natural fath^^r be 
wholly vested in the boy before 
adoption, he is divested of it when 
he is given in adoption.” 

That is the ratio dp.r.idpndi in that 
case. If the father and son are joint, 
and the son is given in adoption, then 
any vested interest which the son had 
in the joint family property is divest¬ 
ed by virtue of the adoption. If the 
father die^^ and the whole estate be¬ 
comes vested in th^^ son, then on the 
son being adopted, the learned .Judge 
thought, the same result would follow. 

There was a fu ther argument that 
if the adopted boy could take his self- 
acquired property with him and was 
under no obligation to leave it in the 
family of his birth, there was no 
reas'^n why he should not take with 
him the property, which had vested 
in him exclusively on the death of his 
father before the adoption. The 
learned Judge thought that that 
argument ignored th e difference 
between the self-acquired property 
and the estate wliich had become 
vested in him exclusively on his 
father’s death. In one case the pro¬ 
perty was his own, and in the other it 
was the estate of his natural father. 

The same question came before a 

Bench of the Madras High Court in 
Vtnkata PiaT:if*inha v Rartgayya. Avpa 

Row ^2). One Venkatamayya had be¬ 
come entitled after partition with hLs 
brother to what was called the Madur 

4 _ 

Estate. Venkatamayya had a son 
Narayya who on his birth became a 
oosbarpr with his father in that estate. 
Then Venkata died and his son be¬ 
came the last surviving member of 
the family and was solely entitled to 

the ^ estate subject to the right 

% 

(2) (1904) 29 Mad. 437-16 M. L. J. 

. 178 


maintenance of his mother. Narayya 
was adopted by the widow of another 
Narayya belonging to an elder 
branch of the same family, and the 
question was whether be was divest¬ 
ed of the Madur estate by reason of 
his adoption. The learned Judges 
after citing the texts bearing on the 
question including the text of Manu 
Adhyaya IX verse 142 came to the 
conclusion that there was nothing 
in those texts which necessarily car¬ 
ried with it the idea that the adopted 
son was divested of property which 
was his own absolutely at the*time of 
adoption. In their opinion the cor-’ 
rect view seemed to be that by the 
adoption the filial relationship, as the 
author of the Chandrika said, was 
extinguished in one family, and that 
thereafter the person adopted could 
not claim or take any property in his 
natural family by virtue of the ex¬ 
tinguished filial relationship therein. 

With the very greatest respect it 
seems to me that there was a good 
foundation for the conclusion arrived 
at by their Lordslp'ps. 

In the present case the 1st defen¬ 
dant had an absolute light to the 
share in the family property which 
liad come to him on partiti'^n. He 
could have disposed of it so long 
as his right of disposition was not 
fettered by a son being born to him. 

It might bo said that the rights of 
disposition possessed by the sole 
surviving member of the joint family 
would be the same until a son was 
born to him, but the origin of his 
title to the property would be of a 
different character, since nothing 
would have been done to put can end to 
the existence of the joint family. In 
iny opinion it cannot be said that in 
the case of a partition in a Hindu 
joint family consisting of a father and 
his sons, the s^ns take their shares as 
the estate of their natural father and 
therefore the decision in Uattairayu 
Sakharamv. Oovind Somhhaji [1) c-a,r\~ 
not be taken as governing this case. 
Otherwise the heir of the defendant 
at the time of his adoption, would 
have had to be ascertained as if he 
was dead and if there were no beii^s 
then such property would have eschea¬ 
ted to the crown. As their Lordships 
said in Vmloia (2) there is a 
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\ ^eat danger in speaking of adoption 
as civil death and a re-birth, and in 
attempting to enforce the conse¬ 
quences that might be supposed to 
logically flow from those conceptions. 
It could only be on the assumption 
that the Ist defendant was civilly 
dead that his father as his heir would 
be considered as entitled to deal 
either inter vivos or by will with the 
property in the 1st defendant’s pos¬ 
session. There are certain circum¬ 
stances which by operation of law 
may bring obout the devolution of an 
interest in property from the holder 
to another person, but I do not think 
that the texts which have been relied 
upon in this case show that under 
Hindu Law the interest of the 1st 

E efendant in the suit property devolv- 
d upon his father on his adoption. 

think the appeal must be allowed 
and the suit dismissed with costs 
throughout. 

Crump J.,—I agree. 


V. Dulakshidas. 

same as that appearing,next above it 
in the column provided for the period 
of limitation namely 90 cays. In Art* 

178^the word “Ditto” became changed 

months” because if the word 
‘ Ditto” had remained the period of 
limitation would necessrily be alter¬ 
ed to 90 days. If it was intended 
that no alteration should take effect 
in^the period of limitation for Art. 
17 ^ then that Art would have been 
amended in the same way as Art 178. 

The question proposed is whether 
the period of limitation under Art 177 
is now 90 days or still continues to 
be s’lx months and the answer to that 

IS that the period of limitation Ls now^ 
90 days. 


* 1923 BOMBAY. 299 (2) 
Macleod C. J., and Crump 

1 otoram Chunilulsket (^Qriginol 
men/-D£6/or)—Appellant. 


J. 

Judg^ 


* 1923 BOMBAY. 299 (1) 
Maclkod C. j., and Crump. 

Ilusenuddia ATarirfin—piaintiff. 


J. 


Dulakshidas Ksshavlal —Defendant 

Civil Ref. No. 22 of 1922, D-30th 

Jan. 1923, made by Sub. J., of Broach 

on the point ari.sing out of suit No 
131 of 1921. 

Limitation Act 1908 Art 177.Amcndina Act 
XXVI of 19iO-Limitation under. 

The period of limitatinn under Art 177 
now 90 days and does not continue to be sin 

months. fP. 299 C, 2./ ^ 

M. £. Dane—for the Plaintiff. 

A. J. Thakore—for tlie Defendant. 

Jvdgment.-In Act IX of 1908, the 
period of limitation against Art 175 

TvT Articles 176 

178 and 179 in the column of “period 

word ‘‘Ditto” 
which meant the period of limitation 
was the same as the last period of 
limitation mentioned above in the 

Act XXVI of 

tion limita¬ 

tion was reduced to 90 days. No 

of Art 177 wa.s made 

fhttC "fiitto” then meant 

that the period of limitation was the 


Chhota Afotiramshet and another {Oriai- 
nal Purchasers) —Respondents. 

vl' No. 4« of 1922, D-15th 

Feb. 19p, against the order passed by 

First Glass Sub. J.. of Jalgaon in Mis. 

Application No. 28 of 1922. 

Civil P Code 0 21 R 89-Money, received bu 
the decree kolder-Meaning. ^ 

As long as the Legislature had decided that 

be^take^^ decree-bolder can 

that mn Court cannot say 

that money paid into Court, and not put into the 

pocket of the decree-holder, is money received 
by him 23 B 723 Foil. (P. 3ol) C. 1) 

D C. Viikar—for the Appellant. 

K. H. Kelkir—for the Respondent 

No. 1' 

./wdywenf;—The question in this ap." 
peal IS clearly covered by the decision 
m Frimbak l\ aroyan y. Ramchundra 
Narsingrao (1) where it was held that 
payment of sale proceeds into 
Court IS not sufficient to constitute 
them money received by the 
decree-holder. That decision was 
under Section 310 A of the Code 
of Civil Procedure of 1882. The 
same words are used in Order 21 Rule 


(1) t 


R. 215. 


in. L 


300 


HANMANT V. Shidu 


of the present Code. As long as 
the Legislature has decided that only 
money received by the decree-holder 
can be taken into account, then it is 
not for the Court to say that money 
paid into Court, and not put into the 
pocket of the decree—holder, is money 
received by him. The appeal, there¬ 
fore must be dismissed with costs. 

Appeal dismissed. 
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Macleod C. J., and Crump. J. 

Original riaintiff)“Ap- 

pellant. 

V. 

Shidu Qafada and others- 

(Original Defendants) Respondents. 

S. A. No. 101 of 1922. D. 23rd Jan. 
1923. against the decision of the Dt. 
J., of Satara in A. No. 212 of 1920. 

Decree-Construction-Mortgage decree — Limi¬ 
tation Act Art, 181. 

A decree was passed in August 1886 in a 
•uit between the parties in which a consent 
decree was takon in the following words 'The 
plaintifi do pay to tne defendants He. 55 in 
respect of the debt on mortgage in Cbaitra of 
any year and the plaintifi do obtain possesaion 
of tbe lands in suit considering the same to 
have been rf’deemed. The plaintiff is not 
entitled to take possession of the lands in 
dispute in any other mouth except Cbaitra.’ J’he 
plaintiff was now seeking to execute the decree 
and was met by the contention that execution 
was barred. Held that tbe relationship of mort¬ 
gagor and mortKagee still coutinu^d to exist 
between the parties. Itv^as really a prel’mi- 
narydeciee 43 Dora. 334.47?, Cons23 B. 592. 
Dissent* Under S. 181 until he paid the money 
he was not entitled to possession and until 


©ntitled to take possession of th® 
lands in dispute in any other month 
except the month of Chaitra”, 

The plaintiff is now seeking to 
execute the decree and was met by the 
contention that execution was bar¬ 
red by limitation. The trial Court 
relying upon the decision in Metfuti v. 
Krishtia ( 1 ) held that the application 
was time barred, and disallowed the 
plaintifiF’s application to treat Durk- 
hast as a suit under section 47, 
Civil Procedure Code, as the relation¬ 
ship of the mortgagor and mortgagee 
no longer existed. 

This decision was confirmed in ap¬ 
peal by the District Judge. It seems 
that the decision of the Full Bench 
in hamji y, Pandkafivaih (2) was not 
considered. I do not think that 
there the effect of the decree of 1886 
was to put an end to the mortgage 
and that is the real test. The 
relationship of mortgagor and mort-l 
gagee still continued to exist betweerJ 
the parties, only the mortgage amounf 
which had previously been in disputJ 
was settled and it was directed thad 
if the plaintiff paid that amount ini 
Chaitra of any following year, theJ 
defendant should give backpossession J 
If the plaintiff did not choose to P^Jj 
the mortgage amount then he had! 
no right to apply for possession. ItJ 
was really a preliminary decree. Tt| 

quite true that in iVJurufi y, Krishna 
(1) the Court considered that “when 
the words of the decree were vague 
and indefinite and were to be con¬ 
sidered as really mentioning no time 


possession w as asked for and refused he bad 
no right to apply to the Court. (P 30(» c 2 
p 301 c !>. 

A, 0. Desai-ior the Appellant. 

H, O, Kulkarni'iov the Respondents. 

Judgment :—A decree was passed 
in August 1886 in a suit between the 
respective predecessors of the parties 
in which a consent decree was taken 
in the following words. “The plain¬ 
tiff do pay to the defendants Nos. 2 
& 3 Rs. 55 (in words fiftyfive rupees) 
in respect of the debt on mortgage 
in the month of Chaitra of any year 
and the plaintiff do obtain posses¬ 
sion of the lands in suit considering 
the same to ha^e been redeemed 
from the mortgagee. It should be 
understood that the plaintiff is not 


for payment the decree should be 
taken as operating from its date, and 
to be enforceable only within 3 years 
from that time unless kept alive by 
application for execution made ac¬ 
cording to law within the prescribed 

period*’. 

With all respect 1 cannot agree 
with that decision. Under article 18i, 
3 years are prescribed as the period 
of limitation for applications for 
which no period of limitation is pro¬ 
vided elsewhere in the schedule or 
by section 48 of the Code of Civil 

_ _ _ _ _ _,_,_ ^ 

(1) (1899) 23 Bom. ,')92—1 Bom. 

L-R- 31. „ 

(2) (1919) 43 Bora. 334; 477—21 
Bom. L. R. 56-49 I. C. 894 (F.B.) 
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Procedure of 1908, and time begins 
to run from the time when the right 

to apply accrued. The plaintiff could 
apply for the assistance of the Court 
after he had offered to pay Rs. 55 and 
the defendants refused to give him 
possession of the land. Until he 
paid the money he was not entitled 
to possession and until possession 
was asked for and refused he had no 
right to apply to the Court. If he 
had not tendered the money, he 
ould make no application to the 
Jourt, for assistance, and it is diffi¬ 
cult to see what sort of application 
he plaintiff could havre made to the 
3ourt from time to time. If as a 
matter of fact he was not prepared 
to pay the amount mentioned in the 
decree, he could only say to the Court 
I am not ready to pay the amcunt. 
I want time extended.’ The Court 
would reply ‘there is no time men¬ 
tioned for the payment of the 
amount, therefore, there is no neces¬ 
sity for you to make an application 
to extend time which has not expi¬ 
red.’ But in any event as the rela¬ 
tionship of mortgagor and mortgagee 
continued after the decree of 1886 
was passed, it cannot be said there 
was anything in that decree which 
could be considered as barring the 
plaintiffs right to redeem. He would 
then come under article 1^8 which 
prescribes 60 years as the period of 
limitation for redemption of a mort- 
gage, and if his right of redemption 
is not barred then under the decision 
in llamji v- Pandharinath ( 3 ) 

bring another suit for redemption. 
Iherefore, even supposing we are 
prepared to hold that the Darkhast 
IS barred tmder S. 48 of the Civil Pro 
cedure Code, then it is still open to 
the Court under section 47 Civil Pro¬ 
cedure Code, to treat the Darkhast 
application as a suit for redemption, 
that seems to us a perfectly right 

nTTfi ground we 

appeal must be allowed, 
and the plaintiff appellant must be 
allowed to redeem the mortgaged pro- 

in the trial Court. He will get his 

Court and in the lower 
appellate Court Appeal allcwed 


;ibi 


(3) (1919) 21 Bom. L. R. 


(56). 
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Macleod C. J., and Crump J. 

Bhau Abaji Deahpande —(Plaintiff)- 
Appellant. 

V. 

Bari Bamchandra paiki and another^ 
(Defendants)—Respondents. 

S. A. No. 121 of 1922, D 30th Jan. 
I92«i, against the decision of Asst. J., 
of Belgaum in A. No. 36 of 192U. 

Hindu Law^Adoption—Eligibility^Prior 

adoption invalid- 

The defendant claimed to be the adopted sou 
of Krishnaji, his claim vae disputed on the 
ground that he had been previously adopted by 
one Ramachandra, The factum of that adop. 
t)on was proved. It was also proved, however. 

the first defendant was the sister’s son of 
Ramachaudra. Held The parties being 
Deshastha Brahmins, prima facie the adoption 
of a sister’s son wouid be invalid. JJo attempt 
was made to show that in the community to 

which the parties belonged a custom has been 

established to permit the adoption of the 
sister's son therefore the fact that the defen¬ 
dant had go^e through the ceremoney of adop¬ 
tion purporting to result in his passing into the 
family of Ramachandra, must be considered 
as a nullity and would not operate as a defect 
against his being valid'y adoited by Radha- 
bai into the family of Krishnaji. An adoption 
must either be eftectual for all purposes, or a 
nullity. P 302 Cl 

B. C\ Coyajee with P, B, Shingne—for 
the Appellant. 

BhandciTkpT with Desai—ior the 

Respondents. 

plaintitf sued for 
possession of certain property on the 
basis of a sale deed from the daugh¬ 
ter of one Krishnaji dated Uth March 
1919. There was an agreement that 
Rs. 2000 should be paid after the 
vendee had recovered possession and 
that fact alone leads one to think that 
the parties to the sale deed were 
aware that there was some defect in 
the title. Krishnaji was the last 
male.holder of the property. He died 
leaving a widow Radhabai, who 
«^dopted the 1 st Defendant on the 
20th May 1913. The 2nd defendant 
was a vendee from the 1 st defendant. 
Obviously, if the adoption was good, 
the plaintiff would have no rights 
against the 1st defendant. But the 
plaintiff contended that the 1 st defen¬ 
dant had no title as the adopted son 
of Krishnaji because he had been 

previously adopted by one Ramchan' 

dra Waman Patki. The factum of 



302 


Shedappa T. SANTAPPA 


m6 
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that adoption was proved* It was 
also proved, hawever, that the 1st 
defendant was the sister’s son of 
Ramchandra. The parties being 
Deshastha Brahmins, prima facie the 
adoption of a sester’s son would be 
invalid. No attempt was made to 
show that in the community to which 
the parties belonged, a custom has 
been established to permit the adop¬ 
tion of the sister’s son. That being 

! ^he case the fact that the 1st defen- 
ant had gone through the ceremony 
f adoption, purporting to result in 
is passing into the family of Kam- 
handra, be considered as a nulli- 
y, and would not operate as a defect 
,ginst his being validly adopted by 
ladhabai, into the family of Krishnaji. 

The question whether, an invalid 
adoption confers any rights in the 
adoptive family is considered by Mr. 
Mayne in his 9th Edition of Hindu 
Law; paragraph 176, and the following 
paragraphs and after discussing 
the cases, the conclusions, arrived at 
in paragraph 179 that the view taken 
by the Madras High Court that an 
adoption must either be effectual 
for all purposes, or a nullity, has the 
merit of being practical and intelligi¬ 
ble while doing substantial justice to 
all parties. We think, therefore, 
that there was no obstacle in the way 
of the 1st defendant being adopted by 
Radhabai, and it follows that Krish- 
naji’s daughter then had no title to 
sell the property to the Plaintiff. 
The appeal fails and must be dis 
missed with Costs. 

Appeal dismissed. 
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Macleod C. J. and Crump, J. 

Shidappa — (Defendant) -Appellant 


V, 

Santawa Kom Bhojappa and another — 
(Plaintiffs)—Respondents- 

S. A. No. 173 of 1922, D. 12th Jan. 
1923, against the decision of the A^st 
J.t of Belgaun in A. No. 222 of 1920. 


[fl] Df*ed — Construction — Con8€(iuenceSt 

A document purporting to be an adoptioe 
deed contained the following words "you [the 

adopted son] alone are the full owner of my 
moveable and immoveable property.*' Held: 
that it cannot be contended for a moment that 
the executant in executing the deed which 
was to evidence tho previous adoption intend¬ 
ed to transfer thereby all his immoveable and 
moveable properties unless he used in the do¬ 
cument words of conveyance or transfer 
P 302 c 1. 

[6] Hindu Law — Adoption — Widow. 

If it is established that events had occur' 
red which could coustiiote an adoption, apart 
from any question of the competency of the 
person alleged to be adopted the widow can 
not dispute such an adoption m-ide by Per hus¬ 
band. ^4 B. L. R. 469 Foil, p 303 0 1. 


(c) Hindu Lau'--Adoption~Evi6.ence, 

Mere execution of a deed does not effect an 
adoption, and it has yet to be found in a Court 
of law that in a community where an orphan 
adoption is recognised as valid such an adop¬ 
tion could be made up by a deed alone 
P 303 c 1 

A, 0. Desai —for the Appellant. 

Q. /V. Thakore with H, B. Oumasle— 
for the Respondent No. 1- 

Judgment :—Plaintiff No. 1 is the 
widow and plaintiff No- 2 is 'the dau¬ 
ghter of one Bhojappa who died in 
1918. They sued to recover posses¬ 
sion of the suit property on the death 
of Bhojappa, their claim being resist¬ 
ed by the 7th defendant who set up 
an adoption alleged to have taken 
place at the instance of Bhojappa in 
J898. Both the lower Courts have 
found that the adoption alleged by 
the 1st defendant did not as a matter 
of fact take place. But a document 
was executed by Bhojappa in 1912 
which purports to be an adoption- 
deed, and refers to the adoption of 
the 1st defendant when he was a 
minor in 1898. The defendant 1 has 
an alternative claim for a decree under 
the deed, rclyinR upon the following 
words “you alone are the full owner 
of my iiiovesble and immoveable pro¬ 
perty ” I think if the 1st defendant 
wishes to rely upon the deed of 1912 
as evidence of the transfer to him of 
ail property cf Bhojappa, then he 
must confine himself to the strict 
construction of the deed. It canno 
be contended for a moment that Bho 
jappa in executing the deed, whic 
was to evidence the adoption of 1898, 
intended to transfer thereby all hi 
immoveable and moveable properties 
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unless he used in the document words 
of conveyance or transfer. These 
words which are relied upon by the 
'Ist defendant merely ' express the 
result which followed on the adop¬ 
tion according to Bhojappa’s idea, 
namely that on his recognition of the 
1 st defendant as an adopted sen, he 
would beconie under Hindu Law 
equally entitled to Bhojappa’s pro¬ 
perty as Bhojappa himself was. I do 
not think, therefore that there is 
anything in the point on which I ad¬ 
mitted the appeal. When the appeal 
came up for admission, the 1 st defen¬ 
dant supested that, as a matter of 
tact the adoption had taken 
place m 1912 by virtue of the execa- 

I tion of the adoption deed by Bhojappa 
ecause the l-t defendant was an 
rphan at that time- So there could 
e no giving or taking and therefore 

n the execution of the deed he ob- 

adopted son. 
o doubt if the 1 st defendant could 
dablish that events had occurred 
hich could constitute an adoption, 

lart frorn any question of the corn- 
hency of the person alleged to be 
opted then under the decision in 
yhimahm > a.Jgn,ria pntil v. Mallapp,, 

(I) the widow could ^ot 
adoption made by her 
jhushand Bhojappa. But the ist de 
en ant has failed to prove that anyt 
ping has occurred which could be 

tion. Mere; execution of a deed 
does not effect an adoption, and it 
has yet to be found in a t-ourt of kw 

that m communities where an orphan 
• doptiun is recognised as valid, such 
• n adoption could be made up by a 

a been even 

nity to commu- 

nity to which the parties belong or- 

recognised. There- 

case on*" ® defendant’s 

TheapD'>al tl l^round falls to pieces. 

<■<1 with ^osk 


BhOGILaL V. Darasha Kooverjee 
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Maclecd C. J,, AMD Crumd .i 

Bhogilai Kupu<ihanker{Ori^inn\ Plaini- 
itil — Applicant. 


V. 


Appeal 


397-46 Bomr946 

“• ■489-67 LC. 654. 


’ Darasha Kooverjee Contractor and another 

- Defendants) - Opponents. 

c. K A. No.212 of 1922 D. 2d-l ly2;5 

order Dt. J., of Surat in Mis, A No' 

, 26 of 1920. 

Jurisdirtion-Trial Court and Appdiote 
' Court n. o (>. Q 22 2 . — ^ 

Even if in case of interlocutory appeals Hc'h 
: Court sends for tbe record for tne purpose of 
dealing with that particular matter, for all 

Court. Therefore the trial Court has 
jurisdiction during the pendency of such 
appeal to entertain the applicatiL o! the 
rcpres«ita|ive of tbe deceased party to kt 
joined in the suit. P. 303 0 1 ® 

B V. DiveJear-for the Applicant. 

r,'d ? w' ‘he Opponent 

Judgment:-We think the initial 

error was made by the trial Court 

when the present applicant applied 

to be^put in the record in the place 

Of Sorabji, who was dead. At 

that time there was an apneal 

against an interlocutory order 

pending in the High Court. The! 

learned tr.a .fudge thought that oi^ 
account of that appeal its functions 
were entirely .suspended. Even Tf 

interlocutory appeals, the 
High Court sends for the record foil 
rlie purpose of dealing with that partil 

ations the suit is pending^^ J 

the trial Court. Therefore the triaH 

Court had jurisdiction to entertain 

of a party it is necessary to place 
his representatives on the riSord 
It "’l.nm.s to me, therefore, that once 
we find that the trial Court failed to 
exercise its jurisdiction and that errlr 
sat the root of all later proceedings jt 

the applicant has been still unsuccTss- 
ful in getting his name on the record 
n the place of the deceased Sorabji 
There has been a failure to exercise 

■we think the rule mu.st be made 

absokta. with costs in this Court and 
will 

111 be costs in the cause. 

^ppltcaUon gramieA, 


4 . 


Wi Parbbubhai V. Bai 
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Maclkod C. J., and Crump, J. 

Parbhuhhai A/ora7—-'Original Plaint¬ 
iff )-App 0 llant. 

V. 

flat L'llita and others — (Original 
Defendants)—Opponents. 

Civil Extra. Application No. 257 of 
1922, D, l^th Jan 1923, praying for 
the reversal decree of passed by First 
Class Sub. J., at Surat in Small Cause 
Suit No. 374 of 1922. 

Guardian and Ward — Promiaaory note by 
guardian — Necessary purpose — Minors not 
bound. 

The promissory note sued upon contained the 
words. 1 (ihe Sister) had taken these rupees 
because I conduct a suit in the Court as the 
guardian of minors named Thakordas and 
Shankerlal (brothers) and I shall pay you the 
rupees of the promissory note with interest at 
one per cent per mensem whenever you will 
demand the same. Held that assuming that 
she the executant ^sister of rainorsy was a dc 
facto guardian she does not purport in the 
document to bind the minors- I hey cannot 
therefore bo personally responsible on the note, 
nor could the sister, as the next friend or as 
sister of the minora, make a contract with the 
plaintitt which would bind the estatp of the 
minors. The olaintift may proceed against the 
minors to recover moneys which they might be 
liable to pay as a debt incurred by their father 
or by their mother or sister for necessary pur¬ 
poses, in another suit properly framed. PMXC.T, 

G, S. liao —for the Applicant. 

K, V, Dhvatia —for the Opponent No- 

1 . 

M> fl. Dave—ior the Opponent No, 2 
and 3. 

Judgment, plaintiff brought 
this suit against three defendants to 
recover Rs. 950 being the amount of 
principal due on a promissory note 
dated the 30th November 1921 Ad¬ 
mittedly defendants 2 and 3 are minors 
and did not, and could not, make 
themselves liable on the promissory 
note, although defendant 2 signed for 
his sister. The promissory note re¬ 
cites that the minor s father Keshvram 
Psrbhuram had taken Rs- 200 and 
their mother had taken Rs- 300 to in¬ 
stitute a suit in a Court, At the date 
of the note Rs. 6271/^were due on these 
loans. On the day of the note, Bai 
Lalita had taken Rs. 300 to engage 
another pleader. The promisee^ note 
was signed for the total Rs. 927V^- 
Then follow the w6rds, “ I had taken 
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these rupees because I conduct a suit 
in the Court as the guardian of minors 
named Thakordas and Shankerlal and 
I shall pay you the rupees of this pro- 
missory note with interest at one per 
cent per mensem whenever you will 
demand the same. 

The suit was decreed against the 1st 
defendant but dismissed against de¬ 
fendants 2 and 3. A very large num¬ 
ber of cases were cited, and we have 
been referred to various decisions 
here, but the first point to note is that 
Lalita was not the natural guardian 
of the minors. She was only the next 
friend to conduct the suit on behalf of 
the minors, and even assuming that 
she was a <ie facto guardian, she does 
not purport in the document to bind 
the minors They cannot therefore be 
personally responsible on the note nor 
could Lalita as the next friend or as 
sister of the minors make a contract 
with the plaintiff which would find 
the estate of the minors. 

In Moharana iahri Hamnal S^ngii v. 
Viaiiol Vakatchand (1), it was held 
that a minor could not be bound per¬ 
sonally by contracts entered into by a 
guardian which did not purport to 
charge his estate. The Court was 
there referring to a legal guardian. 
At p. 70 is the following passage 
“ holding, however, that a 
minor cannot he bound personally by 
oontracts entered into by a guardian 
which do not charge his estate we do 
not think it follows that he is neces- 
sarily exempt from liability. If the 
debts were incurred for necessaries, he 
would, we believe, be b^und to pay 
them on the general principles em¬ 
bodied in Section G8 of the Contract 
Act, as his liability would not proba¬ 
bly be affected by the fact that the 
loans were advanced at the instance 
of the guardian. Her contract on his 
behalf might be ineffectual like one 
entered into by himself, but the liabi¬ 
lity to discharge debts incurred for 
necessaries would remain. The neces¬ 
sity for them would determine whether 
or not he was bound to repay them, 
and not, we think the reasonable be¬ 
lief of the lender that they wore for 
necessary purposes ” 


(I) (1894) 20 Bom. 61.. ^ 
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The questions therefore, which 
would arise between the Plaintiff and 
the minors in a suit for money ad- 
ranced for necessary purposes would 
be entirely different to those that, 
would arise in a suit on a promissory 
note. In a recent case of Vithalrao 
Sheshfjirirao Moktesar v. Vithalrao Sonde- 

kar (2) which was a suit against the 
members of a joint family on a pro¬ 
missory note signed by one of them, 
we said. “ The real point is whether 
a suit which is primarily a suit on a 
promissory note and therefore a 
suit to which particular rules of pro¬ 
cedure apply, could also be treated as 
a suit for the debt for which the pro¬ 
missory note was passed. If that, 
were permissible, difficulties would 
arise, because the issues in a suit on 
a promissory note would be entirely 
different from the issues which would 
be raised in a suit against the whole 
family to recover a debt. I think an 
application should have been made in 
the first instance for amendment of 
the pleadings when the point was 
taken that only the pa'^ty signing the 

note could be liable in a suit based on 
the note itself.” 

We think therefore, that questions 
which would ordinarily arise in a suit 
against the minors to recover moneys 
which they might be liable to pay as 
a debt incurred by their father or by 
their mother or sister for necessary 
purposes cannot be decided in this 
jsuit, although it will be open to the 
plaintiff to proceed against the 
minors in a suit properly framed. 
Nothing has been decided in the pre¬ 
sent suit with regard to their liability 
to satisfy such a demand. 

^ 4 .^^ be discharged with 

costs. The Ist defendant appeared but 
there was no necessity for her to ap- 

doubt about her 
liability. One set of costs. 


Rule discharged. 
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Mulla. J. 

A^ariTnaw—Plaintiff, 

vs. 

The Municipal Corporation of the City 
of Bombay —Defendants, 

0. 0. C. J., Suit No 753 of 1923, D. 
19th March 1923. 

(a) Oity of'Bombay Municipal Act S. — 
Employee in a newspaper. 

The clause does not mean that no councillor 

who liappens to be an employee in the oflice 
of a newspaper in which advertisements rela¬ 
ting to the aftairs of the Corporation aie in 
serted can vote at a meeting of the Corporation 
held to consider the question whether the fares 
charged by the Bombay Electric Company 
should or should not be increased, (p. 309 c 1] 

{b/ vHy of Bombay Municipality Act S 36 
ip)-Construction-Matter before the meeting. 

In ^-onstruing Sec. 36 Cl. (p), regard must be 
hadto the “matter" before the meeting. A 
Conncillor having an interest in a lease of land 
within the meaning of Cl. (g) cannot be held 
by reason of his having that interest only to be 
disqualified from voting on a question relating 

CLM?r[P,‘309 c by 

(c) City of Bombay Mufdcipal Act S. 36 iiA 

Vh U) { f)~Interest,— Meaning—. 

Me UM T"i7 holder- 

Medalhon - holders - c.ditor with Compli- 
mentary pass. ^ 


(2) (1923) Bom. 244-25 Bom‘ L.^ R 
1923 B-39 & 40 


by Sec 36 PI 

Ait“mu7 <1) Cl.(f) of the BombS 

Act, must not be too speculative and remote^ 
It must not be a mere sentimental interest such 
asthat which a father may have in the pros¬ 
perity of his son. Where there is a pecuniary 
advantage, or a reasonable expectation of a 
pecuniary advantage, it must be regarded as an 
interest within the meaning of the section, 
rhe interest in a contract is pecuniary it is 

K^en if'thi*^®* the amount involved is trifling. 
Bven If the interest is not pecuniarv, it must 

at least be a material interest. It is dear on 

the language of Se . 36. (p.) that a councillor 
hose name stands as a share-holder on the 
of the said company, and who has a 
beneficial interest in the shares, is disqualified 
from voting or taking part in the discussion of 
any matter pertaining to the said company 
It IS also clear that if the shares stand, not in 
hiB name, but in the name of a nominee of his 
the benefi^cial interest being in him he is 

t^pmncr ^ Councillor who holds 

them not in his own right but as a trustee for 

another. Where the shares stand in the name 

linnof®®? ^ °interest, he 

meetings of that 
company m a manner inconsistent with the 

that^hP a ‘^® beneficiaries. The reason is 
that he derives the position which he holds 

as a member of the company from the legal 

ownership of the shares. But if sueh person 


306 Nariman v. Municipal Corporation combay (Mulla, J.)1923 Bo 


I I 



is also a member of the Corporatiou, he is 
entitled to vote and take part in the discussion 
of any matter relating to the company in 
which his name stands as a share~holder. He 
is under no obligaiion to vote in a manner 
beneficial to the interests of the ceatui qua 
trust, for he does not owe the membership of 
the Corporation having regard to the fact that 
he is a share-holder of that company. He 
commits no breach of contract if he votes in 
contravention of the interest of his beneficiary. 
It is DO part of his duty as a trustee to vote 
at meetings of the Corporation in matters 
aftecting the company as the beneficiary would 
have him to do. If no such duty is imposed 
upon him by law* it cannot be a case of con¬ 
flict between two duties. Nor can it be 
a case of conflict between interest and 
duty. In a suit to decide the validity 
or otherwise of th‘* votes of A and B 
at a meeting of the Bombay Corporation 
held to decide the question of inrrease 
in the tramway fares, it was contended that 
their votes were invalid as they were the 
holders of a medallion from the said company. 
The medallion on one side bears the words 
“ Member of Tramways Committee of the 
Bombay Municipality", and on the other, the 
words "Allowed to stand on back platform of 
cars when there is no room inside—Bombay 
Electric Supply and Tramways Co. Ltd". It 
was admitted that the holder of a medallion 
even though he had to stand when there was 
no room inside had to pay the usual fare like 
any other passenger. Hehf that it is impossible 
to conceive what share or interest a holder of a 
medallion could have in the said company. It 
cannot also be said on principle, that a Coun¬ 
cillor, who happens also to be the editor of a 
newspaper and to whom as editor a compli" 
mentary pass is issued by the Tramway Com¬ 
pany for correspondence purposes, has an inter¬ 
est* in the company within the meaning of sec. 
36 cl. p. [P: 310, C. 1 P.311 O, 1 ] 

(d) Exido.nce Act 6. 114 (hj—No 
presumption ichere que-<tion irrelevant. 

When the question in issue was whether 
transfer by one M was nominal, he was asked 
what his income was and how much income- 
tax he paid. M. refused to answer, //e/d that 
the Court need not disbelieve his 

evidence merely because of those answers t 
Nor need it ['resume from his re¬ 
fusal to answer the question as to his income, 
that the answ’er if given would have been un¬ 
favourable to him ; it was too much to ask a 
witness what his income was in a case of this 
kind. [P.312 C. 2] 

(e) Civil P. C, iS. ,V — nature—Question 
as to validity of votes at a meeting—Internal 
management. 


Corporation, They are questions that can be 
disposed of only by a Court of Law. [P. 316 C 2] 

(/) Civil P. C. 0. 8 R. 1 —Permission a//er 
filing of suit—Necessity of such permission if 
2 'ersons interested kvve notice of the suit^ 

Permission under this rule may be given even 
after filing/the plaint. (21 Bom.*784 Ref.) but 
no such permission is necessary and the suit 
may be continued in the name of one person, if 
the persons interested have otherwise notice of 
the institution of the su t. 

(g) Civil P, C. 0. 6 R- 17-Suit under 0, 1 

R. 8. 

If a suit, to which 0. 1 R. 8 applies, is 
brought in the name of one person alone as 
plaintiff and it is otherwise good, the Court 
will allow, if necessary, the suit to be amended 
so as to make the necessary additions 
with respeetto parties under 0. 6 R. 17 
as under 0.1 R. 10. [P. 319 C 2] 

Jinnah^ Desai and T<iraporewala — for 
the Appellant. 

Strongman — for the Respondents. 


Judgment: - The defendant is the 
Municipal Corporation of the City of 
Bombay. The plaintiff is a member of 
Corporation. The present suit is 
brought by the plaintiff against the 
defendant for certain declarations and 
for an injunction. 


By a Deed of Concession dated 
August 7, 1905, and made between the 
Municipal Corporation for the City of 
Bombay,The Brush Electric Engineer¬ 
ing Company, Limited and the 
Bombay Electric Supply & Tramways 
Coy. Ltd. (hereinafter termed the 
said company ), the said Company 
was granted certain rights and con¬ 
cessions for carrying on business in 
tramway, to convert them into a 
tramway to be worked by electric 
power and to construct new tramways 
in Bombay to be worked by such 

power subject to 

clause 15 of the said Deed- By that 
clause it was provided that the said 
Company should not charge more 
than an uniform fare of 1 anna from 
any one point to any other point 
within the distance comprised in the 
lines existing at the time of the con- 


The question of the validity of a vote is a 
question of law. and a Court of Law has juris¬ 
diction to entertain it. It is an elementary 
principle of the law relating to joint s ock 
companies that the Court will not interfere 
with the internal management of companies 
actiftg within their powers, and in fact has no 
jurisdiction to do so. But surely questions 
relating to the validity of votes are not ques¬ 
tions relating to the internal management of a 


cession. 

On May 20, 1922, the Managing 
Engineer of the said Company addres¬ 
sed a letter to the Muncipal Corpora¬ 
tion and applied for a revision of the 
present scale of fares charged by the 
said company. A copy of the said 
letter was forwarded by the Comniis- 
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sioner to the Corporation with a 
covering letter dated May 31, 1922. 
In that letter (Ex. I) the Commis¬ 
sioner stated that under the Deed of 
Concession the said company was 
bound to maintain an uniform fare of 
1 anna on the lines taken over by it 
from the old company, and he recom¬ 
mended that the area covered by the 
existing lines and the extensions that 
were then under contemplation should 
be divided into half a dozen zones, and 
that the fare of 1 anna should be 
re.stricted only to a certain number 
of zones, and that an increase should 
be allowed in the fare for longer 
distances. 

At a meeti ig of the Corporation 
held on August 3, 1922, the matter 
mentioned in the said letter was 
brought up for consideration. Mr. 
Mirza Mahomed Alii Khan who presid¬ 
ed at the said meeting declared that 
im share—holder of the said company 
could take part in the debate or vote 
on the question before it. At the said 
meeting a resolution was passed being 
Resolution No. 3929 whereby the 
matter was referred for consideration 
to the Tramways Company constitut¬ 
ed by Corporation Resolution No. 
•^437 of June 22, ,922 (see Ex. J). The 
f<aid committee made its report sub¬ 
stantially approving of the recom¬ 
mendations made by the Commis¬ 
sioner. 

The said report was placed before a 
meeting of the Corporation held on 
h ebruary 15, 1923. Dr. D, B. Master 
presided at the raeeting.At that meeting 
Mr. F. J. Marzban proposed that the 
said report be approved and adopted. 
After some discussion the meeting 
was adjourned to February 19, 1923 
At the adjourned meeting ’held on 
ebruary 19, 1923. Mr. Golabchand 

tioTof^thi considera- 

t.ll April ? IQ postponed 

Corporation would be formed- Dr D B 

X ■ meeting 
carriedU^ ^ amendment was 
demanded by^T 

of "e Tto '•osult 

UUlrmen hlT ?ot.d 5' 

amendment and 17 for tb« *^he 

Dr. M.„et ha'd"a^‘„rrr"iT.:.- 


additional or casting vote exercised 
such vote against the amendment and 
he declared that the amendment was 

lost (see Ex. K). 

The plaintiff say.s that 6 out of the 
17 councillors that voted against the 
amendment were disqualified from 
voting having regard to Sec. 30, cl. 
(p) of the City of Bombay Municipal 

^ declaration 
hat h^e f chairman 

invalid and that the amendment was 
duly earned, and for an injunction 

restraining the Corporation from 
SLT" the said declaration of the 

The defendants have filed their 
written statement in which they deny 

ditlu^Sel ^' .-uncillo'rstas 

aisqualitied from voting. They also 

““ d”'‘“7,'' *■’!, rto 

7 .nrorr* no.ttSS 

Th claimed by him 

The6 Councillors who voted against 
the amendment are:— “gdinst 

!o Nissim; 

U) Dr. Master; 

(3) Dr. Cursetji* 

ftl S'- Nariman; 

r m”"' Sr ^^’■zhan and- 

(61 Mr. Mahomedbhai Karimbhai 

am.ndm^r.re:-* 

( 2 ! ^raerji, and. 

Af fu Mahomed Chhotani 

At the trial of the suit the followine' 
issues were raised, viz oiiowing 

The grounds of disqualification al 
arf a.s mToTs:-' ' councillors 

^^HlnsLiP°ri Mr. 

med Chh Maho- 

med Chhotani and Mr. Meyer 

i^ssim were on February 19 192 s 

h, holder., of sevorol ^sh.ios 7f 
the said company 

(2) that 4 of them, namely Dr 
Cursetji, Sir Temuiji Nariman and 
£ , .Mahomedbhai Karimbhai 

Ehrahim held shares in the said 

but that they transfer- 

fSthen'''"'® to their nominees 

them of enabling, 

them to rote at the said meet- 
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(3) that Mr. Marzban was at the 
date of the said meeting the 
editor and proprietor of the Jame 
Jamshed, being a newspaper in 
which advertisements relating to 
the aifairs of the said company 
were inserted and that he held a 
free pass from the said company 
which entitled him to travel on 
the lines of the company without 
payment of any fare; and. 

(4) that Dr. Master and Dr. Cursetji 
were also the holders of medal¬ 
lions which entitled them to 
stand at the back of the cars if 
no sitting room was available 
though on payment of the usual 
fare. 

The decision of the -everal questions 
raised by the 3rd issue depends on the 
construction of Sec. 36, cl. (p) of the 
Municipal Act. 

That clause runs as follows:— 

“ A councillor shall not vote or 
take part in the discussion of any 
matter before a meeting in which 
he has, directly or indirectly, by 
himself or by his partner, any 
share or interest such as is des¬ 
cribed in clauses (g) to(l) both 
inclusive of section 16, or in 
which he is professionally inter¬ 
ested on. behalf of a client prin¬ 
cipal or other partner”. 

There is no allegation in the pre¬ 
sent case that any one of the said 
councillors had an interest by his 
partner Nor is it alleged that any 
one of them was professionally in¬ 
terested as stated in the section. 
Eliminating these portions the portion 
of Sec. 36, cl. (p), material to the 
decision of this case would be as 
follows:— 

“A councillor shall not vote or take 
part in the discussion of any matter 
before a meeting in which he has 
directly or indirectly, any share 
or interest in — 

(j) any newspaper in which any 
advertisement relating to tbe 
affairs of the Corporation is inser¬ 
ted ; or 

(k) any Joint Stock Company which 
shall contract with or be employed 
by the commissioner on behalf of 
the Corporation. 

The only councillor to whom cl. (J) 
of sec- 16 can possibly apply is Mr 


Murzban, as to whom it is alleged by 
the plaintiff that he was on the 
material date the proprietor of the 
Jame-rFamshed and that advertise¬ 
ments relating to the affairs of the 
said Company were inserted in that 
newspaper This allegation appears 
in para 7 of the plaintiff’s affidavit 
dated February 22, 1922. It does not 
appear anywhere in the plaint. Mr. 
Murzban stated in his evidence that 
he is not now nor was he on the 
material date the proprietor of the 
newspaper, and that his father was 
the sole proprietor, and that he was 
the editor of the newspaper on a 
salary of Rs. 600 per month. He 
further stated that he had nothing to 
do with the advertisement department 
of that paper I accept his evidence- 
But even if he was the proprietor of 
the paper, the fact that advertise¬ 
ments relating to the affairs of the 
said Company are inserted in the 
paper could not bring the case within 
cl. (J). That clause refers to adver¬ 
tisements relating to the affairs of the 
Corporation and not any other body. 
Mr. Jinnah who appeared for the 
plaintiff noticed this while dealing in 
his opening address with Mr. Murz- 
ban’s case and he applied for an 
amendment I asked him how the 
omission came to be made. He said 
that the plaint was drafted by another 
counsel, and that those who drafted 
the instructions for drawing the plaint 
thought that els. (G) to iL) d?d not 
apply to the present case. It is, 
indeed, sruprising how that could be 
so, for if these clauses do not apply, 
the plaintiff has no ground to stand 
on. I was not satisfied with the 
explanation, and I refused the app ica- 
tion. Moreover, when the Rule or 
injunction was brought before me tor 
argument, Mr. Desai who then appear¬ 
ed for the plaintitf said, the plaintift 

intended to rely at the hearing on 
additional facts not stated in the 
plaint, to which Sir Thomas Strang- 
man objected. I then told Mr. Desai 
that I would not allow either party 
to rely on new grounds of objection 
on which Mr. Desai applied for an 

amendment of the plaint which 1 

allowed. The plaint was then amen¬ 
ded, and though the new para 6 B of 
the plaint sets forth the additional 
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grounds of objection as regards Mr. 
Murzban, he does not say that adver¬ 
tisements relating to the affairs of 
the Corporation appeared in the 
Jame-Jamshed. 

The applicatioir for amendment 
made by Mr. Jinnah having been 
refused no further question arises on 
cl. (J) but even if the amendment 
were allowed, there is no substance 
in it, for I held on the evidence of 
Mr Murzban that he was not on the 
material date proprietor of the Jame- 
Jamfhed, but was only an editor on a 
salary of Rs. 600 per month. As such, 

I think, he had no interest, either 
direct or indirect, in the Jame- 

Jarnshed which disqualified him from 

voting at the meeting of February 19, 

1923. To hold otherwise would be to 

ay that no councillor who happens 
to be an employee in the Office of a 
newspaper in which advertisements 
relating to the affairs of the Corpora¬ 
tion are inserted can vote at a 
meeting of the Corporation held to 
consider the question whether the 
ures charged by the Bombay Electric 
Company should or should not be in¬ 
creased. There was no question at 
the said meeting about any tender by 

the .Jame-Jamshed for advertise¬ 
ments. In construing sec. 36 cl. (n) 
regard must be had to the “ matter ’’’ 
before the meeting. A councillor 
having an interest in a lease of land 

hp meaning of cl- (g) cannot 

he held by reason of his having that 
interest only to be disqualified from 

^ question relating to a loan 

d (h) contemplated by 

wSt question to consider is 
whether any of the said eight coun- 

illors was disqualified from voting on 
192,3, directly or indirectly, any 


iiiuirecciy, anv 
pt; in the eaid^’Com^ 

“ in^f ^ round the word 

interest.” On behalf of the defen 

X n ™ nref • . 


and 


pro- 


expressions "partner 
fessionally interested ” in S 36 cl 

it wae said p.ijt.j I "‘■■ch 


e.st. Reliance was also placed on the 
decision in Todd v. Robinson (1) 

where it was held on the cons¬ 
truction of the word ‘‘ interested 
in a bargain or contract ” in sec 
193 of the Public Health Act 1875 
(38, 39 Viet. C. 55) that they were 
co-extensive and identical with the 
words participates in profits ” occur¬ 
ring in schedule II, r 64, of the Act, 
and consequently that a share holder 
in a Gas Company which had entered 
into a contract to supply gas to a 
Local Board was a person interested 
111 the Company within the meanins 
of Sec. 193. 

On the other hand it was contended 
tor the plaintiff that the interest need 
not be pecuniary, and that any inter¬ 
est, however small, which created a 
conflict between interest and duty 

was sufficient to disqualify a coun¬ 
cillor. 

Sec. 16 of the Bombay Municipal 
Act is almost in the same terms as 

w ^^u^^icipal Corporations 

Act, 1882, (45 & 46 Viet. c. 50). Both 
these sections deal with disqualifica- 
tions for being a councillor. One of 
the disqualifications laid down in both 
the sections is where a councillor “has 
directly or indirectly by himself or 
his partner, any share of interest in 
any contract or employment with, by, 

Pu council.” Sec. 41 

ot the English Act provides a penalty 

person acts in a corporate 
office without being qualified. As 
regards disqualifications for voting 
the language of the two Acts is 

?3r?f en ’ 22. sub-sec. 

(3), of the English Act prohibits a 

matter 

by himself or by his partner, “any 
pecuniary interest”, sec. 36, cl. (p) of 

he Bombay Act applies the prohibi¬ 
tion to such interest as is described 

in els. (g) to (L) of sec. 16.” 

“ fhe term 

Id F, h ^ ^ot and in sec. 

which corresponds with sec. 12, sub- 
ravp^K^' ■ English Act. There 

before the House of Lords in which 


(1) (1885) 14 Q. B. D. 739 
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the question arose as to what con¬ 
stituted interest within the meaning 
of Acts in ''pafi materia"* with the 
Bombay Act , but the House refrained 
from defining the expression. I do not 
propose to rush in where the House 
of Lords would not tread. But I will 
note the description of that term as 
given in English cases as w^ll as tl e 
test laid down in some of them. To 
begin with, it seems to me, that the 
interest contemplated by sec-36, cl. 
(p) and by sec, 16, sub-sec. 1, cl, (f) of 
the Bombay Act, must not be too spe¬ 
culative and remote as was the case 
in two cases before the House of Lords, 
namely, '"Norton v. Taylor"" (2) and 
""Laughton v, port Erin Commiaaiomrs."" 

(3) Again it must not be a mere 
sentimental interest such as that 
which a father may have in the 
prosperity of his son, as was said in 
"" England r. Irtglis {^). Such sen inter¬ 
est, I think, would be an interest too 
remote. “ England’s ” case is, so far 
as I know, the first case in which we 
find a definition or rather a descrip¬ 
tion of the term “interest” as used in 
sec. 12 sub sec- 1, cl. (c) of the Eng¬ 
lish Act of 1882. In that case Salter 

I J., said : “ An interest ” within the 
meaning of the section must, I agree, 
be something more than a sentimen¬ 
tal interest, such as arises from the 
natural lore and affection of a man 
for his son ; it must be a pecuniary, 
or, at least, a material interest ; but 
I do not see on what principle it must 
necessarily be a pecuniary advantage, 
because, if a public man is likely to 
suffer loss by his interest in any 
particular contract, his judgment is 
as likely to be deflected as when he 
|is obtaining a pecuniary advantage 
from it.” It follows from this that 
where there is a pecuniary advan- 
|tage or a reasonable expectation of a 
pecuniary advantage, it must be 
regarded as an *' interest ” within the 
meaning of that section. If the 
interest in a contract is pecuniary, it 
is immaterial that the amount in¬ 
volved is trifling : Ndl v. Longboitom"" 
(o) a case under sec. 22 sub-sec. (3), of 


(2) (1906) A. C. 378. 

(3) (1910) A. C. 565. 

(4) U920) 2 K. B. 636 at pp. 639, 641. 

(5) (1894) 1 Q. B. 767. 


the English Act of 1882 : Rex v. 
Rowlands (6) a case under sec. 46 of the 
Local Government Act, 1894. If the 
interest is not pecuniary, it must at 
least be a ‘material’ interest. 

I will now turn to the test so much 
emphasized at the bar, namely, the 
test of conflict between interest and 
duty. That test was laid down for the 
first time in explicit terms by Lindley 
L. J,, in Nuitony, Wilson (7j. The 
question in that case was whether 
where a member of a local board does 
part of the work which a contractor 
has entered into a contract with the 
board to do on their premises, he is 
within the meaning of the Public 
Health Act, 1875 (38 and 39 Viet c. 55) 
“in any manner concerned in the con¬ 
tract.” It was held that he is. In 
the course of his judgment Lindley 
L. J,, said : “The expression in any 
manner concerned” is a somewhat lax 
one. Cases may be put in which a 
person might perhaps he said in one 
sense to be concerned in a contract 
entered into by the board, and yet it 
might be tolerably obvious that he was 
not ‘concerned in the contract’ in the 
sense in which the Act uses the words* 
To interpret words of this kind, which 
have no very definite meaning, and, 
which perhaps were purposely em¬ 
ployed for that very reason, we must 
look to the object to be attained. The 
object obviously was to prevent the 
conflict between interest and duty 
that might otherwise inevitably arise. 
This test was approved of by the 
Court of Appeal in “England v. Ing- 
lis”, a case under Sec. 12 of the Eng¬ 
lish Act of 1882, and it was applied 
and acted upon by Astbury J., in Rol- 
den v. Southwark Corprration (8) a 

case under Sect- 46 of the Local 
Government Act, 1894 (56 & 57 Viet, 
c. 73.) 

In most of the cases referred to 
above the question before the Court 
was whether a councillor had an inte¬ 
rest in contracts with the local board. 
The question in the present case is 
whether any of the said 8 councillors 
had a share or interest in the said 
company on February 19, 1923. The 


(6) (1906) 2 K. B. 292. 

(7) [1889] 22 Q. B* D. 744. 748. 

(8) [1921] 1 Ch. 550, 555; 557. 
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principle laid down in this case af- 
fords, I think, a fairly good guide to 
th^ determination of the several 
points raised in this suit. I proceed 
to deal with those points. 

It is clear on the language of Sec. 
36, Cl. (p), that a councillor, whose 
name stands as a share holder on the 
register of the said company, and 
who has a beneficial interest in the 
shares, is disqualified from voting or 
taking part in the discussion of any 
matter pertaining to the said com¬ 
pany. It is also clear that if the 
shares stand, not in his name, but in 
the name of a nominee of his, the 
beneficial interest being in him, he is 
similarly disqualified. The shares 
again may stand in the name of a 
councillor who holds them not in his 
own right but as a trustee for another. 
Where the shares stand in the name 
of a person who has no beneficial in¬ 
terest in them but is a mere trustee, 
he cannot, it seems, vote at meetings 
of the company in a manner incon¬ 
sistent with the interests of the bene¬ 
ficiaries- The reason is that he derives 
the position which he holds as a mem¬ 
ber of the company from the legal 
ownership of the shares- But if 
uch person is also a member of the 
corporation, he is, I think, entitled to 
vote and take part in the discussion 
or any matter relating to the com- 
pa»iy in which his name stands as a 
share >iolder. He is under no obli¬ 
gation to Tote in a manner beneficial 
Ito ^he interests of the cestui que trust 
por he does not owe the membership 

l?u c having regard to 

the fact that he is a share holder of 

that company. He commits no breach 

or contract if he votes in contraven- 

tmn if the interests of his beneficiary 

It IS no part of his duty as a trustee 

to vote at meetings of the Corporation 

in m^atters affecting the company as 

tne beneficiary would have him to do. 

ir no such duty is imposed upon him 

Dy law It cannot be a case of conflict 
between two duties. Nor can it be a 
conflict between interest, and 
puty the interest which he has in the 

higher than 
father has in the pro^iperity of 

|4t i" V. 

There is no difficulty as regards Mr. 


Meyer Nissim and Mr, Mahomedbhai 
Karimbhai Ibrahim owing to admis¬ 
sions most fairly and frankly made, 
by Sir Thomas Strangman on behalf 
of the Corporation. Mr. Meyer Nis¬ 
sim is the mortgagor uf certain shares 
of the said company. The shares stand 
in the name of his wife. It was ad¬ 
mitted thai the shares stood in his 
wife s name as his nominee, and that 
he bad a beneficial interest in the 
equity of redemption which disquali¬ 
fied him from voting at the meeting 
held on February IQ, 1923. As to Mr. 
Mahomedbhai Karimbhai, it was 

thought at an earlier stage of the 
proceedings that he had no interest 
at all in the shares which stand on 
the register of the company in the 
name of his brother Sir Fazalbhai 
Karimbhai- But inquiries made at a 

later stage revealed the fact that the 

said shares belonged not to Sir Fazal- 
bhai but to Karimbhai & Co. Ltd. 
ihe last named company is a private 
company, and Mr. Mahomedbhai be¬ 
ing one of the share liolders of that 
company had an interest in those 
shares and as such he was dii^qualified 
from voting at the said meeting. I 
accept without any hesitation Mr. 
Mahomedbhai’s statement that he be- 
heved that he had no interest in- 
the said shares when he first went in- 
to the witness box. 

Mr Miya Mahomed Chhotani was 

one of the two whose vote was chal¬ 
lenged by the defendants. It was at 
hrst considerably doubtful whether 
he had in fact sold the shares which 
riDw stand in his name. But several 

entries from his books as well as the 

brokers books were produced at a 
later stage of the proceedings which 
showed, coupled with the evidence of 
his son and constituted attorney Mr. 
Usman that Mr. Chhctani had in fact 
sold the shares in February, 20, 1.23 
and that he had no interest in them 
on the material date, and this was 
frankly conceded by Sir Thomas 

be stated 

that Mr. Chhotani could not attend 
the Court owing to his illness 
Another councillor whose vote was 
^allenged by the defendants was Mr. 
Hansraj Pragji In his' examination- 

’^bat on November 
11, 1922, he made a gift to his wife of 
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several shares of diverse joint stock 
companies. Among them there were 45 
preference and 30 ordinary shares of 
the said company. 

The shares of three of the other 
companies were transferred to the 
name of his wife on the very day he 
executed the instrument of transfer 
in her favour. But the shares in the 
said company still stand in Mr. 
Hansraj Pragji’s name. Mr, Hansraj 
Pragji refused to give any informa¬ 
tion as regards the alleged gift of the 
said shares to his wife. He said that 
it was a matter of secrecy a^id he re¬ 
fused to show his books of account ex¬ 
cept to the Court. I refused to look 
into the books unless he was prepared 
to show the books at least to counsel 
on both sides, but he point blank 
refused to do so. Such being the case 
I hold that the alleged gift is not pro' 
ved and that the shares belonged to 
him on February 19, 1925, and that he 
was disqualified from voting at the 
said meeting. 

Dr. Master was one of the coun¬ 
cillors who presided and voted at the 
meeting of February 19, 1923. He 
voted as councillor and he also gave 
his casting vote as 'chairman. Dr. 
Master has been a councillor for the 
last 25 years. He and his wife held 
18 preference shares and 5 ordinary 
shares of the said company. They 
were purchased by him with his own 
money. On December 20, 1922, he 
and his wife executed instruments of 
transfer (Exhs. Nos. 14 and 15) of 
those shares to his wife and daughter. 
The transfers were by way of gift. 
The object of the transfer, as Dr 
Master s^id was to enable him to 
vote and take part in the discussion 
of matters appertaining to the said 
company. He said that he had no 
longer any interest in those 'shares 
and that they w^re the absolute pro¬ 
perty of his wife and daughter. He 
was asked in cross-examination ‘whe¬ 
ther he had ever made a gift of shares 
to his wife and daughter before this. 
His answer was that he had- That 
was about a year ago, the gift being 
of 10 share of the said company. 
The gift, he said, was effected by a 
purchase of 10 shares with his money 
in the name of his wife and daughter. 

He refused, however, to disclose his 


income and the income-tax paid by 
him. The plaintiff impeaches the 
“bona fides” of the transaction and 
contends that the transfer was nomi¬ 
nal- I do not think this contention 
should prevail. Dr. Master gave his 
evidence in quite a straight forward 
manner, and I have no reason to dis¬ 
believe his evidence. While under 
cross-examination he was consider¬ 
ably excited. It seemed he thought 
that no person had a right; to impeach 
nor even to test his veracity, and in 
his excitement he gave some stupid 
answers. Bui this does not detract 
from the truth of his evidence. I ami 
not prepared to disbelieve his evidencej 
merely because of those answers.! 
Nor am I prepared to presumel 
from his refusal to answer the ques-j 
tion as to his income that the answer! 
if given would have been unfavour¬ 
able to him. I think it was too much 
to ask a witness what his incomej 
was in a cas« of this kind. I accept 
Di. Master's evidence without he¬ 
sitation and I hold he parted with 
all his interest in the shares to his 
wife and daughter on December 20, 
1922, and that he was not disquali¬ 
fied from voting at the meeting of 

February 19, 1923. 

The next objection is to the vote 
of Dr. Cursetji. Dr. Cursetji has been 
a councillor for the last 22 years. 
He owned 5 ordinary shares of the 
said company. They stood in the 
joint names of himself and his wife 
Pirojbai. He says that in December 
1922 hp wanted to dispose of those 
shares to enable him to vote and take 
part in the discussion of matters 
relating to the said company. On de- 
cember 23, 1922, he signed the instru¬ 
ment of transfer Exh. No. 1^* 
his wife’s signature on it both as 
transferor and transferee and gave 
instructions to his son Jamshed, who 
is an LL. B. of the Bombay Univer¬ 
sity, to sign it as a witness and to 
take the signature of his eldest son 
Dr. Khurshed as transferor. With 
these instructions he left his house. 

It appears from the evidence ot 
Mr. Jamshed that he misunderstood 
his father’s instructions and instead 
of signing the transfer as a witness 
and getting the signature of his 
brother Dr. Khurshed as transferee, 
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he signed it not only as a witness 
but as a transferee. The share certi¬ 
ficates along with transfer were then 
sent to the said company, and the 
shares were transferred on the regis¬ 
ter of the company to the names of 
Mr. Jamshed and Pirojhai. It ap¬ 
pears from the evidence of Dr. Cur- 
setji and Dr. Khurshed that Dr. Cur- 
setji had in September 1922 borrowed 
Rs. 400 from Dr. Khurshed. In the 
middle of January 1923 he borrowed 
a further sum of Rs. 150 from him, 
and it was then arranged that Dr. 
Khurshed should keep the 5 shares in 
discharge of the two loans. In the 
beginning of March 1923 as a result 
of inquiries consequent on the present 
suit the mistake aforesaid was dis¬ 
covered and steps were taken to 
rectify the mistake and substitute 
Dr. Khurshed's name in place of 
Jamshed. 


Dr. Cursetji has sworn that h 
ceased to have all interest in the share 
from December 23, 1922. It is con 
tended for the plaintiff that the tran? 
fer was nominal and that Dr. Cur 
setji was on the material date th* 
beneficial owner of the shares. T an 
not prepared to accede to this con 
tention. I am inclined to believe tin 
evidence of Dr. Cursetji, Dr. Khur 
shed and Jamshed. They all seemed t( 
me to be truthful witnesses. Dr. Cur 
setji showed no desire to suppres' 
anything from the Court. He produc 
ed h'ui Pass Book and allowed th( 
other side free inspection thereof. H( 
frankly admitted that when he signer 

1 i * .J on December 23, 1922 

he did not intend to part with the 
beneficial interest in the shares. The 
first time lie parted with it was 
in January 1923 when the second 
loan was made. He said that he 

Rs"^ 400 advance 

hi« o I ^ female servant in 

1 n second loan for 

plainU? purposes. Counsel for the 
plaintiff argued that the whole story 

was got up from the beginning to 

r. Uursetihad given, and denounced 
t as a perjury. He contended that 
the story was too complicated and too 
incoherent to believe. The obvions 
answer to this is that if perjury was 


meant, Dr. Cursetji could have told 
a very simple and plausible story,, 
namely, that he had transferred tiie 
shares for consideration to his son 
Jamshed, in whose name the shares 
stood on February 19, 1923. An ad¬ 
vance to an old trusted servant is 
not unusual : nor are temporary 
loans by a Parsi son to his father 
unknown. I, therefore, hold that Dr. 
Cursetji ceased to have any beneficial 
interest in the shares from about 
the middle of January 1923 and that 
he was not disqualified from voting 
on February 19, 1923. 

As to Dr. Master and Dr. Cursetji 
It was also contended that their votes 
were invalid as they were the holders 
of a medallion from the said com¬ 
pany. The medallion speaks for it-{ 
self* On one side it bears the words! 

Member of Tramways Committee off 
the Bombay Municipality •’* and, on| 
the other, the words * Allowed tol 
stand on back platform of cars whenj 

there is no room inside-Bombay! 

Blectric Supply and Tramways Co.| 
Ud. It was amitted that the holder! 
of a medallion even though he had to 
stand when there was no room inside 
had to pay the usual fare like any 
other passenger. Such being the case 
It IS impossible to conceive what 
share or interest a holder of a medal- 

T in the said company | 

I, therefore, hold that neither Dr | 
Master nor Dr. Cursetji was disqua- 
lined from voting by reason of the 
tact that they held the medallion from 
the said company 

Another councillor whose vote is 
objected to by the plaintiff is Sir 
lenuilji Nariman. He has been a mem¬ 
ber of the Corporation for the last 
15 years. He and two others are 
executors and trustees of the Will 
(Ex No. 12) of one H. M. Sethna who 
died in October 1918. The will has 
been proved and the estate has been 
administered, but the trusts created 
by the testator for the benefit of his 
wife and his children still continue. 
Ihe testator held 13 old preference 
shares of the said Company which 
were converted after his death into 

On January. 26, 1923, Sir Temulji 
executed an instrument of transfer 
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(Ex No. 13) whereby the said 39 shares 
which stood in the names of all the 
three trustees were transferred into 
the names of the other two. Sir Tem- 
ulji said that he did so for the pur¬ 
pose of enabling him to vote and take 
part in the discussion of matters 
pertaining to the said company. It is 
contended for the plaintiff that Sir 
Temulji being a trustee of the said 
shares, he had an interest in the 
said company, and that he was, there¬ 
fore, disqualified from voting- The 
broad ground in which the argument 
is based is that a trustee is under a 
legal obligation to his cesiui que trust 
to vote as he desires. I will assume 
for the purposes of this case that all 
the 39 shares stood in the name of 
Sir Temulji as sole trustee on Feb¬ 
ruary 19, 1923, but even so I fail to 
see how it is obligatory on Sir Teni- 
ulji to vote at meetings of the Cor¬ 
poration according to the directions 
of the beneficiaries. I have already 
set forth above the principles by 
which such a case as that of Sir Tem¬ 
ulji should be decided. At meetings 
of the said company he would, no 
doubt be bound to vote as the bene¬ 
ficiaries desire, but not at meetings 
of the Corporation. Sir Temulji 
was not disqualified from voting at 
the meeting of February 1923. 

It was next objected on the part 
of the plaintiff that Mr. P. Marzban 
was disqualified from voting as he 
held a complimentary pass (Ex. A 8) 
from the said Company. Mr. Marz¬ 
ban has been the editor of the Jame- 
Jamshed for several years past. The 
pass entitles the holder to travel on 
the lines of the said company free 
of charge. It is not transferable. 
It appears to have been first 
issued to editors of Indian newspa¬ 
pers in July 1910. The pur¬ 
pose for which it was issued is 
stated in a letter dated July 21, 
1910, from the said company to the 
editors of 6 newspapers including 
the Jame-Jamshed (Ex No 10). The 
said letter runs as follows:— 

“As the editor of the above large 
and influential paper, you frequent¬ 
ly receive letters from the public 
regarding the Tramway service in 


this City and in order to enable you 
to see for yourself whether the sub¬ 
ject-matter of these letters is such 
as to give your readers a fair and 
truthful account of the position 
I send herewith a complimentary 
Tramway pass which I should be 
much obliged if you would kindly 
make use of.'’ 


The pass was renewed in the Janu¬ 
ary of every yeSir, the last renewal 
having been in January 1923. As in 
previous years* so in this year, it was 
made out at first in the name of the 
Editor, but Mr. Marzban sent it back 
to Mr. Mahaluxmiwalla who is the 
Secretary of the said company with 
a request to issue one in the name 
of the representative of the Jame- 
Jamshed, and it was done according¬ 
ly. The reason why he did so was 
that about 4 or 5 months ago 
a councillor raised the point 
whether he was entitled to speak 
on matters relating to the said 
company as he held the pass. Mr. 
Marzban said that he got it changed 
to put an end to the criticisms. He 
used the pass every day up to the end 
of 1922. In January 1923 he gave it 
for use to one of the reporters of the 
paper Mr. Pavri Mr. Marzban said 
that he had not used it even once 
this year, though as a representative 
of the paper he could use it if he 
liked. His father Mr. Jehangir stated 
in his evidence that he did^ not 
know anything about the pass, 
and that his son as chief of the 
editorial staff managed all about tie 
pass. On these facts the question 
arises whether Mr. Marzban can be 
said to have an interest in the Bom¬ 
bay Electric & Tramway Co, within 
the meaning of Sec. 36, cl. (,P)* 1^ 

seems to be one of the plaintiff s 
grievances that Mr. Marzban got the 
pass reneved in the name of the re¬ 
presentative of the Jame-Jamshed to 
enable him to vote at meetings of the 
Corporation involving discussion of 
matters pertaining to the said com¬ 
pany. But why should he not ? Mr. 
Marzban makes no secret of it. I will, 
however, approach the consideration 
of this question on the footing that the 
pass was renewed in the name of the 
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editor. The pass did not at any time 
bear Mr. Marzban’s name or the name 
of any other person as editor. It was 
issued to the editor of the Jame- 
Jamshed as it was to editors of the 
other newspapers. Mr. Marzban is 
the editor of the Jame-Jamshed to¬ 
day ; he may sever his connection 
with the paper tomorrow. It is not 
^ggested that the executive of the 
Iramway Company ascertains the 
names of the editors before the pass 
IS renewed, or that it issues the pass to 
only those editors who happen to be 
councillors. Mr. Marzban was elected 
a councillor about 4 years ago. The 
pass has been issued to the editor of 

the .Jame-Jamshed for the last 12 

years. It cannot therefore be said, 
on principle, that a councillor who 
happens also to be the editor of a 
newspaper and to whom as editor a 
complimentary pass is issued by the 
Iramway Company for the purposes 
mentioned in the company’s letter of 

J>ily -.1, 1910, has an interest in the 

company within the meaning of Sec. 

JO, Ul, (p). jjor do the cases cited at 
the bar warrant any such conclusion. 
Applying the definition of ’’interest” 
as aid down by Salter J., it is impos¬ 
sible to say of such a councillor that 

interest or 

even material interest in the coin- 
pany. He might perhaps be inclined 
to do a good turn to the company by 
toting for an increase of fares, but 
hat does not constitute an interest in 
the company The pass, if he uses it, 

riUmr that 

either is net an interest in the com- 
shades in h«lds no 

^ested r be inte- 

buUhatH^ Company, 

rest ill constitute an inte- 

be broueht ^ ^ 

of conflict Ltw Principle of 

eniinciatpH k and duty 

‘"‘Wt ‘'.Ddley L. J, Th« 

ing of Sec he pi® ^'thln the mean- 

interest that- 

raont of a couniflioV 

Mr. Marzba^was n ^ that 

voting at the meetin ‘^'®SPalified from 
1923. meeting of February 19, 


The result is that if the councillors 
whom I have held to be disqualified 
had not voted at the said meeting, 
there would have been 16 votes for 
the amendment, and 15 against it. 
The chairman therefore was not en¬ 
titled to give his casting vote, and he 
was wrong in declaring that the 
amendment was lost. 

The 2nd issue is whether the decla¬ 
ration of the chairman at the meet¬ 
ing of February 19, 1923, as to the 
result of the poll was conclusive or 
whether it can be opened. There is 
no doubt that the dec'^aration is not 
conclusive, having regard to the pro¬ 
visions of Sec. 36, els. (r) and (s). It 
will be necessary to refer to the pro¬ 
visions at some length later (.n. 

I now turn to the first issue, name¬ 
ly whether the suit as framed i> main¬ 
tainable. The defendant’s contention 
on this issiie is that the suit ought 
to have been instituted in the name 
of the Corporation, and reference was 
made to the provisions of Sec. 517 
which contemplate a suit by the Cor¬ 
poration. This issue which was kept 
in the background at the earlier stage 
of the proceedings was brought to 
the forefront after it became clear 
that the defendant must lo.-e on the 
merits of the case. 


Before proceeding to examine the 
legal arguments on issue Ko. 1, it is 
necessary to ascertain what precisely 

was the proposition before the meet¬ 
ing held on February 19, 1923.—whe¬ 
ther it was a proposition merely for 
the adjournment of the meeting with¬ 
in the meaning of rule 40 or an 
amendment involving the di>posal of 
a “(luestion” within the meaning of 
rule 46. These rules form part of the 
rules framed under section 36 of the 
Bombay Municipal Act. Rules 14, 3«, 
39, 40 and 41 relate to adjournments 
of meetings ; rules 34 to 37 to amend¬ 
ments, and rules 4*2 to 45 to voting. 
It IS clear from these rules that a 
proposition for adjournment need not 
be seconded (rule 38); an amendment, 
however, must be seconded, or it falls 
through (rule 34). A proposition for 
an adjournment, if lost, may again 
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be moved at the same meeting (rule 
40), but an amendment, if lost, cannot 
be moved at the same meeting. It 
can be moved, even if can be moved 
at all, after the lapse of three months 
from the date of its disposal as provi¬ 
ded by section 46, provided the ori¬ 
ginal proposition has not been dis¬ 
posed of before them. The original 
proposition in the present case was 
a^ follows : — 

’‘That the fifth report, dated the 
4th December, 1922, of the Tramways 
Committee.regarding the revi¬ 

sion of the present scale of Tramway 
fares be approved and adopted.” 

To that the following amendment 
was moved by Mr. Gulabchand Dew- 
chand, being the amendment that has 
led to the present suit:— 

"That further consideration of the 
fifth report, dated the 4th Dtcember, 
1922, of the Tramways Committee 

.regarding the revision of the 

present scale of Tramway fares, be 
postponed to the April meeting of the 
Corporation.” 

The amendment was seconded as 
required by rule 34. The significance 
of the April meeting lies in the fact 

that the life of the present Corpora¬ 
tion ends on March 31, 1923. It seems 
that the plaintiff and his party were 
apprehensive that the original pro¬ 
position, if brought before the pre¬ 
sent Corporation, would be passed 
by a majority and they were anxious 
that it should be disposed of by the 
Corporation as reconstituted in April 
next. The question involved in the 
amendment was whether the report 
of the Tramways Committee recom¬ 
mending an increase in Tramway 
fares should be disposed of by 
the Corporation as now consti¬ 
tuted in April, 192h and this 
was the question disposed of at the 
meeting of February 19,1923. Ido 
not think this was a mere matter of 
adjournment within the meaning of 
rule 40. It w’as a disposal of a “ques¬ 
tion” comtemplated by rule 46 which 


could not be brought up again before 
the Corporation until after the expira¬ 
tion of three months. 

I now turn to rule 44 which is a 
reproduction of section 36, cl. (r). 
That rule provides that a declaration 
by the Chairman that a proposition 
has been carried shall unless a poll be 
demanded at the time of such decla¬ 
ration, be conclusive evidence cf the 
fact In the present case a poll was 
demanded, and the Chairman declared 
the result of the poll. This de¬ 
claration, the section says, is not con¬ 
clusive. If it is not conclusive it 
may be re-opened. But by whom ? 
Surely by a Court and a Court of Law 
alone. That is the tribunal to decide 
questions as to the validity of votes. 
Neither the Corporation nor the 
Chairman has any power to do so. 
The question of the validity of a vote 
is a question of law, and a Court of 
Law has jurisdiction to entertain it- 
Or 3 of the points raised on behalf of 
the defendants was that the Court has 
no power to interfere with the inter* 
nal management of a Corporation, 
and reliance w'as placed on the ob¬ 
servations of Lord Davey in Burland 
V. Enr!e (9). On page 93 the noblei 
and learned Lord says. “It is an ele-j 
mentary principle of the law' relatingji 
to joint stock companies that thel 
Court will not interfere with the in-j 
ternal management of companies ac-l 
ting within their powers, and inj 
fact has no jurisdiction to do so. I 
But surely questions as to the! 
validity of votes are not questionsl 
relating to the internal management! 
of a Corporation. They are questions 
that can be disposed of only by a 
Court of law. 

It was further contended for the 
defendants that the Court should not 
grant any relief to the plaintiff, for 
the relief, if granted, would be ren¬ 
dered nugatory by the President of the 
Corporation convening another meet¬ 
ing. It was also contended that the 
suit, if it could be sustained at all, 
could only be sustained by the Cor¬ 
poration. This argument is ba¬ 
sed on the decisions in Eoas v. nur- 


(9) [1902] A. C. 83. 
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bollh (10) MosUy v. Alston (U) and 
MacdougaU v. (Jardiner (12). But all 
these were cases of internal manage¬ 
ment. In Foss V. Harboltle (10), two 
members of a company took legal 
proceedings against the directors and 
others to compel them to make good 
losses sustained by the company by 
reason of the conduct of the directors, 
and the Court held that as the acts 
were capable of confirmation by the 
majority of the members the Court 
would not interfere ; that is to say, 
it was left to the majority to com 
plain or to condone as they might 
think best. In that case Sir James 
Wigram, V. C. said: “Whilst the 
Court may be declaring the acts com¬ 
plained of to be void as the suit of 
the present plaintiffs, who in. fact 
may be the only proprietors who dis¬ 
approve of them, the governing body 
of proprietors may defeat the decree 
by lawfully resolving upon the con¬ 
firmation of the very acts which are 
the subject of the suit.’’ It is difficult 
to see how this can be done in the 
present case. In Mosleu v. Alston (H) 
the complaint was that four out of 
twelve director.5 were not entitled to 
act as directors and that they might 
be restrained from acting as such. 
The bill in that case was brought by 
two share-holders of a company. In 
that case Lord Cottenham said: “That 
if it be an injury at all, it is an injury 
not to the plaintiffs personally, but 
to Corporation of which they are 
members a usurpation of the office of 
directors, and therefore, an invasion 

iLl h Corporation.” 

buch being the case, it was held that 
tne company was the proper party to 
■sue. I do not think that the fact that 

councillors disqualified from voting 
vote at a meeting of the Corporation 
IS an injury to the Corporation. At 
least it was viewed in that light in 
two Chancery cases to which I shall 
presently refer. In Mocdongall v. (hir. 
iner , 12 ) question was one of 

internal management. The bill was 

pSffiVoV «hare-holder com¬ 
mies “The whole 

question , said James, L. J., “comes 


(10) [1843) 494 

(11) [1847] 1. Ph. 790 798 

»2) 118751 1 Ch. b T3,™:25. 


back to a question of internal mana¬ 
gement; that is to say, whether the 
meeting ought not to be held in a par¬ 
ticular way, or whether the directors 
ought or ought not to have sanctioned 
certain proceedings which they are 
about to sanction, whether one direc¬ 
tor ought or ought not to be removed, 
and whether another director ought 
or ought not to have been appointed. 
If there is some one managing the 
affairs of the company who ought not 
to manage them, and if they are being 
managed in a way in which they 
ought not to be managed, the com 
pany are the proper persons to com- 
P am of that. . But then the 
plaintiff says. Give us leave to 

amend ’ It is rather late to ask for 
leave to amend when the amendments 
might have been obtained from the 

Master of the Rolls before any 00.4 
had been incurred. But the question 
's, is there anything substantial in 
this case on which we should give 
leave to amend on the part of the 
company? I can see nothing. I do 
not think we ought to give leave to 
amend for the purpose merely of get¬ 
ting a declaration as to what the pro¬ 
per mode of dealing with the adjourn¬ 
ment was, because that would be 
simply to give a declaration without 

th4e ^ aware that 

there could be any practical result 

following upon a declaration obtained 
by the company as to the particular 
modem which the meeting ought to 
have been adjourned. ’ 

isit4n°' P'-^sent case 

of the Corporation vffifat thl 

and by so voting form a ml^orffy " ha? 

of Law. Suppose that the amendm^t 

the Corpor? 

tion had proceeded to consider the ori¬ 
ginal proposition and the proposition 
was carried by the casting?ote of the 

chairman, suppose, further that t'np 
councillors who were disqualified from 

voS® meeting recorded thei? 
votes, and a suit was brought for 

a declaration that the chairman’s 

declaration was invalid and for an 
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injunf*tion restraining the Corporation 
from acting upon the resolution. 
Could such a suit lie? According to 
the defendants’ contention, the Court 
should not entertain such a suit, for 
the relief, if granted, could be render¬ 
ed nugatory by convening another 
meeting at which the proposition 
might be carried by a validly consti¬ 
tuted majority. Suppose that a requi¬ 
sition is made to call another meet¬ 
ing on the ground that some of the 
votes were invalid. Could another 
such meeting be called on that 
ground? Who is to decide whether 
the votes were valid or not? Certainly 
not the President, not the Corpora¬ 
tion. It is difficuLt to see how an¬ 
other meeting could be called unless a 
suit is brought in the first instance 
for a declaration that the chairman’s 
declaration was invalid, as certain 
votes were invalid, and the Court 
declares that the chairman’s declara¬ 
tion was invalid. There is therefore, 
no substance in the contention that if 
the declaration asked for in this suit 
is granted, it will be of no effect. 1 
think the minority would also be 
entitled to an injunction restraining 
councillors who are unqualified for 
voting from voting or taking part in 
the discussion of any matter pertain¬ 
ing to the said company at subsequent 
meetings held for that purpose so long 
as the disqualification continued. I do 
not think that the present suit should 
have been brought in the name of the 
Corporation. 

It was urged for the defendants that 
there are only two cases in which an 
action may be brought by two or 
more members of the Coporation on 
bahalf of themselves and others being 
the two mentioned in the judgment of 
Lord Davey in Borland v. tade. The 
passage relied upon is as follows : — 

•‘Again, it is clear law that in order 
to redress a wrong done to the com¬ 
pany or to recover moneys or damages 
alleged to be due to the company the 
action should prima fade be brought 
by the company itself. Thus cardinal 
principles are laid down in the well- 
known case of Foss v. Harboiile (10) 
and Uodey v. Alston (11) and in-nume¬ 
rous later cases which it is unneces¬ 


sary to cite. But an exception is 
made to the second rule where the per¬ 
sons against whom relief is sought 
themselves hold and control the majo¬ 
rity of the shares in the company and 
will not permit an action to be brought 
in the name of the company. In 
that case the Court allowed the share¬ 
holders complaining to bring an action 
in their own names. This, however, 
is mere matter of procedure in order 
to give a remedy for a wrong which 
would otherwise escape redress and it 
is obvious that in such an action the 
plaintiffs cannot have a larger right 
to relief than a company itself would 
have, if it were the plaintiff and would 
complain of acts which are valid if 
done with the approval of the majo¬ 
rity of the share-holders or are capable 
of being confirmed by the majority. 
The cases in which the minority can 
maintain such an action are therefore 
confined to those in which the acts 
complained of are of fraudulent charac¬ 
ter or beyond the power of the com¬ 
pany”. 


It is clear that the above remarks 
ire made with exclusive reference to 
oint stock companies, being compa- 
lies formed for the purpo.'e of making 
;ain. The Municipal Corporation of 
Bombay is not a corporation for ma¬ 
cing any gain. There is no question 
lereof redressing a wrong done to the 
Jorporation or to recover moneys or 
iamages alleged to be due to the Cor- 
Doration. Nor is there any question 
)f any shares controlled by a majority 
)r of the ratification of any resolution, 
rhe question is whether the minority 
)f the Corporation are to sit and look 
m while councillors disqualified from 
mting at a meeting vote at the meet- 
ng so as to make up a majority. Is 
he Court to say to the minority in 
aich a case “we shall not interfere, 
or our interference may result in 
lothine:.” 


I think that to deny jurisdicition in 
such a case or to refuse relief in such 
a case would be equivalent to saying 
that there shall be no justice at all 
administered Nor is authority want¬ 
ing for the proposition that when the 
question is one of the validity of votes 
an action could be brought by the 
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share-holders complaining in their 
own names. In Young v. South African 
and Australian Exploration Development 

Syndicate (13) (1896) 2 Ch. 268. action 
was brought by two share-holders 
against the company and 3 directors 
for an injunction to restrain the 
defendants from holding a meeting 
convened to confirm a resolution 
passed at a previous meeting 
of the company, or in the alternaive. 
for an injunction to restrain them 
from acting on the said resoluion. The 
plaintiff contended that the resolution 
had been passed irregularly on the 
grounds inter aJia that it wa^ not passed 
by a three-fourth." majority of theshare 
holders as re^iuired by Se:. 51 of the 
Companies Act, 1862. Kekewich J, held 
that one of the nine who voted for 
the resolution wa- not entitled to 
vote with the result that the majority 
was reduced to eight and as eight did 
not constitute the necessary three- 
fourths majority he held that the 
special resolution was not properly 
passed. In the course of h[< judgment 
the learned Judge said:— 


“Renshaw has said it is a usele>" 
proceeding to go through ah this again 
because there is no doubt what the 
niajority will do. However, that may 
he, that is the right of a minority; 
and experience tells u.s that sometime:) 
when the minority insist on their 
rights they ultimately prevail. There, 
must, therefore, he an injunction to 
re-strain the defendant- from acting 
on the resolution." 

This decision wa^ di-appruved on 
another ground in later cases with 
which we are not now concerned. In 
V. Unitei Afri'^./n Land.:t ltd, (U) 
(19bl) t Ch ol8 a suit was brought bv 
two of the "hare-holders on behalf of 

‘ein-elves and all the other share- 
fiokter- against the company and their 

directors to restrain them from acting 

iipon '^ome resolution- which puroorted 

special 

'Olutions at a general meeting of 

resolution' were 
roi the voluntary winding up of the 

tdte writ in the actmn 

hat?i«^ ^ declaration 

nas ed in fact 

passed at the meeting, but that a 


resolution for the adjournment of the 
meeting was in fact carried and in¬ 
junction to restrain the defendant' 
fro'n in any way acting upon the 
resolutions as if passed. It was held 
by the Court of Appeal that no poll 
having been demanded the declaration 
of the chairman that the resolution' 
had been duly, carried was conclusive. 
In this case it was not even suggested 
that the action should have been, 
brought i'll the name of the company. 

Nor is there any reference to it in 
the judgments. 


I think that if the present suit had 
been brought by two or more of the 
councillors on behalf of themselves 
and others, no objection could be 
taken to the frame of the suit. But 
the suit is by the plaintiff in his own 
name and the question is whether the 
suit must fail for that reason alone. 
I think it does not, because the defect 
can be cured by amendment. O 6 r 
IT, of the Code of Civil Procedure] 
give' a wide power to the Court to 
allow a party to amend his pleading. 

for an amendment 
of the plaint so as to bring it within 

U. I. r. 8. 0. 1. r. 8. provides that 
where there are numerous persons 
having the same interest in one suit, 
one or more of such persons may 
with the permission of the Court, 
sue onibehalf ot all persons sointere.st- 
ed; but the Court shall in such case 
give notice of the institution of the 
suit to all such persons. It has been 
held by a Full Bench of the High 
Court of Roinbay in Fernandez v 
Hodrupu, ( 15 ) ( 1897 , 91 Bom. 784 F. b' 
that the permi.ssion under this rule may 
be given after the filing of the plaint. 
In that case Farran, C. J.., said : 

Ine question raises no point of 
lurisdiction, and there is nothing 
which makes it e.ssential that leave 
should be given before the filing of 
t e suit. It is a point analogous to 
that of adding of parties. It is clea 
that where a suit is defective as to 
parties, the requisite parties can be 

added after the suit has been filled." 

lyabji J. e.vpressed the same opinion, 
inis Court therefore has ample 
powers to allow the amendment asked 
. tor, and I am prepared, if necessary 
to grant leave to amend by add 
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after the plaintiff's name and des¬ 
cription the words “and all other 
members of the Municipal Corpora¬ 
tion.” I am also prepared to grant 
permission to the plaintiffs under O. 
1. r 8, to sue in that form, and I 
should have done so but for the fact 
that r. 8. is mandatory so far as notice 
to the other persons interested is 
concerned, and it will cause unnces- 
sary delay if the suit has to be ad¬ 
journed for that purpose- Moreover, 
this point was not taken by the de¬ 
fendants at all either in their written 
statement or in the argument of 
counsel. The Municipal Corporation 
being a party to the suit, there can 
be no doubt that every councillor 
whether he has the same interest in 
the suit as the plaintiff or not, had 
notice of the institution of the suit. 
Having regard to these facts and 
to the frame of the suit in Young’s 
casecite^l above, I do not consider 
it necessary to direct any amendment 
and I proceed to pass my orders in 
the suit. 

First, there will be a declaration 
in terms of prayer (a) of the plaint. 
Next, there will be an injunction 
restraining the defendants from in 
any wise acting upon the declaration 
of the chairman at the meeting held 
on February 19, 1923. If those whom 
I have held to be unqualified for 
voting had not voted at the said 
meeting, the result would have been 
16 for the amendment and 15 against 
it, and the chairman would have 
declared the amendment carried, and 
this would have been recorded in the 
minute book of the Corporation. 
The result of such a declaration 
would have been that the same ques¬ 
tion could not have been brought up 
before the Corporation prior to the 
April meeting of the Corporation 
having regard to rule 46. I therefore 
hold that the chairman ought to have 
declared that the amendment was 
carried' As this has not been done, 
this Court will declare that the amend¬ 
ment be taken as carried, and restrain¬ 
ing the defendants from doing any 
act inconsistent with the amendment 
that is, from proceeding further 
with the consideration of the Tram¬ 
ways Committee’s Report until April 
1. 1923; see Hatben v. Phillips (16) 


The only question that remains to 
be disposed of is one of costs. It is 
alleged in para 6 of the plaint that 
the transfers by Dr. Master Dr, 
Cursetji and Sir Temulji Nariman 
were fraudulent and nominal, and 
that they were not entitled to take 
part in the discussion or vote at the 
meeting of February 19. It is, indeed 
painful to find that the plaintiff who 
is a member of the Corporation should 
have made reckless charges of fraud 
against his brother councillor’s without 
having made adequate enquiries and 
without sufficient grounds and Mr. 
Jinnah said that all that was meant 
by “fraud” was that the transfers 
were ostensible, and not real. But 
you cannot varnish the word “fraud”; 
you cannot put a gloss on it, you 
cannot clothe it with a glittering 
surface, and persuade the Court to 
believe that ‘fraud” did not mean 
‘fraud ” It is to be regretted that 
the plaintiff should have stooped to 
make these charges. I cannot over¬ 
look these charges, for they affect 
the question of costs The investi¬ 
gation of the cases of Dr. Master, 
Dr. Cursetji, Sir Temulji and Mr- 
Marzban occupied a fairly good part 
of the Court’s time. My order as to 
costs will be that the defendants do 
pay three fourths of the plaintiff’s 
costs. 

decreed. 


(16) (188:3) 23 Ch. D. U, at pp. 2U 
and 30. 
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Civil Reference No. 19 of 1922 with 

A -iHo' dated the 4th 

April, 1923, made by^the District Judge 

Poona under S. 17 of the Divorce 
Act in Suit No. 12 of 1921. 

(a) Ultra vires-Powers of Indian LeyidaU^e. 

1 ® Legislature has powers exoresK 

it, and it o cou L' 

c^he°‘t‘rj 

dZllTli 'the irplnar^^arlfaTenT TT^ 

as those of Parliam^at Leif 

Courts of Justfce! Xn a cmes Jn ' 

ther the prescribed limiis ‘av '°beerXrder 

must of necessity determinp n iv , * 

and the only way in which thn ^HH'stion ; 

do so. is by'look^r to tt'tJm/ot'"thr 

ment by which, affirmatively the 1 - 

powers were (create 1 k u- i Ligislative 

ly. they arerestjLtlld." U w^hlt h1sre"“*r" 

)S legislation within the L-ol nf .f ^ r 

Si? 

“i” ^ 

Su'd"" ,-s:?;- 

necessity i‘‘ieucai checks in case of 

(n n 1] 

(t'l ^^tf'orce-JurU/iction, 

Mcicleoil (' T T • « 

monial causes'was „ol 

matrimonial do '^'^-^mlled- 

Act was passed in IStil. * Councils 

, The Indian Divorce Act H • '■C>C, 1] 
jurisdiction on the CWts t ‘ '""'‘fe*’ 

■•‘aKes of Don-domicileH *° mar- 

involving the status of "ot 

granted under the A, t i .Parties may he 

residence is satisfmd UnH X, ^-"miition of 
l>y Its Municipal Law n a country 

tests for creatins f down its own 

boundaries even Within its own 

the parties i:?nvXed''\^;u‘X 

ot tbe Court is exercised • jurisdiction 

the parties have theTr’ dnm? u 
f^orin, its decree . '^''thin its 

ought to be respected by tfafTTrU^®"’! 
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cmhzed country. The Court in considering a 
petition for divorce will follow the x)nnci^\ol 

^ u'^’ doubts may 

have been felt on the question until the deef 

Sion in V (1^95 A. 

^i^^,.^egJ8^ature has not directlv 
given to the Indian Courts the power to diq^ 
solve marriages between non-domiciled partied 
he District Court has no power by implica* 

ion even if the argument, that residence^ has' 

been made the test of iurisdictinn wn 
soundone. (P. 325 C 2, P. 326 C 1, 2, P. 327 c 

Marten, J. — Jurisdiction over residence 

CLV'c™*”" 'ItZtT’cl 

International Law and a Kimn^T. 

is exercised by the Bombay Hig^ Court" o“ 
Its predecessor the Supreme cX in^ 
years. (History of the Court for i, 
matrimonial causes in England discuts"ed7p 3?/] 
solve [h? "u"-" jurisdiction to dlJ 

communed i" Indm" X7n *tl 
the court has jurisdiction to grant th"e hush'‘“H 

a decree lor judicial semntinn . J®. ^^sband 

for the custody of the chHdren to provide 

the word 'res de' in S 2 o i the n ® 
should he construed as such 

theprinmpleTof the’EtSsh ^ 

applied wlr ch in such cases wm X 

separations to non-domiciled parties"* 
regard to S. 7 Indian Court,. Having 

relief on the princh |es n ’F’’ 'withhold 
finally established in the En.r|X‘c"‘'T 

It IS no objection to their so doing tha'f’fi^^^^ 
r^nnciples as now ennnci'uft.2i those 

as those enunc ated in the EiXr^p'''^ 

appeal in moyet v. ^Vihoy7 (Fp ^ D "'*Ta^ 
jurisdiction to dissolve a marrFV,. ‘ 
to granting a judici-.l ^^8 opposed 

maV“hF’is^'eoJf 7 ,.eFhv 7 h*J°'^^^^^^ Whatn-er it 

JurisdicBL Ir'e TtFir^ny 

rules or principles wlii ^ siJbject to any 

fmebela'.d dotu. ^K^src'T 
provisions, confer upon I'l.p 
junsd ction fo give dec eey f Lidia 

marriage between dissolution of 

England who in oX in 

conditions prescribed by the 

people of opPMite se.xesLTtogethf a* 

same roof is not sufficLn? ^tider the 

of Divorce cases, it has aiw'avH reports 

that there must be somp '■a 

occupied the same room (^'32^® 

Marten, J.~Wh Pr#> • 

Ooth parties led evidence 

the plead(:gi^r ParV"‘X°o‘h.^7t 
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the evidence as-being not covered by the 
pleadings. 

(e) Divorce Act—Validity of the Act, [P. 347] 

Marten, J.—The Indian Divorce Act, 1869 
is, and always has been, within the legisla¬ 
tive powers conferred upon the Indian legis¬ 
lature by the Indian Councils Act, 1861. 
Jurisdiction—Ohjectior^. 

When the judge has no inherent jurisdic¬ 
tion over the subject matter of the suit, the 
parties cannot by their mutual cansent con¬ 
vert it into a proper judicial process. It is the 
settled practice of the Bombay High 
Court to entertain objections taken 
for the first time even in second appeal, and 
even in England the Court can raise the 
question of jurisdiction at any time in pro¬ 
ceedings fordivorcp [P. 349 C. 2] 

(g) Practice—Precedents—English Law. 

Crump, J, The opinions of jurists, however 
eminent, are entit.led to Indian Courts' 
respectful consideration but the Conrts are 
not bound by those opinions, and judgments of 
English Courts stand in the same category, 

[P. 350.] 

•(/() Interpretation of Statutes-Plain meaning. 

Crump, J.—Courts are bound to construe a 
section of an Act according to the plain mean¬ 
ing of the language unless either in the sec¬ 
tion itself, or in any part of the Act anything 
is found to modify, qualify or alter the statu¬ 
tory language even if absurdity or anomaly be 
the result of such interpretation. The proper 
course in interpretinc an Act intended to 
codify a particular branch of law is first to 
examine its language for its natural meaning 
uninfluenced by any considerations derived 
from the previous state of the law, and to 
start with enquiring how the law previously 
stood, and then, assuming that it was pro¬ 
bably intended to leave it unaltered, to see if 
the words of the enactment will bear an 
interpretation in conformity with this view. 

[P 351.] 

(i) r>ivorce Act. S. 7-'For the time being, 
neaning of 

Crump, J. (contra Marten, J.)—There is the 
possibility of reading into S. 7 an intention on 
the part of Legislature to adopt whatever 
test the Court of Divorce in England might 
from time to time lay down upon the matter 
of divorce but that is a forced and unnatual 
construction. Also it would be necessary to 
omit the words “Subject to the provisions 
contained in this Act...'Indeed, had the 
Legislature intended any such result, it would 
have been easy to say in express terms that 
the provisions of the Act must be read as 
subject to the rules and principles applied 
from time to time by the Matrimonial Courts 
in England. They have chosen to say 
precisely the contrary. Any such construc¬ 
tion would introduce an element of uncer¬ 
tainty where certainty is essential ... The 
doctrine of English Courts has varied from 
time to time upon this point. Since 1895 
domicile alone is recognized as conferring 
jurisdiction. [P. 352 C, 1, 2j 

S. 7 is a residuary section intended to pro¬ 
vide for any matters which by inadvertance 
or otherwise are not expressly dealt with in 
the Act. It is not unusual in statutory draft¬ 
ing to insert provisions of this nature 


ex majore cautela more especially where an 
attempt is being made to codify in this country 
an unfamiliar branch of English Law. The 
expression ‘rules and principles’ points rather 
to the rules and principles on which the 
Court deals with these matrimonial causes in 
requiring a certain degree of evidence and 
other cognate matters. [P. 355 C. 1, 2] 

Campbell with H. F. Divatia and S. E, 
Bamji for the Petitioner. 

A B. Binning with D, C. Firter—for 
Respondent No. 1. 

M. M. Karbhari —for Respondent 
No. 2. 

Macleod, C. J.— This is a reference 
under section 17 of the Indian Divorce 
Act IV of 1869 to the High Court 
of Bombay for the confirmation of a 

decree for dissolution of marriage 
in a suit filed in the Court of the 
District Judge of Poona by the 
petitioner Alfred Wilkinson against 
his wife Norah Wilkinson as the 
respondent and a Captain D’ Arcy 
as co-respondent. 

The petitioner alleged that he 
was married to the respondent on the 
8th May 1914 at Poona. That he 
resided in Poona till 1917 and in 
Bombay until 1920 when he went to 
England with his wife and two 
children- That he returned on the 
18th March 1921 and resided at Poona. 
From the 1st May he was employed 
in Bombay while his wife remained 
at Poona and they last resided 
together at Poona In Poona the 
respondent became familiar with 
the co-respondent and on various 
occasions committed adultery with 
him- On the 27th August the res¬ 
pondent came to Bombay to the 
petitioner and on the 23rd left him 
to go away with the co-respondent 
who left her that night at the Apollo 
Hotel. On the 1st September the 
respondent wrote to him that she 
was going away altogether. The 
petition was filed on the 7th Septem¬ 
ber- The respondent denied that she 
had committed adultery on various 
occasions at Poona. She alleged 
that on the 23rd May the petitioner 
turned her out of the house when 
the co-respondent gave her a help¬ 
ing hand and found a room for her 
at the Apollo Hotel where she stayed 
till her father arrived and took her 

back to Poona. The co-respondent 
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in his written statement adopted the 
same defence as the respondent. 
When the case came on for trial, the 
following issues were raised;— 

(1) Whether plaintiff proves adul¬ 
tery between respondents 1 and 2 
(2) If plaintiff proves adultery, has 

he condoned it by his subsequent con¬ 
duct ? 

Although no issues were raised 
with regard to the domicile of the 
petitioner or the jurisdiction of the 
Court to deal with the petition, it 
appears that the question of jurisdic¬ 
tion was argued on the basis that 
the parties were domiciled in England 
The learned Judge said “ The juris- 
diction depends on the Indian Divorce 
Act, lo)69 and so long as that Act 
IS in force, this Court cannot decline 
jurisdiction. Moreover the Courts 
in India are not subject to the Probate 
Division of the High Court of Justice 
in tnglarid. As apparently divorces 
garanted in India between parties of 
non-Indian domiciles are not recoe 
nisedin England now, the present 
petition of the Law is anomalous 
but that is a matter for the Leeis- 
lature and not for the Courts in 
India . In this Court the petitioner has 

^ ^-ffidavit allGeriner that 

Wor. the d«e „( tU 

ot the petition he had given un 
his English domicile, but such a 

statement was too clearly prompted 
Sf ti?is P.purposes 

S^ndiadomiciled 

By section 2 of the Act nothing herein 
Co, rt «hall authorise Iny 

Court to grant any relief under the 

»o„,r prof,,.,, 

timeof”'^ at the 

0 petition, or 

marnS! dissolution of 

following 

have’ been’ the marriage shall 

(b)whprpfi in India, or 

tiirai^ ^‘^^^tery, rape or unna 

the husband Via ^ Judia, or (c) where 
zation of the solemni- 

his profess^Sn oTchriT' 

rehgior ^ form of 
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By section 7 subject to the provisions 
and proceedings thereunder. a^t 

Ja opinion^ of the 

conformabi, to the pLcipte and 

"l>ich the Court for Wvoroe 

relief. ^ gives 
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his niarriage on the point of his wife^s 
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Reference for two reasons • (1) hp 

cause the Indian Divorce Ac 1S6 q 
could not be deemed to warrant Vb! 

makine of laws by the I^di'an 

Government to interfere with ^ 

domiciled in India (2) b,,';™:"”'’* 

it the Indian Connc'ils did waj™? 
^e making of such laws the fnd * 

Divorce Act Itself did no! give such 

It cannot be disputed tha f 

Act iv ot 1869 was passed, the Indian 

Courts have assumed tci vv,» ndian 
iurisfiiptiAn fr* a; ^ tnemselve«2 

parhes TV h ^ non-domiciled 
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that d,cre,s of divoS ta S 
cases were valid in ^ . 
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^.Thornton (i) 

''S” (3) [A 
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Keyes v. ^.eys (4) has necessitated a 
reconsideration of the nature and 
extent of the powers of the Indian 
Courts under Act IV of 1869. In that 
case the petitioner Reginald Keyes 
had obtained a decree for the dissolu¬ 
tion of his marriage from the Chief 
Court of the Punjab in 1918. Appre¬ 
hending that the validity of that 
decree might not be recognised in 
Englanfl» he filed a petition for di¬ 
vorce in England. It was not defend¬ 
ed, but considering the importance 
of the case, the Secretary of State 
obtained leave to intervene in conse¬ 
quence of which the King's Proctor 
also appeared. The Attorney-General 
said that the question was whether 
having regard to the clear words of 
section 7 of Act IV of 1809 the word 
‘resides’ in section 2 was to be read 
as meaning merely resident or with 
the more pregnant meaning of domi¬ 
ciled. The jurisdiction of the English 
Court rests not on residence but on 
domicile. He referred to Armytage v. 
Armytage (5) in which Mr. Justice Gorell 
Rarnes said “the jurisdiction to dis¬ 
solve marriages was conferred on this 
Court by the Matrimonial Causes Act, 
and although that Act does not 
expressly' make domicile a test of 
jurisdiction, that test is applied by 
the Court to the exercise of jurisdic¬ 
tion in cases of dissolution of marri¬ 
age. It is derived from the principles 
of private international law an 
adherence to which is necessary, as 
Lord Penzance said in Wilson v, 
Wilson (6) in order to preclude the 
scandal which arises when a man and 
woman are held to be man and a wife 
in the country and strangers in 
another”. 

Sir Erie Richards for the Secretary 
of State pointed out that the doctrine 
that divorce jurisdiction must be 
based on domicile did not obtain in 
1861 when the Indian Councils Aot 
was passed. He relied on the user of 
the last 50 years and on the fact that 
the Indian Divorce Act was within 
the authority given by the Imperial 
Parliament and was binding every- 


(4) 1921 P. 204. 

5) [1898] P. 178-78 L. T. 689-14 
T. L. R- 480-67 L. J. P. 90. 

(6) L. R. 2 P. & D. 435. 


where within the British Empire. 

The President in giving judgment 
said that the substantial question to 
be decided was whether the Governor- 
General of India in Council was 
authorised by the Indian Councils 
Act, 1861 to establish Courts having 
jurisdiction in India with power to 
decree the dissolution of the marriage 
of persons domiciled elsewhere, and 
whether the authority, if any, thereby 
given was so exercised in the enact¬ 
ment of the Indian Divorce Act, 1869. 
It was pointed out that so far from 
its having been recognised in 1861 
that divorce jurisdiction need not be 
based on domicile, the law of nations 
with regard to the power of communi¬ 
ties to deal with the status of marri¬ 
age between strangers resident among 
them had long been declared by jurists 
to be that afterwards laid down in 
Le Mesurier v. Le Mesurier (7). In 
Wc^rrender y. IParrenrfer (8) Lord 
Brougham had said with the assent of 
Lord Lyndhurst that the parties to 
the marriage contract must be deemed 
to enter into it with reference to their 
domicile and laws and that jurisdic¬ 
tion must depend on domicile. These 
pronouncements seemed to be material 
in the inquiry whether upon the true 
construction of the Imperial Statute 
of 1861 power was thereby conferred 
upon the Governor-General of India 
in Council to legislate for British 
subjects merely resident in India so as 
to affect their status as to marriage 
in the country of their domicile. 
Accordingly the learned President 
decided that section 22 of the Indian 
Councils Act could not be deemed to 
warrant the making of^ laws by the 
Indian Government to interfere with 
the status of subjects of the Crown 
not domiciled in India. As between 
two possible constructions, that which 
was conformable to international law 
as declared in English Tribunals was 
to be preferred to that which would 
involve infringement of the rights of 
other communities- 

With the very greatest respect ’t 
might be said that for the purpose of 
the decision in Keyes v. Keyes (4) it 

* (7) ( 1895 )^ 0 . 517-6 i L.J.pTc. 97- 

72 L.T 873-11 R. 527. 

(8) [1835] 2 Clark & Finnelly 488. 
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was only necessary to discuss the 
question whether extra-territorial 
effect could be given to the decree of 
the Chief Court of the Punjab, but in 
the present case it must be taken as 
granted that if we confirm the decree 
of the District Judge, it will have no 
validity in England, so we have to 
decide whether we have jurisdiction 
to confirm a decree which will only be 
valid in India, and on that question 
the judgment in Keyes y Keyes (4) has 
to be carefully considered* There are 
three courses open to us. 

We may follow the decision in 
Keyes v. Keyes (4) that the Indian 
Legislature has no power to give the 
Courts jurisdiction to grant decrees 
for dissolution of marriage to non- 
domiciled parties ; or 

we may hold that the Indian Legis¬ 
lature has the power and has not 
exercised it ; or 

we may hold that the Indian Legis¬ 
lature has the power and has exercised 

it 

lam not prepared to differ from the 
decision in Keyes v. Keyes. (4) For 

the argument that jurisdiction in 
matrimonial causes was based on a 

so-called matrimonial domicile when 

i o? -^ct was passed in 

l»bl can hardly be said to be groun¬ 
ded on fact. Niboyet v. Niboyet (9) 
which forms its chief support was 
decided in 1878, and as was pointed 
<^ut in Le Mesurier v. Mesurier (7) it 
could not be said that at any time the 
doctrine was completely established, 
ho that we could safely say that the 
Indian Councils Act was passed on 
the understanding that it was a part 
ot international law. I do not deny 
tnat there is considerable force in the 

Indf nothing in the 

Indian Councils Act itself to impel us 

or wSr restricted manner 

In ^ R has contended. 

ture h«<f‘r 3 Legisla¬ 
te Act ^''P'^essly limited by 

which creat Parliament 

iich created it, and it can of course 

" C L1- A- U8-3 

197-3 App. Ca 889 (P.C.) 


do nothing beyond the limits which 
circumscribe those powers. But when 

acting within those limits it is not in, 
any sense an agent or delegate of the 
Imperial Parliament, but has and was 
intended to have plenary powers of 
legislatior as large, and of the samel 
nature as those of Parliament itself. 
The established Courts of Justice, 
when a question arises whether the 
prescribed limits have been exceeded,! 
must of necessity determine that ques¬ 
tion ; and the only way in which they 
can properly do so, is by looking tJ 
the terms of that instrument by which, 
affirmatively, the legislative powers 
were created, and by which negati¬ 
vely, they are restricted. If what ha.si 
been done is legislation within the] 
scope of the affirmative words which 
give the power, and if it violates no 
express condition or restriction by 
which that power is limited, it is not 
for any Court of Justice to inquire! 
further, or to enlarge constructively! 
those conditions and restrictions. It 
may be said, therefore, that unless we 
can read into the Indian Councils Act 
an express provision prohibiting the 
Indian Legislature from giving the 
Indian Courts of Justice powers to 
divorce non-domiciled parties, an Act 
of the Indian Legislature giving such 
powers would not be ultra vires. 

Apart however, from the undesira¬ 
bility of a conflict of Judicial opinion 
between the Indian and English 
Courts on the question of the con¬ 
struction of an Imperial Statute, the 
discussion may be said to be purely 
academical, if my view is correct that 
the Indian Divorce Act does not 
confer jurisdiction on the Courts to 

dissolve the marriages of non-domicil¬ 
ed parties, since the Legislature 
would not be likely in the future to 
suggest the amendment of the Act so 
as to enable the Courts to grant 

decrees for divorce which would only 

be valid in India. 

The argument that the Legislature 
intentionally made reAdence the test 
or jurisdiction and not domicile must 
also include the proposition that the 
Legislature omitted or declined to 
recognize that in matrimonial cases 
which involved dealing with the 
status of the parties the Courts follow 
the principles of International Law 
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lunless they are expressly excluded by 
1th e Municipal Law. In Bc^nerjee v. Baner- 
\jee (11) Jenkins J. said that residence 
and not domicile had been made the 
test of jurisdiction, but apart from the 
fact that in that case there was no 
question with regard to the domicile 
of the parties, I doubt very much 
whether the argument is sound that 
because the Court can only give relief 
to a petitioner who is resident in 
India the question of domicile may be 
disregarded altogether. Relief not 
involving the status of the parties 
may be granted under the Act if the 
condition of residence is satisfied, but 
that is in accordance with the princi¬ 
ples and rules of the Ecclesiastical 
Courts which by section 22 of 20 and 
21 Vic. Ch. 85 were to be acted upon 
by the Matrimonial Court in all 
suits and proceedings other than 
proceedings for the dissolution of 
marriage. The question whether 
the Court of Divorce in England had 
jurisdiction to entertain a suit for 
judicial separation where the husband 
was domiciled in Australia and the 
act of cruelty alleged was said to 
have been committe 1 in Italy was 
very fully considered in Armytage v. 
Armytage (5). The petitioner main¬ 
tained that the test of domicile was 
not applicable as in a suit for dissolu¬ 
tion of marriage and that the Eccle¬ 
siastical Courts would have given her 
relief when she and her husband were 
both residing in England in the cir¬ 
cumstances proved- The respondent 
contended that no relief would have 
been given because the parties were 
no t domiciled in England and no act 
ofcruelty had been proved within the 
jurisdiction. Gorell Barnes J. said in 
conclusion at page 197. Tt may I 
think be safely laid down that the 
Ecclesiastical Courts would formerly 
and the Courts will now, interfere 
to protect a wife against the cruelty 
of her husband, both being within the 
jurisdiction, when the necessities of 
the case require su«h intervention. 
The argument that the Indian Divorce 
Act has made residence and not do¬ 
micile the test of jurisdiction may 
best be refuted by referring to the 
following passage in the judgment of 

(11) (1899) 3 C.W.N. 250. 


the Privy Council in Mesurier v. 
Le Mesurier (7) when dealing with the 
decision in Niboyat v. Niboyat (9) “The 
main reason assignedfor these decisions 
by the learned Judges of the majority 
was that, before the Act of 1857 be¬ 
came law, the petitioner would have 
been entitled to sue her husband in 
the Bishop’s Court, although he was 
not domiciled in England and to ask 
either for restitution of conjugal 
rights or for a divorce a mensa et 
thoro^ and in either case for proper ali¬ 
mony ; and consequently that, after 
the Act of 1857 was passed, jurisdiction 
in divorce might be exercised in the 
same circumstances. There appears 
to their Lordships to be an obvious 
fallacy in that reasoning. It is not 
doubtful that there may be residence 
without domicile, sufficient to sustain 
a suit for restitution of conjugal 
rights, for separation or for alimony 
but it does not follow that such resi¬ 
dence must also give jurisdiction to 
dissolve the marriage. Their Lord- 
ships cannot construe section 27 cf 
the Act of 1857 as giving the English 
Court jurisdiction in all cases where 
any other matrimonial suit would 
previously have been entertained in 
the Bishop's Court. 

It must follow that the Indian 
Courts have not a more extended 
jurisdiction than the English Courts. 
Undoubtedly a country by its Muni¬ 
cipal Law may lay down its own 
tests for creating jurisdiction within 
its own boundaries even in cases 
where the status of the parties is 
involved. Their Lordehips in Le J/c- 
surier v. Le Mesurier (7) when dealing 
with the question of matrimonial do¬ 
micile, said at p. 537. “It is a cir¬ 
cumstance not undeserving of notice 
that the learned Judges whether 
English or Scotch, who have expres¬ 
sed judicial opinions in favour of a 
matrimonial domicile, have abstained 
from reference to those treatises on 
international law which are general¬ 
ly regarded as authoritative, in the 
absence of any Municipal Law.” And 
that it would be competent for Muni¬ 
cipal Law to create jurisdiction vaiia 
within its own boundaries is clear 
from the following passage m the 
judgment at p* 527. In order to sus 
tain the competency of the presen 
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suit it is necessary for the appellant. 
to show that the jurisdiction assumed ’ 
by the District Judge of Motara 
was derived, either from some re¬ 
cognised principle of the general law 
of nations, or from some domestic 
rule of the Roman Dutch Law. If 
either of these points were established 
the jurisdiction of the District Court 
would be placed beyond question ; but 
the effect of its decree divorcing the 
spouses would not in each case be the 
^me. When the jurisdiction of the 
Court is exercised according to the 
rules of International Law, as in the 
case where the parties have their 
domicile within its forum its decree 
dissolving their marriage ought to be 
respected by the Tribunals of every 
civilized country.” 

But with regard to the dissolution 
of marriage the provisions of the In¬ 
dian Divorce Act are with a few 
variations identical with those of 21 
and 22 Vic. Ch. 85. Under section 27 
of that Act any husband may peti¬ 
tion for dissolution of his marriage 
etc . but it may be taken now as set¬ 
tled that the Court in considering 
Isuch a petition will follow the princi¬ 
ples of International Law, whatever 
doubts may have been felt on the 
question until the decision in Le Me- 
VuTier V. Le Mesurier (7). As the Legisla¬ 
ture has not directly given to the 
indiaii Courts the power to dissolve 

a • — non-domiciled par- 

^ is open to us to 

hold that we have the power by 

implication, even if I thought that 

the argument that residence has been 

made the test of jurisdiction was a 

jSoun^d one. I am prepared to go 

further and hold that section 7 of the 

Indian Divorce Act set out above 

directly excludes the idea that the 

Act gives jurisdiction to decree 

tZTJ -*he case of non-domicileS 


m 


parties. Professor Dicey in he se" 
cond edition of his ‘ ConfUct of Laws’ 

of seU 1 oS*?^‘^H® 7 “°^ construction 

t^w^ ^ be forced on 

drsUeT R‘^sidence was 

jurist? L basis of divorce 

■econd coSi”" 

quest.o„. the S„t i. ele„ 


defect, unlesss it could be said that it 
was intended to recognise the doc¬ 
trine of matrimonial domicile. Con¬ 
sidering that nearly all Englishmen 
in India were non-domiciled and that 
it may have been intended by the 
Act to provide them with a forum for 
deciding their matrimonial disputes; 
it is quite possible that the Legis- 
lature thought that they were giving 
effect to such an intention, and were 
not enacting divorce legislation for 
the domiciled community only. But 
granting that was the intention, and 
admitting that for 50 years it was 
considered that effect had been given 
to that intention by the Act, the fact 
remains that we have to construe the 
Act as it stands now free from all 
such matters of prejudice. To my 
mind the same considerations on 
which it was held that the Indian 
(murts cannot grant divorces to non- 
domiciled parties which will be treat¬ 
ed as valid in England must operate 
on the validity of such divorce in 
India. I can see no difference in 
terms between the provisions of the 
Indian Divorce Act and the Matri¬ 
monial Causes Act, certainly no 
difference which gives the Indian 
Courts a wider jurisdiction. After 
the decision in Keyes v. Keyes (41 Aff 

II and 12 Geo. V. c. 18 was passed, 
whereby any decree granted under the 
Act of the Indian Legislature known 
as the Indi’an Divorce Act, 1869 and 
conhrmed or made absolute under the 
provisions of that Act for the dissolu- 
fton of a marriage the parties to 
which were at the time of the com¬ 
mencement of the proceedings domi¬ 
ciled in the United Kingdom, and 
any order made by the Courts in 
relation to any such decree shall if 

the proceedings were commenced 

before the passing of the Act, be as 

valid and be deemed always to have 

been as valid m all respects as though 

the parties to the marriage had been 

domiciled in India. But the power to 

pant divorces in such cases in the 
future was withheld. 

In my opinion, therefore, the Dis- 

tnct Court of Poona had no jurisdic¬ 
tion to pass a decree for dissolution 
or marriage in this case. 

But it is also necessary to consider 
ne question of fact, whether it was 
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proved that the respondent had com¬ 
mitted adultery with the co-respon¬ 
dent. Disregarding the allegation 
that adultery had been committed at 
Poona, there can be no doubt that a 
certain relationship existed between 
the respondent and the co-respondent 
before the former came to Bombay on 
the 22nd August. It also seems clear 
that she was not turned out of the 
house by the petitioner but left of her 
own accord with Captain D’ Arcy. 
But I do not think the evidence dis¬ 
closes facts which must lead the 
Court to the inevitable presumption 
that adultery was committed that 
night. 

Undoubtedly Captain D' Arcy ac¬ 
companied Mrs. Wilkinson to the 
Apcllo Hotel, but there is no evidence 
that he occupied the same room or 
even stopped the night in the Hotel. 
He was living at that time with Mr. 
Gove in Byculla. Mrs. Wilkinson 
said “Captain D’ Arcy and the 
Manager took me to the door of the 
room, said ‘Good Night’ and went 
away. The Manager was an English¬ 
man. Captain D' Arcy behaved all 
along as a friend”. None of the 
Hotel staff were called as witnesses 
and it seems to have been suggest¬ 
ed to the Court that the Manager 
was dead, although as a matter 
of fact he had been summoned 
to appear on the 7th June and had 
written to the Judge to say that the 
Rs- 10 sent for expenses were in¬ 
sufficient. He has now filed an affi¬ 
davit corroborating the petitioner’s 
statement that Captain D’Arcy did 
not go into Mrs. Wilkinson’s room 
and did not stop the night at the 
Hotel. The Judge must have been 
told that the Manager was dead and 
that is stated as a fact in the judg¬ 
ment. This casts little credit on the 
conduct of the petitioner’s case. The 
statement of the petitioner regarding 
his observations when he went to the 
room next'dayand the fact that Captain 
D’Arcy was found to be in possession 
of the key of the room are not suffi¬ 
cient in my opinion to found a pre¬ 
sumption that the respondent and the 
co-respondent spent the night together 
in that room. There is no evidence 
therefore on which the Court is enti¬ 
tled to presume that adultery was 


committed in Bombay. 

But undoubtedly the respondent 
after her return to Poona wrote a 
letter to the petitioner on the ]st 
September which affords a strange 
contrast to the affectionate letter she 
wrote to him on the 25th August. She 
began. “ I wish to inform you for 
good and all that I shall ever live 
with you again as your wife and the 
sooner we are separated or divorced 
the better for us both ” and continued 
“ my life with you is misery to myself 
and must necessarily be so to you, 
when you know I cannot even like 
you and I can only see one thing to 
do viz. ‘ Divorce me’ which eventu¬ 
ally must come”. It has been argued 
that the latter sentence could only 
mean one of two things, either that 
the respondent had already afforded 
the petitioner grounds for divorce or 
intended to do so- But it does not 
necessarily follow that the respondent 
had been guilty of adultery or intend¬ 
ed to commit adultery ; she may well 
have thought that the mere fact of 
her going off with the co-respondent 
would be sufficient evidence. On the 
2nd September the respondent left 
Poona with her children and went to 
stop at the Hamilton Hotel at Lo- 
nawla. The co-respondent joined her 
there on the 6th. The respondent’s 
mother came on the 7th and left again 
with the children. The respondent 
and co-respondent left on the 8th- As 
the petition was filed on the 7th noth¬ 
ing was said therein about the visit to 

Lonaw'la as though' thejpetitioner had 
heard from his father-in-law that his 
wife had left Poona he did not know 
where she had gone. No amendment 
to the petition was asked for. No 
particulars of the alleged acts of adul¬ 
tery were asked for or furnished, and 
there is nothing on the record to show 
how evidence as to an alleged act of 
adultery committed after the petition 
was filed and nowhere referred to in 
the proceedings was admitted. The 
case was very badly conducted 
throughout and it does not appear 
whether the respondent had any 
notice that adultery at Lonawla was 
alleged until towards the close of the 
petitioner’s evidence. The co-respon¬ 
dent was at Columbo and was unable 
to be present at the first hearing on 
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the 7th June, and though on the 9th 
June the hearing was adjourned till 
the 28th June to procure the evidence 
of the Manager of the Hotel at Lona- 
vla, the co-respondent has said he 
could not leave Columbo owing to his 
duties as Starter of the Ceylon Turf 
Club. The Manager of the Hotel said 
that Mrs. Wilkinson arrived on the 
2nd September with two children. On 
the 6 th of September Captain D’Arcy 
arrived about 11 A. M. At first he 
was assigned No. 2 bed-room, but 
wanting a large one he was moved to 
No. 4, tht bath-room door of which 
faced the front door of room No. P 
which was occupied by Mrs. Wilkin- 

lady came to see Mrs. 
Wilkinson on the 5th and again on 

the 7th when she took the children 

away. Mrs. Wilkinson and Captain 

p Arcy left on the 8 th. There was a 

yisitor in the room next to Mrs. 
W ilkinson. 

In her examination the respondent 
said she went to Lonavla on the 2nd 
September because she was afraid of 
her father and husband She said 
nothing about the co-respondent’s 
visit. In cross-examination she said. 

“ 1 did not inform Captain D’Arcy 
that I was going to Lonavla. I wrote 
^ him from Lonvala to come there. 
He came on the 6 th and left the same 
night for Poona at 10 P. M., and re- 

mid-night on the 
Hh and left in the morning of the 8 th 
with me The learned Judge was of 
opinion that these facts which were 
not disputed taken in conjunction 
with the respondent’s letter of the 1 st 
September were conclusive evidence 

nnHhad been 

have been urged 
that the respondent must have intend- 

frnnf* evidence 

f om which the Court would be enti- 

adultery had been 

whether^®“ht very much 

S we h/ evidence, such 

tion was^^ine ^he presump- 

Grant ^ ^evitable. The case of 

o.Vp^ / 

( 12 ) 
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under the same roof is not sufficient. 
From the reports of Divorce cases, as 
far as I know, it has always been con¬ 
sidered that there must be some evi¬ 
dence that they occupied the same 
room. Undoubtedly adultery may 
have been committed in this case, but 
it is just as possible that the respon¬ 
dent, though she must have known she 
was compromising herself and may 
even have intended the worst to be 
believed, had no desire to enter into 
sexual relationship with the co-res¬ 
pondent, until she could marry him. 
Thereafter when she had time to con¬ 
sider the situation she does not seem 
to have been prepared to be relegated 
to the status of a divorced wife, and 
so lose the right to the custody of her 
children, without a contest, with the 
result that in her written statement 
while denying that adulterv was 
committed she asked for a judicial 
separation. 

^ In these circumstances my opinion 
IS that the petitioner has failed to 
prove facts from which the Court 
would be justified in holding that 
adultery was committed at Lonavla. 

As my learned Brothers are of a 
contrary opinion there will be a 
decree for judicial separation, the 
questions relating to alimony and the 
custody of the children to be deter¬ 
mined by the District Judge. The 
costs of respondent 1 must be paid in 
the first instance by the petitioner but 
he wull be entitled to recover those 
^sts and his own from respondent 

n /--This is a husband’s 

petition for divorce on the ground of 

his wife s adultery with the co-res¬ 
pondent. The wife in her answer 
has prayed fora judicial separation 
on the ground of her husband’s cruel¬ 
ty. The learned trial Judge found 
in favour of the husband on all 
points, and the decree for dissolution 
of the marriage which he has passed 
IS now before us for confirmation 
under section 17 of the Indian 
Divorce Act, 1869. 

main points before us are 
U) whether the wife committed adul¬ 
tery with the co-respondent, and ( 2 ) 

It so whether the Court has jurisdic¬ 
tion to grant a divorce, as opposed to 
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a judicial separation, should it be the 
fact that the matrimonial domicile 
was English. The defences of cruel¬ 
ty and condonation were not persisted 
in before us, and it is clear that they 
were rightly decided in favour of 
the husband. 

On the first main point, the detailed 
judgment of the learned trial Judge 
relieves me from the necessity of 
dealing with the facts elaborately. 
It will be seen that the main events 
in 1921 are contined to three stages, 
viz^ (1) the events at Poona from the 
13th to the 21st August ; l2) the 
events at Bombay on the 23rd and 
24th August ; and (3) the events at 
Lonawla from the 2nd to the 8tk 
September. There is an important 
correspondence, and in particular a 
letter, Exhibit 46, written on the 1st 
September from the wife to the hus¬ 
band, intimating her intention to 
separate and suggesting a divorce* 
Withrtgard to the first stage, it is 
common ground that there was a 
serious quarrel between the husband 
and wife at Poona with reference to 
the co-respondent. The wife was 
then staying in her parent’s house, 
where the co-respondent was a board¬ 
er- Incriminating letters are alleged 
to have been found, which have since 
been destroyed. Further, it is alleged 
that the wife admitted miscondnct, 
and that the co-respondent admitted 
he loved the wife. This latter in¬ 
cident was at a later date than the 

wife’s letter, Exhibit 41 of the 19th 
August, in which she asks to be for¬ 
given the past, and would try and 
beg a new life. The letter may 
therefore refer only to her running 
into debt. Be that as it may, it is 
clear that the husband got rooms for 
his wife and children at Bombay, and 
took her away from Poona on the 
22nd August, and she admits that 
she then promised not to have any¬ 
thing more to do with the co¬ 
respondent. 

The second stage, viz^ the events 
at Bombay, are to my mind extremely 
important. It is common ground that 
on the 23rd August about 2-30 p. m. 
the wife left these rooms in a taxi 
with all her luggage and in company 
with the co*respondent, and that it 
was not till the next day that her 


whereabouts were discovered, when 
she was taken back to Poona by her 
father, who had in the meanwhile 
been*telegraphed for by the husband. 
Now here I quite agree with the 
learned trial Judge when he says in 
para 14 of his judgment that “the 
important question is, which of the 
two conflicting versions is to be 
believed. “Did the wife go away of 
her free will, or was she turned out 
by her husband ?*'. After weighing 
carefully the evidence on this point, 
I am satisfied that the learned Judge 
came to the correct conclusion, viz^ 
that the wife went away of her own 
free will, and that she did so despite 
all efforts to stop her, and because, 
as Mrs. Parish says, she was going 
where her affections were. 

It is common ground that the wife 
spent the rest of the day upto mid¬ 
night in the company of the co-res¬ 
pondent, though not necessarily exclu¬ 
sively so. She first went with him to 
the bungalow of Mr. Gove where ap¬ 
parently the co-respondent was then 
living in a “chummery.” In the 
evening they went to a theatre. 
About midnight she was escorted 
back to the Apollo Hotel where the 
co-respondent had obtained a room 
for her. It is not suggested that the 
co-respondent had a. room at that 
Hotel. But it is significant that next 
day, the 24th, the wife admitted that 
he was in possession of the key of 
her room. Some of her clothes were 
apparently at the Hotel, and some at 

Mr. Gove’s bungalow. 

On the 24th August,the wife was 
traced to Mr. Gove’s bungalow by her 
father and husband, and when they 
found her there with the co-respon¬ 
dent late in the afternoon, they pro¬ 
ceeded to assault the co-respondent 
and to take the wife away. They ac- 
rordinffly returned to Poona, and the 
evidence is that her father effected 
a reconciliation between the wife and 
her husband, and that both decided to 
make a new start. The wife's letter 
Exhibit 45 of the 27th August, and 
the husband’s letters. Exhibits 51, 52, 
and 53 of .27th, 31st August and 1st 
September are quite consistent with 

But then on the 1st September 
the wife wrote the important letter 
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Exhibit 46. In it she says “I wish to 
inform you for ‘Good and all’ that I 
shall never live with you again as 
your wife and the sooner we are 
separated or divorced the better for 
us both. I dislike you more than I 
can possibly describe ... I can only 
see one thing to do viz, ‘divorce me’ 
which eventually must come .. Do 
not think for one minute I have only 
just decided, because it is not true and 
I rnade up my mind long long ago. 
If in the future you interfere in any 
way whatever in my doings ‘Beware’ 
as things will not be so peaceful on 
the next occasion. You have your 
recourse viz, the law. Do not cor¬ 
respond in future with me or ask to see 
me, but only through my solicitors 

1 also wish to impress on you that I 
am perfectly in my right senses, as 
you have inferred at different times 
‘I could not be’. And this is my final 
decision.” That letter she sent by 
registered post to her husband, and 
she sent a copy to her solicitors- 

The next day ctz, the 2nd Septem¬ 
ber, the wife left her parent’s house 
secretly with the two children and 
went to Hamilton’s Hotel Lanowla. 
There she wrote to the co-respondent 
to join her, and became on the 6th 
and left with her on the 8th Septein- 
The parties there occupied 
adjoining rooms, viz, rooms 4 and 5. 
It is in evidence that the room No. 

2 which was originally allotted to the 
co-respondent was fizrther off, and 
that he was shifted to room No 4 at 
his own request. On the 7th Septem¬ 
ber the husbund signed his petition 
The learned Judge is, I think, in error 
in stating in para 24 that the 
husband had previously been to 
Lanowla and seen the visitors’ book. 
As 1 read his evidence at para 10 he 

“ his wife was 

until the morning after Mrs. Mikhan 
had brought the children away from 
Lonawla. That would be the 8th 

hotel keeper says 
he children were taken away on the 

tno’ petition for the custody of 

qpnfen'h presented on the 8th 

September. An interim order was 

made on the 9th September, which 

SciobefS'"'*'*' 

On these main facts and on the 


remaining details in the case, I have 
come to the conclusion (1) that the 
wife had formed a guilty affection 
for the co-respondent and he for her ; 
(2) that there were ample opportu¬ 
nities for gratifying their improper 
affections ; and (3) that the true infer¬ 
ence on the evidence is that the 
parties committed adultery. 

One main objection raised before 
us on behalf of the wife was that 
adultery at Lonawla was not pleaded, 
and that accordingly the Lanowla 
incidents should be disregarded. Effec¬ 
tive criticisms may no doubt be pas¬ 
sed on the pleadings, and to some 
extent on the course of the trial. But 
if the figures of the taxed bill of costs 
mentioned at the end of the judgment 
are looked at, they will, I think, 
afford some clue as to the profes¬ 
sional standard that might reasonably 
be expected. This is not a case on 
the Original Side, where the presi¬ 
ding Judge has the advantage of the 
assistance of Advocates and At¬ 
torneys. Be that as it may, para 7 
of the petition pleaded adultery in 
wide and vague terms, viz, that while 
the husband was employed in Bombay, 
his wife became familiar with the 
co-re.spondent, and on various oc¬ 
casions committed adultery with him.” 
Further at the trial the wife and the 

co-respondent appeared by separate 

pleaders, and no objection was rais¬ 
ed to the evidence as to the events 
at Lona-wla. On the contrary the 
husband s witnesses were cross-exa¬ 
mined on these and other incidents. 

would appear from the 
affidavit of the co-respondent dated 
the 1st March 1923 and presented to 
us, that there was an adjournment 
ot the suit from the 9th June to 28th 

enable the husband 
to call the Manager of the hotel at 

Lonawla. This is borne out by the 

a es given in the Court below for 

he respective depositions of witnesses 

Nos. 7 and 8 for the husband, and by 
the reference in para 25 of the 
judgment to the non-appearance of 
the co-respondent although a long 
adjournment was given. 

In my opinion, therefore, it is 
not now open to the wife and the co¬ 
respondent to object to this evidence. 

It any such objection had been raised 
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at the trial, no doubt the Judge 
would have granted leave to amend 
or to file a supplementary petition, 
seeing that the original petition was 
only sworn on the 7th September, 
and the wife and the co-respondent 
did not leave Lanowla till the 8th 
September. But presumably the 
parties at the trial thought this un¬ 
necessary, having regard to the 
wide pleading and the equally wide 
nature of Isswe No. 1. Nor do I 
attach any importance to the sug¬ 
gestion by counsel for the co-respon¬ 
dent that although his pleader may 
have told him that there was an 
adjournment to the 28th June, he 
did not tell him that it was for the 
purpose of calling further evidence 
as to the Lanowla incidents. 

•Before us, counsel for the co¬ 
respondent applied to have Ids 
evidence taken now. But in my 
opinion the learned trial Judge gave 
him all reasonable opportunities for 
entering the witness-box , and it is 
now too late. His excuse that he was 
detained by his duties as Starter at 
the Colombo Races, I do not accept 
At most he need only have missed 
one day’s racing, viz, the 1st July. 
He does not say that he even asked 
the local officials for the requisite 
leave. If he had, surely it would have 
been granted. His conduct, even if 
viewed in the most favourable light, 
had gravely compromised the honour 
of a married woman, to say nothing 
of his own. A gentleman would 
therefore at all costs return to 
protect her honour and his own, 
provided at any rate he could truth¬ 
fully say that no misconduct had 
occurred- 

Nor do I accept the suggestion of 
counsel for the wife that she merely 
sent for the co-respondent at 
Lanowla in order that he might 
intervene between her and her father, 
and effect a reconciliation. As the 
father had only assaulted the co¬ 
respondent a fortnight before, it is 
not likely that he would regard the 
co-respondent as a welcome negotia¬ 
tor. If she wanted to negotiate, she 
could have done that through her 
mother, for it is not suggested that 
she was afraid of her. On the 
contrary she wrote a letter tc her 


mother at Poona and it is in 
evidence that her mother or her aunt 
Mrs. Howard came to Lonawla on 
the 5th and 7th September and took 
away the two children on the latter 
date. She has deposed that she was 
anxious to deny any admission of 
misconduct to her solicitors in 
Bombay. But how could any prudent 
woman send for the very man in 
respect of whom such serious scandals 
had arisen, and allow him to occupy 
an adjacent room at a country hotel 
for the alleged object of discussing 
this admission of misconduct. In 
considering her conduct, it must be 
remembered that we are dealing with 
a married woman of 7 years standing 
and a mother of two children and 
who had finally decided to leave her 
husband and had suggested a divorce. 
In my opinion, therefore, the proper 
inference to draw from all the facts 
of the case is that the parties 
committed adultery at Lonawla. 

Then as regards the Bombay in¬ 
cidents, it is said that certain letters 
written by the wife’s father were 
admitted in evidence on counsel’s 
statement that the father w'^uld be 
called as a witness for the husband, 
and that they have been improperly 
referred to by the learned Judgo* 
For the purposes of my Judgment 1 
eliminate those letters- 1 have not 
even read them, and they have in no 
way influenced me. The fathers 

opinion of the co-respondent is 
sufficiently indicated by the admitted 
fact that he assaulted him in Bombay 

at Mr. Gove’s bungalow. 

Next, it was said that the husban s 
counsel misled the Court by stating 
that the hotel-keeper at Bombay 
was dead, and consequently could 
not be called. As to that it would 
appear that some confusion has 
arisen between the Assistant 
Manager who died on the 7th of 
January 1922, and the Manager who 
is still alive. Further, the Manager 
states in his affidavit of 27th February 
1923 that this Assistant Manager 
was not engaged by the hotel till 
October 1921. Be that as it may, I do 
not think it essential that the 
Manager should now give evidence 
before us. The wife has admitted 

that the co-respondent accompaniea 
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her to her room, so that contradicts 
the Manager’s statement that the co¬ 
respondent only stepped into 
effice and left the hotel as 
the luggage was removed 
office. It is not' essential 
husba:nd’s case to prove 
parties committed adultery after 
midnight that night in that particular 
room, when there were other opportu¬ 
nities both erlier in the day and 
alsffl on the next day. So one need not 
go into the husband’s story as to 
what he found in his wife’s room in 
the hotel, nor decide on the other 
hand whether the Manager is 
accurate in stating that the husband 
only made inquiries in the office. 
But in passing I may notice that 
the wife towards the end of her 
evidence described the Manager as an 
Englishman. This description would 
more likely apply to the deceased 
Assistant Manager Mr. Ormand, than 
^ the Manager Mr. Adelbardi 

Rosverg who gives his nationality as 
Danish. 

It was also objected that at the 
solicitors’ office the wife did not 
admit misconduct. But the husband 
does not say she did so on that 
occasion. What he says is she was 
taxed there with misconduct but did 
not admit it. The fact that all the 
three parties went off together to 
the solicitors may at first seem 
strange whether they were innocent 
or guilty. But one desire of the 
husband may have been to gain time 
and so prevent his wife taking the 

fatal step This is borne out by the 

fact that he asked third parties, such 

intervene and stop 
his wife running away. Even at 

Bombay, it will be noted, that it was 

SL'I ^ telephonic mes- 

A ^ co-respondent on the 

.he trouble Ui .riZ ” 

nlfln r ^ ^ ^ ^ accept her ex- 

should she nack 

go away with ^^^e^age and 

'■a am of opinion that 
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on the first main point the learned 
trial Judge rightly decided that the 
wife had committed adultery with the 

co-respondent. 

I now turn to the second main 

■ • J • j • m 1 * viz. the question of 
jurisdiction. The want of jurisdiction 

was not pleaded, nor was any issue 
raised upon it. On the contrary the 
wife made a cross-claim for a judicial 
separation. But at the trial the point 
was raised, though I regret that it 
was not dealt with in the way which 
Its great importance deserves. In the 
hrst place, no proper evidence was 
taken as to domicile. Before us both 
tl^ husband and wife have put in 
affidavits on that point, and the hu.s- 
band applied for a remand to produce 
further evidence. It was admitted, 
howler, that his domicile of origin 
was English, he having been born in 
Egland of English parents and having 
lived there till he came out to India 

as an assistant in the chemists’ firm 

! Taylor. Counsel also 

h e^i^ w that demand, if granted, 

IS contained in the husband’s affidavit 

not seriously suggested that 
he husband had abandoned his 
domicil of origin prior to his return to 

nd,u 1921. The eery f.ct ,h ™ 

ment in India and apparently tried 
to make a living in England is almost 

^iSr" ^hat despite his 

^leged purchase of return tickets 

thar^h^ evidence he states 

because his wife insisted on iS 
returning. It also appears from 

■26tb^ the 

^bth July on the application for 

custody of the children that the hus 

the"mr'’H'"^ termination of 

the proceedings to send his children to 
his sister in England. In my opinU 
therefore, the husband’s affidavit falls 
far i^'hort of what is required to effect 
an abandonment of his domicil of 
origin, and an acquisition of an Indian 

ehoice. I am satisfied th^t 
"ever intended to make 
nis permanent home in India. Con 
sequently the case must be decided on 

husband’s, and there" 
English matrimonial domicile, was 
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This then raises a most important 
question, riz, whether this Court has 
jurisdiction to dissolve a marriage, as 
opposed to granting a judicial separa¬ 
tion, in cases where the parties are 
not domiciled in India. That depends 
on two points, viz, (1) whether the 
Indian Divorce Act 1869 purports to 
confer that power upon the Indian 
Courts, and (2) if so whether that Act 
was within the legislative powers 
conferred upon the Indian Legislature 
by the Indian Councils Act 1861 (24 
and 25 Vic ch. 67). 

I will deal with these points in the 
above order, which is the order in 
which they were presented in argu¬ 
ment to Sir Henry Duke in Keyes v, 
Keyes (4). The learned trial Judge 
does not however appear to have 
considered the second point- He 
seems to have thought that the juris¬ 
diction was clear and depended on 
the Indian Divorce Act 1869, and that 
so long as that Act was in force, the 
Court could not decline jurisdiction. 
But that was not the ratio decidendi in 
Keyes V. Keyes (4). What the learned 
President held there was that the 
Indian Divorce Act, 1869 was ultra 
vires the Indian Legislature as not 
being within the powers cunfer^d on 
that Legislature by the Indian Coun¬ 
cils Act, 1861. But he gave no ex¬ 
press decision as to the true 
tion of the Indian Divorce Act, I8by. 

Taking then the first point, the 
argument against the jurisdi^ion o. 
this Court under the Indian Divorce 
Act, 1869 may be put in two alterna¬ 
tive ways. The first is that^^having 
regard to section 7, the word reside 
in section 2 should be construed as 
equivalent to * domiciled , seeing that 
according to the priniciples now ac¬ 
cepted in England, domicile alone can 
confer jurisdiction in divorce. 

was argument presented to ^e learne 
President by the Attorney-General in 

Keyes y. Keyes (4). For reasons which 
I wHl state later, I do not accept that 
argument. It is sufficient to state 
here if it were accepted, it would pre- 
▼ent this Court from exercising its 
jurisdiction to grant decrees for judi¬ 
cial separation on the ground or 
cruelty or other adequate reason, in 
cases where the parties are resident, 
though not domiciled, within the 
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jurisdiction. This jurisdiction over 
residents, with reference to judicial 
separation as opposed to decrees for 
dissolution of the marriage itself, is 
now well recognised by the English 
Courts as a principle* of private in¬ 
ternational law (see Le J/esuner v- D 

(7) and Armytage v Armytage 
(6) and a similar jurisdiction has been 
exercised by this Court or its predeces¬ 
sor, the Supreme Court, for iOO years. 
(See Supreme Court Charter 1823, 
Clause 42). 

The alternative argument is that 
assuming the word “reside” in section 
2 means what it says, viz, reside and 
not domiciled, even then the domina¬ 
ting words of clause 7 and the general 
principles of private international 
law compel this Court to give a limit¬ 
ed construction to the Indian Divorce 
Act. despite its wide wording, in just 
the same way as English Courts have 
eventually limited the even wider 
wording of the Matrimonial Causes 

Act, 1857- 

To appreciate this argument, one 
must I think make some enquiry into 
the history of Divorce legislation in 
England, and as far as practicable put 
one-self in the position of the English 
and Indian legislators, who framed the 
Matrimonial Causes Act 1857, the 
Indian Councils Act 1861, the Indian 
High Courts Act 1861, and the Indian 
Divorce Act 1869. It is vital to re¬ 
member that up to 1857 there was no 
jurisdiction in England for any Court 
to dissolve a marriage. A special Act of 
Parliament alone could effect that. In 
1857 a new Court called the Court tor 
Divorce and Matrimonial Causes was 
founded by the Matrimonial Causes 

Act 1857. And in 1873 this new Court 

became part of the Probate, Di^^rce 
and Admiralty Division of the High 
Court as established by the Judicature 

Act 1873 (See section l6). But up to 1857 
Ecclesiastical Courts alone had any 
jurisdiction in matters matrimonial, 
and they could only grant a divorce a 
mensa et thoro^ which is the epuivalent 
of the modern decree for judicial 

separation. Further, the Ecclesiastical 

Courts rested their jurisdiction on the 

residence of the parties, and not on 

their domicil. Thus m r^iboyet v. 
yp.t (9); Lord Justice James said a. 
follows“Can there be any doub 
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that before the English Act of Parlia¬ 
ment transferring the jurisdiction in 
matrimonial causes, from the church 
and her Courts to the sovereign and 
her Court, the injured wife could have 
cited the adulterous husband before 
the bishop, and have asked either for 
a restitution of conjugal rights or for 
a divorce a mensa el thoro^ and in either 
case for proper alimony ? The juris¬ 
diction of the Court Christian was a 
jurisdiction over Christians, who, in 
theory, by virtue of the baptism, be¬ 
came members of the one Catholic 
and Apostolic Church. The church 
and its jurisdiction had nothing to do 
with the original nationality or acquired 
domicile of the parties, using the word 
domicile in the sense of the secular 
demicile, viz, the domicile affecting the 
secular rights, obligations, and status 
of the party. Residence, as distinct 
from casual presence on a visit or in 
itinere, no doubt was an important 
element; but that residence had no 
connection with, and little analogy to. 
that which we now understand when 
we endeavour to solve, what has been 
found so often very difficult of solution, 
the question of a person’s domicile.' If 
a Frenchman came to reside in an 
English parish, his soul was one of 
the souls the care of which was the 
duty of the parish priest, and he would 
be liable for any ecclesiastical offence 
to be dealt with by the Ordinary pro 
mlute. animae * * * .And although' the 
laws of the State sometimes interfered 
by way of coercion, regulation, or 
prohibition, with the Courts Christian 
the latter acted proprio vigore, and they 
administered their own law, not the 
law of the State, and they administer¬ 
ed it in their own name and not in the 
name of the Sovereign. The language 
ot the Act creating the existing Court 
strikingly illustrates this, when it 
anacts that all jurisdiction rested in 
or exercised by any Ecclesiastical 

England, &c., shall 
belong to and be vested in her Majesty 

I thf in her, 

tion?/^ appellate jurisdic- 

tion as supreme Ecclesiastical Judge” 

Accordingly when the English 

the^S Surf Iw 

tions were conferred o n. * ^ ^ ^ 

Ecclesiastical 'jurisdictioV o?divorce 
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a mensa et thoro, or judicial separation 
as it was thenceforward to be called, 
and the new statutory jurisdiction 
of divorce a vinculo But the 185 ? Act 
gave this new jurisdiction in the widest 
terms. ‘Tt shall be lawful for any hus¬ 
band to present a petition to the said 
Court, praying that his marriage may 
be dissolved, on the ground that his 
wife has since the celebration thereof 
been guilty of adultery ru^g 

section 27. As regards this new juris¬ 
diction, the only express limitation to 
be found in the Act is the preamble 
which states that “it is expedient to 
amend the law relating to divorce, and 

to constitute a Court with exclusive 
jurisdiction in matters matrimonial 
in England, and with authoritv in 
certain cases to decree the dissolution 

of a marriage”. As regards the old 

jurisdiction, section 22' runs “In all 

suits and proceedings other than pro¬ 
ceedings to dissolve any marriage, the 
said Court shall proceed and act and 
give relief on principles and rules 
which in the opinion of the said Court 
.^hall be as nearly as may be conforma- 
ble to the principles and rules on 
^bicli t^e Ecclesiastical Courts have 
heretofore acted and given relief, but 
subject to the provisions herein con¬ 
tained and to the rules and orders 
under this Act”. 

In effect therefore the Legislature 
was not prepared to lay dSwn any 

very clear guiding principles on the 

question of jurisdiction, but left it to 

the Courts to say how the Act should 

AsTthL'^thr'^ practice. 

As to this, there were at least three 

possible but different views, m ( 1 ) 

to make domicile the test both for 
f 2 rtrm separations, or 

divorce, and residence the test fS 

p But it took the 

decide which of these views was the 

correct one The first view wTtha? 
S? Lord Esher in 

Niboyet v. Niboyet ( 9 ) at p. 19. The 
second view was that adopted by the 

aadCo..™, a‘oo“ 

sidered decision of the Court of 
Appeal, It must be taken to be the 



336 


Wilkinson v. Wilkinson (F.B.; (Marten, j.) 1923 Bombay 


then prevailing view of the law. 
Substantially it was to the same effect 
as Brodie v. Brodie. (13) decided by the 
Full Court in 1861. The third view 
was that laid down in 1895 by the 
Privy Council in Le Mesurier v. Le 
Mesurier (7) and subsequently adopted 
in 1898 by Lord Gorell in Armyiage v. 
ArmytaQe. (5) and in 1906 by the Court 
of Appeal in Baler v. Baler (14). And 
this third view may now be said to 
represent the true principles of English 
law on this all important question of 
jurisdiction. 

What course then was open to the 
Indian Legislature in 1869 ? It had 
to legislate not only for Englishmen 
but also for Scotsmen and Irishmen, 
the laws of whose countries on the 
subject of divorce differed from those 
of England. It almost must have felt 
some uncertainty as to what view the 
English Courts would eventually take 
on the questions of domicile and resi¬ 
dence. But this much is clear, viz., 
that in section 2 of the Indian Divorce 
Act, the Indian Legislature imposed 
certain conditions precedent to the 
exercise of any jurisdiction whatever 
under the Act, for it enacted that 

Nothing hereinafter contained shall 
authorise any Court to grant any 
relief under this Act except in cases 
where the petitioner professes the 
Christian religion and is resident in 
India at the date of the petition.” 
And if the petition is one for divorce, 
it is a further condition precedent 
that either the marriage shall have 
been solemnized in India, or else that 
the adultery shall have been committed 
there, or else that the husband has ex¬ 
changed his profession of Christianity 
for some other religion. 

Then comes section 7 which I regard 
as the dominating clause in the Act. 
It runs as follows :—“ Subject to the 
provisions contained in this Act, the 
High Courts and District Courts shall, 
in all suits and proceedings hereunder, 
act and give relief on principles and 
rules which, in the opinion of the said 
Courts, are as nearly as may be con- 


(13) 2 Sw. & Tr. 259; i64 E. R. 995; 
30 L J., Mat. 185; 4 L.T. J07; 9 
W.R. 815. 

(14) (1906) P. 209; 94 L. T. 835; 22 
T.L.R. 408; 75 T. T . P. 60. 


formable to the principles and rules 
on which the Court for Divorce and 
Matrimonial Causes in England for 
the time being acts and gives relief.” 

In my opinion the Indian Legisla¬ 
ture intended by this clause to ensure 
reasonable uniformity between the 
various High Courts of this country 
and the English Courts, and as far as 
practicable to avoid the scandal of 
parties being regarded as married 
persons in one Indian Province but 
not in another. I think it also 
intended to provide for the then 
uncertainty of the law on the subject, 
and for the possibility that the 
principles of the English Courts 
might be modified in course of time. 
Accordingly the Indian Courts are to 
give relief “on principles and rules 
which are as nearly as may be con¬ 
formable to the principles and rules 
on which the Court for Divorce and 
Matrimonial Causes in England “/or 
the timt being acts and gives relief.” 

I draw particiPar attention to the 
words “for the time being.” In my 
opinion, they were inserted to prevent 
the principles of law being rigidly 
fixed as at 1869. 

It cannot he said that the ‘‘princi¬ 
ples” referred to in section 7 do not 
iuclude such a vital principle as the 
foundation of jurisdiction itself. 
Section 7 is evidently modelled closely 
on section 22 of the Matrimonial 
Causes Act 1857 which I have 
already quoted, except that it applies 
to divorce as well as all other pro¬ 
ceedings, and that the principles to 
be adopted are those of the Knglish 

Divorce Court/or th(* being and 

not those “on which the Ecclesias^tical 
Courts have heretofore acted. In 
Armyiage v. Armyiage, (5) the point 
for decision was whether the English 
Divorce Court had jurisdiction to 
grant a judicial sep.iration on the 
ground of cruelty in a case where She 
husband was domiciled in Australia, 
but was living in England at the 

date of the suit. Lord Gorell held in 
effect that this was a question of 
principle within the meaning of 
section 22, and that its answer 
aevend^d on what were the principles 
of the old Ecclesiastical C©urt<. After 
quoting section 22, the learned Judge 
said at page 186: “ There are no 
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special provisions of the Act or rules 
or orders which directly affect the 
present question. The present suit 
is for judicial separation on the 
ground of cruelty. Before the Act, it 
would have been a suit for divorce 
d tnensa et thoro on the same ground. 

and enquiry is as to the principles 
and rules on which the Ecclesiastical 
Courts would have acted in the 
circumstances. ” Then after exhaus¬ 
tively considering the authorities on 
the subject including the various text 
books on private international law, 
the learned Judge held at page 194 as 
follows: “ In my opinion if the parties 
had a matrimonial home, but were 
no*^ domiciled within the jurisdiction 
of an Ecclesiastical Court, that Court 
would have interfered, if the parties 
were within the jurisdiction at the 
commencement of the suit to protect 
the injured party against the other 
party in respect of the adultery or 

cruelty of the latter.. And then at 

P.ge 195 he said: “I, „,ay be VbjSed 
that a decree of judicial separation 
affects the status of the parties, and 
that a change of status ought on 
principle only to be effected by the 
Courts of the domicil. But the relief 
IS to be given on principles and rules 

opinion of the Court 
.shall be as nearly as may be conforma- 

wh- K hu"" and rules on 

which the Ecclesiastical Courts gave 
relief. According to those principles 
and rules, cruelty and adultery v.-ere 
grounds for a sentence of divorce a 
mensa et thoro which did not dissolve 

ehh^7n“^^f’ merely suspended 

therfor a time or without limitation 

pLtir '7.' obligations of the 

be reconciled to each other " S 

hiter1st7" '=7'=‘oded his learned and 
domicil was not the telt for ^isdic 

for judicial^ ^^^'^"^ocree 
made and ®"gbt to be 

had jurisdictio7r®‘^''®"^^-''. ^^^rt 

custody of thGphn.1^ Provide for the 

Turninp- a of the marriage. 

Act 1869^ th7 

words in section • opening 

provisions containeH 

1 Q 01 7 ^ m this Act” 
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must of course receive their full effect. 
But they can be given their full effect 
by considering the express conditions 
laid down in the Act. The conditions 
precedent in section 2 are an example 
of this. Another example will be found 
in section 10 , which entitles a "wife to 
a divorce, should her husband ex¬ 
change his profession of Christianity 
for some other religion, and go 
through the form of marriage with 
another woman. In both these 

examples, the English divorce law is 
expressly varied. 

I also recognise fully that if clause 
2 be construed apart from clause 7 , 
it might well be argued that on the 
express conditions laid down in sec¬ 
tion 2 being satisfied, the Court was 
intended to have jurisdiction. I how- 
ever regard Clause 7 as imposing yet 
a further condition, viz, to aot and 
give relief on the principles of the 
English Divorce Court for the time 

determining this 
ditticult question of construction, I 
may call in aid the principle of cons¬ 
truction which was conceded by Lord 
Justice James in N^iboyet v. Niboyet ( 9 ) 
at p. 7. He there says; “Of course 
It IS always to be understood and im¬ 
plied that the Legislature of a country 
IS not intending to deal with persons 
or matters over which, according to 
the comity of nations, the jurisdic¬ 
tion properly belongs to some other 
sovereign or state”. So, too in Army, 
taye v. Armytage ( 5 ). Lord Gorell says 

at pp. 185-6: “The jurisdiction to 
dissolve marriages was conferred up- 
on this Court by the 
Causes Act, 1857, and 
Act does not expressly 
a test of jurisdiction, 
applied by the Court to the exercise 
ot jurisdiction in cases of dissolution 
f marriage. It it derived from the 
principles of private international 
law, an adherence to which is neces- 
•sary p Lord Penzance said in Wilson 
V ( 6 ) in order to ‘preclude the 

scandal which arises when a man 
and woman are held to be man and 
wife in one country and strangers in 
another. These principles are ex¬ 
pounded by many jurists in this and 
other countries. They are based on 
he principle that a person’s status 


--- ^ ^ ♦ A w V* ^ ^ 

Martrimonial 
although that 
inake domicil 
that test is 



Wilkinson v. Wilkinson (F. B ) (Marten, J.) 1923 Bombay 


ought to depend on the law of his 
domicil, though there may be limita¬ 
tions and exceptions to this princi¬ 
ple ; see Dicey’s Conflict of Laws, 
1896, Cap, 18, p. 474 et seq. (Cf. 
Savigny, s- 362, Guthrie’s translation 
2nd Ed p- 148)”. 

It may be objected that this cons¬ 
truction cf the Act would give diff¬ 
erent results at different dates. But 
that objection applies equally to 
England as to India. In Niboyet v. 
Niboyet (9) the English Court of Appeal 
in 1878 dissolved a marriage between 
non-domiciled parties. According to 
the decision of the Courts in and 
after 1895, there was no jurisdiction 
to grant that decree. But technically 
Niboyet w.Niboyp.t (9) was not overruled 
until the decision of the Court of 


English Divorce Court. Nor will the 
Indian Courts be asked as in Giordano 
v. Oiordano (17), to divorce Italians 
with an Italian domicil, although by 
the law of Italy divorce is not per¬ 
missible, and nationality as opposed 
to domicil is alone recognised as 
conferring jurisdiction in matrimo¬ 
nial matters in that country. (See 
Dicey, 1896, Ed. p. 276, Note 1 and 

pp. 390-1 and p. 753.). 

And this construction is I think con¬ 
sistent with the course adopted by 
Parliament itself. By the Indian 
Divorces (Validity) Act 1921, Parlia¬ 
ment has ratified the past decrees of 
the Indian Courts as regards parties 
domiciled in the United Kingdom. The 
future, it has so far refused to legis¬ 
late about. 


Appeal itself in 1906 in Baler v. Baler 

(14) for Le Mesurier v Le M^surier (7) 
was a decision of the Privy Council 
So here in India the Courts in effeet 
adopted the same principles as those 
in Niboyet v. Niboyet (9). And though 
the point arose in some cases, it 
was not until 192 l that the decision 
in Keyes v. Keyes (4) shewed that the 
matter required serious reconsidera¬ 
tion- If, therefore, the Indian juris¬ 
diction be now limited as the English 
jurisdiction is limited, the history 
of litigation in the two countries will 
be very similar. Nor will Divorce be 
the only subject to exemplify the un¬ 
certainty of litigation. Leading cases 
such as, 7be Taff Vale Railway v. 
Amalgamated Society of Railway Servants 

(15) or Bourne v. Keane (16), illustrate 
that other branches of the law have 
also had their ups and downs. 

On the other hand there will be 
this advantage in adopting this con¬ 
struction. It will be consistent with 
the principles of private international 
law as now laid down by the highest 
Courts of the British Empire Ac¬ 
cordingly it will not enable a Scots¬ 
man with Scottish domicil to be 
divorced by an Indian Court accord- 
.ng to obsolete principles of the 

(15) [1901] A. C. 426—85 L. T. 147— 
50 W. R. 44—70 L. J. K. B. 905— 
65 J. P- 596—17 T L. R. 6 >8. 

(16) [1919] A. C. 815—89 L. J. Ch. 
17—121 L. T. 426—63 S. J. 606—35 
T. L. R. 560. 


My conclusion then is that the 
main principles of divorce jurisdiction 
in England having now been well 
established and brought to our ex¬ 
press attention, we ought in India to 
follow those main principles, having 
regard to clause 7 of the Indian 
Divorce Act, 1869, and no longer to 
claim jurisdiction to dissolve the 
marriages of persons not domiciled 
in India. This casts no reflection 
either on the Indian Legislature or on 
the past decisions of the High Courts 
of this country. On the contrary the 
construction of the Act which I would 
adopt shews that the Indian Legis¬ 
lature dealt with a very difficult 


estion in a most skilful manner, 
r by its flexibility it enable all 
)urtR both in India and in England 
act on the same principles, despite 
e passage of time and the change 
circumstances. And as regards 
ir High Courts, their past decisions 
n well be justified by clause 7. The 
ct obliges them to follow the prin- 
ples of the English Courts. That 
ey have done- But if, is the 
se, the principles of the English 
)urts as laid down from time to 
ne in those Courts have altered in 
vital particular, then it is not the 
ult of the Indian Courts if they 
,ve to make corresponding changes. 
0 doubt in theory the la^ as finally 
id down by the E nglish Co^ g 

(17) [1913] 40 Cal. 215—17 C. W. N. 
491—20 I. C. 512. 
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must be taken to have been the true 
view of the construction of the 
Matrimonial Causes Act, 1857 all 
along. That Act can only have one 
right construction. If different con¬ 
structions are given at diiferent 
dates, both cannot be right. But that 
does not imply that the earliest cons- 
tructio ’ must be adopted whether 
right or wrong. The final and true 
view of the English Court? is now 
shown to us, and section 7, assists us 
materially in adopting it 
x\ccordingly in my judgment this 
Court has now no jurisdiction to 
dissolve the marriage of the present 
parties. On the other hand I am 
clearly of opinion that it has juris¬ 
diction to grant a judicial separation, 
as the parties were resident within 
the jurisdiction at the commencement 
of the suit. Therefore, in my judg¬ 
ment, a decree for a judicial separa¬ 
tion ought to be granted on the 
ground of the wife’s adultery with 
the co-respondent, and the order of 

trial Judge should be varied accord¬ 
ingly. 

It follows from what I have just 
said that I disagree with the argu¬ 
ment of the Attorney-General in 
Keyes v. Keyes (4) to the effect that 
“reside” in section 2 means domiciled. 
Further it becomes unnecessary for 
me to come to a conclusion on the 
mho decidendi of the learned Presi¬ 
dent in that case, viz, that the Indian 
Councils Act 1861 itself did not gire 
power to the Indian Legislature to 
pass any Law for the divorce a vinculo 

ot non-domiciled persons. But in 
deference to the judgment of the learn- 

of arguments 

before us, 

of importance 

own vmws on those points. ^ 

’> of" as regards section 

II® Divorce Act, it is 

? “arally quite erroneous to regard 

term? residence as synonymous 

he ci. that, and 

th^L distinction between 

hav?a?! ^ll'^Btrated by the cases 
. «bewi^^^ that in 
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the Courts there have required such 
a high standard of residence for the 
purposes of divorce under their local 
Acts, that the word residence as 
there used has become in practice to 
be closely akin to our notion of domi¬ 
cil. [See Biter v. Bater (14)]. gyj; 

that is hardly a reason why in the 
Indian Divorce Act we should give 
to the word reside, what to a lawyer 
is an unnatural meaning. 

Another reason why we should not 
adopt this forced construction is that 
pri/na/icie the word reside in section 

2 must have the same meaning as in 
section 3, where in the definitions of 
“High Court” and “District Court” 
there are references to the Court 
within the local limits of whose... 
jurisdiction the husband and wife 
reside or last resided together”. The 
word resided” here surelv cannot 
mean domiciled. It would be a 
novel experience to me to hear 

persons described as being “domiciled 
together”. 

And normally one speaks of domicile 
with reference to a country as a 
whole, and not to the local limits of 
one or other of its superior or sub¬ 
ordinate Courts. But in fact the 
words “re.side or last resided together” 
are clearly borrowed from section 17 
of the Matrimonial Causes Act, as 
for the matter of that is the greater 
portion of the Indian Divorce 
Act mutatxs mulandU. Thus section 17 

provides that petitions for judicial 
separations may either be presented 
to the new Court itself “ or to any 
Judge... at the assizes held for the 
country in which the husband and 
Wife reside or last resided together. ’ 
Residence here must mean residence 
and not domicile and none the less so 
because as we know from Armytaqe v 

the test of jurisdiction in 
judicial separations is residence and 
not domicil. This is further borire out 
by section 21, which enacts that “ a 
wife...may...if resident within the 
metropolitan district apply to a 
police magistrate or if resident in the 

country to justices in petty Sessions 

or in eithfir - to ttjg 


general the test 10^ ju sdi^on \s ®"®®” C?u? 

It may be that in the United States being domiciled in the country or 

united States m a metropolition district^? 
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But if any doubt 'Still remains, it 
must surely be dissipated by consi¬ 
dering the point I have already men¬ 
tioned, viz. that this construction 
of clause 2 would deprive our High 
Court of part of its old jurisdiction 
and be contrary to the principles of 
international law. Section 4 of the 
Indian Divorce Act provides that the 
then existing jurisdiction of the High 
Court of divorce a me.asa ft thoro 
and in all other matters matrimonial 
should be exercised subject to the 
provisions in that Act and not other¬ 
wise. Section 22 provides that decrees 
are to be made for judicial separation 
and not for divorce a mensa et thoro 
but are to have the same effect as 
under the existing law and certain 
other effects. This corresponds to 
section 7 of the Matrimonial Clauses 

What then was the jurisdiction of 
the High Court and of its predecessor 
the supreme Court? It is perhaps 
unfortunate that in Keyes v. Keyes (4) 
the High Court then in question, 
viz. that of the Punjab was not es¬ 
tablished till 1918. But in Bombay 
the Supreme Court, and its successoi 
the High Court, has exercised a 
wide jurisdiction not only m matri¬ 
monial matters but in practically 
every other branch of the law, except 
revenue matters, for over 100 years. 
Speaking very generaly it was given 
in 18'3 within certain local limits 
the same extensive juris(iiction as 
that given to the High Court m 
England when first established m 

1873 by the Judicature Act, 1 o7j 
but which up to that date no single 
Court in England had possessed. Thus 
the Supreme Court Charter of 1«23 
conferred upon the Supreme Court 
of Bombay thereby established, a 
general jurisdiction over “all such 
persons as have been heretofore 
described and distinguished, in our 
Charters of Justice for Bombay, by 
the “appellation of British subjects, 
who shall reside within any of the 
Factories subject to or dependent 
upon the Government of Bombay”. 
(See clause 23). So, too, by clause 
5 a jurisdiction similar to that of 
the King’s Bench in England, and 
by clause 36 an equitable jurisdiction 
similar to that of the Court of 


Chancery was conferred on the Sup¬ 
reme Court, while clause 37 confer¬ 
red jurisdiction over infants and 
lunatics and clause 38 gave a 
wide criminal jurisdiction. Then 
clause 42 provides; “That the said 
Supreme Court of Judicature at Bom" 
bay shall be a Court of Ecclesiastical 
jurisdiction, and shall have full power 
and authority to administer and exe¬ 
cute,within and throughout the Town 
and Island of Bombay, and the limits 
thereof, and the Factories subordinate 
thereto, and all the territories which 
now are, or hereafter may be subject 
to or dependent upon the said Govern¬ 
ment, and towards and upon all 
persons so described and distinguished 
by the appellation of British sub¬ 
ject as aforesaid, there residing 
the Ecclesistical Law, as the 
same is now used and exercised 
in the Diocese of London in Great 
Britain, so far as the circumstances 
and occasion of the said town, island, 
territories, and people shall admit 
or require.*' Then after conferring 
powers to grant Probate and Letters 
of Administration, clauses 48 and 
59 gave full jurisdiction in Admiralty 
matters. I should explain that the 
clauses of the Charter itself are not 
numbered, but for convenience I have 
numbered them, beginning from the 
operative part. 

The Bombay High Court was es¬ 
tablished in 1861, and if the High 
Courts Act and Letters Patent be 
looked at, it will be found that the 
old powers of the Supreme Court 
are still to a substantial degree re¬ 
tained. Thus the Indian High Courts 
Act, 1861, section 9 provided that 
the High Courts should have 
all such Civil Criminal, Admiralty, 
Testamentary, and Matrimonial 
jurisdiction;as’His Majesty by Letters 
Patent might direct. By the Letters 
Patent of 1862 the old Ecclesiastical 
jurisdiction of th^ Supreme Court was 
to cease except as thereinafter men¬ 
tioned, and by clause 35 the Hign 
Court was to have “jurisdiction m 

matter^^ matrimonial between our 

subjects professing the Christian 
religion”. Clause 35 of the amend 

ed Letters Patent of 1885 was to the 
like effect except that the jurisdictio 
was extended to the Presidency 
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Bombay. Further, section 130 of the 
Government of India Act 1915, expre¬ 
ssly provides that the repeal of the 
Acts there mentioned is not to affect 

“the validity of any. Charter or 

Letters Patent.under any enact¬ 

ment thereby repealed and in 
force at the pommencement of this 
Act. In practice, therefore, we have 
still sometimes to refer to the charter 
to ascertain our present-day jurisdic ¬ 
tion though not in matrimonial cases. 

That being briefly the history of 
our Courts, it follows that in 1861 
Parliament had had some 38 years’ 
experience of their practical working 
before it passed the Indian Councils 
Act, 1861 . The Indian High Courts 
Act 1861 was therefore no new experi¬ 
ment Substantially it effected an 
amalgamation of the King’s Court 
then existing in the City of Bombay 
with the Courts of the East India 
Companyin the rest of the Presidency. 
But what is there in that amalga¬ 
mation or in the previous history to 
subtlest that the old judrisdiction to 
grant judicial separations to residents 
was to be taken away. To do so 
would not only be contrary to the 
guiding principles referred to in 
clause 7 of the Indian Divorce Act 
1869, but it would also be contrary to 
the accepted principles of private 
international law. Thus in Le 
Mesurier v. Le Mesurier (7) Lord Watson 
says at p. 626. “There are unques¬ 
tionably other “remedies for matri¬ 
monial misconduct, short of dissolu- 
tion, which, according to the rules 
ot the JUS gentium may be adminis 
tered by the Courts of the country 
m which spouses, domiciled elsewhere 
are for the time resident. If, for 
instance, a husband deserts his wife 
although their residence be of a 
^mporary character, these Courts 
may compel him to aliment her ; and 
m cases where the residence is of 
a more permanent character, and the 

“ ''if' "i'h ™ch a 

degree of cruelty as to render her 

the we'ighrof' intolerable, 

ti?e ^?^o general prac- 

Courts of the 

in Kivini? ILa warranted 

Paration judicial se¬ 

paration. without reference to the 
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domicil of the parties.” And in 
Armytage v. Armytage (5) Lord Gorell 
says at p. 197; “Could anything be 
more unreasonable than for this Court 
to hold that it has no power to suspend 
the wife’s obligation to live with her 
husband while in this country, and 
leave her to proceed in the Courts 
in Australia to protect herself against 
her husband in England ? It may, 
I think, be safely laid down that the' 
Ecclesiastical Courts would formerly 
and this Court will now, interfere to 
protect a wife against the cruelty of 
her husband, both being within the 
jurisdiction when the necessities of 
the case require such intervention ” 

In Keges v. Keyes (4) the learned 

President has referred to Sir Charles 
Wood’s Despatch dated the 14th May 

found in the 
1907 Edn. of our High Court Rules 

at page 41 to 50. That was the 
Despatch accompanying the Letters 
Patent for the High Court of Bengal 
which are similar to our own. I find 
nothing in that Despatch to warrant 
the suggestion that some of the old 
powers of the Supreme Court were to 
be curtailed in matters matrimonial 
On the contrary in para 33 the Secre¬ 
tary of State wrote ; “Her Majesty’s 
Government are desirous of placing 
the Ohristian subjects of the Crown 
within the Presidency in the same 
position under the High Court, as to 
matters matrimonial’ in general as 
they now are under the Supreme 
Court s- +. But they consider it 

expedient that the High Court should 

possess, in addition, the power of 
decreeing divorce, which the Supreme 

,■ not possess ; in other 
words,that the High Court should have 
Die same-jurisdiction as the Court for 
Divorce and Matrimonial Causes in 
England x x x x l request that 
you will immediately take the subject 

no your consideration, and introduce 

o your Council a Bill for conferring 
upon the High Court the jurisdiction 
and powers of the Divorce Court in 

whSh^'t provisions of 

^® appeal to 

which the Divorce Court Act gives 
an app®al to the House of Lords”. 

which I venture 
to adopt of the Indian Divorce Act 
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1869 is in strict compliance with the 
intentions of Government as expressed 
in that Despatch of 1862. It receives 
some support from Sir Henry Duke 
himself when he says in Keyes v. 
Keyes (4) at p. 217 : ‘'To create a 
jurisdiction in divorce such as is ex¬ 
ercised in the Courts of this country 
(i. e. England) was I have no doubt 
within the powers conferred upon the 
Governor-General in Council by the 
Indian Councils Act 1861’’. And I 
attach importance to the fact that 
the learned President nowhere expres¬ 
ses any approval of the argument 
which Sir Gordon Hewart addressed to 
him on section 2. Its acceptance would 
mean that the Courts of this country 
could not even grant a protection 
order under section 27 or alimony 
under section 36, unless the parties 
were domiciled in this country, but 
would have to say to perhaps the 
Indian wives of English engine drivers 
or clerks that they must travel to 
England some 6,000 miles away before 
they could obtain any redress. This 
answer would mean that in many 
cases there would in practice be no 
redress. And I am glad to think that 
in the view I take of the construction 
of the Act, no such hardship is enforc¬ 
ed on the residents of this country. 
In my judgment, the word resides 
in section 2 means resides and not 
‘*is domiciled’*- Domicil involves the 
intention to establish a permanent 
home in a particular country. For 
residence a temporary home suffices, 
and perhaps less. In Wodia v. W’^dta^ 
(18) at p 602 [of 15 Bom L. R.] Sir 

Basil Scott said ^The residence of the 
Petitioner must be bona -fide, and not 

casual or as a ‘‘traveller”. 

I will now consider the true con¬ 
struction of section 22 of the Indian 
Councils Act 1861, and the decision 
which Sir Henry Duke has given. This 
section is in very wide terms. It 
empowers the Governor-General in 
Council to “make laws and regula¬ 
tions for all persons, whether British 
or native, foreigners or others, and 
for all Courts of Justice whatever, 
and for all places and things whatever 
within the Indian territories now 


(18) (1913) 38 Bom- 215-15 Bom. L. 
R. 593-20 I. C. 492. 


under the dominion of Her Majesty... 
Provided always that the said Gover¬ 
nor-General in Council shall not have 
power of making any laws or regula¬ 
tions...which may affect the authority 

of Parliament.or any part of the 

unwritten laws or constitution of the 
United Kingdom of Great Britain 
and Ireland, whereon may depend in 
any degree the allegiance of any per¬ 
son to the Crown of the United King¬ 
dom, or the sovereignty or dominion 
of the Crown over any part of the 
said territories”. 

How then has this Act to be con¬ 
strued ? On that point the learned 
President expressed his views in 
Keyes v. Keyes (4) at pp. 216 and 217 as 
follows:-“Without this proviso I should 
have thought it to be clear that the 
enacting words which I have quoted, 
reading them in their every-day mean¬ 
ing, could not be deemed to warrant the 
making of laws by the Indian Govern¬ 
ment to interfere with the status of 
subjects of the Crown not domiciled 
in India. The laws to be made are to 
be of local operation. The status of a 
citizen domiciled elsewhere is not a 
condition having local effect in India, 

or local limitations. A sta-| 

tute must be construed with du^ 
regard to its subject-matter and object 
and the object of this Act is to pro-j 
vide for the Government of India byl 
laws binding upon persons and thingsl 
in India. As between two possible! 
constructions, that which is conforma-l 
ble to international law as declaredi 
in our own tribunals is to be preferred! 
to that which would involve infringe-] 


nt of the rights of other comnuini- 

In other words, Sir Henry Diike 

s, I think, of opinion that the Act 
^ht to be construed as if it contain- 
’a priviso to the effect that the 
lian Legislature should only have 
wer to pass laws which were in 
iformity with the comity or 

bions.” . ,, 

Cven accepting such a proviso, the 

glish Court of Appeal thought as late 
] 878 that Comity of nations was not 
dated by legislation for the divorce 
residents within the jurisdiction 
mboyet y, Niboyet (9) Lord Justice 
mes said at page 7 : “But I do not 
id any violation of that comi y 
e legislation of a country dealing as 


# 
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it may think just with persons, 
native or not native, domiciled or not 
domiciled, who elect to come and 
reside in that country, and during such 
residence to break the laws of God 
and of the Land'’. No doubt in 1895 
the comity of nations was held to re¬ 
quire domicil and not residence, but 
we are dealing with an Act of 1861 at 
which date the new jurisdiction of 
divorce a vinculo had only been in 
operation some 3 years. On the other 
hand it would seem clear that the 
learned President was of opinion that 
section •?2 gave the requisite legisla¬ 
tive powers as regards persons domi- 
ciled in India, for at page 217 he says: 
To create a jurisdcition in divorce 
such as is exercised in the Courts of 
this country (i. c. England) was, I 
have no doubt within the powers 

conferred upon Governor-General in 
Council by the Indi an Council 
Act 1861”. 

In this connection I will refer to 
the leading case of the Queen y. liumh^ 
(10) where the Privy Council laid down 
^e principles which should guide our 
Courts in Indian in determining the 
legislative powers of the Indian Legis¬ 
latures. Their Lordships had there to 
consider whether a certain Act of the 
Indian Legislature was inconsistent 
with the Indian High Courts Act 1861 
^ with the Charter of the Calcutta 
High Court. In delivering the judg¬ 
ment of the Board, Lord Selborne 
stated at pages 903-4 as follows 
1 he ground of the decision.... of the 
majority of the Judges of the High 
Court was, that the 9th section was 

not legislation, but was a delegation 

ot legislative power. But 

their Lordships are of opinion that 

the doctrine of the majority of the 
Lourtis erroneous, and that it rests 

of powers 

of th^ J-egislature, and indeed 

tion Principles of legisla- 

Indian Legislature has 

of the limited by the Act 

created !t "and" t 

Imperial ParliSif h of the 

intended to have n’len^ 

nave, plenary powers of 
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legislation, as large, and of the same 
nature, as those of Parliament itself. 
The established Courts of Justice, 
when a question arises whether the 
prescribed limits have been exceeded, 
must of necessity determine that ques¬ 
tion ; and the only way in which they 
can properly do so, is by looking to 
the terms of the instrument by which, 
affirmatively, the legislative powers 
were created, and by which, negative¬ 
ly, they are restricted. If what has been 
done is legislation, within the general 
scope of the affirmative words which 
give the power, and if it violates no 
express condition or restriction by 
which that power is limited (in which 
category would of course, be included 
any Act of the Imperial Parliament 
at variance with it), it is not for any 
Court of Justice to inquire further or to 
enlarge constructively those condi¬ 
tions and restrictions”. 

Adopting that test, does a law for 
the divorce of non-domiciled persons 
come ^ within the general scope of 
the affirmative words which give the 
power ” viz, section 22 of the 
Indian Councils Act, 1861 ? In my 
judgment, such a law is primafacie 
within the wide terms of section 22, 
for that section gives power to make 
laws for all persons within British 
India. Then adopting the second 
branch of the same test, does this 
law violate any “express condition 
or restriction by which that power of 
legislation is limited The only ex¬ 
press limitations in section 22 which 
I need mention are those dealing 
with the authority of Parliament, and 
the allegiance of the subject. But 
nobody contends that the Indian 
Councils Act affects the authority 
of Parliament. The power of Parlia¬ 
ment still remains supreme. (See for 
instance sections 65 and 131 of the 
Government of India Act 1915 which 
Act consolidated a mass of previous 
legislation and is consequently con¬ 
venient for reference). 

It was however argued before us 
that as marriage conferred a status, 
the allegiance of the subject to the 
Crown depended in part on that 
status not being altered. This argu- 
ment I do not accept. Section 22 
refers to the unwritten laws or con¬ 
stitution of the United Kingdom” 
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But up to 1857 no English Court had 
power to dissolve a marriage. Divorce 
a vinculo could only be obtained by 
a private Act of Parliament as is or 
was until recently the case in Ireland, 
and that Wos a remedy only open to 
persons of ample means. Accordingly 
in 1861 it could not, I think, be said 
that this status of marriage depended 
on the unwritten laws of the United 
Kingdom, for those laws had been 
altered by Parliament. Nor I think 
can it be said that this status formed 
part of the constitution of the United 
Kingdom either written or unwritten. 
Even if I am wrong in this, I think 
it would be going too far to say that 
the very allegiance of the subject 
depended on this status. 

In the result, therefore, in the view 
I take, there is no such express con¬ 
dition or restriction to be found in 
section 22 as is referred to in The 
Queen v. (10) at p. 905. Why 

then should the facie meaning 

of the wide operative words of sec¬ 
tion 22 be cut down In construing the 
Act as a whole ? 

• One main ground relied on^bythe 
learned President was that “no one 
would suppose that the legislative 
authority created by section 22 could 
extend to the making of a law which 
should affect the heritable capacity 
of a man resident in India in respect 
of land in England, or control his 
conduct in any matter of purely 
English concern’*. One answer to 
this is that presumably the British 
Parliament anticipated that the wide 
powers thereby conferred on the 
Indian Legislature would be exer¬ 
cised reasonably, both as regards 
domiciled and non-domiciled persons. 
The wide words of section 22 would 
enable oppressive laws to be passf^d, 
even if they were to be confined to 
domiciled persons. But the practical 
checks were that even if the Indian 
Legislature was so minded, there 
would still be safe-gaurds, having 
regard to the powers of the Secretary 
of State, and Parliament and the 
Crown. (See for instance section 21 
of the Indian Councils Act, 1861 and 
sections 68 and 69 of the Government 
of India Act, 1915). Further, section 
l3l of the Government of India Act, 
1915 runs (1) “Nothing in this Act 


shall derogate from any rights vested 
in His Majesty or any powers of 
the Secretary of State in Council, in 
relation to the Government of India, 
(2) Nothing in this Act shall affect 
the power of Paliament to control 
the proceedings of the Governor- 
General in Council, or to repeal or 
alter any law made by any authority 
in British India, or to legislate for 
British India and the inhabitants 
thereof*'. 

Again, section 112 of the Govern¬ 
ment of India Act, 1915 expressly 
provides that Original Side suits 
“against inhabitants of Calcutta, 

Madras, or Bombay, .in matters of 

inheritance and succession... and in 
matters of contract and dealing bet¬ 
ween party and party’* are to bs 
decided according to the personal law 
or custom of the parties. The practi¬ 
cal answer, therefore, is that though 
Parliament gave wide powers with 
the one hand, it retained strong 
practical checks with the other hand. 
So any real injustice should be sure 
of a remedy. 

The other main ground urged by 
the learned President was that as 
between two possible constructions of 
the Indian Councils Act, 1861, one 
should prefer that which is conform¬ 
able to international law as declared 
in the British tribunals. Now we are 
dealing with an Act of 1861, and if 

at that time there were old established 
Divorce Courts in England in which 
the principles of jurisdiction had long 
been laid down with abundant clear¬ 
ness, I should be disposed to attach 
more weight to this argument than 
I in fact do. But what are the real 
facts ? As I have already pointed out 
the English Divorce Court only dates 
from 1857 or to be more precise the 
1st January 1858 which was the 
earliest date for the Act to come into 
operation. ^See Matrimonial Causes 
Act 1857, section 1)- Consequently 
it cannot be said that by 1861 sutri- 
cient time had elapsed to see on what 
principles this new jurisdiction of 
dissolving marriages would he exer¬ 
cised by the Court. 

Further to my mind the authorities 

show that at that time and up to a 
very much later date there was mucn 
difference of opinion or confusion as 
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to the principles on which the Court 
should act. If, for instance, in Nibo. 
yet V. Niboyet (9) at pp. 4 to 6, 19 and 
21, Judges of the eminence of Lord 
Justice James, Lord Justice Cotton 
and Lord Esher could hold these 
differing and to some extent incorrect 
views of the law in 1878, how can 
one say that the law on the subject 
was clearly settled some 17 years 
before. A reference to Dicey’s Con¬ 
flict of Laws 1896, Appendix Notes 8 
and 9, pages 753 to 759 will shew that 
the theories or principles on which di¬ 
vorce should be granted have been 
the subject of much difference of 
opinion in earlier days. And even 
now difficult cases may arise as to 
the effect of the law of a foreign 
aomicil, See Bex v, Hammersmith. ;^up 

enniendeni Registrar of Marriages^ (19) 

As regards the earlier English 
authorities, it must be remembered 
that rightly or wrongly it was at one 
time thought that the Scottish Courts 
claimed to dissolve English marri- 

age.s, provided the parties had resided 

in Scotland. As the English Ec¬ 
clesiastical Courts had then no juris¬ 
diction to make such a decree them- 
selves It ,s perhaps not surprising 
that they objected to the Scottish 

f^’ch a jurisdiction 
in the case of English domiciled per- 

sons But as I have already indicat- 

after 1857 when the 
jurisdiction of divorce <t vinculo 
was created, that the question of 
domicil became of importance. Lord 

mXi ''P position in Ar- 

at length the question of the laws and 
SToH? dissolubility 

but there Tuttle 8" depends^ 

of writers on the question 

or divorce decree the separation 

personsTvL 

domicfledTnTh^'" ‘^"t not 

The «fthe forum. 

Dissolution o^® 

I-niit^d in some anTToTffi 

j R 83 Vi ■'■P.M-iT L 

■ B. 83 61 S. J. 130-33 x, l. r, n' 
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others, and has been allowed in some 
States on grounds different from those 
on which it would be obtained in 
others. There has been want of 
unanimity as to the forum which 
ought to take cognisance of the ques¬ 
tion of divorce, and as to the laws to 
be applied and the recognition to be 
accorded in one State to a decree of 
dissolution of marriage pronounced 
m another. Persons domiciled in a 
country where divorce has not been 
permitted or only permitted on certain 
grounds, have, in order to obtain 
divorces, temporarily resided or as¬ 
sumed domicil in another country 
where divorce has been permitted or 
more easily obtained than ip the 
former country. Hence numerous 
difficult and varied questions have 
arisen and been discussed 
‘ in reported cases and by different 
“ jurists upon the question or dissolu- 
“ marriage. But in practice 

suits for judicial separation of divorce 
“a mensaetlhoro and restitution of 
“ conjugal rights do not appear to 
“ have given rise to similar difficul- 
“ ties, and, therefore, cases and dis- 
“cussions as to jurisdiction in these 
“ suits are not often met with. Such 
' suits generally occur before the tri¬ 
bunals of the country in which the 
“ parties are in fact domiciled, and a 
“ bke that before me was not so 
‘ *^0 occur in former days as at 

“ the present time, when large num- 
“ bers of people are to be found resi¬ 
ding for more or less lengthy 

periods away from the place of 
“ their domicile’. 

Councils Act 
1861 had been expressly restricted to 

intern in conformity with private 

T understood, 

si.T ^ means follows that 

fnlT written out in 

full would have excluded non-domi- 

at leaT^t^°”^ T- there were 

cL T P- 536 “ Tollema. 

passing of the Divorce Act. The learn- 

d Judges sustained the jurisdiction 

(20) 1 S. W. and Tr. 557-30 T T 
Mat. 113-2 L. T. 87 
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“ of the English Court which was 
“ the forum of the husbands’ domicil 
“ and disregarded as incompetent a 
“ decree of the Court of Session dis- 
“ solving his marriage although he 
“ had a matrimonial domicil in Scot- 
“ land where he had bona fide resided 
“ for 4 years with his wife, neither 
“ casually or as a traveller. Then in 
“ Brodie v. B^odie (13) in the year 1861, 

“ three learned Judges decided the 
“ opposite, holding that residence of 
“ the kind which had been found in 
“ Tollemache v. Tollemache ^20) to be in- 

“ sufficient to give jurisdiction to a 
“ Scottish Court where the domicil 
“ was English, was nevertheless suffi- 
“ cient to give jurisdict.on to them- 
“ selves when the domicil was Aus- 
“ tralian”. 

The learned President has laid stress 
on Shaw v. Gould (21) which was deci¬ 
ded in 1868. But that case did not 
necessarily negative the right of 
divorce if bona fide residence was 
proved, althou^^h falling short of do¬ 
micil. On the contrary there are some 
observations from Lord Colonsay at p. 
96 which though obiter would tend to 
support the view that residence alone 
was sufficient. But the precise point 
did not arise, and on the facts of the 
case it is not surprising that the 
English Courts refused to accept the 
validity of the divorce that had been 
obtained in the Scottish Courts. One 
Buxton had married a minor by fraud, 
for which he was sentenced to three 
years imprisonment. After the end 
of his sentence he lived with another 
woman. His wife wanted to marry 
some one else, and after first present¬ 
ing a petition for divorce to the En¬ 
glish Ecclesiastical Court, a collusive 
agreement was made with Buxton by 
which he was for a money payment 
to cross the border into Scotland, and 
submit to a divorce there as soon as 
practicable. This he did, and then 
returned to England. It appeared that 
a 40 days’ stay in Scotland was then 
sufficient to give the Scottish Courts 
jurisdiction in any suit whether for 
divorce or otherwise. The decision of 
the House of Lords was mainly based 
on the ground that an English marri- 

(21) L. R. 3 H. L. 55-18 L. T. 833- 
37 L. J. Ch. 433. 


age between domiciled English spouses 
could not be dissolved in this collusive 
way by a short trip over the Border. 
Thus Lord Chelmsford said at p- 79 ; 
“ My opinion in this case is founded 
“ entirely upon the peculiar circum* 
“ stances attending it, the first marri- 
“ age having taken place in England 
“ between parties having an English 
“ domicil which they never changed, 
“ and the divorce in Scotland having 
“ been obtained by preconcerted ar- 
“ rangement, the parties resorting to 
“ the Scotch Courts for the sole pur- 
“ pose of making it instrumental to 
“ the attainment of their object. If 
“ this does not amount to collusion- • • • 
“ I do not think that the tribunals of 
“ this country can regard a divorce 
there obtained as binding on their 
judgment’’. 

Lord Colonsay’s decision was based 
on much the same grounds (see p. 95). 
So also I think was Lord Cranworth’s. 
At p. 70 he said : “ The domicile to 
“ produce that result (i. e,) found juris- 
- diction, must be a bona Hie domicile 
“ for all purposes, not that which 

alone existed in this case, a mere 
“ residence of 40 days, so as to give 
“ jurisdiction to the Scotch Courts”. 
“ And Lord Westbury in referring to 
“ Lolley's case said at p. 80 : “ There 

“ are other and legitimate grounds of 
“ decision to which the judgment in 


Lolleys case may and ought to be 
referred. Throughout the Scotch 
proceedings the domicil of both par¬ 
ties was English and the residence 
in Scotland was temporary only and 
intended only for the purpose ot 
having a suit for divorce instituted. 
The Judge therefore was not the 
Judge of the domicile : the suit was 
not bona fide a.nd the whole proceed¬ 
ing was in fraud of English law and 
injurious to English interests . 

I cannot therefore regard Shaw y. 
■ouli (21) as a clear authority against 
le sutficiency of bona fide resiHence. 
f it had been, the Court of Appeal in 
Jiboyet V-. Niboyel (9) would have been 
blieed to follow it instead of deciding 
s tLy did after full arguments and 
our Months of deliberation that bona 
de residence was sufficient. 

I appreciate to the full the 
,nce of so far as practicable constru- 
legislation so as to comply witn 
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the comity of nations. I have already 
cited what Lord Justice James and 
other Judges have said on that point. 
But I do not think that that principle 
binds one down to a limited constru'’- 
tion of the Act of 1861. Nor do I 
think that there is necessarily any in¬ 
consistency in applying that principle 
on the other hand to assist the wide 
construction I give to section 7 of the 
Indian Divorce Act 1862. If one holds 
that the Act of 1861 finally bound the 
Indian Legislature to accept the prin¬ 
ciple of domicil as oppo.<eH to that of 
residence, what might have been the 
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result, supposing the principles laid 

down in Niboyii y. N^boyet (9) in 1878 

had been eventually adopted by the 

Privy Council in I 8 II 0 instead of the 

decision which their Lordships in fact 

gave. The result in such a case would 

have been a hopeless variance between 

the Indian Courts and the Home 

Courts, unless further legislation w-as 

passed On the subject by the British 
Parliament. 

With very great respect, therefore, 
to the learnf^d President, I prefer the 
view that the British Parliament in¬ 
tended to give the widest powers to 
the Indian Legislature, and that 
though relying on the latter's good 
sense not to abuse those powers, it 

yet retained practical checks in case 
of necessity. As I have already 
pointed out, m the view I take of the 
Indian Divorce Act 1869, the Indian 
Legislature framed its divorce laws in 
such a way as to comply with the 
principles of the comity of nations as 
enunciated from time to time in tne 
English Court.s. If in some respects 
it went further and imposed restric- 
tions which are now-a-days not es.s- 

after al/" English Courts, that 
alter all was only keeping well w'thin 

The conclusion then which I have 

Act IseV Divorce 

wUhin th been, 

ed iiD^n conferr- 

Indian CoandU lit 
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guilty husband deliberately changes 

his domicil in order to prevent his 

wife obtaining relief against him in 

the country where their domicil has 

hitherto been- That exception does 

not arise here, and I need not therefore 
deal with it. 


But one other alleged exception I 
should mention to shew that it has 
not been overlooked, although it was 
not referred to in argument. I have 
already stated that both the wife and 
the co-respondent have appeared 
absolutely and without protest ; that 
the wife counter-petitioned for a 
judicial separation ; and that the 
question of jurisdiction was not 
raised till the trial. In the 1896 
EditioT> of Diecy the case of Zycklinsky 
V, ZycJclivshj (22) was quoted as an 
authority for holding that in such a 
Case where the parties have appeared 
without protest, the Court has juris¬ 
diction to entertain th^ proceed¬ 
ings, even though the parties 
are not domiciled within its jurisdic¬ 
tion (See Dicey, p, 276 Exception to 
Rule 49 and p. 3^4, Note D 

But that case was decided in 1862 
when the jurisdiction in divorce was 
of recent date; it would seem wrong 
in principle; and no detailed reasons 
are given. Further the proposition 
in question has been expressly dissen¬ 
ted from in Armitage y. The Attorney 
General (23) by Lord Gorell who says 
at p. 141 “That (proposition) is 
not I think in accordance with the 
law of this country.” In my judgment 
therefore, the Court in the present 
case has not any jurisdiction to dis¬ 
solve the marriage by reason of 
the appearance of the parties without 
protest So I need not consider the 
possible operation of Section 45 of 
the Indian Divorce Act and the 
relevant provisions of the Code of 
Civil Procedure. 

At the trial a further point was 

raised, VIZ, that the parties had last 

resided together at Bombay, and that 

the Poona Court had no jurisdiction. 

hat contention was negatived by 
the learned trial Jud ge, and as it 

(22) J. Mad“ 
3.—D L. T. 690 

(23) [1906] P 135. 
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was not renewed before us, I need 
say no more about it except that in 
my opinion there is no substance in 
it. 

I may also state that having re¬ 
gard to the express terms of the 
Indian Divorce Act, I consider that 
the fact that the present case 
arises in the District and not on 
the Original Side of the High Court 
is immaterial on the question whether 
there is any jurisdiction to grant a di¬ 
vorce between non-domiciled persons. 

It may be convenient if 
after this lengthy judgment I summa¬ 
rize my conclusions. They are; (1) 
that the wife committed adultery with 
the co-respondent. (2) That the 
husband’s and consequently the mat¬ 
rimonial domicil is English. But that 
on the other hand both spouses were at 
all material dates bona fide resident 

I 'n India, and professed the Christian 
ileligion. (3) That the domicil of the 
ipouses being English, this Court 
las no jurisdiction to dissolve their 
narriage, notwithstanding that it 
vas solemnized in India and that the 
idultery in question was committed 
n India. (4) But that on the other 
land the Court has jurisdiction in 
:hese circumstances to grant the 
lusband i decree for judicial separa- 
:ion and to provide for the custody 
of the children. This is because the 
cvord ** reside in section ^ should 
be construed as such, and not as 
meaning “ domiciled”, and because 
under section 7 we should apply the 
principles of the English Courts 
which in such cases will grant judicial 
separations to non-domiciled parties. 
(5) That having regard to section 7 our 
Courts give or withhold relief on the 
principles of jurisdiction now finally 
established in the English Courts, and 
it is no objection to their so doing, 
that those principles as now enunciated 
are not the same as those enunciated in 
the English Court of Appeal in Niboyei 
V. ISiboyei, (9) In this connection it must 
be borne in mind that the jurisdiction 
to dissolve a marriage as opposed to 
granting a judicial separation, did 
not exist until it was given by the 
Matrimonial Causes Act 1857. (6) 
Accordingly the decree cf the lower 
Court should be varied by granting 
a judicial separation instead of a 


divorce. In other respects the decree 
of the lower Court should in my 
opinion be confirmed, including the 
findings as to damages and costs. 

As regards the costs of the confir¬ 
mation proceedings before us, I 
would direct the co-respondent to- 
pay the whole of these costs having 
regard to section 35 of the Act, In 
my judgment, he has committed adul¬ 
tery with the respondent, and I 
see no adequate reason why he should 
escape paying the costs, because we 
think the appropriate jurisdiction 
in this country is to grant a 
decree for judicial separation and not 
for divorce having regard to the 
domicil of the injured husband. I 
however agree with the Chief Justice’s 
proposal that the costs here and below 
of respondent No 1. be in the first 
instance paid by the petitioner, and 
then be recovered by him from the 

co-respondent. 

If the husband wishes to obtain a 
divorce, it will be necessary for him 
to petition the English Courts for 
that relief. I recognise the hardship 
that this causes, but possibly the 
Probate Division might allow the 
evidence to be given by affidavit and 
thus avoid the expense of a commis¬ 
sion to India, at any rate if the fact 
of adultery was then no longer con¬ 
tested. 

The question as to the custody of 
the children has not been argued 
before us. 

Crump, J:—On September 7th, 1^21 
the petitioner Alfred Wilkinson med 
a petition in the Court of the Dis¬ 
trict Judge of Poona wherein he 
prayed for a decree for the dissolu¬ 
tion of his marriage with res¬ 
pondent Grace Emily Norah Wilkin¬ 
son on the ground that she had com¬ 
mitted adultery in British India with 
the co-respondent D'Arcy. The pe¬ 
tition stated that the marriage was 
solemnized in St. Pauls Church, 
Poona, and further that the petition¬ 
er and his wife last resided to¬ 
gether in Poona. The written state¬ 
ment of the respondent was filed on 
December >5th, 1921, It contains a 

denial of the allegation of misconducr, 
alleges cruelty and puts forwaw 
prayer for a judicial separation. J- 
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written statement of the co-respon¬ 
dent was filed on December 7th, 1921 
and is substantially to the same effect 
on the question of fact. 

Upon these pleadings two main 
issues were raised, 

I. Whether plaintiff proves adul¬ 
tery between 'the respondents. 

II. If plaintiff proves adultery, 

had he condoned it by subsequent 
conduct? 

There were certain minor issues 
which need not be considered now. 
There was no issue as to jurisdiction. 
The plea of condonation has been 
abandoned before us. The learned 
District Judge upon the evidence re¬ 
corded before him held that adultery 
was proved and made a aecree for 
dissolution of marriage. That decree 
comes before ns for confirmation as 

^qnired by section 17 of the Indian 
Divorce Act, 1869. 

In the ordinary course the only 
question for our decision would be one 
of fact viz., whether adultery is prov¬ 
ed, but though there was no defence 
in the pleadings on the point of juris¬ 
diction, It appears that that defence 
was raised at the hearing- The 
learned District Judge has dealt with 
It in his judgment, and has held that 
his Court has jurisdiction. The point 
has been fully argued before us, and 
it IS necessary that we should decide 
It tor It there was no jurisdiction we 
Cannot deal with the case* 

Procedure in cases under the Indian 

is regulated by the Code 
ot Livil Procedure. Section 45 of the 
Act lays down that ••subject to the 

provisions herein contained all nro- 

eeedinp under this Act shall he re 

duif”Th Proce- 

wh'chlav^T '' "“thing in the Act 

LS i ,^®"tion 7, as I under¬ 
stand It. applies, not to points of 

pi'es InTrul’“^ Princi- 

"he sTrtcTer° system ^ ""Ser 

woTifd tSr h^^^ '4'— 

the jurisdiction. 
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need be considered is contained in 
section 21 of the Code of Civil Pro¬ 
cedure, and that rule has never been 
held to confer jurisdiction where 
jurisdiction is completely absent, In 
such cases, as remarked by their 
Lordships of the Privy Council in 
Ledgard y. Bull (24) When the Judge 
has no inherent jurisdiction over the 
subject matter of the suit, the parties 
cannot by their mutual consent con¬ 
vert It into a proper judicial process, 
it IS the settled practice of our Court 
to entertain objections to the jurisdic¬ 
tion taken for the first time even in 
second appeal, and even in Englani 
the Court can raise the question or 
jurisdiction at an/ time in proceed¬ 
ings for divorce. 

The point of jurisdiction may be 
shortly stated. It is contended that 
the petitioner has an English domicil 
The domicil of the wife is the domL 
cil of the husband, and in the case of 
persons not domiciled in India it is 
contended that the Indian Courts 

have no jurisdiction to give a decree 

tor dissolution of marriage 
The question of fact involved in 
plea viz, the domicil of the petitioner 

difCmS opinion) present much 

diffmulty. It IS clear that before the 

District Judge there was no contest 

on this ,„a.,er, and the peLioner's 

evidence is too dear upon the point 

to leave any room for doubt. It is 

domTcIrof" petitioner’s 

came to India for businesf purposes 
soine twelve years ago. He?eti?rned 
England with his family on Feb 

; 27 n not'int^endt 

eturn to India. He returned to India 

P^'.^Poees on March 13th, 

1* There is no evidence of an 

mcM which can suffice to 

SSfsit'rastei-tS-hnfS 

;L''p’e's„:';ri„t*e„u“:.‘?h?‘;"n1 

aSst“th“p:jit“e^t„t“.re'“r 

poses of this case. P 

The pa.rties have therefore an Eng- 

that as between such parties fhe 



350 Wilkinson v. Wilkinson (F. B.) (Marten, J.) 1923 Bombay 


Indian Courts have jurisdiction to 
decree dissolution of marriage. That 
question must be determined on a 
consideration of the Indian Divorce 
Act, 1869 There are two aspects of 
the matter. 

(1) Did the Indian Legislature in¬ 
tend to confer jurisdiction in such 
cases? 

(2) Had that Legislature power to 
do so ? 

There is no doubt a third question 
which may arise elsewhere viz, 

(3) What is the effect o^ a decree 
granted by an Indian Court outside 
British India? 

But this third question does not and 
cannot arise -for determination here. 
If the Indian Courts can give a 
decree valid throughout British India, 
we are bound to grant that relief if 
due cause is shown. Whether our 
decrees will or will not receive extra¬ 
territorial recognition is a matter for 
those Courts before whom they are 
cited for any purpose outside our 
jurisdiction. We can have no judicial 
opinion upon that matter. But so 
far it concerns the first two questions 
these are matters for our determina¬ 
tion and fcr our determination alone 

within this Presidency--subject of 
course to correction by a Court of 
appeal. The opinions of jurists, how¬ 
ever eminent, are entitled to our 
respectful consideration but we are 
not bound by those opinions, and the 
judgments of English Courts stand in 

the same category. 

Before coming more closely to 
these two points, it is not out of place 
to observe by way of preface that the 
jurisdiction which is now questioned 
has been exercised* uninterruptedly 
since the Legislature enacted the Act 
of 1869. 8o far as I am aware it has 
never been doubted that our Courts 
had jurisdiction in the cases now 
under consideration—at least within 
the territories comprised within 
British India, and between European 
British Subjects. It is unnecessary 
to cite cases in which that jurisdic¬ 
tion has been exercised. Nay more, 
the decrees granted by our Courts 
have received extra-territorial juris¬ 
diction without contest. Thus th^ 
point which is now taken involves a 


novel doctrine, and very substantial 
grounds would have to be made be¬ 
fore it could be conceded. The doubt 
has however arisen and as it is based 
upon a decision by the President of 
the Probate, Divorce, and Admiralty 
Division of the High Court of Justice 
of England, we are bound to re-solve 
it in one sense or the other, and can¬ 
not rest upon the uninterrupted prac¬ 
tice since 1869- 


The question arose in the case of 
Keyes vs. (4) Keyfs, The petitioner there 
had obtained in 191^^ a decree for dis¬ 
solution of marriage from the Chief 
Court of the Punjab. Nothing turns 
on the status of that Court at the 
date of the decree as compared with 
the .status of a Chartered High Court 
such as ours. In 11-21 the petitioner 
filed a petition in the High Court of 
Justice'in England. Clearly if the Indi¬ 
an divorce was good in England, there 
was no subsisting marriage which 
could be dissolved. It is material to 
note that the action was undefended. 


he Kings Proctor was heard, and 
ounsel was allowed to address the 
lourt on behalf of the Secretary of 
tate for India as amicus curiae^ 
here was, it would seem, a conflict 
f views. The King’s Proctor urged 
tiat the Indian divorce was bad in 
3 to while for the Secretary of State 
; was argued that the Indian divorce 
?^as good not only in India, but also 
xtra-territorially. The learned Pre- 
ident. Sir Henry Duke, held that the 
ndian Divorce Act 1S69 wa.s ultra 
ires of the Indian Legislature 
ar as it purported to give jurisdic- 
ion to decree dissolution of marriage 
etween parties not domiciled i" 
ndia. The decision is not confined 
0 the extra-territorial validity of 
uch decrees-a matter with which as 
have said this Court is not con- 
erned. It lays down in express 
arms that such decrees are invalid 
yen in India. “ The Indian Divorce 
Lct 1869 accordingly furnished no 
uffi’cient authority for the divorce ot 
he petitioner and the respondent 
rhich has been decreed by the Chief 
Jourt of the Punjab.” A decree for 

issolution of marriage p’^^gj 

ed. There was no appeal . indeed 

here could, be no appeal for tn 
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Secretary of State, who alone was 
interested to contest the point, was 
not a party, and in any event the 
decree could not be impugned so long 
as It was conceded that an Indian 
divorce had no extra-territorial opera¬ 
tion. The pronouncement was indeed 
to some extent obiter but it cast grave 

doubts on the validity of the Indian 
decrees since 1869 In consequence 
iegislation became necessary, and a 
validating Act was passed by the 
Imperial Parliament. [The Indian 
Divorces Validity Act 1921J No 
argument can be based on this legisla¬ 
tive reversal of a judicial decision : it 
involves no admission that the deci¬ 
sion is correct. No appeal was 

possible, and the decision affected o.' 

might affect the status of many per¬ 
sons not parties to the case who’could 
not challenge it. Unfortunately the 
Act of Parhainent does not assist the 

•■solution of the question before us- In 
substance it decla’-es that past decrees 
granted by Indian Courts for the 
dissolution of marriage between par¬ 
ties domiciled in the United Kingdom 
are as valid as they would have been 
had such parties been domiciled in 

C m question whether the 

Courts m India have or have not 

jurisdiction to grant divorces valid in 

India between such parties is not 

answered. 

thf^lnH^-® to the first question that 
the Indian Legislature intend to 

confer juri.sdiction in these cases. 

The relevant portion of section 2 of 

the Act of 1869 runs as follows 

shalf°anlh® • contained 

anv I any Court to grant 

Petitlott ‘^Sests'^^tre 

time of presenting the petition ” 

“as^s - 1.1 ''' following 

those powers wp ^ 
which is 

For the present contained-” 

relevaht. The hirisH^V 

- - -speah unVeS^Pry =ai/d 


Wilkinson v. Wilkinson (F.B.) (Crump, j.) 


351 

may present a petition..." From that 
we come back to the conditions or 
restrictions laid down in the words of 
section 2 set out above. Of those 

consi* 

dered here viz, 

That the petitioner at the time of 

presenting the petition resides in 
India. 

In the alternate analysis the whole 
matter turns on the word “ resides” 
The word “ resides ” has no techni¬ 
cal meaning and must be taken to be 
used in its ordinary sense It would 
have been easy enough for the Legisla¬ 
ture to have substituted for “ resides ” 
the words is domiciled in India.” 

Ine Legislature did not do so. It is 

impossible to suppose that the Legis 
ature wasnot aware of the distinc¬ 
tion. The Bill was introduced by no 
less eminent a jurist than Sir Henrv 
Maine and it contains the solution of 
this very question of juri^dictinn 
which had delayed the measure for 
eignt years. What was that solution’ 
Courts are bound to construe a 
section of an Act according to th^ 

dtherTn language unless 

either in the section itself, or in anv 
mJdifi yf ‘anything is found to 

knguage even if absurdity or anomaly 
be the result of such interpretation ” 
[The vestry of the Parish of St John 

^iorace t [well Cotton 
UOJ i he proper course in interpreting 
an Act intended to codify a pafticula? 
-ranch of the law is first to examine its 
language for its natural meaning um 

dedvtT^o 'th considerations 

J ^ previous state of the 

how The"r‘ inquiring 

then, a.ssuming that it was probabtv 
intended to leave it unaltered! to see 

enactm;nt wm 

with tP- '"‘^'■P^.ftation in conformity 

p a'nd Company of the 
Bank of England vs. Vaglialo Brothers 

opinion) nothing 
any other part of the Act to 


in 


;" 0 dify. qualify or alter the plain 
which fa enacted in eccltan 1 i.LSt 


(25) (1886) L. R. 12 A C 1 iKi 

(26) (1891)L.E. i aioV *•’’ 
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be invoked for that section is ex¬ 
pressly stated to be ‘‘ subject to the 
provisions contained in this Act,....” 
Where a statute is plain in itself, it 
is out of place to consider the pre¬ 
sumed intentions of the legislature 
but any argument of that nature 
favours the plain construction. The 
Government of India must have been 
well aware that to lay down domicil 
as the test would be to deny relief to 
those persons professing the Christian 
religion who were not domiciled in 
India- In 1869, even more than at 
the present time, there would have 
been in many cases difficulties almost 
insurmountable in the way of a peti¬ 
tioner who was barred from recourse 
to the Indian Courts. The cost would 
have been prohibitive, the evidence in 
many cases impossible to procure. 
There was nothing in the state of the 
law in 1869 which could have deterred 
the Indian Legislature from enacting 
“ residence ” as the test. That is a 
point to which reference may con¬ 
veniently be made later. I cannot 
find in the judgment in Kerje^ vs, Ketjes 
G) any definite pronouncement as to 
the intention of the Indian Legisla¬ 
ture. I am not aware that any doubt 
has hitherto been cast on the true 
construction of the Indian Divorce 
Act so far as this matter is concerned. 
Certainly I find nothing in v. 

Y^eyets (4) bearing up this question viz, 
the construction of the Indian Act- 1 
do not know whence the doubt has 
arisen. 

I do not overlook the possibility of 

I jading into section 7 an intention 
a the part of the Legislature to 
lopt whatever test the Court of 
'ivorce in England might from time 
D time lay down upon this matter but 
lat is, in my opinion, a forced and 
nnatural construction. Also it 
rould be necessary to omit the words 
Subject to the provisions contained 
a this Act —” Indeed, had the Le- 
islature intended any such result, it 
70 uld have been easy to say in 
express terms that the provisions of 
the Act must be read as subject to 
the rules and principles applied from 
time to time by the Matrimonial 
Courts in England. They have chosen 
to say precisely the contrary. Any 
guch construction would introduce an 


element of uncertainty where cer¬ 
tainty is essential. The doctrine of 
the English Courts has varied from 
time to time upon this point. Since 
1B95 domicil alone is recognized as 
conferring jurisdiction. It is perhaps 
an extreme hypothesis that the Eng¬ 
lish Courts should ever revert to 
“ residence ” as the test, but it is not 
illegitimate to test in this way the 
suggested construction of the Indian 
Divorce Act. It is difficult to see how 
a statute can mean one thing in 1869, 
another in 1895, and possibly a third 
in 1930. I prefer the plain construc¬ 
tion supported as it is by a long and 
uninterrupted current of decisions. 

Now as to the second question- Had 
the Indian Legislature power to enact 
that which it has enacted. It is upon 
this point, not upon the constructionof 
the Indian Act, that the decision in 
Key 8 v. Keyes (4) is in reality based. 
The question is thus formulated 
“whether upon a true construction of 
the Imperial Statute of 1861 power is 
by that statute conferred upon the 
Governor-General in Council to legis¬ 
late for British subjects merely resi¬ 
dent in India so as to afiect their 
status as to marriage in the country 
of their domicil ?” So stated the 
answer does not necessarily affect 
the power to decree divorce valid in 
India, but the penultimate paragraph 
of the judgment, portion of which is 
cited above, goes far beyond this. 
The ratio decidendi is as follows. Up 
to 1878 when the case of N^boyet v. 
JSliboyfii (y) was decided the doctrine 
of the English Courts was unsettled, 
but that case laid down that residence 
of the parties gave jurisdiction, inis 
decision must however be held to 
have been incorrect in view of the 
decision of the Privy Council in 
Mesurier v, Le M^suner (7) in 1895. 
Therefore when Parliament enacted 
the Indian Councils Act of 1861 it 
must be supposed that the true 
doctrine was present to their minds, 
and that therefore Parliament could 
not have intended to empower the 
Indian Legislature to enact that 
residence should suffice to confer 
jurisdiction. Further, it is clear from 
section 22 of that Act that Parliameiiet 
could not have intended to give tne 
Indian Government power to maK 
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laws to interfere with the status of 
subjects of the Crown not domiciled 
in India. 

To follow this decision would be to 
escape from an undesirable conflict 
of laws but with all due deference I 
am unable to do so. I would however 
point out that this conflict can equal¬ 
ly well be avoided if, as hitherto, the 
decrees of Indian Courts receive 
extra-territorial recognition. As I 
have already said the first canon of 
statutory interpretation is that the 
words of the statute should be read in 
their natural meaning. The general 
legislative powers of the Government 
of India were considered by the Privy 
Council in the leading case : Queen 
Empress v. Butah (10). Lord Selborne 
expressed himself as follows : 

“The Indian Legislature has powers 
expressly limited by the Act of the 
Imperial Parliament which created 
it and it can of course do nothing 
beyond the limits which circumscribe 
these powers. But, when acting 
within these limits it is not in any 
sense an agent or delegate of the 
Imperial Parliament but has, and was 
intended to have, plenary powers of 
legislation, as large, and of the same 
nature, as those of Parliament itself. 
The established Courts of justice, 
when a question arises whether the 
prescribed limits have been exceeded, 
must of necessity determine that ques¬ 
tion ; and the only way in which 
they can properly do so, is by look¬ 
ing to the terms of the instrument by 
which, affirmatively, the legislative 
powers were created, and by which, 
negatively, they are restricted. If 
what has been done is legislation 
within the general scope of the affir¬ 
mative words which give the power, 
and if it voilates no express condi¬ 
tion (,r restriction by which that 
power is limited (in which category 
would, of course, be included any 
Act of the Imperial Parliament at 
variance with it), it is not for any 
Lourt of Justice to inquire further, or 
to enlarge constructively those con¬ 
ditions and restrictions”. 

This decision is binding on us, and 

conclusive on the 

affirmatiT^ly by section 22 of the 
Indian Councils Act 1861. They 
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include power “to make laws and 
regulations for all persons whether 
British or native foreigners or others 
and for all Courts of Justice what¬ 
ever and for all places and things 
whatever” within the Indian terri¬ 
tories. The express conditions and 
restrictions are set out in the same 
section, and in sections 19 and 24. 
There are other statutory enact¬ 
ments bearing on this question which 
will be found fully set out at page 202 
of Ilbert’s Government of India, but 
nowhere is there any express restric¬ 
tion against “the making of laws to 
interfere with the status of subjects 
•f the Crown not domiciled in India". 
It would not be difficult to cite instan¬ 
ces where the Indian Legislature has 
made laws “which may affect the 
heritable capacity of a man resident 
m India” who was a domiciled 
British subject, (e. g. section 31 of 
the Indian Succession Act). No 
doubt that Act only affects succes¬ 
sion to immoveable property in 
British India in the case of such 
persons (vide section 5) but its validi¬ 
ty within British India has never 
been questioned. There is thus in 
the present case no express restric¬ 
tion, and the question is in the words 
of their Lordships of the Privy Coun¬ 
cil whether “the legislation is within 
the general scope of the affirmative 
words which give the power”. With 
all respect I do not see that the 
answer admits of any doubt. The 

power could hardly be expressed in 
Wider terms. 

If it is admissible to consider the 
state of the law in England when 

Parliament enacted the Indian Coun- 
cils Act of 1861, is there anything 
from which an intention can be pre¬ 
sumed to restrict the powers of the 
Indian Legislature in the manner 

suggested ? In 1878-17 years later- 

the English Courts held that resi¬ 
dence within the jurisdiction was 
sufficient to empower the Courts to 
give a decree for divorce : Niboyet y 
Nxboyet (9). If in that year it had 
been suggested that Parliament could 
not have intended to empower the 
Indian Legislature to give jurisdic- 
tiop to the Courts to grant a divorce 
between British subjects domiciled in 
England, Ntboyet v. Niboyet ( 9 ) would 
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have been conclusive to the contrary. 
How can the statute law of this 
country be affected by the later deci¬ 
sions of the English Courts ? Had 
the Indian Legislature thought fit to 
do so, they could have amended the 
Indian Divorce Act to bring it into 
conformity with the views expressed 
in Le Mesurier v. Le Mesurier (7). They 
have not done so, and in no other 
way save by an Act of the Imperial 
Parliament can the Act of 1869 be 
altered or modified There has been 
no such legislation. 

I find myself unable to hold that 
even restriction in the sense suggested 
was imposed by the Imperial Parlia¬ 
ment on the powers of the Indian 
Legislature, nor can I hold that the 
true construction of the Indian Di¬ 
vorce Act 1869 is open to any doubt. 
Still less can I hold that in enacting 
section 7 of that Act the Legislature 
intended that the power of the Courts 
to entertain a petition for dissolution 
of marriage should depend upon the 
views which might from time to time 
prevail in the English Courts as to ma¬ 
trimonial causes. I hold that the jurisdic 

I * ion, whatever it may be, is conferred 
»y the Act in express terms, and that 
)rovisions which confer that jurisdic- 
ion are not in any way subject to 
tny rules or principles which may 
Tom time to time be laid down by 
English Courts. Those provisions, 
in my opinion, confer upon the Courts 
in India jurisdiction to give decrees 
for dissolution of marriage between 
British subjects domiciled \v England 
who in other respects are within the 
conditions prescribed by the Act. 

I regret that I am unable to agree 
with my Lord the Chief Justice and 
my learned Brother Marten as to the 
true construction of the Indian 
Divorce Act. I have already dealt 
with what appears to me to be the 
main principles on which that Act 
should be construed. I would wil¬ 
lingly have rested my conclusions 
upon those principles, but in this 
conflict of views I find it necessary 
to add a few" words on the doctrine 
of private international law. It is 
not necessary to attempt to define 
that much-debated phrase. The prin¬ 
ciples invoked, as I understand it, 
may be stated as follows :— 


It is a scandal when a man and a 
woman are held to be man and wife 
in one country and strangers in 
another. That scandal arises from 
a conflict of laws. That scandal can 
be avoided, if the Courts of one 
country decline to assume jurisdic¬ 
tion over the subjects of another 
country, who are merely resident 
within their jurisdiction. Alterna¬ 
tively if the Courts of all countries 
agnee to accept domicile as the test 
that scandal is avoided. 

It is conceded that Municipal Law 
can confer jurisdiction on the ground 
of residence but it is argued that in 
considering the intention of the 
Legislature the principle stated must 
be kept in mind. 

I agree that this is so. I do not 
propose to rely on the obvious differ¬ 
ence in the position of a British sub¬ 
ject as compared with the subject of 
an independent Sovereign State. I 
would only point out that British sub¬ 
jects whether in India or in England 
owe allegiance to the same Crown 
and are subject to the authority of 
the same Legislative body, the Im¬ 
perial Parliament, and if the Imperial 
Parliament so wills, the scandal on 
which the argument rests can be 
avoided by enacting that the decrees 
under consideration shall have extra¬ 
territorial recognition. This they 
cannot do in the case of the subjects 
of an independent Sovereign State- 
The object of these remarks is to elu¬ 
cidate what I believe to have been 
the true intention of the Indian Le- 


islature. ^ . i. i-u 

I concede as I have said that the 

tidian Legislature desired to avoid 
le scandal stated above, and that it 
; reasonable to interpret their inten¬ 
on in that light. But, in my opinion, 

le Indian Legislature acted in the 
elief that the decrees of the Indian 
ourts would receive extra-terntona 
scognition, and they chose that 

lethod of avoiding the dilficulty. Nor 

rere they unsuccessful. For over 

fty years there was no scandal for 

ntil the decision in Keyea v. Keyes (4) 
far as I am aware, there is no case 
which the English Courts refused to 
cognize the validity of those decrees, 
he intention which I deduce from 
le principle of avoiding scandal leans 
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me therefore to the conclusion not 
that the Indian Legislature desired or 
intended to exempt British subjects 
domiciled in England from the juris¬ 
diction of the Indian Courts, but 
rather that they intended that the 

decrees of those Courts should be valid 
outside India. 

I do not desire to burden this judg¬ 
ment >y reference to cases. I would, 
however, emphasize once again that it 
has been consistently affirmed by emi¬ 
nent Judges in India that the test of 
jurisdiction in these cases is residence 
not domicile. I also de.sire to add a few 
remarks on the scope of section 7 of 
the Indian Divorce Act It is true 
that in construing the Matrimonial 
Causes Act of 18.57 the English Courts 
have-not without hesitation—arrived 
at the conclusion that the general 
words of section 27 must be cut down 
111 view of the principles of Private 
International Law, but I must admit 
that for reasons which I have endea¬ 
voured to indicate I doubt if the argu¬ 
ment is in the special case of the 
Courts of India as strong as is sup¬ 
posed. But apart from that the Indian 
Act contains what the English Act 
does not contain, that is to say, a 
clear and definite statement (vide 
section z) of the conditions upon 
which jurisHiction can be exercised— 
e.cpressio unius esl exclusio alterius. I see 

no warrant for reading into the Act 

what is not expressed. If then section 
“ IS exhaustive upon the point it is 
clear that .section 7 can lay down 
nothing more by any process of impli¬ 
cation. If section 7 is to have the 
dominating force, which is suggested, 
he rest of the Act might have been 
expressed m a few sections. With all 

a!iply""thV 'Whether it is safe to 

statute."' 

But It may be said what is then the 
hioT a ^ • It is, in my opi- 

lad^Prf " '"Otters which by in- 
majore lautela ^ ^ nature 

.n.... 

this country an unfamiliar branch of 
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English Law. In the words of Mr. 
Justice Jenkins (now Sir LawrencC' 
Jenkins). “ Tho expression ‘ rules 
and principles’ points rather to the 
rules and principles on which the 
Court deals with these matrimonial, 
causes in requiring a certain degroel 
of evidence and other cognate matters” 
BaUey v. Bailey (27) Upon this con¬ 
struction of section 7 that learned 
Judge declined to apply to the case 
before him a ruling of the Probate, 
Court in England. In Ramsay v' 
Boyle (28) the same view was taken of 
the scope of this section. 

I would conclude with a reference 
to a matter which has at least some 
historical interest. Since I wrote 
this judgment my attention has been 
^tracied to the speech in which Sir 
Henry Maine moved the third read- 
ing of the Bill which became the 
Indian Divorce Act. The Bill had 
then passed through the hands of the 
Select Committee and it is interesting^ 
to note that this legislation was de*^ 
layed for about eight years over this 

very question of jurisdiction. Maine 
clearly intended to have the jurisdic¬ 
tion on residence noton domicile, and 
expressed a confident hope that the 
decrees of the Indian Courts in the 
case of persons domiciled in England 
would receive extra-territorial recog- 

expre.ssed himseff 

as to the scope of clause 7 of the Bill 
in terms not dissimiliar to those which 

thricr"'? do" section 7 of 

views bj these observations. Indeed 

as I have said, the history of the 
after my judgment was written. But 

he poinUs not without interest and 
this contemporaneous exposition of 

what was then believed to be the law 
IS not without value in considering the 
intention of the Legislature. 

At thT case. 

At the outset it is necessary to re¬ 
mark that the decision proceeds to 
some extent on allegations of fact 

which go beyond the pleadings. The 
1921 September 7th, 

“theres- 

P ndent h as disappeared from her 
(28) (1903) 30 Cal. 489. 
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father’s house”. That was the peti¬ 
tioner’s state of knowledge at that 
date. After that date it is alleged 
that he discovered that on September 
6th, and September 7th respondent 
and the co-respondent stayed together 
in an Hotel at Lonawla on nights of 
September 6th and September 7th. 
Strictly there should have been an 
amendment of the pleadings, but no 
objection was taken to evidence going 
on as to this matter. The case stood 
adjourned for that evidence without 
objection, and no substantial injustice 
has been done by the failure to con¬ 
form to the strict rules of procedure. 
That evidence must therefore be read 
as good evidence for the purposes of 
the issue of fact. 

It is necessary to state briefly the 
sequence of events. The parties were 
married in 1914. There are two 
children. On March 13th, 1921 they 
returned from England to India and 
stayed with the wife’s parents Major 
and Mrs. Wickham in Poona. On May 
let, 1921 the petitioner entered the 
service of Messrs. Thomson and Tay¬ 
lor in Bombay. The respondent and 
the children remained at Poona. In 
June 1921 the co-respondent became a 
boarder in Major Wickham’s house. 
While in Bombay the petitioner re¬ 
ceived certain anonymous letters 
which excited his suspicions. On 
August 13th, 1921 the petitioner went 
to Poona. There was some discussion 
on this matter. The details depend on 
the uncorroborated evidence of the 
petitioner, but it is clear from the res¬ 
pondent’s evidence that she became 
aware of his suspicions. She says. “ I 
think I promised not to have anything 
to do with Captain D’Arcy” On 
August 15th the petitioner returned to 
Bombay taking the elder child with 
him. On August 20th he returned to 
Poona and on August 21st he returned 
with the respondent and the two 
children to Bombay. They took 
rooms in a boarding house. The co¬ 
respondent was also in Bombay at 
this time. On the morning of August 
23rd the petitioner left his place of 
business about 10 a. m. and returned 
to his rooms. He found the respond¬ 
ent and the co-respondent together on 
the Verandah. There was a quarrel. 
The parties then went together to a 


solicitor.At 2-30 p. m. theyretumed to¬ 
gether to the boarding house, and the 
respondent and the co-respondent 
went away together leaving the peti¬ 
tioner with the children. The respon¬ 
dent and co-respondent appear to 
have crone to the house of one of Gove 
where the co-respondent was staying. 
They spent the rest of the day to¬ 
gether, went to a theatre in the even¬ 
ing and the respondent then took the 
co-respondent to the Appollo Hotel 
about midnight where she spent the 
night. The petitioner telegraphed to 
his father-in-law at Poona- Major 
Wickham arrived at Bombay on the 
morning of August 24th. They found 
the respondent and the co-respond¬ 
ent together at Gove’s house. There 
was a violent altercation. Thence they 
took the respondent to the Apollo 
Hotel. The door of the room was 
found locked, and respondent admitted 
that the co-respondent had the key. 
The door was broken open, and the 
respondent’s luggage removed. That 
night her father took her to Poona 
leaving the petitioner in Bombay. 

There is not so far as I can find any 
dispute as to these facts. As to the 
reasons which actuated respondent in 
leaving her husband there are two 
conflicting stories. The husband says 
in effect that she left him to join her 
lover: the wife, that her husband 
turned her out of the house and that 
the respondent merely acted as a 
friend. Now the learned District 
Judge says—and I think mest perti- 
nently-‘‘why did the respondent not go 
back to her father’’. The distance 
from Bombay to Poona is 114 miles 
by rail, and there is a frequent service 
of trains. The plea of want of money 
is futile in view of what actually hap¬ 
pened. Further there is independent 
evidence which the learned District 
Judge has believed as to the circum¬ 
stances in which respondent left her 
husband’s protection. This witness is 
Mrs. Parrish who kept the boarding 
house. This lady says “ I begged hernot 
to go but she said she must go where 
her affections were”. The respondent 
admits that Mrs. Parrish was 
The facts therefore plainly are that 
respondent knew that her conduct 
with the co-respondent had excited ner 
husband’s suspicions ; that she openly 
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expressed a guilty affection, and 
went away with the co respondent: 
that she did not take the proper course 
which was open to her viz, to return 
to her father, but stayed with the co¬ 
respondent all day, went with him to 
the theatre, and allowed him to escort 
her to an Hotel at midnight. Next 
day she rejoined him. It is difficult 
to regard this conduct as consistent 
with innocence. Whether it would be 
safe to infer adultery need not be 
decided in view of the subsequent his¬ 
tory of the case. But should it be¬ 
come necessary to do so, I should find 
It impossible to say that the District 
Judge was wrong in inferring adultery. 

It appears that on the evening of 
August 24th there was some kind of 
reconciliation between the parties, 
though as I have said there was admit¬ 
tedly nothing which can amount to 
condonation as defined in section 14 of 
the Indian Divorce Act. After res¬ 
pondent returned to Poona on 
August 24th, certain letters passed. 
There is nothing in the petitioner’s 
letters, as I read them, which helps the 
decision of this case. Put shortly 
they are the letters of a man suffering 
from acute agony of mind, who desires 
to be reconciled with his wife. But 
there is a letter from the respondent 
dated September 1st, 1921 which is 
very significant. The respondent had 
then made up her mind to leave her 
husband. She writes as follows :_ 


“I wish to inform you for ‘Good and 
all that I shall never live with you 
again as your wife and the sooner we 

are separated or divorced the better for 

us both... .My life with you is misery 
to myself and must necessarily be so 
to you when you know I cannot even 
like you and I only see one thing to do 
VIZ, divorce me’ (the word ‘me* is not 
perfectly dear but I read it so.) Which 
eventually must come. I have always 
been afraid of you and Daddy but I do 
no intend to be any longer, as 
all you and Daddy'think of is your 
name and what people will say 

&c not my happiness.If in future 

fn in any way whatsoever 

in niy doings Beware' as things will 
not be so peaceful on the nexf occa- 

the LaV’.'" "■®'=°“rse viz, 


Now I have every desire to be scru¬ 
pulously fair to the respondent but 
read in the light of the past events what 
does this letter mean ? Is it not fair to 
express the meaning thus “I am leav¬ 
ing you to seek my own happiness 
and you had better divorce me”. I 
take it that the respondent who is 
twenty eight years of age and had 
been married for seven years knew 
that a husband cannot divorce his wife 
without cause, and had she intended 
to give him cause she could hardly 
have acted in a more appropriate 
manner. On September 2nd she left 
her parents house with her two child¬ 
ren and went to an Hotel at Lonawla 
40 miles.away by rail. She stayed 

there from September 2nd to Septem¬ 
ber «th. She sent for the co-respon¬ 
dent who came to Lonawla and oc- 
cupied the bedroom next to hers. 
Whether he was there for one night 
or two nights is to my mind immate¬ 
rial. I do not find it necessary to add 
any details to this narrative. They 
will be found in the judment of the 
learned District Judge. The inference 
seems to me irresistible. I must hold 
that adultery is proved. 

Held by a majority :— 

That the District Court of Poona 
had no jurisdiction to pass a decree 
lor dissolution of marriage. 

That adultery of the respondent 1 
with respondent 2 was proved. 

Decree for judicial separation. 

The District Court to determine 
question of alimony and the custody 
of the children. 

The petitioner to pay the costs of 
respondent 1 and to recover such costs 
and his own from respondent 2. 

Petition diamissed,. 
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Macleod C. J. and Crump, J. 

Raghunath Vithal Appellant. 

V. 

Purnanand Saraswati Swami-Respon- 
dent. 

S- A No. 630 of 1921 dated 10th 
Nov. 1922 against the decision of Dt. 
Judge of Kanara in Appeal No. 119 
of 1920. 

Hindu Lau:—Religious endowment — Aliena¬ 
tion of office of Pujari. 

Fifty years ago a Guru owned a temple at 
Sadasivagad and he appointed a certain person 
as a priest to perform “Puja” and other 
services to the deity on receipt of a certain 
quantity of paddy. The plaintiff was the 
3rd Guru in order of descent. The defen¬ 
dant was the son of the original Pujari who had 
two sons, the defendant and Dattatraya, the 
plaintiff's case being that Dattatraya having a 
half interest in the office of Pujari, transferred 
or surrendered it to him. Held that the aliena¬ 
tion of a share in a pujari right by one member 
of the family is invalid whether it is made in 
favour of an out sider altogether or whether it 
is made in favour of the original grantor of the 
office. Obiter if one of the members of the 
family wishes to get rid of his duties as well 
as his rights he could only do so in favour of 
the remaining mem ers of the family. 6 P. A* 
76 Ref. [P 359 C 1] 

f7. S, Rao —for the Appellant. 

H, C. Koyajee with 0. S. Mvlgaokar— 

for the Respondent. 

Judgment.— This appeal raises a 
question on which there dres not 
appear tobe any direct authority. The 
facts are simple. Fifty years ago a 
Guru owned a temple at Sadashivgad, 
and he appointed a certain person as 
a priest to perform “Puja"’ and other 
services to the deity on receipt of a 
certain quantityof paddy. The present 
plaintiff is the 3rd Guru in order of 
descent. The defendant is the son of 
the original Pujari who had two sons, 
the defendant and Dattatraya, the 
plaintiffs case being that Dattatraya 
having a half interest in the othce of 
Pujari, transferred or surrendered it 
to him. It has been held in this Court 
in Mancharam V. Pranshankar 
(1) that hereditary offices, whether 
religious or secular, are no doubt 
treated by the Hindu text writers as 
naturally indivisible ; but modern 
custom, whether or not it be 


strictly in accordance with ancient 
law, has sanctioned such parti¬ 
tion as can be had of such property 
by means of the performance of the 
duties of the office and the enjoyment 
of the emoluments by the different 
co-parceners in rotation. The Court 
said that “ there was no reason why 
the alienation of a religious office to 
a person standing in the line of 
succession and free from objections 
relating to the capacity of a parti¬ 
cular individual to perform the 
worship of an idol or do any other 
necessary functions connected with it, 
should not be upheld.” It was, there¬ 
fore, in favour of alienations in the 
family of the original grantee of the 
office. 

In Kuppa V. DoraSaMI (2) it was 
held that the sale of a religious office 
to a person not in the line of heirs, 
though otherwise qualified for the 
performance of the duties of the 
office, was illegal. MaNCHARAM v. 
PRaNSHANKAR. (1) was discussed and 
the Court was not prepared to go so 
far as to say that a purchase by a 
person standing in the line of heirs or 
otherwise qualified should be upheld. 

We have been referred to no deci¬ 
sion which differs from those cases, 
and therefore, unless there is direct 
evidence of custom, it should be taken 
that the transfer by one member of 
the family entitled to an hereditary 
office to an outsider would be consi¬ 
dered by the Courts invalid. The 
transfer by one member of his share 
to another member of the family 
could not be considered in any way 
objectionable. It would only reduce 
the number of members who were 
entitled to the office and a share in 
the emoluments 

The other question that arises is 
whether one member of the family 
entitled to an hereditary office can 
surrender his share to the origina 
grantor. If all the members of the 
family agree to give up the duties of 
nerforming worship and receiving 
eS^oluments, then there could be no 
objection to their doing so. But there 
is a great difference between the 
whole group of members surrendering 
their rights to the grantor, and one 


(1) (1882) 6 Bom. 298. 


(2) (1883) 6 Mad. 76. 
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member purporting to give up his 
rights to the grantor which would 
cause an interference with the rights 
amongst the remaining members of 
the family. It seems to us that the 
matter is entirely one of first impres¬ 
sion, and it can only be decided in 
accordance with the principles which 
would be most consistent with the 
proper performance of an office of 
this nature. We do net propose to 
decide any thing which might cause 
disputes in future or interfere with 
the harmonious performance of the 
duties appertaining to the office. It 
seems to us that the duties of the 
office and the emoluments appertain¬ 
ing thereto remain within the family 
of the original grantee, and those 
members of the family, wlio wish to 
retain the office and share the emolu¬ 
ments, are entitled to do so, and if 
one of the members of the family 
wishes to get rid of his duties as wefi 
as his rights, he could only do so in 
favour of the remaining members of 
the family, and he cannot evade the 
ordinary rule as to alienations by 
purporting to surrender his share to 
the original grantor, or, put in other 
words, the alienation of a share by 
one member of the family is invalid 
whether it is made in favour of an 
outsider altogether or whether it is 

made in favour of tlie original grantor 
*of the office. 


It seems to us that this aspect o 

the case has not been considered b’ 

the lower Courts. The District Judg 

has treated the matter a^ a (luestioi 

of contract. No doubt every promise 

may dispense with or remit the per 

formance of any promise made to him 

f^ut we do not think that is a prope 

principle to apply to the decision o 
this case. 

Then it was argued that the plain 
lay under an estoppel becaus. 
Uattatraya who was a plaintiff in t 
suit against the Guru, admitted tha 
ne had parted with his share ir 
favour of his brother. There woulc 
be no case of estoppel. It would be t 
question of proof whether Dattatraya 
had. as a matter of fact, transferrer 
his share to his brother, the present 

Ih J^ r of that statement 

the defendant altered his position foi 


the worse. However that may be, it 
is hardly necessary for the purposes 
of this case to decide, when sitting in 
second appeal, that as a matter of 
fact Dattatraya when he purported to 
assign his share to the plaintiff had 
as a matter of fact already surrender¬ 
ed it to his brother. We decide the 
case on principles that are already 
recognized in this Court. Dattatraya, 
although he could have given up his 
share in the office to his brother, could 
not endeavour to alienate it either to 
a person outside the family or to the 
original grantor or a descendant from 
him- The appeal, therefore, must be 
alloyved and. the suit dismissed with 
costs throughout. 

Appeal Alloued. 
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Marten and Fawcett, JJ. 

KAishnahil Chunilal jjajurnda.r — Ori¬ 
ginal Plaintitf—Appellant 

V. 

Dhir(tjlal Nnvnitlal Jhuveri- Original 
Defendant— Respondent. 

S. A. No. 053 of 1921, D. 10th Novem¬ 
ber 1922, against the decision of 
Acting Dt. J., of Broach in Appeal 
No 43 of 1917. 

Landlord and tenant — Rent — Abatement — 
Vniform abatement for 53 years. 

Where it was found that the abateme 
claimed by the defendant had not been fluctua¬ 
ting but was uniform throughout, and had 
been uniformly allowed every year since 
1863, that it was not a dediiCtion allowd to 
the old Khatedars personally, but was allowed 
to particular holdings. Held —There is nothing 
illegal in apportioning this abatement to more 
than one holdings after partition of the original 
holdings and it is not necessary that 60 years 
should lapse after such apportionment to 
complete user. [P. 359 C 1] 

N- Thakor with R, J, Thakor —for 
the Appellant. 

H, V. Divaiia —for the Respondent. 

Judgment: —The point on this ap¬ 
peal is whether the defendant is enti¬ 
tled as of right to deduct Rs. 3 from 
his assessment payable to the plain¬ 
tiff Inamdar- The lower appellate 
Court differing from the Judge of 
first instance has found that the abate¬ 
ment claimed by the defendant has 
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not been fluctuating but was uniform 
throughout, and that it has been uni¬ 
formly allowed everyj year since 
1868, that is, for a period of 53 years, 
and that it is not a deduction allowed 
to the old Khatedars personally, but 
i§ allowed to particular holdings. 

Mr. BiTatia has put before us very 
clearly the material facts, and it will 
be found that looking at the material 
Exhibits for the years 1867, 1906 and 
1908; viz.. Exhibits 125, 122 and 128, 
there was a consistent deduction of 
Rs. 8 in respect of the suit and other 
lands. Further) it is described as a 
deduction in respect of loss of pastur¬ 
age. We thus get a constant deduction 
for some 41 years on this alleged 
ground;and after this lapse of time, no 
explanation is forthcoming from the 
Inamdars as to why it has been allow¬ 
ed- apart from the ground stated in 
the receipts themselves. 

Stopping there,one would think that 
that would be a good reason for infer¬ 
ring a legal origin to that consistent 
deduction; for, as the learned Judge 
has pointed out, the Court is always 
anxious to find a legal origin for acts, 
when it finds that they have been 
consistently spread or exercised over 

a long series of years. 

Then when we come to lyUo* a 
change comes over the scene, because 
some of the original lands were then 
parted with by the Khatedars. Ac¬ 
cordingly we ge*^ the area of the land 
reduced first of all from 52 Bighas of 
land, to say 32 Bighas of land and the 
deduction comes down to Rs.* 6 Simi¬ 
larly, if we look at Exhibits 129 and 
99 for the years 1910 and 1911, we find 
the deductions are of Rs. 6 only. 

In 1912 there was a formal transfer 
to the defendant of the suit land 
which in fact he had purchased in 
1905, and then we find that there is a 
remission made to him of Rs 4-5-0 
That was the Samvat year 1968, and 
the point made by the appellant is 
that the deduction allowed for that 
year was not Rs. 4-5-0 but only Rs. 3. 
HoweTe^, there is another book for 
that year or another account for that 
year. Exhibit 149, which shows the 
remission as being Rs. 4-5-0. Then 
when we come to i913, we find 
Rs. 4-5-0 is in fact deducted in Ex¬ 
hibit 100 so I am disposed to think 


that there is some mistake about 
Exhibit 91. The probabilities are 
that Exhibit 149 is correct. 


Next we find that in 1915—that is 
an important date—the two Inamdars 
came to a partition, and the suit 
Surrey Numbers 19 and 33 fell to the 
share of the plaintiff, and Survey 
No. 102 to the share of Motilal. Fur¬ 
ther, on that occasion a document. 
Exhibit 97, was prepared of a formal 
nature, in which the deductions are 
shown. They are shown no doubt 
not in respect of particular fields 
but as against the names of the 
Khatedars. I think that makes 
no substantial difference. As regards 
the Khatedars in question, we find 
the total allowance of Rs. 4-5-0 of 
which Rs. 3 is apportioned to the 
plaintiff and Rs. 1-5-0 is apportioned 


o Motilal. 

Accordingly in effect we get this 
hat landlords partitioning property 
imongst themselves are admitting 
;hat there is a certain deduction in 
-espect of the rents otherwise pay- 
ible to them. We further find that 
his particular deduction has been 
Lgreed to by the defendant ; and that 
n 1915 (Exhibit 16) the amount of 
14-2-11 was paid by the defen- 
lant, which payment is on the as- 
;umption that Rs. 3 was to be deduct- 
id. It is now said that the balance 
)f Rs. 3 was carried forward in the 
)laintiff’s accounts, and that there- 
'ore this receipt should be disregard- 
k 1. That argument seems to me 

:o be one which is not well founded. 

rhe defendant is naturally entitled to 
•ely on the receipt which he 

jbtained from the Inamdar- 
On those facts, what error ot law 

las the learned Judge made in arrir- 

ng at the conclusion which he has ^ 

[n the first place, I do not thjnk it 

;an he said that there is no evidence 

lere to warrant the learned J^ge m 
arriving at the decision which he did- 
As I have already pointed out, dow 

;ol908 we go* long uniform dedu 

Jon of Rs. 8. Then regards the 
ater years, I personally consider 

;hat it was open to the 
m the evidence to arrive at the deci 

,io„ which he did. I" 

don amounted to this, 
leduction not in respect of all tne 
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lands but in respect of certain parti¬ 
cular lands, and then when those par¬ 
ticular lands, are split up he finds 
the parties agreed to apportion 
this deduction amongst the lands, 
giring at any rate a specific sum to 
the suit lands. What is wrong in 
that ? If I may make the matter 
clear supposing there was a deduc¬ 
tion in respect of 10 particular hold¬ 
ings down to 1910 of say Rs. 10, and 
then some of these holdings are split 
up, what is there illegal in the 
landlord and tenant agreeing to ap¬ 
portion this deduction in respect of 
3 of the holdings at a particular sum ? 
What would be the result if a law 
suit were brought to hare this deduc¬ 
tion apportioned ? The argument 
presented to us is really this that be¬ 
cause this apportionment is not made 
for 60 years, there is no eridence of 
user or custom. In my opinion that 
argument is not well founded. Until 
1908 or thereabout it had nerer be¬ 
come necessary to apportion the 
deduction of Rs. 8. 

I accordingly think that nothing 
has been shown here which would 
lead me to the conclusion that the 
learned Judge has committed any such 
error either of law or otherwise, as 
would justify us in second appeal in 
reversing or altering the decision 
which he has arrived at. 

I would, therefore, dismiss the ap¬ 
peal with costs. 

Appeal dismissed. 
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Marten and Fawcett, jj. 

Kashinath Oyanoba Appellan 

V. 

Oaneah SUaram Kulkarni and another- 

Kespondents. 

Nov^ 19 M°' 1921 dated I5tl 

(a) Urn. Act Art l42~Biirden of proof. 

thaUhe^?a‘nti/„?!J: “ appeare, 

dants on the other hi?® 

vey No hand were todevidesur 

X Tftss 'wV* “ 


that the defendants were in actual possesBion 
of more than half of the land namely about 
one acre and 10 gunthas in excess of the moeity 
shown under the paper title. Held that there 
being no evidence at all to show at what period 
the discrepancy in area between the title deeds 
and the actual occupation crept in, plaintiff 

must prove that the dicrepancy arose within 
the last 12 years, 


(6/ Evidence Act S. 110-Converse if true. 

The presumption, that the plaintiff hav. 
ing the title, also has possession ,can properly 
be made in the case of the jungle or waste 
land, where there is no proof or very little 
proof of acts of ownership having been exer¬ 
cised on either side, or in sases where 
the evidence as to such acts of such owner¬ 
ship 18 very nearly equal. Though the 
S. 110 recognised a presumption that the 

person in possession also has a good title there 

18 no corresponding section saying that the 
person with the title should be presumed to be 
in possession. This presumption is one that 
can only come under S. 114 of the Evidence 
Act which allows the Court to presume 
the existence of any fact which it thinks likely 
to have happened regard being had to the com¬ 
mon course of natural events &c. [P. 363 C 2] 


K, Koyaji for the Appellant. 

8, F. Abhyankar and 0,8, Mulgaonkar — 
for the Respondents. 




based «n the allegation in his plaint 

that he is the owner of the land in 

dispute, and in possession of the 

same till dispossessed by the defendants 

about 4 years ago. That being so, 

incumbent on him under article 

142 of the Limitation Act to prove 

that he has been in possession of the 

property within 12 years from the 

‘^.s held in Faki 
Abdulla V. Babaji (1) and Tarubui v. 

Venkatrao (2) he must prove that pos¬ 
session, and cannot rely merely on 
his paper title. If on the other hand 

the suit comes under article 144, then 

It IS for the defendants to establish 
adverse possession as against the 

tbp^pff^'f '■oughly speaking 

the effect of those two decisions. 


Now in the present case, as far as 

SO it would’appeir 

that the plaintiff on the one hand and 
the defendants on the other hand 
were to devide Survey No. 58, which 

and con- 

^sts of 24 acres 10 gunthas, into equal 
moieties of 12 acres and 5 gunthas 


(1) [1890] 14 Bom. 458. 

(2) [1903] 27 Bom. 66. 
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each. But it is plain that in 
1915 when a survey party came to 
measure the fields, it was found that 
the defendants were in actual posses¬ 
sion of more than one moiety of the 
land, viz.» about one acre and lU gun- 
thas in excess of the moiety shown 
under the paper title. The findings 
of the lower appellate Court are: 
“It seems clear that either the num¬ 
ber was not correctly divided into 
halves at the original partition, or 
that at some subsequent period en¬ 
croachments were made by the occu¬ 
pants of the nortliern (defendants’) 
shares ; but there is no evidence at all 
to show at what period the discre¬ 
pancy in area between the title deeds 
and the actual occupation crept in. 
In order to succeed plaintiff must 
prove that the discrepancy arose 
within the last i'l ytars and this he 
has failed to do ; indeed all the pro¬ 
babilities in the case point to the pre¬ 
sumption that the discrepancy is of 
long standing." 

The main argument of the appel¬ 
lant is that it is incumbent upon us to 
presume that possession went with 
the paper title, and that it continued 
with it down to 1915 in tne absence 
of evidence to the contrary. But u 
this proportion was accepted wit.r 
out any qualification, it would 
to negative the proposition-^ which 
are clearly laid down in 14 Bom-p. 
458 and 27 Bom. p. 66. It would only 

be necessary, if that argument w'as 
correct, for the plaintiff to prove his 
paper title, and then ask the Court 
to presume possession as from the 
date of that paper title, and further 
that possession continued down to 
the material date. If so, there would 
be no substantial difference between 
article 142 and 144. On the other 
hand, their Lordships of the Privy 

Council have pointed out in 
Hernant Kumari v. Maharaja Jagadindra 

Nath Roy (3) that when the plaintiff 
comes to prove his pessession under 
article 142 his paper title comes to 
his aid with greater or less force ac¬ 
cording to the circumstances establish¬ 
ed in evidence. That proposition I 
respectfully accept, but it seems to 
me to be far removed from an abso- 


(3) [1«06J 8 Bom. L. R. 400. 


lute presumption that possession al¬ 
ways follows the paper title. 

Similarly in one other case which 
was relied on by the appellant, viz., 
Eaj Coomar Roy v. Govind Chunder Roy 

(4) in support of the proposition that 
the legal presumption is that posses¬ 
sion follows the title, there was a 
very material difference between the 
facts of that case and the facts of 
the present. In 19 I. A. p. 140 it was 
clear that the plaintiff or his prede¬ 
cessors had obtained physical pos¬ 
session in 1857. Accordingly the 
decision of the Board amounted to 
this that there was a presumption 
that that possession continued with 
the title down to the material date. 
There again I quite appreciate that 
proposition. If once you could find it 
definitely established here that the 

plaintiff or lii- predccessors-in-title 
had obtained physical possession of 
the disputed land, I agree that one 
would infer that that possession con¬ 
tinued until it was shown to have 

But that is not the only distinction 
between the present case and 19 I. A. 
p. 140. After the date in 1857 when 

the land was shown to have been 
taken possession of by the plaintiff in 
that case, it appears to have become 
largely sub-merged, and at other times 
portions of it were wild jungle land. 
Further, there were peculiar circum¬ 
stances connected with the fact of 
establishing possession on the one side 
or the other, and under the circiim- 
stances of the case the Court held there 
was no reliable evidence to prove pos 
session either the one way or the other 
in the later years. But in the presen 
case we have the parties enjoying wo 
portions of one field and cultwa ing 
their land side by side, and the tact 

as to who was in physical i 

of any particular portion ot the a 
must have been^within the clear kno 

ledge of both parties. 

It is clear that in 1915 when the 
measuring party came, the parties 

were in possession of unequal shares , 

and personally I think that that fact 
cannot be ignored in considering whe 
ther the plaintiff has satisfied the 


[1819-92] 19 I. A. 10-149 Cal. 
660-6 Sar. 140 (P. C.) 
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onus of proof as to possession in the 
present case. I further think that an 
inspection of the plan of this property 
affords some possible clue to the 
division which was found to be in 
existence in 1915. It is an irregular 
four-sided plot of land, and if one 
takes what I will call the top portion 
and the bottom portion it will be 
seen that the actual division adopt¬ 
ed divided those boundaries, viz, 
the top boundary and the bottom 
boundary of the whole Survey num¬ 
ber very nearly into two equal por¬ 
tions, and that what is alleged to be 
that true division line does not appear 
to be so as far as those top and bot¬ 
tom boundaries are concerned, there¬ 
fore as far as merely the eye is 
concerned the parties may easily 
have accepted this particular divi¬ 
sion either for the sake of con¬ 
venience or even possibly bj^ mis¬ 
take It is only when one sees 
the physical configuration of the right 
hand half and the left hand half of the 
land, thatjone realizes that the mode 
of division actually found in 1915 re¬ 
sulted in the one half getting a larger 
area of land. However that is large¬ 
ly guess work based on the plan, and 
not having seen the property I only 
niention it as being a possible clue to 
the actual facts. Personally I entire¬ 
ly agree with the learned appellate 
Judge that all the probabilities in the 
case point to the presumption that the 
discrepancy is of long standing. I 
think the probabilities are that but for 
the measuring party both parties 
would have remained quite happily in 
possession of the land which they 

possession of in 1915. 
taking all the facts of this particu- 
lar case into consideration, and after 

I am title, 

t am of opinion that the plaintiff has 

thi )• prove his possession of 

Ihe.nTTVlf years of 

unnecessary"'for n" 

S o*' z°'"^ Z"'- 

possession question of adverse 

that the dnf allegation 

the defendants not having in- 
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tentionally taken possession of the 
land in dispute, it could not be ad¬ 
verse possession within the meaning 
of article 144 of the Limitation Act. 

In my judgment, the appeal should 
be dismissed with costs. Only one 
set of costs allowed. 

Fawcett J.— I do not think that 
the decision of the lower ap¬ 
pellate Court is shown to be er¬ 
roneous on the facts of this case. 
The^ main contention of the appel¬ 
lant’s pleader is that the Court should 
presume that the plaintiff having 
the title also had possession. No 
doubt there are cases where such a 
presumption can properly be made 
One is that of jungle or waste la no 
where there is either no proof of 
or very title proof of acts of owner¬ 
ship having been exercised on either 
side. Another case, is where the 
evidence as to such acts of ownership^ 
IS very nearly equal. 

The case relied upon bv Mr 
Koyajee in Raj Coomur Roy v. '(lobind 
Chunder Roy (4) is one of the former 
class of cases, and as pointed out in 
the judgment of their Lordships, the 
condition of the land was such as to 
create great difficulty in the proof 
ot possession. Also in that case 
there was an admitted possession of 
the plaintiff in 1857. It is therefore 
a very different case from the present 
And in the case at 8 Bom L R p 
400 their Lordships were careful to 
say that this presumption came to 
the a.d of the plaintiff with greater 
oi less force according to the cir 
cumstances established in evidence. 

In other words, it is not an absolute 
piesumption of law, but a purely 

f'-^^'^-^tances of eLh 

case. Ihis conforms with the pro¬ 
visions of the Evidence Act, for 
though section 110 recognised a 
pre.suniption that a person in pos- 

session also has a good title, there 

that the person with title should be 
presumed to be in possession. This 

can only 

dence Act, which allows the Court 
to presume the existence of any fact 
which It thinks likely to have hap 
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pened> regard being had to the com¬ 
mon course of natural events &c. 
In this particular case the circum¬ 
stances are such that it is not at 
all improbable that the mistake dis¬ 
covered in 1915 was first made at 
the time of the original partition, 
and I do not agree with Mr. Koyaji’s 
contention that the Court should 
also draw in his favour a presump¬ 
tion that his predecessors-in-title 
then got possession. It is possible that 
each of the two parties partitioning 
the land did then obtain an equal 
half and that the discrepancy came 
into existence later on. But the pro¬ 
babilities in favour of that view are 
not sufficient to justify the Court in 
presuming that it was actually so. 
And the fact that in 1915 the defen¬ 
dants were in possession of the land 
in suit is a very cogent circum¬ 
stance against raising the presump¬ 
tion that this Court is asked to draw. 

I agree, therefore, in holding that 
the learned appellate Judge was 
correct in his view that it was incum¬ 
bent on the plaintiff in the first 
place to show possession within 12 
years ; and as he has failed to do so, 
this suit must be dismissed. As the onus 
of proving adverse possession has 
not been shifted to the defendants, 
we are not concerned with the ques¬ 
tion whether their possession was 
actually adverse within the meaing 
of article 114 of the Limitation Act. 

1 agree therefore with my learned 
Brother that the appeal should be 
dismissed with costs. 

Appeal dismissed. 
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MACLEOD C. J. AND CRUMP J. 

Pandurang Wosudeo Chale — Original 
Plaintiff—Appellant. 

V. 

Basappa Bin Sf>iddappa Ganiger and 
another — Original Defendants — Res¬ 
pondents. 

S. A. No. 731 of 1921, D. 25th Jan. 
1923, against the decision of Dt. J. of 
Bijapur, in Appeal No. 57 of 1919. 

(a) Evidence Act S. 90 —Kabja receipt— 
Forty years old. 

From the Kabja receipt, the Court is 
entitled to presume that on the person 


named ^therein as purchaser had obtained pos* 
session through the Court, and although it is 
possible that when Kabja receipts are passed, 
physicai possession of the land may not always 
be given to the purchaser, there is no reason 
why the Court should presume that no pos- 
session-was given in a particular case* 

[P. 3d4 0, 3] 

(6) Limitation Act Art 141—Onus of 
proof. 

Art 141 is inapplicable when time has 
once commenced to run against the last full 
owner, as in such a case, it continues to run 
and is not suspended or in any way affected 
by the mere circumstance that the owner is 
succeeded by a female entitled to a woman’s 
qualified estate ; after the statutory 
period has run out, all persons claiming 
through the owner are barred (See Rustomji s 
Limitation Act, 3nd Edition p. 449.) The 
article makes it clear that the reversioner 
has 12 years after the death of a Hindu or 
Mohammadan female to establish his right 
as heir to the last full owner ; and it lies 
upon the party in possession to prove that 
he has got a better title. [P. 365 0.1,3] 

G, Thakor with R, A, Jahagifdar 
for the Appellant. 


A, G. Desai —for the Respondents. 

Judgment: —In this suit the trial 
Hourt passed an order that the plain¬ 
tiff should recover from the defend¬ 
ants possession of the plaint land 
costs. The appellate Court reversed 
that decision and dismissed the suit 
on grounds which we think were 
wrong. Tamaji was the purchaser at 
a Court sale in 1875. The Kabja re- 
ceipt. Exhibit 85, has been Produced 
from which the Court was entitled td 
presume that Tamaji had obtained pos-l 
session through the Court. That^ 
was a document over 40 years old and 
although it is possible that when 
Kabja receipts are passed, physical 
possession of the land may not always 
be given to the purchaser, 
is no reason why the Court 

should presume that no 
was given in this case. In P 

nion the Kabja receipt raises a pre¬ 
sumption in Tamaji’s favour ; and 
far as the evidence goes, it ^ 

'.'ssion'^ before bie 

is said to have sold the lands by 
oral sale to Basappa, the 
mortgagor. Laxmibai di ^ 

and plaintiff claimed as the 

reversioner of 

was alleged that there had been 
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oral sale by Laxmibai, which would 
not be binding on the next rever¬ 
sioner, it does not appear that any 
sale was proved. 

The question then arises whether 
the defendants could establish a title 
against the reversioner who was 
suing as the next heir of Tamaji, 
the defendants could establish a title 
against the reversioner who was 
suing as the next heir of Tamaji, 
alleging that Tamaji was in posses- 
Sion until the date of his death. It 
IS clear that if some one got into 
possession against the widow only 
time will not be running against the 
reversioner. Art. 141 is inapplicable 
when time has once commenced to 
run against the last full owner, as in 
such a case, it continues to run and 
IS not suspended or in any wav af- 
fected by the mere circumstance 
that the owner is succeeded by a 
female entitled to a woman’s qualified 
estate ; after the statutory period 

persons claiming 

through ^ the owner are barred. (See 
Rustomjis Limitation Act, 2nd Edi¬ 
tion P- 449 , and the cases which he 
has cited under note 4). Art. 141 in 

Smif t’chedule of the Indian 
Limitation Act makes it dear that 

f: srx’ hI-l K'ovr 

own.;' "®'’‘ “ 

to us to have placed the onus on the 
wrong party. He says “This is Z ac- 

reversioner to 
thaT h ’ affirmatively, 

wt‘ S’?*"'' 

We th• I ^ ^time-barred.’’ 
erred in‘jL ‘ w 

an inference drawn 

entmed to h’ 

from the Kabii ’ the plaintiff 

thrown the nn. ^e had 

who was Buinff * plaintiff, 

the defendant^ h *^at 

title by ad “else a 

if the plaiS doubt 

Piaintm alleged that he had 
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been dispossessed, and was suing for 
possession, then he must show’ 

had arisen 

within 12 years of the suit. But if 
he IS suing on title, then Art. 141 
applies, and it lies upon the party 
in possession to prove that he has 
got a better title. The defendants, 
could not prove any possession fur- 
ther back than 1880 after the death 

fo have 

held that Tamaji was in possession 
up to the date of his death. There¬ 
fore time did not begin to run 
against the reversioner and would 
not begin to run during the widow’s 
lite time, and he is entitled to bring 
a suit against any body who is found 
in possession of the property after 
the widows death within 12 years. 
The appeal must, therefore, be al- 
ffiwed, and the decree of the trial 
Court restored with costs throughout. 

Appeal allowed. 
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Macleod C. J. and Crump. J. 

Shankar Ramchandra Kulkami—Ar, 
pellant. v. 

1923*^‘Hom^^ 15th Feb. 

Class Sub T Z nK 

56 of mg/' l^harwar, in Suit, No. 

pZZnZprZaZfrociLfnZ^ ^^-^^bmission 

to private a“rbitrat1on with® regar/To‘‘the®d 

legality. ^ of its 

-AT. Jhakor with 0 p 
for the Appellant. 

Ooyajee with A. 

the Respondent. 

whFHE° ‘F>borfSsrj''d's 

nlth OurT- 

ber 1918 le'avtg :Vm 

ceedmgs with regard to the° wUl ^"’ere* 


VI i Vo 

[P. 356 c. 1,2] 
■Ma rdeshwck r — 

(^. Deaai —for 
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pending in the District Court at 
Dharwar instituted by the 1st defen¬ 
dant, in whose name the will in ques¬ 
tion had been passed. On the 5th 
January 1919, the parties concerned 
with the will executed a submis¬ 
sion paper, exhibit 23- What was 
submitted to the aibitrators was the 
dispute with regard to the estate of 
Gurunath Balaji 1 he arbitrators 
made an award, which is Exhibit 22, 
in which they recite that in order 
that the two parties should not ruin 
themselves unnecessarily by going to 
litigation in respect of this dispute 
existing between them with reference 
to the estate of Gurunath Balaji, the 
disputes were referred, and various 
properties were allotted to the dis¬ 
puting parties by the award. Clearly 
although the submission paper is in 
a general form, it was never consi¬ 
dered that the arbitrators were to 
decide whether Gurunath had as a 
matter of fact executed a will: It is 
apparent on the face of the award 
that the arbitrators were in no way 
ousting the jurisdiction of the Court 
before which probate proceedings 
were pending. They made no attempt 
whatever themselves to decide 
whether or not probate should be 
granted. Obviously that could not be 
decided by them. 

But it is contended by the appel¬ 
lant that because probate proceedings 
were pending, therefore the award 
was illegal. No authority was cited 
for that proposition. But the appel¬ 
lant relied upon the decision of this 
Court in Manilal MoHlal v. Ookaldas 

Roiuji (1). That decision could only 
be applicable if there had been a suit 
pending between the parties, the 
issues in which had been referred to 
arbitration without the intervention 

i ^f the Court. There was nothing 
hatever to prevent the parties going 
3 arbitration with regard to the divi- 
ion of the estate, leaving the Court 
0 decide whether or not probate 
hould be granted of the will That 
^as a question entirely outside the 
unctions of the arbitrators, while the 
,ctual questions regarding the divi- 
ion of properties in dispute between 


(1) (1920) 22 Bom. L.R. 1048 59 I-C. 
53. 
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the parties, would properly be referred 
to them. The simple test in this case 
would be to consider what would 
have happened if the parties had 
waited until probate had been issued 
to refer to arbitration the question 
how the properties of the deceased 
should be divided. It could not pos¬ 
sibly be said then that the submission 
to arbitration would be illegal. The 
mere fact that it was entered upon be¬ 
fore the probate proceedings had come 
to an end cannot possibly affect the 
question of its legality or illegality. 
The order of the lower Court was 
right and the appeal must be dis¬ 
missed with costs. 

Appeal dismissed. 
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Macleod C. J., and Crump. J. 

(Sayifd) UsuJ Alli Wolad Mujaivar aIH 
Plaintiff—Appellant. 

vs. 

Sayad Amin and others —Defendants 
Respondents. 

S. A. No. 29 of 1922, D. 9th March 

1923 , against the decision of Asst- J., 
at Sholapur in Appeal No. 56 of 1921. 

Limitation Act Art 182^Step-in-aid—Appli¬ 
cation against one party only — Effect against 
others. 

An application for the ascertainment of mesne 
profits awarded by a decree, prior as well as 
subsequent to its date, is not a proceeding in the 
suit but a proceeding in execution and comes 
within Article 182 and therefore such an appli¬ 
cation made against the judgment debtor alone, 
without joining the sureties \vould not save 
limitation against the sureties. 23 

[r. ob< C. Z\ 


P. B. Shingne —for the Appellant. 

G. S. M'ulgaokar —for the Respondent 

o. 5. 

Judgment. —The plaintiff obtained 

decree in Suit No. 871 of 1906 in the 

ourt of the First Class Subordinate 
udge of Sholapur on the lOth Decem- 
^r of 1907 by which he was awarded 
Dssession with past and future mesne 
rofits of the property m suit, m 
[arch 1908 he filed a Darkhast tor 
cecuting the decree for recovering 
ossession and the past mesne profits- 
[eanwhile the defendant preferred an 

ppeal, but the appeal was j 

he defendant preferred a secon 
ppeal and in the second appe 
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further execution of the decree was 
stayed under the orders of the High 
Court, after three sureties passed 
security bonds for the due fulfilment 
of the decree that might be eventually 
passed against the defendant. The 
High Court confirmed the decree of 
the first Court on the 14th September 
of 1915, and the execution proceedings 
that had been stayed were continued. 
The plaintitf recovered possession and 
the past mesne profits in July 19l6, 
and the proceedings terminated. Since 
then the question of future mesne 
profits had not been agitated. 

The decree was passed in 190' under 
the Civil Procedure Code of 1882 
according to tlie provisions of which 
mesne profits would have to be ascer¬ 
tained in execution. The appellate 
Court might have passed a decree 
under the Code of 1908 directing an 
inquiry as to me«ne profit^ under 
Order 20, rule 12 but it refrained from 
doing so In April i9l8 the plaintiff 
made an application for determination 
of the future mesne profits from the 
date of the decree. This application 
was treated as an application in the 
suit and the decree was made final in 
February 1919 determining the amount 
of mesne profits from 1906 to 1916. 
It was wrong to consider that applica¬ 
tion as an application in the suit and 
it must be, for the purpose of this 
appeal, treated as a proceeding in 
execution. The sureties were not 
made parties in this proceeding. But 
when the mesne profits had been 
ascertained, the present Oarkhast was 
taken out by the plaintitf on the 3rd 
January of 1920 for recovering the 
amount of future mesne profits so 
determined from the judgment-debtor 
or trom the three sureties. Both the 
lower Courts have held that the 

Uarkhastwas time-barred as against 
tnt. sureties. 

It may be thai the sureties were 

parties in the plaintiff’s 
nSt? for ascertaining the mesne 

Thakur ' r® ^"Jhubar Singh vs. 

But It does i^ollow that although 

2(i v29 =^02-18 A. L. J 

263 22 Bom. L. R, 521-55 I. C. 550 


the sureties were not necessary par¬ 
ties to the application to ascertain the 
amount of mesne profits, the decree 
had been kept alive against them by 
reason of that application. In Purdn 
Chand v. Boy Radka Kishen (2) it was 
held that neither Article ITS nor 
Article IT9 of the Indian Limitation 
Act applied to an application to 
ascertain the amount of mesne profits 
awarded by a decree in accordance 
with the provisions of Section 211 or 
2l2 of the Code of Civil Procedure, 
The learned Judges there seemed to 
have thought that although the pro¬ 
ceedings for the ascertainment of 
mesne profits were proceedings in 
execution, still they were of an 
interlocutory nature and that there 
nothing that could be executed 
under Section 225 of the Code until 
the actual amount of mesne profits 
had been found and determined. All 
the authorities on that question were 
referred to by this Court in (rangadhar v 
Balknshna (3) in which it was held 
that an application for the ascertain¬ 
ment of mesne profits awarded by a 
decree, prior as well as subsequent to 
its date.was not a proceeding in the 
suit but a proceeding in execution and 
came within Article 182 of the Indian 
Limitation Act of 1908. The decision 
ni Oi Madras 186 was followed in pre- 
ference to the decisions of the High 
Courts of Calcutta and Allahabad. 

1 hen in Aoutytm y. Timmaya (4) it 
wa> held that the application to exe¬ 
cute the decree against the surety 
was barred by time since the decree 
could not be freated as passed jointly 
as again.st the judgment debtor and 
the surety within the meaning of 

2 nf Q explanation 1, paragraph 
2 of the becond Schedule to the Liini- 
tation Act. 


In this case therefore the limitation 
as against the sureties ran from the 
date of the High Court order of 14th 
September of 1915. Though the appli¬ 
cation to ascertain the amount of 
mesne profits was made to keep the 
decree alive against the judgment- 




(4) (1921) 45 Bom 819-23 Bom 

^ 263 61 I. C. 448. 

(4) (1907) 31 Bom. 

L. R. 807. 


L. R. 


50-8 Bom. 
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debtor it would not keep the decree 
aliye as against the sureties as this 
application was made more than three 
years after 14th September of 1915. 
Therefore the application against the 
sureties was time-barred. If the con¬ 
tention of the appellant is right, it 
would follow that the decree-holder 
might keep the decree alive against 
the sureties by making applications 
for the ascertainment of mesne pro¬ 
fits, which might extend to the full 
time allowed for the execution of the 
decree. It seems to us that under 
the provisions of the Code of 1882 the 
period for executing the decree would 
not be extended unless proper steps 
were taken for ascertaining the mesne 
profits within the period prescribed 
for taking steps in execution. 

The appeal, therefore, fails'and must 
be dismissed with costs. 

dmnissed. 
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MACLEOD C. J. AND Crump J- 

Chanbasappa MaUappa. Wa’^ad Ap¬ 
plicant. 

V. 


Malkappa Ungappa Swryar—Defend¬ 
ant—Opponent. 

Civil Application No. 136 of ^ 

D 9th March 1923, for reversal of the 
decree passed by First Class Sub. J., 

of Biiapur in S. C. S. No. 827 of 1921. 

Civil P. C. 0. 30, R. 1 —Title of the suit. 

The plaiDtift who was a minor was described 
in the title of the plaint as “owner o the 
shoo O”. It was stated in para 4 of tne 
St. “As the plaintiS the owner of the. 
sS isa minor, this suit is not barred by 
limitation’* The suit was dismissed by the 

trial*Court holding that the plaintiff was the 

Sp and not the minor. Held the dismmsa 
was clearly wrong. [P- '^‘>8 t.. 


shop Chanbasappa Basappa Warad.” 
It was stated in para 4 of the plaint, 
“As the plaintiff, the owner of the 
shop is a minor, this suit is not bar¬ 
red by limitation.” In the written 
statement the defendant said Plain¬ 
tiff is a minor and trustees have been 
appointed for him by the District 
Court of Sholapur. Therefore the 
Vahiwatdar of plaintiff’s shop cannot 
bring this suit.” The defence is 
unintelligible. The following issues 
were raised :—(1) Whether the Khata 
is proved ; and (2) whether the suit 
is in time. The learned Judge found 
on the second issue in the negative 
and said that all the debit items were 
more than 3 years old at the date of 
the suit. Then he said that the suit 
was brought in the name of the 
plaintiff’s shop and not its owner 
personally and so the suit was dismis¬ 
sed. That order of dismissal is also 
unintelligible. As the plaintiff is 
clearly named in the plaint he is 
entitled to have the suit decided on 
the merits. Whether there was any 
defect in the verification of the plaint 
is another matter on which there was 
no issue raised and on which we have 
not got a decision of the learned 
Judge. The suit was dismissed be¬ 
cause the plaintiff was the shop and 
not the minor. That decision m 
opinion is wrong and therefore the 
suit will be remanded for trial on the 
merits. Defendant should pay costs 

of the rule. 

Costs in the lower Court to be costs 
in the cause- 

The same order will go’^e^n Civil 
Extraordinary Application JNO. 

of 1922. 

Appeal allowed, Case remanded. 


M- Gokhale —for the Applicant. 

S. B. Jaikar —frr the Opponent. 


Judgment. —The plaintiff brought 
this suit through his guardians ap¬ 
pointed by the District Court of 
Sholapur. He was described in the 
title of the plaint as owner of the 
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MACLEOD C, J., AND CRUMP. J. 

Devkhand Original Plaintiff 

—Applicant. 

V. 

Jamashedji Original Defen¬ 

dant—Opponent. 

Extraordinary Civil Application 
No. 281 of 1922, D-19th Jan. 1923, 
praying for the reversal of the 
decree passed by First Class Sub. 
J., at Surat in Small Cause Suit No 
1351 of 1921. 

Limitation Act S 2()~Joint dehtors^Pnyment 
by one in presence of the Other-Signature of the 
other affixed. 

Where two persons are liable on a debt 
embodied in a Khata and tbey make payments to 
wards the satisfaction of the debt, then it should 
be absurd to suppose that the law required that 
it would be necessary that both rersons should 
make entries in the creditor’s book Where 
Defendant No, 1 authorised the 2nd defendant 
to make payments towards the reduction of the 
joint debt and signified that authorisation not 

only by being present when the payment was 
made but by signing underneath; Held', that 
clearly amounted to an acknowledgment, that 
the liability was continuing and a new neriod 
began against both. [p. 359 c. Ij 

M, B, Bave —lor the Applicant. 

M- K, —for the Opponent. 

Macleod, C. J.;—One Surabji Rus- 
tumji and Jamsliedji Shapurji signed 
an entry in the plaintiff’s book to the 
effect that they had borrowed Rs. 599, 
which they promised to pay. Payments 
were made on account which appeared 
in the hand-writing of Sorabji, with 
the signature of Jameshedji Shapurji 
added. The plaintiff relied upon these 
entries as saving limitation under 
section 20 of the Limitation Act. The 
learned Judge held that the claim 
against Jamshedji, the 1st defendant 
in the suit, was time barred; and that 
although he was present at the time 
u ® payments were made, still 
tu , , himself written the fact 

a he made the payment the pay- 

him '■» 

Tf payment in his own hand. 

woiilfTn wtre correct then it 

line intfr a very start- 

t ing interpretation of the law Where 

Jiecl in a khata, and they makp 
payments towards the satisfaction of 
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the debt, then it would be absurd to 
suppose that the law required that 
it would be necessary that both per¬ 
sons should make entries in the 
creditors’ book. Section 20 of the 
Limitation Act prescribes that when 
part payment of the prinicipal of a 
debt is, before the expiration of the 
prescribed period, paid by the debtor, 
or by his agent duly authorised on 
his behalf, a new period of limitation 
shall be computed from the time when 
the payment was made; provided that 
in the case of part payment of the 
principal of a debt, the fact of the 
payment appears in the hand-writing 
of the person making the same. 

By Section 21 (2) nothing in Sections 
ly &20 renders one of the several 
joint contractors chargeable by reason 
only of a written acknowledgment 

signed or of a payment made by or by, 
the agent of, any other or others of 
them. The effect of that is that if one 
of two joint contractors has done any 
thing which starts a new period of 
limitation then that new period of 
limitation starts only as against him 
not as apinst his joint contractor. ’ 

In this case however Jamshedji 
authorised the 2nd defendant to make 
payments towards the reduction of 
the joint debt and signified that by, not 
only being present when the payment 
was made but by signing underneath 
In my opinion that clearly amounted 
to an acknowledgment that the liabi- 
lity was continuing. 

Section L9 provides for an acknow¬ 
ledgment in writing. Section 20 pres¬ 
cribes other means by which a debt 
can be kept alive. But these acts 
which are mentioned therein, which 
if done by a debtor will start a fresh 
period of limitation, are acts which in 

ofThVT'uu''/® acknowledgment 

and there must be a decree against 

St'ougtou, 

the facts 

Iding that when defendant 2 paid 
the sum of Rs. 10 on A»hadSud the 6th 
of payment as the agent 

authorised him in that behalf is 
clear from the circumstances that he 


Daudkhan V. 

himself was present at the time, and 
that he affixed his signature below 
that of Sorabji. If follows, therefore, 
that as regards defendant there was 
a payment made by an agent duly 
authorised by him, and further that 
the fact of that payment appears in 
the hand-writing of the person making 
it, that is to say, the agent of defen¬ 
dant, therefore a fresh period of limita¬ 
tion starts as against defendant as from 
that date. I find nothing in Section 
21, which has been invoked in argu¬ 
ment to militate against that view. 

I agree, therefore, with the order 
proposed. 

Buie made absolvte. 
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Macleod C. J., awd Crump, J. 

Laudkhau Muaekhan, — Ori«‘inal 
Plaintiff—Appellant. 

V. 

Ckandidal Kanhayalai Bhvjart, — 
Original Defendant.—Respondent. 

S. A. No. 359 of 1922, D. 24th Jan. 
1923, against the decision of Dt. J., 
of Ahmadnagar in Appeal No. 201 of 

1920- 

(a) Spc, Bel. Act S. oO-Injunction-Be/unal, 

Where the encroachment was small the 
Court did not order the defendant to pull down 
his wall oil account of an encroachment of a 
few inches. But it declared that that portion 
of the defendants' briclc building which went 
beyond the middle line of the wall belonged to 
plaintifl. [P. 3?oc. 'Z 

(b) CO‘t>harers~Partition wall held Jointly. 

The conditions attaching to a party wall 
are not very easy to define. But if the wall is 
joint, then each party is entitled to act as 
owner of his own half, and he cannot compel 
the owner ot the other half, to bear any greater 
burden that he chooses to place upon it. so chat 
one .ioint owner cannot encroach on the other 
half of the wall in defiance of the other owner's 
rights. [P. 370 C. ‘3 ] 

J, G. liele .—for the Appellant. 

y. /V. Bbandarker —for the Respon¬ 
dent. 

Judgment.-The defendant admitted 
the wall was joint, but in rebuilding 
his own house he built beyond the 
middle line of the wall. The plaintiff 
wished for a mandatory injunction 
that defendant s'’hould remove the 
encroachment, which after all is sot a 
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serious one. As a matter of fact the 
part of the wall on the plaintiff’s side, 
would be improved by getting greatea: 
support from the defendants brick— 
building. At the same time defendant 
cannot be allowed to consider the 
encroachment as his own, on payment 
of compensation which was directed 
by the District Judge, unless the 
plaintiff is willing to accept compen¬ 
sation. Considering that the defendant, 
was in the wrong, we do not think! 
that the plaintiff could be forced ini 
effect to sell his land. We do not! 
order the defendant to pull down hisi 
wall on account of an encroach-j 
ment of a few inches. But wej 
declare, that that portion of thel 
defendant’s brick building which goesl 
beyond the middle line is on thel 
plaintiffs side of the party wall. Thej 
conditions attaching to a party wallj 
are not very easy to define. But ifj 
the wall is joint, then each party isj 
entitled to act as owner of his own! 
half and he cannot compel the owner! 
of the other half, to bear any greater! 
burden that he chooses to place upon! 
it, so that one joint owner cannot! 
encroach on the other half of the wall! 
in defiance of the other owner’s 
rights- There has been no partition of 
this wall by metes and bounds. It 
still remains a party wall between the 
two houses, though it is brick on the 
defendant’s side and mud on the 
plaintiff’s side, and that condition 
cannot be altered until definite steps 
are taken to divide the wall. We 
-therefore, set aside the decree of the 
District Judge, and declare that 
that portion'of the wall encroached 
upon by the defendant belongs to the 
plaintiff’s half of the party wall, and 
therefore. If at any time, hereafter the 
wall should be divided, that portion of 
the wall now encroached upon will 
belong to the plaintiff. The plaintiff 
will be entitled to his costs cf his 
appeal. 


Decree tet aside^ 
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JvIaCleod C. j. and Crump. J. 


Maniram Peerchand Marwadi and 
another —Plaintiffs—Appellants. 

V. 

Vithu Kamji patil Pande — Defendant 
Respondent. 

S. A. No. 398 of 1922, D. I9th Jan. 

1^23, against the decision of First 
Class Sub. J. at Nasik in Appeal No. 
70 of 1921. 


Civil P. Code S. 41-Constraction—Method of 

information. 

Mecleod C. J. No particular method is 
prescribed for certiryiug the fact of execution 
and ail that the section means is that the Court 
to which the de ;ree is sent for execution should 
inform the Court which passed the decree 
what has happened in execution. [P 323 C 2] 

Crump. J. When the Subordinate Judge is 
invested with Small Cause Court powers, and 
where in the exeroise of the latter jurisdiction 
he makes a decree and the decree comes bef(*re 
him for execution in the exercise of his ordi¬ 
nary jurisdiction then, in such a case it is 
impossible to apply section 41 strictly, because 
that section clearly has in contemplation 
dirterent Courts and not difterent branches of 
^ one Court presided over by the same individual. 

that is necessary is that there should be 
sufficient compliance with the section such as 
HD entry as to the result of the execution pro¬ 
ceedings made in the Small Cause Suit 
Register. [P 324 C 1] 

D. H, P litvardhaa —for the Appellant. 

Macleod, C J.-The decree in this case 
is a small cause decree and is ordina¬ 
rily executable by that Court. In 1917 
it was sought to be executed against 
the immoveable property of the defen¬ 
dants, and so the Darkhast was 
entered as a regular Darkhast on the 
ordinary side of the Court. There 
^ might be a certain amount of Con¬ 
fusion as the same Subordinate Judge 
was invested with Small Cause CcUrt 
powers. But it was only as a Sub¬ 
ordinate Judge and not as a Small 
Cause Court Judge that he could 
execute the decree against immove¬ 
able property. The decree was trans- 
terred from one Court to the other. 
After the sale was held by the Collec¬ 
tor and the amount realised was paid 
to the decree-holders the Darkhast 

was struck off. copy of the decree was 
^ taken back by the decree holders and 
the result of the execution procee¬ 
ding was entered in the Small Cause 

Suit Register. When the plaintiff 
sought again to execute the decree 


by the Darkhast now before us, the 
Subordinate Judge held that the decree 
had been adjusted. The plaintiff was 
absent, and had chosen to remain 
absent even although time had been 
allowed to him. I should have 
thought that was only necessary then 
to dismiss the Darkhast. But it was 
also held that the decretal debt had 
been satisfied by adjustment. 

In appeal the first (luestiort was 
whether the appeal was competent, 
as there was no appeal against the 
order of the Small Cause Court Judge. 
It was argued that the decree was 
still with Subordinate Judge, because 
the Subordinate Judge had not certi¬ 
fied to the Small Caui.e Court Judge, 
the fact of the previous execution. 
Section 41 of the Civil Procedure Code 
merely directs that the Court to which 
a decree is sent for execution shall 
certify to the Court which passed it 
the fact if such execution, or where 
the former Court fails to execute the 
same, the circumstances attending the 
failure. No particular method is 
prescribed for certifying the fact of 
execution, and all that that section 
means is that the Court to which the 
decree is sent for execution should 
inform the Court which passed the 
decree what has happened in execution 
and as we find that the result of the 
execution proceedings was f^ntered in 
the Small Cause Suits Register, I think 
the requirements of section 41 have 
clearly been satisfied and the decree 
must be taken to have been returned 
to thfi small Cause Court Judge. 
There is no appeal, therefore- against 
this decision dismissing the Darkhast 

This appeal will, therefore, be dismis¬ 
sed. 

Crump, J—A't I understand this 
matter, we are asked to hold that 
where the Sub-ordinate Judge is 
invested with Small Cause Court 
powers and where in the exercise 
ot the latter jurisdiction he makes a 
decree and that decree comes before 
for Bxecution in th© ©xercis© 
of his ordinary jurisdiction, then 
section 41 of the Code of Civil Proce¬ 
dure comes into play, and he is bound 
to certify as Subordinate Judge to 
imself as a Small Cause Court Judge 
the fact of such execution, or where 
there is a failure to execute the decree 
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the circumtances attending such 
failure. It is quite clear that in such 
a case it is impossible to apply 
section 41 strictly, because that sec¬ 
tion clearly had in contemplation 
different Courts, and not different 
branches of one Court presided over 
by the same individual. All that is 
necessary is that there should be suffi¬ 
cient compliance with what the section 
really requires and that is tnat one 
side of the Court should be made aware 
of that which has been done upon the 
other, and it is perfectly clear in the 
present case that that was done by 
the entry which was made in the Small 
Cause Suit Register. It seems to me, 
therefore, that the point, which has 
been made before us possesses no 
substance, and that the decisions which 
hare been cited are not really appli¬ 
cable to the peculiar facts of this case. 
I agree therefore that the appeal 
should be dismissed. 

Appeal dismissed. 
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Manekji Pe^ionji Bharucha Plaintiff.- 
Respondent. 

O. C. J. Appeals Nos- 77 and DO 
of 1922: O. C. J. Suit No. 1003 of 19^0, 
D. 15th March 1923- 

(a) Contract Act S, 121—Delivery by ven" 
dor-purchase money 7iot received-Effect• 

Plaintiffs sold 129 shares to defendant 1* 
The documents were handed over to defendant 
No. 1 but were not transferred in his name. 
Plaintiffs were given a cheque for the price 
but it was dishonoured. Defendant No. 1 
sold 25 of these to a third party and pledged 
104 along with 201 similar-shares to defendant 
No. 2. Defendant 2 put forward defendants 
as party who was willing to advance money. 
In fact defendant 3 was a mere nominee of 
defendant No. 2. Defendant 2 got possession 
of these 105 shares fraudulently. The fraud 
was that he deceived defendant 1 by false 
pretences that he would use these shares for 
the purpose of raising a loan for the benefit 
of defendant 1 which be did not do and which 
he did not intend to do, his real object being 
to secure himself from loss as regards the 
money due to him by defendant No. 1. In a 
suit by plaintiffs to recover the shares or in 
the alternative the price, from defendants 1, 2 
and 3, Ae/rf that plaintiffs were entitled to a 
decree as against defendant 1 for their unpaid 


(Macleod, C.J.) 


1923 Bombay 


purchase money, but they could not recover 

the documents nor damages as against defen¬ 
dants 2 and 3, jp ^ 2J 

(b) Contract Act S. 7S-Goods-Shares in a 
Company-General Clauses Act Ss, 5, & 6, 

Shares in a company are goods within 
■ [P 378 C 2] 

Strongman, B. J. Desai and K. M. 
Munshi, — foj. the Appellant. 

Jinnahwilh Sttalvad-iox Appellant 

^ ^ Appeal No. 

90 ot 1922 

Kanga (Advocate General) and 
Taraporevala - for the Respondent. 


Macleod C. J:— This is an appeal 
from the decision of Kajiji J. who 
passed a decree in favour of the plain¬ 
tiffs against all the three defendants. 

The principal facts are not in 
dispute. Plaintiff 1 is a certified 
broker. Plaintiff 2 is said to be a 
sub-broker working under him. It 
is not clear what the term ‘sub-broker’ 
implies.There appears to have been 
some sort of arrangement between 
plaintiff 1 and plaiutfff 2 that plaintiff 
2 should induce business on behalf of ^ 
plaintiff 1 and should obtain remunera- ' 
fion in the shape of a share in the bro¬ 
kerage for such business, but it is not ! 

disputed that in this case plaintiff No. I 

2 conducted the business in his own \ 
name. In my opinion the term ‘sub 
-broker should not be used as it has j 
no legal significance and may only 
lead to confusion of ideas- The lear- ( 
ned Judge says that it is a fact of 
which even judicial notice can be ^ 
taken that where a sub-broker issues , 
contracts in his own name and the / . 
head broker allows him to do so, the ^ 
party dealing with the sub-broker ^ 
always looks to the head-broker for 
the performance of the contract 
With due respect I cannot agree. The 
terms ‘head-broker* and ‘sub-broker* 
may or may not be a convenient me¬ 
thod of expressing the relationship 
between plaintiff 1 and plaintiff 2, but 
it is inadvisable to introduce into legal 
language terms which require expla¬ 
nation when the ordinary terms will 
suffice. Plaintiff 2 may have been 
the agent of plaintiff 1 to enter into 
contract in his behalf, or he may have 
been an employee of plaintiff 1 
that the law of principal and agent, 
or master and servant, respectively» 
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would be applicable. As the plain¬ 
tiff 2 entered into contracts in his 
own naniG) it would depend upon 

^ • was acting on 

his own behalf or on behalf of an un- 

disclosed principal, or on behalf of a 
I^incipal whose name was given to 
the other contracting party, and 
consequently on the facts proved 
the rights and liabilities of the 
various parties would have to 
be decided. I cannot see myself what 
interest plaintiff 1 had in this suit ex¬ 
cept to sue on Gora’s cheque, unless it 
can be said that plaintiff 2 was act¬ 
ing as the agent of plaintiff 1. It 
was plaintiff 2 who contracted in 
March 920 to sell 150 shares in 

Alcock, Ashdown & Co., Ltd., to the 

first defendant, Esmail Gora, a cer- 
^ertffi P‘^i'^tiff2 was not a 

certified broker and so we are not 
concerned with any terms which 
may be implied in a contract bet¬ 
ween certified broker.s. In all the 

irint ■ , pursuance of his con- 

Cnr! 2 handed over to 

^ April 14, being payment day 

certificates for 129 shares with thliv 
respective transfer forms signed in 

Th. .mount 1,^ p.y ncoordhig 

i,i>4,800, and about 8 P. m. Gora 
handed to plaintiff 9 n nU c 

that .mou„rdrH? I tX of 

nol?ed™' 

wji^at were^h^dea^fngs of 

forThe”^ ^Icock Ashdown and Co. 
been ^bullfrfJ' had 

Exhfbii ‘^®^®"^^uS'^2^and tthe?s^ 
account with defendant 2 V 

14th of 368 sh«ric delivery on the 
for Rs. 4,41,600 at Rs’'120^^ ^ 

the rate fixed hv a ° ?®^. ®hare 
payment day The 
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a very considerable amount more 

would have to be paid to defendant 

^ on the 368 shares, apart from what 
was due for differences on the shares 
ot which delivery was not taken and 

cn ®ic 4 >®'' uuuuunts. In addition to 
the 368 shares, Gora had obtained 
129 from the plaintiff 2, 56 from one 
Dave to whom he had given a cheque 
for Rs. 67,200 and 16 from other sour¬ 
ces making a total of 569 shares. He 
delivered 264 to one Nemchand, recei- 

3,16,800 

at Rs. poo per share Out of the 204 
shares :.5 ^shares were part of the 12^ 

he had recmved from plaintiff 2, Gora 
Gora thus had 305 shares left with him 
f whmh lOphad come from plaintiff 

desperate. 

Apart frmn other liabilities he 
nad is.sued cheques on the 14th for 

Rs. 154800 and Rs.67,200 

hon^ t ®°uld not 

the^fiill^ unless he realised 

the full value on the 305 shares. His 

own story is as follows. On April 15 

Rr 3 Tr Nemchand’s cheque for 

St'R "hares to 

the cheque hf 
saw Manilal, a partner in defendant 

s firm. H® explained his difficul 

ties to Manilal, who said he had a 

on the 305 shares at Rs. 1200 Gora 
eave Manilal the 3,16,800 rupees 
which he got for the cheque of 

Nemchand, and the 305 shares 
^der that he might arrange the I’oar 
Manila! knew the amounts of tlm 

whScir^^ha^ co^tt^t Vof 

met Manilal again in fhT ® ^ 

at Manila!, residence ^fn^croSiA^ 

to him he was asked to sign two 

of pledge fhp ^ document 

for Rs. 3,50,000 Exs S and 

of C. Ghii“VE„m Lr™ 

referred to th^^® Pledge document 

h’avi’n^^h^®' 1.60,000 as 

a mitfe^orr Gork but as 

to him cheques were given 

rdinary that Gora should have left 
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without receiving any of the money, 
of which he was so urgently in need, 
in exchange for the 305 sharee. On 
the l^th he received a letter dated the 
10th, Ex. V, from Mr. Kanuga, a 
pleader practising at the Police Courts 
purporting to act on behalf of Ghia. 
It alleged that Gora had already re¬ 
ceived two cheques from Ghia aggre¬ 
gating Rs. 2,00,000 but as his client 
had then received information which 
made him apprehensive that there 
would be a ditficulty in getting the 
pledged shares transferred to his name, 
he had told Gora he would not pay 
the balance of Rs. 1,50,000 until the 
shares were transferred to his name. 
Gora was, therefore, to co-operate in 
getting the shares transferred. On 
the 19th Messrs. Soonderdas & Co. 
wrote a reply on behalf of Gora, Ex. 
5, stating that the transaction referred 
to had not been correctly represented 
and asked for inspection of the writ¬ 
ing and the two che lues- On the 16th 
Gora had written two letters for 
plaintiff 2 and have tc deliver to 
Manilal, asking him to give cheques 
to plaintiff 2 and Dave for sums of 
Rs. 1,54.800 and Rs. 67,20') respective¬ 
ly. Exhibit D is the letter in respect 
of the cheque to be given to plaintiff 
2. Manilal adnhtted he had received 
these letters asking for cheques : see 

page 94. Plaintiff 2 and Dave told 
Gora that Manilal had promised to 
pay them when the Bazar closed, but 
eventually when he heard the cheques 
had not been given he went to thtj 
office of defendant 2 where there was 
a meeting, at which Mr. Devidas, a 
partner in the firm of Motichand and 
Devidas, who had acted generally as 
Gora’s solicitors, was present. After 
a long discussion no arrangement was 
arrived at. The following is the note 
in Mr. Devidas s diary ; 

“ 16th April. Attending with Esmail 
Gora at the residence of Mr- Mohan- 
lal, having a long interview. Matter 
could not be amicably settled. Engag¬ 
ed three hours at night.” 

It is not necessary to detail further 
what happened thereafter. The 305 
shares remained with defendants 2, 
and Gora received nothing for the 
document of pledge which he had 
signed. He was declared a defaulter 
on April 19. Sometime after August 
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he left India from Porebunder for 
South Africa where his evidence was 
taken on commission. With regard to 
defendants 2 his main complaint is 
that Manilal promised to give him 
cheques for Rs. 1,54,800, and Rs. 
07,200 to pay plaintiff 2 and Dave on 
pledge of the 305 shares and he did 
not do so. Before dealing with Mani- 
laPs evidence as to what happened 
between him and Gora with regard to 
the pledge of tho 305 shares, it is 
necessary to dispose of the third de¬ 
fendant who Manilal had finally to / 
admit was his nominee. The case as 
first presented was that Ghia was the 
friend whom Manilal had induced to 
advance three and a half lacs on pledge 
of the 305 shares, out of which Rs. 
2,00,000 were paid by Gora to defen¬ 
dant 2 towards the amount due to 
him. Ghia had an account with the 
Bank of Morvi into which Manikl 
paid Rs. 2,00,000 on April 16 against 
which Ghia drew two cheques for Rs. 
1,24,000 and Rs 7 ,20o in favour of 

Esmail Gora dated April 15. He also 

drew a third cheque for Rs. 1,50,000 
which was never used. We have here 
the old story of the money lender who 
has no money to advance himself but 
has a friend who will oblige the bor¬ 


rower, 

Manilal in his evidence endeavoured 
to maintain the defence set up in the 
written statement, but the whole of 
his evidence may be discarded as an 
elaborate tissue of falsehoods. It is 
certain that he knew what Gora's 
position was on April l4 and 15. 
Whether or not he actually promised 
fro enable Gora to pay the plaintiff 2 
and Dave, he was solely concerned to 
secure himself and obtain possession 
of the 305 shares without paying 
Gora anything. Ghia had in fact no 
concern with any of the transactions 
and his name was only used by Mani¬ 
lal to cloak his own dealings. Refer¬ 
ence may here be made to Ex. V, 
which was a letter written bv Moti* 
cliand and Devidas on bel.alf of defen¬ 
dant 2 to the agents of Alcock, Ash¬ 
down & Co., asking them not to 
transfer any of the 368 shares which 
they had sold to Goia, on the ground 
that the cheque for Rs. 4,41,000 had 
been dishonoured. The learned Judge 
came to the conclusion that instriic- 
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tions were given for that letter on 
the 15th though it is not quite clear 
why they could not have been given 
on the 16th. However that may be, 
defendant 2 had already received Es. 
3,16.800 on account of those shares on 
the 15th together with the certificates 
for the 305 shares on which a loan 
was to be obtained, so that the object 
in writing that letter could only have 
been a dishonest one. On the facts, 
therefore, I am entirely in accord with 
the conclusion of the learned Judge. 

1 now come to the actual terms of 
the decree passed by him. 

1. The plaintiffs were held entitled 
to the 129 shares the numbers of 

which were annexed in Schedule A to 
the decree. 

2 Gora was ordered to deliver to 
the plaintiffs 129 shares or to pay Rs 
1,54,000 and costs. 

3. 104 shares out of the 129 were 
declared to be in the possession of 
defendants 2 and 3, defendant 3 being 
a nominee of the defendant 2. 

4. Defendants 2 and 3 were ordered 

to deliver to the plaintiff the 104 
shares. 

5. Defendants 2 and 3 were ordered 
to pay to the plaintiffs by way of 

damages Rs.71..500 being the difference 
between the rate of Rs. 1200 and the 

rate of Rs. 512-8-0, their value at the 
date of the decree. 

6. Defendants 2 and 3 were to ac¬ 
count for all dividends recovered by 

The grounds in law for this decree 

are to be found in the following pas¬ 
sage in the judgment : 

r .1 ostensible owner and thp 

xne^uiti in them and they could have ston 
Fn transfeJrid 

c: ".txs jus 

abundantly clear P ^ ® 

he was not ‘ l^'mself felt that 

that theF^shaFps'’*"®'’"'^®''''®' "°‘'ce 

being‘ a meFe'ToSr 

no better position than iw/ i was m 

took these" shares with th^* 

Gora ftnd therefore thpv ® in6rmity from 

ebares in priority to tbe plaintiff!” 

Sir Thomas Strangman for the ap- 
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pellant, defendant 2, began bis 
argument by contending that as 
shares were goods, S. 121 of the Indian 
Contract Act applied so that if the 
vendor of the shares sold them on 
credit his only remedy, if the purcha¬ 
ser defaulted, was to sue for the 
price, and he could not follow the 
goods into the hands of third parties. 
Admitting that shares are good<. the 
first question is how are they deliver¬ 
ed in pursuance of a contract for 
sale ? Shares are a peculiar kind of 
moveable property which cannot pass 
Irom hand to hand like bales of 
cotton. The property in these shares 
belonged to the registered share-hold¬ 
er and could not be transferred to 
another except according to the 
articles of the company. Article 42 
IS as follows ; 

The instrument of transfer of any share in 
the company shall be executed by the transfer 
d^emPd fnd the transferor shall be 

untn remain the holder of the said share 
until the name of the transferee is entered in 
the register of members in respect thereof." 

Loid Waston said (p. 277) in Colonial 
Bank V. Cady and Williams (1) ; — 

1 lie appellants’ witnesses say that delivprv 

ot he certificate, with the traLfer extuS 

bllt’tha^ property' of the shares ; 

but that statement must be accepted subject 

The ®rmh^ofthF'' it is qualified, 

ine ngiit of the holder appears from these 

explanations to be in the nature of a jus ad 

rem and not of a jus in re. Delivery does not 

uvest him With the ownership of the shares 

in the sense that no further act is required in 

order to perfect his right. Notwithstanding 

bis having parted with the certificate and 

transfer, the original transferor, who is entered 

as owner in the certificate and register con 

tinues to be the ouly shareholder^ reco-rn^F^d 
by the Company as entitled to vote and “draw 

dividends in respect of the shares until Fi e 

time being obtaUi" 
registration in his own name. It would thppp- 

ore, be more accurate to say that such dili 

bu?^a"t?tirip P^-Perty of the shares, 

out a title, legal and equitable, which will 

t af "ir °° nr‘ri^iiT^ii. 7‘L‘t^d^ 

registered ow,er^°“ 

othTr*^^^ relied on for 

sider necessary to con- 

what i/^ realise 

what It actually decided. The regis¬ 
tered owner of shares in a New Y^ork 

ed^TrobV'®*^’ executors obtain- 

eu probate and in order that the 

thil? 

(1) (1890) i5 A. C. 267. 
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own names signed as executors the 
transfers on the back of the certi¬ 
ficates and without filling in the 
blank handed them to their brokers, 
who fraudulently deposited them with 
a Bank which took them bona fide and 
without notice as security for 
advances. The Bank took no steps 
to get themselves registered in the 
books of the Company. It was held 
that the conduct of the executors in 
delivering the transfers was consis¬ 
tent either with an intention to sell 
or pledge the shares rr to have them¬ 
selves registered as the owners and 
therefore did not estop them from set¬ 
ting up their title as against the Bank, 
As Lord Watson said, the only 
question in the case was whether the 
respondents were estopped from say¬ 
ing that Blakeway (the broker) had 
not then authority to dispose of the 
certificates in question. That his 
Lordship answered in the negative 
because the documents were not ‘in 
order’, or in other words were not ac¬ 
cepted in commercial circles as suffi¬ 
cient vouchers of title, unless they 
were accompanied by an extract of 
the probate and an attestation of the 
genuineness of the executors’ signa¬ 
ture by the United States Consul or 
other competent officer. When, there¬ 
fore, plaintiff 2 parted with the certi¬ 
ficates and blank transfers ho was not 

I ithe registered holder, nor had he any 
ititle left in him to enable him to vest 
himself with the shares. Having no 
title to anything it is thus difficult 
to see what cause of action he had 
against defendants 2 and 3. He 
had done all he could to deliver the 
shares, and if the blank for the 
transferee’s name was filled in that 
person alone would have the right 
to apply to the Company to recognise 
him as the registered holder. As the 
blanks in the transfers for the 
said shares were never filled in 
it is not necessary to consider what 
the legal rights of the transferee 
would be against the registered holder 
if the company refused to recognise 
the transfer. Now the legal position 
as between the plaintiff 2 and Gora 
was entirely different from the legal 
position as between plaintiff 2 and 
defendants 2 and 3, and the failure to 
recognise that vitiates the whole of 


the Advocate General’s argument 
befere us. The plaintiff 2 could have 
filed a suit against Gora for the price, 
and by way of attachment before 
judgment would probably have been 
able to prevent him from dealing with 
the shares if he still held the certi¬ 
ficates and transfers. The Advocate 
General argued that there were con¬ 
testing equities between plaintiffs, 
Gora, and defendants 2 and 3, but the 
plaintiff 2 had no equity against the 
others, he had only a remedy against 
Gora on the contract for failure to 
pay the price. If he had asked the 
Company not to recognise a transferee] 
who asked to be placed on the Com-| 
pany’s register as a share-holder, hel 
would have been told that the only! 
person the Compeny recognised was! 
the registered holder, and they had nol 
concern with the various persons! 
through whose hands the blank! 
transfers passed before they were! 
filled in. ! 

The case of France y. Clark (2) was 
relied upon by the Advocate General. 
There the registered holder of shares 
in a Company deposited the certificate 
with C as security for £150, and gave 
him a blank transfer signed by F. C 
deposited the certificate and the blank 
transfer with Q as security for £250. 
C.died insolvent after which Q filled 
in his own name as transferee and 
sent in the transfer for registration* 

F. gave notice to the Company but 
whether before or after the transfer 
was registered was doubtful on the 
evidence. It was held that Q.had no 
title against F. except to the extent 
of what was due from F. to C. Lord 
Selborne said (p. 262 ):— 

“ The defence of purchaser for 
valuable consideration without notice, 
by any one who takes from another 
without inquiry an instrument signed 
in blank by a third party, and then him¬ 
self fills up the blanks, appears tons 
to be altogether untenable. The person 
who has signed a negotiable instru¬ 
ment in blank, or with blank spaces, is 
(on account of the negotiable charact¬ 
er of that instrument) estopped by the 
law merchant from disputing any 
alteration made in the document, 

after it has left his hands, by filling 
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up blanks (or othewise in a way not 

ex /ocij fraudulent ) as against the 

mna fide holder for value without 

notice; but it has been repeatedly 

explained that this estoppel is in 

favour only of such a bona fide holder; 

and a man who, after taking it in 

blank, has himself filled up the blanks 

in his own favour without the consent 

or knowledge of the person to be 

bound, has never been treated in 

^nghsh Courts as entitled tb that 
(ioctnne/ 

And at page 263. 

It was said that when a man, in a 

transaction for value, does what this 

plaintiff did, and delivers a blank 
form of transfer to a creditor bv wav 
of security, together with the' cer¬ 
tificate of shares, his meaning must 

necessarily be that the creditor niav 

complete his security by obtaining 
egistration of the shares, either in 
his own or possibly, in some other’s 

Iffm entrusts 

him with the requisite authoritv for 

foUows-^n^r' this, 'what 

vvhr, ’ ^ the creditor to 

rxecute'^if o'"" given may 

own F ®ttect to the contract in his 
that pleases; but not 

?er for authority to a stran- 

Dossiblv r foreign to and 

i" of 
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pressed on us that the 
i’lr*■? f?'!' I>y blank transfer 

represent nimself as the true owner of 

w hlSr^b i— tS deai 

ments th ^he docu- 

^ny evSeite oP""^- fbere 

to the effect thatThe mercantile usage 

Quikampton are tfi f ‘o 

ricrVif 4. X ^'Tedted as havine' tho 

ae' d'octlSr 

were the owners nf holders 

other words, there K no*" 

a matter of fLt M that, 

accompanied bv transfers, 

registered in the na of shares 

pa.ss from hand to hSS °f. 

able instruments. ” negoti- 


It appears to have been suggested 
in Fox V. Marlin (3) that France r. 
Clark (2) had been overruled by Colonial 
Bank v. Cady and Williams. (1) but 
Kekewich J was of opinion that was 
not the case, and although there 
niay be one or two passages in the 

^idgments of Lord Watson and Lord 
Herschell which may be said to 
countenance such a suggestion , I 
cannot see any inconsistency in the 
law as laid down in the two cases as 
appropriate to their respective facts, 
in both cases the holders of the docu¬ 
ments were held to have been put on 
inquiry and therefore there was no 
estoppel against the true owner. The 
important point to notice is that the 
only representation which is made 
and can be made on the facts of the 
documents in such cases is by the true 
owner who signs the transfer as 
transferor. The various parties 
through whose hands the documents 

before they come to the 
last holder, have made no represen¬ 
tations. Sir Thomas, was right in 
saj ing that the only inquiry that a 
holder can be put to, by reason of the 

character of the documents 
which come into his possession, is 
with regard to the action of the 
registered holder. Did he intend to 
ransfer, and had he authority to 
transfer ? He could not possibly bc- 
Put to inquiry with regard to the 

hiflders^”^ liabilities of intermediate 
But it has been contended by the 

respondents that Manilal knew that 
Shares ^ f®" fh® 

men s notice of plainLff 

That IS correct but all that the plain- 
Lff 2 was entitled to as against Gora 

title H®had no 

shares ^! '"n th® 

with which I r.IIed*'" 

t-hm-r. u had the equity in 

and^’o^ra*-r th® plaintiffs 

nrn^- ’^0 regulated by the 

of the Contract Act. As- 

thrt'dfl-^'^'' purposes of argument 
that delivery of the documents cons- 


(3) (1895) 64 L. J, Ch' 473. 
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tituted the delivery of the goods, once 
they parted with the documents, they 
had no right to have them returned. 
If Gora had stolen the documents the 
case would be entirely different. But 
Gora’s statement in his evidence, that 
he did not think he was the owner 
because he had not paid for the shares, 
cannot alter the legal position. 

The defendants 2 and 3 rightly ad¬ 
mit that they are not entitled to hold 
the shares except for what may be 
found due to them by Gora on a pro¬ 
per account being taken. As Gora 
has absconded and has made no at¬ 
tempt to have that account taken 
nothing can oe done unless Gora is 
adjudicated insolvant. 

On the question of costs defendants 

2 and 3 have both filed false written 
statements. Defendant 2 persisted jn 
maintaining what he had said in his 
written statement until he vvas forced 
to admit that Ghia was his nominee. 

Ohia did not appear at the hearing, 
although he instructed counsel to 
argue the appeal. The appeal must 
be allowed and the suit dismissed as 
against defendants 2 and 3, but har¬ 
ing regard to their conduct I think 
they should pay their own costs 
throughout. 

Crump, J. —I have had the benefit 
of reading the judgment of the learn¬ 
ed Cheif Justice in this case. I agree 
entirely with his cunclusion, but as 
we are reversing the judgment of the 
learned trial Judge I de>ire to state 
my reasons briefly. 

It is unnecessary for me to recapi¬ 
tulate the facts. The position may he 
summed up shortly as follows :— 
Plaintiffs sold 129 shares to defendant 

1. Defendant sold 25 of these to a 
third party and pledged 104 along 
with 201 similar shares to defendant 

2. Defendant 2 put forward dafendant 

3 as a party who was willing to ad¬ 
vance money. In fact defendant 3 was 
a mere nominee of defendant 2. De¬ 
fendant 2 got possession of these 105 
shares fraudulently. The fraud wa-' that 
he deceived defendant 1 by fal^e pre¬ 
tences that he would use these 'hares 
for the purpose of raising a loan for 
the benefit of defendant 1 which he 
did not do and which he did not in¬ 
tend to do, his real object bemg to 
secure himself from loss as regards 


the moneys due to him by defen-l 
dant 1. I 

On these facts it is not disputed 
that plaintiffs are entitled to a decree 
as against defendant 1 for their un¬ 
paid purchase money. They seek, 
ho^vever, to recover the documents 
and also damages as against defen¬ 
dants 2 and 3. The question is whe 
ther they can do this. 

As r.egar'^s the position of plaintiffs 
inter se I agree with what is stated 
in the judgment of my Lord the Chief 
Justice. It appears that plaintilT 2 and 
defendant 1 dealt as principals. Plain¬ 
tiff 2 was not the registered holder 
of these shares. 

It is not perhaps strictly accurate 
to speak of these transactions as sales 
of sh ares. Plaintiff 2 as vendor agreed 
to sell and deliver transfers and cer¬ 
tificates with the interests and rights 
which they convey [London Founders* 
Association v. Clarke (4).] Such delivery 
passes not the property in the shares 
but a title legal and equitable which 
will enable the holder to vest himself 
with the shares (Per Lord Wetson in 
olonial B<fnk v. C(fdy and ]ViUi(f.ms\ 

(1). On delivery of the documentsj 
there was no interest left in plaintiff 2l 
on which any equity can be founded.I 
As between him and defendant 1 there 
vcas no fraud or misrepresentationj 
which can 'vitiate the transaction.! 
Plaintiff 2 had thus no lien for his un-l 
paid purchase money and without! 
such lien he cannot seek to follow the! 
documents. Be could not do so were! 
they still in possession of defendant! 

1 and therefore the further history of 
these documents is not material. The 
same result follows from the statute, 
law of this country. Whatever bej 
the exact nature of the property sold 
it must be “moveable property’’ forj 
the purpose of Chapter \"II of thej 
Indian Contract Act. The definitioiu 
in the General Clau'^es Act (Act 1 of! 
1868) i< applicable. The property is not! 
■‘immoveable” property within that! 
definition, therefore it is “moveable j 
property. It follows from S. 76 of the! 
Indian Contract, Act that this pro-l 
perty is “goods.” The case therefore 
falls within S. 121 of the same Act. 


(4) A888] 20 Q.B. D. 576. 
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Plaintiff 2 delivered all that he had. 
He cannot, therefore, rescind the con¬ 
tract on the buyer’s failing to pay the 
price unless it was stipulated by the 
contract that he should be so entitled. 

special condition to 
this effect is proved. The statement 
ot defendant No. 1 that he did not re¬ 
gard himself as owner until he had 
paid the purchase money cannot alter 
the legal relations of the parties. 
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Appeal allowed. 
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M.A.CLEOD C. J. and Crump, j,, 

Shriaiwas Sarjerao Sholapurkar— 

Defendant-Appellant. 

V. 

Narayanrao Navlrjirao Mmbalkar and 

^nd Deft-Respon- 


D-20th 

decision 
of 1920 


L. P A. No. 4S of 1920, 

against the 
ot the High Court No. 250 

preferred against the decision of 
;^irst Class Sub. J., with A. P it 
Belgaum m Appeal No. 143 of 1918.’ 

evidence. '‘^“^*^~-l^raud—Suppressin(j 

faft'Tat evidence by plaintiff as to the 

to such a fpanH -c does not amount 

adversary 

pi.r.trii. .."c.t’p'Jifiv'wr '■» 

.1... •dopKr."‘'„.';h' 

[P, 380 C. 1,3 P. 381 C. 1) 
deft No. the Re.,p„„- 

ai-i thi, 

Jdcee Pasid by , e ™ ir cl’*, ““ 

the DiSrict r confirmed by 

of 1910 was nn^r ^^9 

been obtained as T f it had 

The trial CW fraud. 

The lower the suit. 

the appeal ancf na Court allowed 

admitted ..nder’^th'rS‘'pi*., S 


we have now heard the arguments. 
Ihe facts would appear at first sight 
somewhat complicated, but for tlio 
purposes of our judgment thev can In¬ 
set out very shortly. One Balvantruo 
died many years ago leaving a widow 
Gopikabai. She alienated various 
portions of her jiusband’s property. 
Then she adopted or purported to 
adopt one Venkatesh. Gopikabai and 
Venkatesh both died in 1901. Venka¬ 
tesh died'leaving a son called Balvant. 
Thereafter Shriniwas, the reversion¬ 
ary heir of the husband of Gopikabai 
brought a number of suits against lier 
alienees alleging that the adoption of 

Venkatesh was invalid, and therefore 
he was entitled to succeed as revir- 
sioner. Shriniwas succeeded in a num¬ 
ber of suits, but in one suit, which 
went to the High Court, it was held 
that the adoption was valid. At that 
time suit No. 270 of 1908, which had 
been filed by Shriniwas, in which the 
present plaintiff was the 2nd defend¬ 
ant, had been allowed in both the 
lower Courts, and an appeal had been 
file! to the High Court. When the 
decision of the High Court in the 
other suit, that the adotition was good 
became known to the present plaintiff 
he withdrew his appeal in the Hi-h 
Court and applied to the Di.strrct 
Court for review. That failed. Then 
ne hied this suit to set aside the dec¬ 
ree on the ground of fraud. We finrf 
It extremely difficult to extract from 
the plaint what was the fraud allea-ed 
but at page 17 of the paper book, it is 
V-J well summed up by the learned 
Judge at hue 51: “Shortly put, the 
raud consists of the facts that defen- 
rtant 1 won over, by promises or bribes 
Baffin Ramchandra, the guardian of 
Balvant and made him suppress the 
evidence as to the factum and validity 

aid It he?"", possession, 

fore the Court, and also made him 

S adoption 

a fraudulent decree first 
m Relgaum, Suit No. 213 of 1906 
declaring his right to succeed to the 
property of Balvant as a reversioner 

adopted's^m 

and that on the stren ^th of that dec- 

ree he established his right as a rl 
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versioner in the suit No. 270 of 1908 
also. * After giving full consideration 
to the question of fraud the learned 
Judge came to the conclusion that 
even if plaintiff proved all he set out to 
prove, it did not amount to fraud 
which would entitle the Court to set 
aside the decree which was passed in 
^uit No. 270 of 1908. 

In appeal the learned Judge said 
“If we restrict ourselves to the case 
alone from beginning to end, it is not 
possible to infer fraud or ascribe 
fraud, because the Court has to decide 
a case on its own merits. The Court 
has to preserve store decisis. The 
aggrieved party must set right mat¬ 
ters according to law. If it does not, 
then what a Court decides (since 
Court has to decide rightly or worng- 
ly) stands good for ever. All these 
facts are visible in the case. There¬ 
fore it is not easy to interfere.” So 
far the learned Judge was perfectly 
correct. Then he went on to consider 
the question whether there had been 
collusion between Shriniwas and Bal- 
want. He inferred from the results 
of the arbitration which took place 
between Shriniwas and Balwant after 
the High Court decision that there 
was a conspiracy in fact between 
Shriniwas and Balwant to defeat the 
rights of the alienees by suppressing 
the evidence which would prove the 
adoption of Venkatesh, with the in¬ 
tention, after the adoption had been 
declared invalid, to divide the proper¬ 
ties recovered from the alienees. All 
that may very well have been the 
case- But it is quite possible on the 
other hand that as a result of the 
High Court decision, which went 
against the decision of the lower 
Courts, both in that case and in the 
other suits, Shriniwas and Balwant 
thought it better to settle the matter 
by dividing the properties between 
them without going to a higher Court. 
It seems to us ditficult for the Court 
to necessarily infer from that arbitra¬ 
tion that as a matter of fact there was 
collusion between Shriniwas and Bal¬ 
want in the previous suits. But even 
supposing that Shriniwas had induced 
Balwant to suppress evidence regar¬ 
ding the adoption, or to give evidence 
in his favour on the question whether 
Venkatesh was an orphan or not 
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when he was adopted, that would not 
amount to fraud which would justify 
the Court in setting aside the decree in 
Suit No, 270 of 1908. The plaintitTs 
remedy was, if he was dissatisfied 
with the decree in the Court below to 
appeal to the High Court, and it was 
certainly unfortunate that instead of 
prosecuting his appeal he endeavoured 
to get the lower appellate Court to 
review its previous decision. But it 
is quite possible that the decision of 
the High Court, if the question of 
adoption had been considered in an¬ 
other suit by other Judges, might not 
have been followed, and it is still 
impossible for us to say whether as a 
matter of fact the adoption of Venka- 
tesh is valid* Therefore though we 
would be bound by the decision of the 
High Court that in that particular 
case the adoption was proved, still it 
would be open to other parties in any 
other case to prove on the evidence 
led in that case that the adoption was 
not valid, as the matter would not be 
res judicata^ However at the most all 
that the present plaintiff can suggest 
is that Balwant was induced by Shrini¬ 
was to be extremely negligent in 
supporting the defence that the aliena¬ 
tions were good against the plaintiff. 
The alienees on the other hand had 
taken a title from a widow, and it 
was for them to support their title by 
showing that the alienation by the 
widow would last beyond her lifetime, 
or in the alternative could not be de¬ 
feated bythe reversioners whose claim 
as such could not arise owing to Bal- 
want's adoption, and it wmuld be going 
against established principles to ac¬ 
cede to the respondents' argument that 
the Court would be justified in re¬ 
opening the proceedings on the sugges¬ 
tions which have been made in this 
case that there was collusion between 
Shriniwas and Balwant. We doubt 
whether we are justified in holding 
that there was such collusion. The 
trial Court was not satisfied and it 
seems to us that the appellate Judge 
placed far too much reliance on the 
arbitration proceedings as leading to 
an irresistible inference that they were 
the last stage of the fraud which had 
been carried on for some years bet¬ 
ween Shriniwas and Balwant. Even 
putting the plaintiff’s case at its very 
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highest may have shown that the 

wrong evidence was given in that suit 

and that if the right evidence had 

been given, he would have succeeded. 

But no case has been cited to us 

where it has been held that it could be a 

,sufficient ground for setting aside the 

decision of a Court on the ground of 
fraud • 

We think, therefore, that the appeal 

must be allowed and the decision of 

the trial Court restored with costs 
throughout. 

Appeal allowed. 
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Macleod C. j., and Crump, j. 

chunilal 4sAamm-Pltf.-Appellant. 

V. 

Kashibhai Nathabhai — Deft - Po- 
pondent. ' 

F^A No. 220 of 1921, D. 

1923, from the decision First Class 
bub. J., at Ahmedabad, in ApDlica 
tion in Darkast No- 382 of 19ly. ^ 

21 R. oS—Premature appU, 

feJdtntS 

was dismissed against the first d*etendanV mid 
decreed against the second defendant ’ Tn 
Plaint.fif applied to the Cour^ to attach Th® 
property of the son. The first dlfc^a 
then applied to the Court that 

.-.which nr 

Pre;vLuharh®a°pp\;in"g“‘'Uir^ 

»ould happen iMhe Court a“r maki 

order for attachm^nf kjo niaking an 

detained his property. The 

tertainedbytbeCoff 

.‘5 Rao ~-ior the Appellant. 

the 

Macleod C. J —TNic io 

Uo were f.thi and "on TOe'**”“t’ 
[Jant. and decreed a"i'Si “the* et'o "d' 


defendant. The plaintiff applied to 
the Court to attach the property ot’ 
the son. The first defendant then 
aphed to the Court that the Court 
should not execute the decree against 
properties which he alleged belonged 
to him, but if the Court had granted 
execution and attached his proper- 
Des, the attachment should he raised 
ihe learned Judge allowed affidavits 
to be filed and came to the conclu¬ 
sion that the first defendant had 
proved his case for the purpose of 
the application, and that the relief 
of the decree-holder was to bring a 
.egular suit and get it declared therein 
that the property was of the jud.^- 
ment-debtor and liable to be attached 
and sold. So he ordered that the 

attached, and 
If the view were taken that they were 
already attached, as the Court had 

attachment, he 
ordered that the attachment should 

eetTt"fir plaintiff should 

J^idgment - debtor and 
his decree in execution of 

fe^dant'^ h^/n the fir.st de- 

would have had to prefer a 

against the attachment which would 
have been investigated under rule 58 
The decision of the Court on that 

application would not be appealable 

The remedy of the dissatisfied partv 
wou d be by a suit, and it wol^ cer 

si 

ExplanSn to s'%r““ 

E ’H! 

EF« 

bv the Pn T he determined 

Rut ffi executing the decree. 

thS ann?- Question is whether 

tnis application came, within the 

provisions of S. 47 of the Code D 
was open to the first defendant to 
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ask the Court to hold that a question 
had arisen between the parties and to 
decide it. But the first defendant was 
exactly in the same position as any 
ordinary outsider claiming against 
an executing plaintiff with regard to 
his cause of action. An outsider 
could not prefer a claim to the pro¬ 
perty until injury had resulted to him 
by the property, which he claimed 
to be his, having been attached. He 
could not ask the Court to decide 
any question relating to the pro¬ 
perty until his property had been 
attached. The order directing that 
the property should be attached 
effected nothing against the interest 
of the first defendant. His appli¬ 
cation was in effect a quia lim^t appli¬ 
cation to prevent that happening 
which he was afraid would happen 
if the Court after making an order 
for attachment of his property ac¬ 
tually detained his property No 
authority has been cited to us 
'^’hich sanctions such an application. 
In our opinion the application was 
premature and ought not to have 
been entertained by the Court. When 
the property had actually been at¬ 
tached, then the first defendant 
could complain that his rights had 
been interfered with and ask the 
Court to remove the attachment. 

We should like to point out that 
the question which may arise with 
regard to this property between the 
plaintiff and the first defendant- and 
which may have to be tried by the 
Court executing the decree, is not a 
question which could possibly be 
tried by atfidavits. Evidently the 
Court considered, in dealing with the 
first defendant’s application, that it 
was competent to deal with the matter 
in a summary manner, the question 
between the parties having to be 
ultimately decided by a regular suit, 
so that if this matter comes even¬ 
tually before the Court it will have 
to deal with the question on evi¬ 
dence, and that evidence would have 
to be taken in the same way as in a 
regular suit. The appeal must be 
allowed and the application dismissed 
with costs throughout. 

App^a^ allotved. 
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MACLEOD C. J., and CRFMP J. 
Oavdrawi Korn Gaudoppi and others — 

Defendants—Appellants. 

V. 

MalUinaowda C^anagouda eatil an d 
another Plaintiffs—Respondents. 

F. A. No. 274 of 1921. D. loth March 
1923, against the decision of First 
Class Sub. J., of Bijapur in Suit No. 
126 of 1919. 

(a) Hindu Law — Succe-ision — Borr.hau V^atan 
Act [V'of 1S80) S, 2 — Daughters. 

According to Vatan Act neither the daugh¬ 
ters of the deceased last male vatan holder, nor 
his brother's widow can claim prior;ty over 
male members of the same vatan familv 19 
Bom. L. R 730 Dist. 

(b) Specific Relief Act S. 42—Declaration of 
title aud iujiniction — Pl(ii}itiffs in possession. 

Where plaintiffs are in possession as having 
some title to the lands, in a suit by them for 
declaration of ownership and injunction it 
IS for defts to prove adverse possession for 12 
years. 

Tyabji uith H. B. Oumasfe--fov the 
Appellants. 

C, Coyajee ivith R. A, Jahagirdar- 
for the Respondents. 

Judgment.—The plaintiffs sued for 
a declaration that they were the 
owners of the lands in suit and for a 
perpetual injunction restraining de¬ 
fendants from obstructing their enjoy¬ 
ment. The suit property admittedly 
was Vatan property which had been 
in the possession of Balappa as the 
last male holder. Balappa belonged 
to the third branch of the Vatan 
family, the pedigree of which is 
Exhibit 159. Balappa left two daugh¬ 
ters and a brother’s widow. It cannot 
be contended that under Section 2 of 
the Vatan Act {V of 1886) their 
claims to succeed are not postponed 
in the event of there being in exis¬ 
tence any male members of the same 
family. The plaintiffs were such 
members, therefore prima jade they 
would be entitled, at any rate, to 
share the property left by Balappa. 
The plaintiffs belonged to the 'st 
branch of the Vatan family and they 
proved that they had acquired the 
right of the 2nd branch by agreement 
through arbitration which came to an 
end after the suit was filed. 

The only question therefore in the 
suit would be whether the pl-aintiffs 
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had been in possession within I-’ 
years of the suit, and of that there 
was ample evidence. The defendants 
did not even appear to give evidence 

their endeavours to instructing their 
pleader to argue that the plaintiffs’ 

documents showing title were forged 
The learned Judge has considered all 
those (Illations and came to the con¬ 
clusion that the plaintiffs had proved 
their title and possession within h’ 
years Why the elder branch should 

prove 1- years adver-se possession we 
ho not know. If they had title they 
could only have lost it if a tbirH 
party could prove that he had acquir 
ed his title by adverse possessian 
It has been argued in this Court 

V^atani ^ they were rhe 

tfff brother The plain 

Hhaubands of the deceas J 
niembers of the elde^ 1 
.that they alone weJe h^" ' 
nei/s under the Vatan A?t”^ThfJ 
would seem to be siitffcient nlo ^ 
to maintain the allegation that H 

SS “ ‘i' f«"Hl of 

"•olfld'be 'lofood.nts 

-ame V.,arfamil) ! 

'“OO ■*“'d/ojan- 

lants. The oriKiSa" vh “'J 
one Gopinath wn J atandar was 

Governmer!’/" without 

Sanads to two of hi^ separate 

there were t«n J ^ cousins. So, 

from that time thr^^*^^® t ^ 

Vatan wSd ^ot ^"‘^h 

members of the sam v ^‘o^mhered as 

h-ing descended ron?5h: 

Uosa i“o®S«”-!»ii,kir¥. 
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suggested that the pedigree is not 

'r™"”‘'«‘Oavad.„pa „,e 

of the pedigree was not the coinmcn 
progenitor of the various hralu-hes 
who are in possession of the Vatan 

wf'l, Mai I’odiamisaod 

Appml dmnisaed, 
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MacleodC. J., and Crump j 

ans-Aflelr':' “"--'d'efe,,,,. 

No. 2l7 Oit Ajr 

1 QO-} JJ. oth \T;l7vh 

i-^4o, ai^ain<r ^ • • -vj.aicn 

Class Sub J ot 

No. 483 of 1930 . a gaon in Suit 

fifricultiiri^ts he/ief Arf 

family, ^ 

h the faniilv is loint- fh,. i.i 
ascertain whether^hp V way to 

farn.’lv are agriculturists oZnnt*'^ ot the joint 
wliat is the joint income 1° ^’^rertaiu 

they arc l,vfn f^™hy pro- 

some of tlie defendaifts *°f®*her. where 
the joint familv 1 » * (members of 

been in service, and the jomtYno ^ave 

earnings of the father Uri !L "® *‘'°™ ‘he 
trom their father's penrion n derived 

ol rent from the theatre which ®™oiint 

very successful and the annu^^i^ *^ r.ot been 

P. A..S/„.,,e-f„, the Respondent. 
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that any of the members themselves 
engaged in agricultural labour and 
they can only derive their agricul¬ 
tural status by earning their liveli¬ 
hood from it. The second and the 
third defendant appear to have been 
in service, and the joint income from 
the earnings of the father and his 
sons was derived from their father’s 
pension, a certain amount of rent 
from the theatre which had not been 
very successful and the annual in¬ 
come derived from 14 acres of land 
assessed at Rs- 2y-S-0. The defend¬ 
ants endeavoured to prove that the 
income from this land was anything 
between Rs. 500 and Rs. 1000 but only 
succeeded in satisfying the Judge 
that the income on the evidence could 
not be more than Rs. 200. But as a 
matter of fact if it was more than 
that it was for the defendants to 
prove that. On reading the evidence, 
although vague allegations were 
made with regard to the produce of 
the lands, there is nothing definite 
from which it can be concluded that 
the learned Judge’s finding wa= 
wrong. Therefore the plaintiff was 
entitled to succeed against the defen¬ 
dants as non-agriculturists and the 
decree of the lower Court was right. 
The appeal therefore must be dismis¬ 
sed with costs. 

The defendants should redeem with¬ 
in six months from the date of 
this decree. 

Cross-objections are dismissed. It 
appears they were not necessary and 
were filed under misapprehension, as 
the Pleader admits. 

Appeal dismissed. 
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Macleod C. J., and Crump, J., 

SUaTam Pandurang Peshmukh —Plain- 

titf-Appellant. 

V. 

Ganpat Daulatrao Peshmukh —Defen¬ 
dant-Respondent. 

S. A. No. 384 of 1921, D. 6th Feb. 
1923, against the decision of Asst. J., 
of Sholapur, in Appeal No. 206 
of 1919 . 


Hindu Law — Applicabiliiy-Illegitimate sons 
by a.Mohammadan mistress* 

An illegitimate offspring of a Hindu by a 
Mahomedan mistress would not be a Hindu and 
cannot therefore inherit as heir to his father.' 
27 M. 13 Ref. [P. 336 0. 2] 

S. Y. Abkijankar-^f or the Appellant. 

P. B Shingne —for the Respondent. 

Macleod C J. —The plaintiffs insti¬ 
tuted this suit to recover possession of 
certain property on the ground that it 
was Deshmukhi Vatan Service Inam 
land, and therefore could not devolve 
upon the defendant, who was a 
daughter of one Dada, the illegitimate 
son of Venkatrao by a Mahomedan 
mistress. The pedigree appears at p. 

1 of the print. Venkatrao, the last 
owner of the Vatan property, sold it 
to one Fazal Alii in 1865. After 
Venkatrao’s death in 1871, Baburau, 
the illegitimate son of Venkatrao, 
purchased the property from Fazal 
Alii and enjoyed the' property till he 
died. Then he was succeeded by his 
brother Dada who left a widow Pyara, 
and a daugther, the present defendant. 
Pyara died in 1906 when her daughter, 
the present defendant, took possession 
of the property. It was uiged in the 
lower Courts on behalf of the plain¬ 
tiffs that Baburao and Dada were the 
heirs of Venkatrao as his dasiputrae, 
and hence they were in possession 
until their death, and that after the 
death of Pyara, the widow of the sur¬ 
vivor, the Vatan would go to them. 
The appellants have not been able to 
place before us any case in which it 
has been laid down that an illegitimate 
offspring of a Hindu by a Mahomedan 
mistress would be a Hindu. That is 
contrary to one’s notions of the law 
on the subject which is very clearly 
laid down in Lingappa (roundan v- 
Esudasan^ (1) it being held that a man 
cannot be regarded as a Hindu by 
birth unless both his parents are 
Hindus. 

The result must be that Venkatrao 
left no Hindu heir to succeed him, 
and the illegitimate sons holding 
adversely to Venkatrao’s heirs became 
entitled to the property as against 
them- The appeal fails and must be 
dismissed with costs. 


Appeal dismissed. 



(1) (1903) 27 Mad. 13. 
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Macleod, C. J. and Crump, J. 

Siddappa Bin. Mahalingappa and an- 

otAer—Defendants-Appellants. 


V. 


Pandurang Vasuiev Plaintiff- 

Respondent. 

S. A. No. 37 of 1922, D.25th January, 
192.j, against the decision of Dt. J. 

of Bijapur in Appeal No. 55 of 1919. 

Hindu Law-Alienation by uidou-Settina 
nside-Improvement by alienee. 

In a suit by reversioner, after widow’s death 
to recover property mortgaged by the widow 
without necessity, the reversioner ought, on 
principles of equity, to compensate the mort- 

Bufu he°° the propX 
But if the suecessful reversioner is not prepared 

to compensate either wholly or in part the 

mortgagee for what he has spent on the pro- 

?emevo *1®"* i,*^u '"“‘■‘Sagee is entitled to 
remove what he has placed on the property at 

his own expense 40 C. 555, P. C. Foil. 32 B 32 

A. (j. Desai—for the Appellants. 

, ^ Thakor with H. A. Jahgirdar— 

for the Respondent. 

Judgment;-The only question in 

this appeal is whether this case is 
P afnt ff (1) that the 

ent tled could be held 

the widow died. The trial Cour^ 

directed that the plaintiff should re- 
cover posses.sion of the land, on which 
the .shop in .suit stood, with liberty to 

tL'5ro?\te'ortr'." 

appelTate^^7nd°'^ was^ reversed by the 
pkintiff to directed the 

neLs™ffy^agreed^'"thTtr‘^^^ 

was in a ruinJus*“en mortgage, 

to us difficult . It seems 

principles of Hindu Uw 
pies of equRv lb 

__ ^ * Pos se^on of the pro- 

(1 Ml908)~3FBonr~^i o~[^ — 
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perty, with the shop standing on it, 
without making any compensation to 

the person who built the shop or to 
his successor. It seem.s to us that the 
facts in Vfijbh/HkdTidQs y, J^^ydfam 

(1) are entirely different, and that the 
question which we have to decide 
here is whether under general princi¬ 
ples the mortgagee should lose the 
benefits of the money he spent on the 
building with the consent of the 
widow or whether the reversioners 
a’fe entitled to the whole of the benefit 
Clearly if there had been a sale by the 
widow, which would be voidable 
against the reversioner, the rever¬ 
sioner would be bound to pay the 
purchaser the amount by which the 

u property had been 

enhanced by improvements effected 

dicided in Kidar 
Nath V. Mathu ^^al (2). There the 

respondent on the death of a Hindu 

widow brought a suit as the next 

heir of her husband to set aside an 
alienation, made by the widow in 
favour of the appellant. The Chief 
ourt allowed the alienee Rs. 1 400 
which represented half the expen¬ 
diture by him on the property The 

appe hant contended that he wa! 

entitled to what he had spent- ^he 

Privy Council decided that that was 

Lsess Hie^ principle on which to 
assess the amount payable to the 

alienees as compensation, as in such 

cases it should always be borne in 

mind that the J „t ,hrex„.„. 

htnl^ made had occasionally very 

ha the, “nd 

matter been produced. ' 

That is the issue and we cannnF 
agree with the contention of Mr' 

Pritv°^P judgment of the 

prindDi?°“?r t uphold the 

alienee from a Hindu widow may be 
warded in certain circumstances. 

how tt "^nnot see 

how the position of the mortgagee 


( 2 ) 


55.5-77 P.R. 1913- 

_ (1913) M.W.N. 403— 
M.L.T. 434-17 C. W. N 4 ?- 
15 BomL,R.467—18 LG. 946(P.C.) 
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who improves the property with the 
consent of the widow can be distin- 
guished, except that the position of 
the mortgagee who improves the pro¬ 
perty mortgaged to him is not exactly 
the same as the position of a person 
who thinks he has got an absolute 
title to the property by sale, still 
there is equity in favour of the mort¬ 
gagee- The only question to our 
mind is to what extent has that 
equity been established. 

If the successful reversioner is not 
prepared to compensate either wholly 
or in part the mortgagee for whaf-. he 
has spent on the property, then we 
think the mortgagee is entitled to 
remove what he has placed on the 
property at his own expense. We 
think, therefore, that the decree of the 
trial Court was the proper one to 
make in this case, and that decree 
must be restored with costs in this 
Court and the Court below. 

Appeal allowed. 
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Macleod, C. J. and Crump, J. 

D. B. Plaintiff — Applicant. 

V. 

B, Wdlwekar^ Secretary^ gew S'potts 

Club, i^om^ay-Defendant — Opponent. 

Civil Application No- 225 of 1922, 
O. 8th March 1923, against the order 
of Small Cause Court Judge, Bombay 
hi Suit No. 283 of 1922. 

Civil 0.9. R. 9—Application for restora- 

default—Restoration^- 

Civil P. C., S. 151. 

There is no rule in the Code that enables the 
Court to restore an application made under 
Order IX Rule 9 which has been dismissed for 
want of prosecution. Even S. 151 does not 
apply in such a case. [P 386, C. 2] 

B, L^maye —for the Applicant. 

T, N. Walavalkar and K. M. Bodas — 
for the Opponent. 


B. Walwekar 
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attempt 

hearing, 
applica- 
ex~parte 


That was 
Court con- 
application 
previously 
Considering 


engaged a pleader he did not 
to cutest the suit, at the 
ihe Opponent then filed an 
tion for setting asid e of the 

J^otice was issued to the 
plaintiff and the day fixed for hearing 
was 10th April 1922. That notice waf 
issued under Order IX, Kule 9. The 
notice was struck off for want of 
prosecution. Again the Opponent 
presented an application for setting 
aside the ex^porte decree. — ” 

clearly time-barred, the 
sidered that it was an 
to restore the application 
made under 0. IX E 9 
the application as restored, it passed an 
Order against the plaintiff for a new 
trial. The application is made to us 
to revise that order as being without 
jurisdiction. It cannot be said that 
there is any rule in the Code of Civil 
Procedure that enables the Court to 
restore an application made under 
Order IX, Rule 9 which has been dis¬ 
missed for want of prosecution. It is 
urged upon us that the Court has 
inherent powers to make orders within 
the provisions of section 1.51 and 
that this was an order made according¬ 
ly. There is no reference made in the 
decision of the Court that the order 
was made under Section 151- It is 
quite clear that if that Section had 
been considered, the order under revi¬ 
sion could not possibly have been 
made under it. That section gives 
the Court power to make such orders 
as may be necessary for the ends of 
justice or to prevent abuse of the 
process of the Court. The plaintiff 
has got a decree and the defendant 
had every opportunity of appearing 
in Court at the time of hearing and 
also when notices were issued by him 
against the plaintiff for a new trial. 

It cannot be said therefore that in 
any circumstance it is necessary for 
the ends of justice that he should have 
yet another opportunity of harassing 
the successful party. Therefore the 
rule is made absolute with costs. 


J J Rule made absolute. 

Judgment—The plain tiff filed a 

suit No. 283 of 1922 in the small causes 

Court, Bombay to recover wages from _ 

the Opponent. The suit was decreed etc 
fart^ because although the opponent 
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Pratt, J 

M athuradaa Maganlal- 
lant 

V. 


Plff.—Appel- 


Viihaldas — Deft —Res- 


Nathubhai 
pondent* 

0. C. J. Suit No. 131 of 1922, D. 18th 
February 1923. 

Bombay Rent (War restrictions) Act (11 of 
0)18) S. 9 (r) and (2) — 7’be increase of rent and 
rwrtyage interest~(War Restrictions Act 1915 — 
rayment after suit. 

b. 9 (1) does not mean that the conditions 
there laid down are conditions which apply at 
the date of the order, and that even if a tenant 
as made any default in paying the rent and is 
m arrears at the time that the suit is filed, yet 
he has under S. 9 (1), a locus /.ce nitenta- and if 
he brings the arrears of rent into Court, the 
Court cannot make an order for the recovery of 
possession. In both the English and the Indian 
sections the words “continues to pay" and the 
word'pays’ respectively, refer to the time 

anterior to the filing of tne suit. Section 9(2) 

IS in the past tense because it refers to nasf 
acts of waste or conduct in the past whidAas 
been an annoyance. Section 9 (1) is in the nm 
sent tense because that section merely descrfbes' 
the sort of tenant who is entitled to claim protec 
t.on^under the Act [P 388 Cs. 1 & 2, P. 389 C lj 

F. 81 Tateyarkhan-ior the Appellant 

CampheU-foT the Respondent 

Judgment :-The plaintiff in this suit 
seeks to evict the defetidaijt who is a 
monthly tenant of the plaintiff's house 
at Sandhurst Road and, on 18th July 
1921 gave notice to quit terminating 
the tenancy on 1st September 1921 

Rod mat pleads the Bombay 
fqis* (War Restrictions) Act No. II o^ 

the defendant is not entitled to pro! 
not pair^r Rent Act as he has 

i' J*'®' '=“• “‘“‘s' S 

Pl^ntif 1921 and that the 

Plaintiff refused to accept the rent. 

iseuSs fo'lfwine 

Jul^ l 921 ? letter of 


MATHURADAS t. NaTHUBHAI 387 

(3) Whether in any event the plain- 
tiff under S. 9 of the Rent Act is enti¬ 
tled to an order for possession ? 

Now the plaintiff had in Suit No. 
941 of 1920 sued the defendant for 
possession and the suit had been dis¬ 
missed on the ground that the plain¬ 
tiff’s requirements had not been proved, 
and that dismissal was without pre¬ 
judice to the plaintiff’s claim to 
recover the arrears of rent from the 
defendant. Since the dismissal of 
that suit the plaintiff’s attorneys have 
been repeatedly demanding payment 
of rent. The first letter was Ex. A 
of June 23, and it was followed up by 
a second letter of August 9, 1920 To 
neither of these letters did the defen¬ 
dant make any reply until April 1921 
when the defendant wrote demanding 
payment of the taxed costs in Suit No. 
941 of 1920. The plaintiff in reply on 
April 19, 1921, claimed to set off ’the 
amount of taxed costs against the 
amount of rent which was payable by 
the defendant, but the defendant 
objected to this and the plaintiff’s 
demands of payment of the arrears 
of r^t continued on May 5, 1921 
Fx D, and June 24, 1921, Ex. E, with¬ 
out eliciting any.reply from the defen- 

on July 18, 1921, 
the plaintiff gave notice to quit- 

Now the defendant admits that he 

received these letters and that he made 

no reply to them and the only 

excuse that he gives is, his wife was 

dying and that he was absent with 

her at Miraj and then at Deolali. 

inadequate, for 

he house was in the occupation of a 

who could have 
from U- "I’ returned 

time in 

Bombay and could have paid then. 

fthe rent is 
manifest irom his objection even to 

sit off ^ ‘'“Sts to be 

set off against the arrears of rent. 

’ ^h®refore, disbelieve his uncorro- 
hr“iff •‘■at in August 1921 

allefr, ‘’f’’ “■'> fSintiifthe 

of rent and I have -nnt 

caUed upon Mr. Taleyarkhan for evi- 
dence to contradict that statement. 

issni and second 

fact remains that no rent has been 

paid since July I919. That is admitted 
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in written statement and it is only 
after suit was filed that the defendant 
with his written statement, on Feb¬ 
ruary, 8, 1922 , .paid into Court all the 
arreas of rent including rent up to the 
end of April 1922. 

Mr. Campbell contends, and has 
contended very strenuously, that under 
S. 9 (1) on the Bombay Rent Act the 
effect of this payment is that the 
Court is unable to make an order for 
eviction. Section 9 (]) runs as 
follows :— 

“No order for the recovery of pos¬ 
session of any premises shall be made 
so long as the tenant pays or is ready 
and willing to pay rent to the full 
extent allowable by this Act and per¬ 
forms the conditions of the tenancy.” 

Mr, Campbell’s contention is that 
the conditions here laid down are 
conditions which apply at the date of 
the order, and that even if a tenant 
has made any default in paying the 
rent and is in arrears at the time that 
the suit is filed, yet he has under S. 9 
(1) a locus pceniteniioi and if he brings the 
arrears of rent into Court the Court 
cannot make an order for the recovery 
of possession. 

The section is based on the corres¬ 
ponding section of the EncrUsh Act, 
the Increase of Rent and Mortgage 
Interest (War Restrictions) Act, 1915, 
which is as fr»llows :— 

“No order for the recovery of pos¬ 
session of a dwelling-house to which 
this Act applies or for the ejectment 
of a tenant therefrom shall be made 
so long as the tenant continues to pay 
rent at the agreed rate as modified by 
this Act and performs the other con¬ 
ditions of the tenancy.” 

This section is also in the present 
tense but nevertheless it has been 
construed in England as importing a 
condition precedent which must be 
fulfilled by the tenant not at the time 
when the Court has to make its order, 
but at the time when the writ is 
served. 

In B^civis V. Carman^ (1) Lawrence 
J. said:— 

“There was a right in the landlord 
to possession when the writ was serv¬ 
ed,...and there was no locus pceniteniir^ 
on the part of the tenant, nor could he 

(1) (1920) 56 T. L. R. 396. 
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(his L ordship) reinstate the tenant, a 

though he had continued to pay the 

rent and perform the terms of the 
tenancy.” 

So also in the case of Davies v. 5m- 
v2) the section was construed as 
constituting a condition precedent to 
the right of a tenant to claim the pro¬ 
tection of the Act, that he should 
have paid the rent and performed his 
obligations under the tenancy agree¬ 
ment 

I think that is the proper construc¬ 
tion of S. 9 (1) of the Bombay Rent! 
Act. The presnt tense is used not to 
describe anything that the tenant does 
or may do at the time when the Court’s! 
order is made, but to describe the 
conduct of the tenant which entitles! 
him to plead the Rent Act, i. e., the 
conduct of the tenant up to or at the| 
time when the suit was filed- 

Mr. Campbell contends that there is 
a distinction between S. 9 (1) of the 
Bombay Act and the English section 
in that the English section uses the 
words “continues to pay” the rent, 
instead of the word “pays” which is 
used in the Indian section. But I io 
not think that the words “continues 
to pay” import any distinction. Whe¬ 
ther the words are “continues to pay” 
or “pays”, the real question is whether 
they refer to the time anterior to the 
filing of the suit or the time subse¬ 
quent thereto. I think that in both' 
the English and the Indian sections* 
the words “continues to pay” and the 
word “pays” respectively, refer to the! 
time anterior to the filing of the suit. ! 

Then Mr. Campbell refers to the 
words “is ready and willing to pay thej 
rent to the full extent allowable by this 
Act.” These words do not appear in the 
English section, hut here again the| 
question is whether readiness andj 
willingness to pay refers to the time| 
before the suit is filed or the time sub-| 
sequent to the filing of the suit. l| 
think it refers to the time prior to| 
the filing of the suit and it has beenj 
inserted to meet cases in which fai-| 
lure to pay rent bas been due to a| 
dispute between the landlord and the 
tanant as to the amount of standard 
rent. Mr. Campbell says'that this can¬ 
not be the true construction because 

# 

. 1 ■ 

(2) (1920) 3 K. B. 428. 
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otherwise a tenant who made a 
wrong estimate as to what the stan¬ 
dard rent was would find himself evic¬ 
ted merely because his 'estimate was 
wrong and the landlord’s estimate was 
right. But that is a case which 
could easily be met by the tenant 
ottering not to pay any fixed sum as 
rent, but such sum as the Rent Con¬ 
troller or the Court may adjudge to 
be the standard rent. 

Mr. Campbell’s third argument is 
that the use of the past tense in S. 
y (2) as contrasted with the present 
tense of S. 9 (1) shows that the acts 
ot the tenant referred to in S. 9 (2) 

are past acts while the acts referred 

to in S. 9 (1) are present acts, i. e. 
acts at the date of the order. But I 
do not think that is so. Section 9 (2) 
IS in the past tense because it refers 
to past acts of waste or conduct in 
the past which has been an annoyance 

Section 9 (i) is in the present tense 

because that section merely descri¬ 
bes the sort of tenant who is entitled 
to claim protection under the Act. 

1 think that is the only admissible 
construction of the section for other¬ 
wise the tenant might refuse to pay 

to”! landlord will be unable 

the landlord filed a suit to evict him 

tii'ing the rent into Court 
and then withhold it again until such 
^ime as the landlord should file a fresh 

I, therefore, think that the con- 
ditions in b. 9 •(!) are conditions pre- 

P® fulfilled at the 

fendant h ^he de- 

to pay rent and I think he was en 
couraged to this attitude by the dis 
ram.UfSnit 941 of 

Mr. Campbell says that the Conrf 

exercise bv th^P against for- 

Jurisdiction for ^^'^it-ble 

simply whetn«r M 
proved that he ha ^ p ^®f®ndant has 
ditions of the con- 

fulfilled those be has 

entitled to nrote!pb® is not 

protection of the Rent 
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The Act gives the Court jurisdiction 
to create a statutory tenancy after the 
termination of previous tenancy by the 
notice to quit. The jurisdiction does 
not arise unless the terms on which 
the statute gives it are strictly compli¬ 
ed with. The principle is that set forth 
m the judgment of the Privy Council 
in Nusserwanjefi Pestonjee y Meer 
Mynoodeen Khan (5). I, therefore find 

issue No. 3 in the affirmative and that 

ne plaintiff is entitled to an order for 
possessif^n. 

Decree for the plaintiff for rent from 
1st July-9 9, to August 31, 1921, at the 
rate of Rs.45 per mensem, less a sum of 
Rs. 403 0-8 and for rent and compen¬ 
sation at the same rate per mensem 

from September 1, 1921, till posses- 
smn given. Liberty to plaintiff to 
recover this amount from the amount 
paid into Court by the defendant. 

Decree for plaintiff for possession on 

or before July 30, 1922. No order as 
to costs. 

Suit decreed. 


(OJ [1855J 6 M.I.A. 134 
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Macleod, C.J., and Crump, J. 
Q.L P. iJaih/iay-Deft.-Applicant. 


V. 


Lfmaila.Vayjimndas—Plff.—Opponent. 

iqS'^n /PPbcation No. 232 of 
1922, D. 19th January. 1923, against the 

Broach, in S. C. S. No. 810 of 1921. 
ving~Tuk fote'i: «/ Pro- 

B Yn^ord’jr^'tnhave signed the Risk Note 
P^ve that th^‘'''‘'°'’®‘'’ ‘i"® plaintiffs have to 

the wi ful 

lilif 

?hisre°suTts'in®h‘'ld'^‘ ‘h ^‘rue that 

tection afforded” P‘'“' 



G. 1. P. Railway 

servants and the time when they ought to 
have been delivered at the other end of the 
journey. The explanation of the loss is often 
within the exclusive knowledge of the railway 
company, and for the trader to be compelled to 
prove that it was due to wilful misconduct 
on the part of the railway company’s servants 
is to call upon him to establish something 
which it may be almost impossible for him to 
prove. None the less, that is the burden 
that he has undertaken and he is bound to 
discharge it. (1922; 1 A.C. 178 Ref. 

[P.390, Cs. 1&2, P. 391, C. 1] 

O’ Gorman—for the Applicant. 

iV, A. Mehta —for the Opponent. 

Judgment The plaintiffs sued 
the South Indian Railway Company 
and G. I. P. Railway Company for 
damages in respect of short delivery 
of certain tins of oil which were 
delivered to the South Indian Railway 
Company, at Erode Railway Station 
for carriage to Baroda. When the 
train arrived at Kalyan, it was found 
that the waggon which contained the 
plaintiffs’ goods was open and seven¬ 
teen tins were missing. The plain¬ 
tiffs signed the Risk Note B, and in 
order to recover, the plaintiffs had to 
prove that the loss was due to theft 
by or to the wilful neglect of the 
company’s servants, transport agents 
or carriers employed by them before, 
during and after transit over the said 
railway or other railway lines wor¬ 
king in connection therewith or by 
any other transport agency or 
agencies employed by them respec¬ 
tively for the carriage of the whole 
or any part of the said consignment 
provided that the term ‘‘ wilful 
neglect” could not be held to include 
fire, robbery from a runing train or 
any other unforeseen event or 
accident. 

The learned Judge came to the con¬ 
clusion that the theft was not com¬ 
mitted in a running train, although 
he does not deal in detail with the 
evidence given by the witnesses with 
regard to the arrival of the train at 
Kalyan. The theft was discovered 
when the waggons were examined 
within a few minutes of their arrival 
at Kalyan, and if the the^t was not 
committed in the running train, it 
would appear it must have been com¬ 
mitted within a few minutes of the 
train’s arrival at Kalyan. That would 
be a conclusion which it would be 
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rather difficult to arrive at. However 
that inay be, the onus lies upon the 
plaintiffs to prove that loss was due 
to theft by or to the wilful neglect of 
the company’s servants and they 
called no evidence to prove that. It 
is true that there is the evidence of 
the company’s servants, but in our 
opinion there is nothing in the evi¬ 
dence of the company’s servants 
which would entitle the Court to 
come to the conclusion that the loss 
was due to theft committed by ore of 

them or to any wilful neglect on 
their part. 

The liability of railway companies 
under Risk Notes of this character, 
and the question what it is incumbent 
on the plaintiffs to prove was con¬ 
sidered recently in if. C. Smithy Ld, v. 

Ik. R, Co. ( 1 ). Lord Buckmaster 
said, after reading out the clause in 
the agreement which provided that 
the company should not be liable for 
the loss of the goods except upon 
proof that the loss arose from the 
wilful misconduct of the coinpany’s 
servants :— 

‘The first question to determine is 
what is the true meaning of that con¬ 
dition ? It has been suggested on the 
part of the appellant that it must be 
read as though it contained excep¬ 
tions in favour of the railway com¬ 
pany with a proviso reserving to the 
consignor rights in a certain event, 
and that it was consequently incum¬ 
bent upon them to prove that the 
goods had disappeared owing to the 
specified facts, and when that was 
proved it would become necessay for 
the consignor to establish that he had 
the benefit of the proviso, or, in other 
words, that the loss had arisen owing 
to the wilful misconduct of the com¬ 
pany’s servants”. 

“ I am unable so to regard this 
clause ; it is in my opinion a clause 
which throws upon the trader, before 
he can recover for any of the goods, 
the burden of proving in the first 
instance that the loss sustained arose 
from the wilful misconduct of the. 
company’s servants. It is perfectly! 
true that this results in holding that! 
the apparent protection afforded toj 
the trader is really illusory ; it* 


(1) (1922) 1 A. C. 178. 
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the disappearance of their customer s 
goods. The G. I. P. Railway Com¬ 
pany have done so in this case, and 
m our opinion very rightly, but the 
learned Judge considered that their 
long continued failure to give any 
explanation as to what had happened 
to the seventeen tins short delivered, 
coupled with the want of explanation 
to account for the delay, afforded 
evidence upon which it could be found 
that the short delivery was due to 
wilful misconduct of the company’s 
servants. That is a conclusion which 
can no longer be warranted under the 
decision to which we have just refer- 
red. Therefore the rule must be made 

absolute and the suit dismissed with 
costs. 

Hale made absolute. 


practically gives him no protection 
^at all, for it is often impossible for a 
jtraderto know what it is that has 
caused the loss of his goods between 
the time when he delivered them into 
the hands of the railway company’s 
servants and the time when they 
ought to have been delivered at the 
other end of the journey. The 
explanation of the loss is often within 
the exclusive knowledge of the rail¬ 
way company, and for the trader to 
he compelled to prove that it was due 
o wilful misconduct on the part of 
the railway company’s servants, is to 
call upon him to establish something 
which It may be almost impossible 
tor him to prove. None the less, that 
^^^den that lie has undertaken, 
and the question is whether in this 

has afforded any evidence 

which calls for an answer on the 
part of the railway company. All he 
has been able to show is this : he has 
proved the delivery of the goods in 
he manner, that I have mentioned, to 
the railway company’s servants, and 
he has put. in evidence a correspond¬ 
ence between himself and the railway 
company, and their answers to certain 
interrogatories. I am bound to say 
that the correspondence does not 
[hnH creditably upon the at- 

adnof railway company 

adopted, and certainly does not show 

ono their part to satisfy 

one of their customers as to such of 

heir circumstances as were within 

their knowledge, associated with the 
loss of these goods”. 

It appears, therefore, that although 
It may be said that in equity the 
railway company ought to give such 
mfomrtion to thotycustoSs 
in their possession with regard to 
thelo.ssof goods delivered to them 
It IS not incumbent under the law 

uouged to go out of their wav tn 

Sc? wiifu 

»n tM. o„„„?“ r'rattw 

tho were in • servants 
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Macleod, C. j. and Crump, J. 

Jiari Shridhar Prabhu Desai —PIff_ 

Appellant. 

V. 

SMaram Fadmanna Mugdum—'QQf^, 

—Respondent. 

20th Feb¬ 
ruary 1923, from the decision of Dt. J. 

Ratnagiri, in Appeal No. 235 of 1921! 

—Decree for possession— 
Waste hy Judgment-debtor after decree, 

^aste com. 

mittedby the judgment-debtor in possession 
after decree, is a question arisrn^ beS 
Ire parties relating to the execution, discharge 

or satisfaction of the decree. If the propeliv 

has depreciated in value or hoon j 

since the decree, owing to the wilful acti^n^^o^f 
the defendants, it is a ouestinn m 
whet^her defendants are li/h^r^o'^ma^^rS' 

* [P 392 C 1 

0. B. Chitale~lor the Appellant. 

(?. iS. Mulgaon 

for the Respondent. 


cas^^^o^f appellant in this 

Sion -f posses- 

peal was filed, and pending the 

remarn®ed°^ defendants 

emained in possession. The appeal 

was dismissed and then the appellant 

present'^r'Lspon: 

dents, while m possession of the 
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assignee of the estate and effects of the insolvent 
Uovindji,* the 2nd defendant. [P. 392 C. 2] 


property pending the appeal, appear¬ 
ed to have committed waste by 
cutting down trees. Consequently the 
appellant took out a Darkhast to 
ascertain the damages alleged to have 
been committed by the respondents. 

It was contended that this was not 
a question in execution, and that the 
appellant would have to file a se¬ 
parate suit. Both the lower Courts 
have dismissed the Darkhast on this 
ground. But we think that the ques¬ 
tion with regard to the waste com¬ 
mitted by the judgment-debtor after 
decree, was a question arising bet¬ 
ween the parties relating to the 
execution, discharge or satisfaction 
of the decree, and must be determin¬ 
ed by the Court executing the 
decree, and not by a separate suit. 
The appellant is entitled under the 
decree to the property of which 
possession was directed to be given 
to him. If the property has de¬ 
preciated in value or been damaged 
since the decree, owing to the wilful 
action of the defendants, it is a 
question in execution whether defen¬ 
dants are liable to make good the 
loss. Therefore we remand the 
Darkhast to be decided on its merits. 
The appellant is entitled to his costs 
in this Court and in the Court below. 
Costs in the trial Court to be costs 
in the cause. 

A'ppe'il allowed. 
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Macleod, C. J. and Crump, J. 

Damodar Jagjiwan— Plaintiff—Ap¬ 
pellant. 

V. 

Oovindji Jivabhai —Defendant—Res¬ 
pondent. 

S. A. No. 285 1922, D. 1st February 
1923, against the decision of Dt. J., 
Thana in Appeal No. 142 of 1921. 

fa) Civil P, C , Appendix A. form (1)—Title 
of insolvent defendant^ in plaint. 

Obiter: —Where the plaintift desired to 
sue the defendant as well as his official 
assignee. Held the title of the suit as 
“Govindji Jivabhai insolvent and on behalf 
of him official Assignee” is absolutely wrong. 
The official Assignee ought to have been sued 
personally, so that if the plaintift wished to 
sue him, Govindji would have been the 1st 
defendant, and the Official Assignee, ‘as 


(b) Civil P. C. S. 80—Official Assignee— 
Suit for declaration. 

Where the plaintiff sues the official assignee 
for declaration and possession of insolvent's 
land, he can do so without having to give 
notice under section 80, the suit not being 
based on tort. [P. 393 c. 1] 

i?. W. Desai —for the Appellant. 

P. R. Shingne —for the Respondent. 

Macleod, C.J, —The plaintiff sued to 
recover possession of the land and 
Tram Cars which he alleged he pur¬ 
chased from the 1st defendant on the 
7th January 1908. He lost possession 
owing to Govindji Jivabhai acting 
in collusion with the 2nd defendant 

Balkrishna Jagannath Patil. Govindji 

had been adjudicated an insolvent, 
and the Official Assignee could have 
been made a party. It appears that 
Plaintiff intended to make him a 
party, but in the title of the suit 
“Govindji Jivabhai insolvent and on 
behalf of him Official Assignee” is 
absolutely wrong. The Official As¬ 
signee ought to have been sued per¬ 
sonally, so that if the plaintiff 
wished to sue him, Govindji would 
have been the 1st defendant, the 
Official Assignee as assignee of the 
estate and effects of the insolvent 
Govindji, the 2nd Defendant, and* 
Balkrishna Jagannath, the 3rd defen¬ 
dant. The suit was decreed in the 
lower Court. In appeal the Judge 
on the merits was in favour of that 
decision, but considered that the 
plaintiff’s suit was bad for want of 
notice under Section 80, C. P- C. That 
provides that where a suit is insti¬ 
tuted against a public officer in res¬ 
pect of any act purporting to be done 
by such public officer in his official 
capacity, notice should be given. 

It is not clear in respect of what act 
of the Official Assignee the suit was 
brought- It appears to me that the 
plaintiff suing on title was justified 
in filing the suit without giving 
notice. In the note to S. 80 of Mr. 
Mulla’s Civ. Pro. Code it is said “The 
only class of suits in which it is 
necessary to give notice to a public 

officer is where thesuitis founded upon 

tort, in other words, where the suit is 
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Madhavrao 


for damages for some wrong inadver¬ 
tently committed by him in the dis¬ 
charge of his official duties, and that 
no notice is necessary if the suit is 

founded upon contract or any other 
cause of action.” 

What the plaintiff stated in his 
plaint was “ defendant Govindji has 
applied in the High Court of Bombay 
for being adjudged insolvent and all 
ms property is vested in the Official 
Assignee, who has objected to the 
entry of the land in the name of the 
plaintiff in the Record of Rights 
That is the act of which really the 
plaintiff is complaining. He is suing 
_tor a declaration of his title to get 
possession. In ray opinion he can do 
so without having to give notice under 
section 80. The appeal is allowed, 
the decree of the lower appellate 
Court set aside and the decree of the 
trial Court restored with costs 
throughout. 

Crunap J.- I agree. I can find 
no act on the part of the Official 
Assipee in this case which comes 
within the scope of section 80 of 
the Code of Civil Procedure. All 

hf am that 

the Official Assignee objected to 
of thpTl in the name 

is ^ dispossessed 

which suit the Official Assignee had 

nothing whatever to do. If the Offi- 

rttit.fd'r^^m " ^P ^ nnrtain 

attitude with regard to the Lst defen- 
dant s property, it is not such an act 

the section Oof 

he Code, and beyond this attitude on 

IS nSthW Assignee there 

present sJr the 

idle to con ’fw appears 

required to h is 

instituted ®uit i« 
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Macleod, C. J., and Crump, .1. 

Madhavrao Vishvanath Mimbalkar 

Plaintiff—Applicant. 

V. 

Shrikri-fhna Govindrao 

Defendant—Opponent. 

Civil Application No. 143 of 1922, 
p. 19th January 1923, against the 
decree passed by the Court of the 

hinall Causes at Bombay in Civil Suit 
No. 24370 of 1921. 

Ptesidency Small Cause Courts Act, S. ly (a) 
oult to recover ornaments- 

A suit for the return of ornaments and cloth 
presented by custom by the prospective bride¬ 
groom at the time of betrothal is not a suit for 
compensation for breach of promise of mar. 

r age, and therefore the Small Oause Court has 
jurisdiction to try it. [p 3^3 q ->1 


appeal allowed 


Adarkar for the Applicant. 

* J • . ■—The plaintiff filed a 

suit in the Small Cause Court, Bom- 
day, alleging that he had been be¬ 
trothed to the defendant's daughter; 
that according to the custom he gave 
at the time of betrothal two Lugadas 
onepoR-aanda gold ring of th^g- 
gregate value of Rs. 54, and spent 

Rs. 30 oyer and above the value of 
these ytides. Eventually the de¬ 
fendant said he would not celebrate 
the marriap of his daughter with 
the plaintiff, hence the suit. 

The trial Court held that the suit 

r the bmall Cause Court undor 

Act, treating it as a suit for com- 
pensaction for breach of promise of 

faileTtn^. ^ '^ho has 

tailed to perform a promise to marry 
pres''ented\ornaments 

compensation for breach of promise 
with'tp'^'^^u thiok, therefore, that 

turn *he re- 

th^irnL* Lugadas, the polka and 

Smal? r ti^^^^of, the 

Th^ ruffi ™-n jurisdiction. 

the suit r ^ n® made absolute and 

remanded to that Court for 

and here 

nd in the full Court on the opponent. 

Application allowed. 
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9 

MULLA, J. 

Sukkanand Gurumukhrai — 
Appellant. 

V. 

Bhimraj i?. Potdar —Deft.-Respondent. 

0. C. J. Suit No. 248 of 1923, D. 20th 
February 1923. 

Bombay High Court Rules Original side 
(amended) E 215- —Existence of partnership in 
dispute. 

Although the words “ when the existence of 
the partnership or the right to, or the fact of 
the dissolution thereof, is not in dispute ” 
which occurred in the old rule 2i:i, are ommit- 
ted, and the words “and for the determination 
of any question arising in such partnership 
‘whether to be dissolved or wound up or not" 
are added in the corresponding new rule 215, 
rule 215 does not apply where the existence of 
a partnership is in dispute. In omitting these 
words from rule 215, the rule has been Drought 
into line with rules 212. and 214. 

[P. 394 C. 2&P. .1] 

Strangman —for the Appellant. 

S^talvdd —for the Respondent- 

Judgment :—This is an originating 
summons for reliefs usual in a partner¬ 
ship action. The defendant denies 
the partnership, and it is contended 
on his behalf that the ([uestion as to 
the existence of the partnership is not 
one that can be disposed of on an 
originating summons. The corresnon- 
dence annexed to the written statement 
shows that the plaintiff was aware at 
date of the institution of the suit that 
the defendant had denied the partner¬ 
ship- For the plaintiff it is contended 
that the amendment of the rule as to 
originating summons in partnership 
cases indicates an intention that such 
a question can now be determined by 
originating summons. 

The old rule 213 was as follows :— 

“When the existence of the partner¬ 
ship or the right to or the fact of the 
dissolution thereof, is not in dispute, 
any partner in a firm or his repre¬ 
sentatives may take out an origina¬ 
ting summons returnable before the 
Judge sitting in Chambers against his 
partners, or former partners, or their 
representatives (if any) for the pur¬ 
pose of having the partnership dissolv¬ 
ed (if it be still subsisting) and for the 
purpose of taking the accounts of, 
and winding up, such partnership.” 

The rule was amended in January 


1919, and it now appears among the 
High Court Rules as Rule 215. It is 

as follows:— 

“Any partner in a firm or his repre¬ 
sentatives may take out an originating 
summons returnable before the Judge 
sitting in Chambers against his par¬ 
tners or former partners, or their re¬ 
presentatives (if any) for the purpose 
of haring the partnership dissolved 
(if it be still subsisting) and for the 
purpose of taking the accounts of 
and winding up, such partnership and 
the determination of any question 
arising in such partnership whether 
to be dissolved or wound up or not.” i 

On comparing the two rules it willl 
be obser'j'ed that the words “when the 
existence of the partnership or the! 
right to, or the fact of the dissolution! 
thereof, is not in dispute”, which oc-| 
curred in the old rule, are omitted, and! 
the words “and for the determination! 
of any question arising in such part-l 
nership whether to be dissolved or 
wound up or not” are added. 

It is argued for the plaintiff that 
the omission of the words “ when the 
existence of a partnership is not in 
dispute” has the effect of bringing 
within the scope of the rule questions 
as to the existence of a partnership. 

I am unable to accede to this conten¬ 
tion. Rule 212 begins with the words 
“A vendor or purchaser”: rule 214 
begins with the words “Any mort¬ 
gagee or mortgagor the presnt rule 
begins with the words “Any partner.” 

As to rule 212 it was held by Pratt J. 
in an unreported case {Ebrahim Haji 
Mahomed v, Haji Tar Mahomed Abba 
Shariff (1) that it did not apply where 
either party denied the agreement for 
sale. That rule does not ■'ontain the 
words “where the fact of the agree¬ 
ment for sale is not in dispute.” As 
to rule 214 it has never been suggested 
that it applies where the factum of a 
mortgage is in dispute. Rule 209, 
clause (!7), provides for the determina¬ 
tion by originating summons of “any 
question arising in the administration 
of the estate or trust.” As to this rule 
it has never been held that it applies 
where a trust is denied. On the other 
hand, it was held under the correspon¬ 
ding English rule [Order 45, rule 3 {9)h 

(1) O. C. J. Suit No. 221 of 1921. 
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Pandurang Veduram V. Mohan, 



where an action was brought by 
writ to determine whether the defen¬ 
dant was a trustee of a settlement 
and for his discharge and for the 
appointment of a new trustee, that 
the action was rightly brought by 

writ, and not by originating summons: 
Elwortky y, Harvey (%). 

I think that rule 215 deos not apply 
where the existence of a partnership 
is in dispute- Almost all the rules as 
to originating summons are a repro¬ 
duction of the corresponding English 
rules. There is no rule corresponding 
with the old rule 21*1 or the new rule 
215 among the rules of the Supreme 
Court. The words “when the existence 
of the partnership is not in dis¬ 
pute’* seem to have been used in the 
old rule ex majore cautela. In omitting 
these words from rule 215 , the rule 
has been brought into line with rule 
212 as to vendor and purchaser and 
rule 214 as to mortgagor and mort¬ 
gagee. The summons is therefore, dis¬ 
charged with costs. Counsel certified. 

Summons discharged, 
(2) (1888) 60 L. T. 30. 
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Macleod, C. j, and Crump, J. 

Pandurang Plaintiff—Appli 

cant 


R- 8—Plaintiff absent 


V. 

Mohan Chhatrabhuj-DefendsLut—Upua- 

nent. 

No. 154 of 1922. 
D. 8th March 1923, against the decree 
passed by Second Class Sub. J. 

of^mi^" Small Cause Suit No. 21 

Civil p. c., 0. 9 
dismissal — Remedy, 

w^n‘'an!nnl^°':-*’ of the heari 

'"ado for adjournme 

■w«a frv ® 8U11, tiela the proper cour 

..d,0 .ppinr,?.-. 5'-™ 

. Limaye for the Applicant, 
this suit to recover Rs. 112-8-0 fron 


the defendant with costs and interest 
representing the estate of the deceas¬ 
ed Chhatrabhuj. The defendant denies 
the claim. On the record it appears 
that issues were raised, the Judge 
found on the issues and rejected the 
claim with costs. An application 
was made to this Court in revision on 
the ground that the Court, on the day 
of the hearing when an application 
was made for adjournment as the 
plaintiff was ill, rejected the applica¬ 
tion and dismissed the suit wrongly. 
If the plaintiff was absent and the 
pleader had no instructions to conduct 
the suit, then there was no reason for 
the Court to raise issues or if issues 
were raised to find on them. If the pla¬ 
intiff does not appear either in person 
or by a pleader who has instructions 
to go on with the suit, then the suit 
must be dismissed under Order 9 Rule 
8. In such a case the party aggriev¬ 
ed by the order can apply for a re¬ 
view of the order or apply for an 
order to set aside the order of dis-l 
missal. The plaintiff applied neither 
for review nor for a rule. Owing to 
the Judge having found on the issues 
he thought that the order passed was 
a decree. That was most unfortunate 
and R may very well be that the 
plaintiff was misled in making this 
application owing to the way in 
which the case was dealt with by the 
Subordinate Judge. It is still open to 
the plaintiff to apply to the Subordi¬ 
nate Judge to restore the suit to the 
board if he can induce the Judge to 
excuse the delay. We cannot direct 
that the delay shall be excused but 
no doubt when the application is 
made everything that has been urged 
before us as regards the misunder¬ 
standing, which was the reason why 
the plaintiff did not make the appli¬ 
cation sooner, will be heard and con¬ 
sidered by the Judge. The rule must 

be discharged. 

Rule discharged. 
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Macleod, C. J., and Crump, J. 

Vithu Daulaga Pa<i/—Deft.—Appel¬ 
lant. 


v; 

Gam/th Ramchandra —Plff. — Respon- 
dent. 

S. A. No. 131 of 1920, D. 7th March, 
1923, from the decision of First Class 
Sub. J. of Satara, in Appeal No. 437 
of 1917. 

Civil P. C, S. 41 — Certificate by the 
executing Court — Failure — Meaning. 

The Court to which a decree is sent for 
execution retains its jurisdiction to execute 
the decree until the execution has been with¬ 
drawn from it, or until it has fully executed 
the decree and has certified that fact to the 
Court which sent the decree, or until it has 
failed to execute the decree and certified that 
fact to the Court which forwarded the de¬ 
cree- There should be complete failure such 
as would result in no benefit to the judg¬ 
ment-creditor for one reason or another, and 
not merely a partial failure. [P. 39fi C. 1 & 2] 

K. A, Koyajee —for the Appellant. 

R. A. Jahagirdar-for the Respondent. 

Judgment — This is an attempt 
by the judgment-debtors to evade 
execution of the decree passed by 
the Satara Court in Suit No. 162 of 
1901, which was transferred by the 
Satara Court to the Islampur Court 
for execution. It is contended that 
the jurisdiction of the Islampur 
Court under the certificate which 
had been issued by the Satara Court 
had exhausted itself. Section 41, 
Civil Procedure Code, is relied upon. 
It was urged that because the certi¬ 
ficate was not sent by the Islampur 
Court, as ought to have been done, 
therefore its jurisdiction is gone. 
But the jurisdiction of the Islampur 
Court would continue until it had 
sent a certificate under S. 41, Civil 
Procedure Code. In Abda Begam r. 
Muzaffar Husen Khan (i), which was 
a casfi under the corresponding S 
223 of the Code of Civil Procedure 
of 1882, it was held that the Court 
to which a decree was sent for 
execution retained its jurisdiction to 
execute the decree until the execu¬ 
tion had been withdrawn from it, or 
until it had fully executed the decree 
and had certified that fact to the 

(1) [1897] 20 All. 129-(1897) A. W. 

N. 218. 


Court which sent the decree, or had 
executed it so far as that Court 
had been able to execute it within it^ 
jurisdiction and had certified that 
fact to the Court which sent the de¬ 
cree, or until it had failed to execute 
the decree and certified that fact to 
the Court which forwarded the decreej 
It does not follow that because one 
application for execution fails in a 
Court to which the decree has been 
sent, that Court is bound to send a 
certificate to the Court in which the- 
decree was passed. The judgment-credi¬ 
tor might still be anxious to execute 
his decree in the former Court, and if 
that interpretation which is now 
sought to be placed on S. 41 is cor¬ 
rect, it would result in the decree be¬ 
ing transferred from one Court to 
another without any corresponding 
advantage to the judgment-creditor 
It is only when the Court to which 
decree is sent has executed it, or has 
failed to execute it that Court is the 
bound to send a certificate under S.41. ItJ 
sems it was intended that there shouldj 
be complete failure such as wouldl 
result in no benefit to the judgment -j 
creditor for one reason or another,! 
and not merely a partial failure. 

It is also urged that the Darkhast of 
1912 was illegal, and therefore 
would not save time. Gopal one of 
the judgment-creditors, having died 
in 1912. the Darkhast proceeded 
against his sons as his legal repre¬ 
sentatives. The Islampur Court, it is 
urged, would have no power to 
put the representatives of Gopal on 
the record, and we are asked to as¬ 
sume that such an application was 
made to the Islampur Court, which 
was not competent, instead of to 
the Satara Court, which was the pro* 
per Court- But it was for the ap¬ 
pellants to prove the fact they con¬ 
tended for. An issue on that point 
was never raised in the trial Court 
It was never suggested that all the 
proper steps were not taken to place 
the legal representatives of Gopal on 
the record, and whatever the actual 
facts may be, the appellants cannot 
ask us to assume that proper steps 
were taken to put Gopals representa¬ 
tives on the recod'd. The appeal is 
dismissed with costs. . 

diamtasea. 
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MACLEOD, C. J. AND CRUMP, J. 
Vijbhukandas Kashidas and others — 

Defendants—Appellants. 

V. 

Sardar Ishwardas Jagjivandas and 

anotA^r-Plaintiffs—Respondents. 

S. A. No. 354 of 1920 D. 6th Febru¬ 
ary 1923 from the Sm. C. U J. in 
App. No. 112 of 1918. 

Bombay Land Revenue. Code, S. 83—Lona 
Vresu’mpH^^ possession— 

No doubt when it has been proved that a 

land so long that one cannot ascertain 
the cominencement of the tenancy, the 
mere fact that during the currency 
of his holding he has signed i kahiilivaf 
which purports to be in terms an agreement foj 
an annual tenancy, may not be sufficient to dis- 

place the advantage he has obtained from his 
long holding, if he continues in possession for 
many years after he had signed the kabulivat 

on the same rent But each case of this claL 
muststandentirelyonits facts. At first the 
tenant claiming to hold as a permanen tenant 

must establish the facts which would entftle 

him to the presumption of section 83 But that 

can be rebutted by the landlord byThe pm 

of the kabuhyat can be destroyed by further 
evidence on the part of the tenant. The fatt 
of the signing of the kabuliat as, merelv anisn 
lated instance in the midst of a long holdinir' 

ants were singing these kabuHyats. tha' 

K.™.. .oM.. ;r«/r 

a AT , IP-397, C. 2. P 398, C.l] 

AppeLf" 

thirls?* to ^rer brought 

1902 signed by “he 

el-ing up poii'ton rfSe" inf 

kp‘owledg‘e“l?'S‘? "bi 

.p«. rr?r^t 
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fendants were entitled to the pre 
sumption on the facts found under 
section 83 of the Land Revenue Code 
that they were permanent tenants. 

This decision was reversed in 
appeal the learned Judge being of 
opinion that the defendants' conten¬ 
tion that the Kabulayat of 1902 was 
taken by the plaintiffs fraudulently 
was not established by the evidence. 
He was also of opinion that the de¬ 
fendants could not prove their pos 

sf'^ionofthe suit land further back 

than 1862, and there was nothing on 
the record from which the Court 
could presume that they had been in 
possession prior to 1862. in any 
event the Court was satisfied that 
the fact that defendants were in 

had not been 
established. It would follow then 

that eyn without the Kabulayat, it 
would be rather difficult for the de¬ 
fendants to ask the Court to give 
them the benefit of section 83, and 
hold that they were permanent ten- 

vat r;f iqna of the Kabula 

yat of 190s., ID our opinion, must be 

taken as an admission by the de¬ 
fendants that they were not per¬ 
manent tenants but tenants bound to 

fe7ms'!ff according to the 

terms ot the documents 

No doubt when it has been proved 

of^cert has been in occupation 

of certain land for so long that one 

commencement 

during the currency of his holding 
e has signed a Kabulayat which 
purports to be m terms an agreement 

sSffiLrt"f'''t!- may not be 

^ he continues in poseefsioT f®; 

S^liir^'n ‘Yu the 

^abuliat on the same rent. But 

Gach case of this clas^ rtin * i. j 
pntiroiv ' 4 . Class must stand 

tenants f^^-st, the 

maneif Y® hold as a per¬ 
fect establish the 

tact which would entitle him to the 
presumption of section 83 . But tha? 
can be rebutted by the landlord by 

the effect of the KabulayL ctfi be 

part of the tenant. The fact of tho 
signing of the Kabulayat as merely 
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an isolated instance in the midst of a 
long holding at the same rent will 
not necessarily prevent the tenant 
from succeeding. 

There cannot be a clearer case than 
the one before us in which it has 
been proved that the Kabulayat was 
taken for a definite purpose. The 
plaintiffs were put in possession in 
189'2 as Court purchasers. Prior to 
that time the land had been managed 
by the Collector and as soon as the 
plaintiffs got into possession, they 
determined to establish their rights to 
the village lands. They began by 
filing suits against defendants occu¬ 
pants for possession. These suits 
were taken up to the High Court and 
ended in decrees for the plaintiffs- 
Thereafter plaintiffs began taking 
Kabulayats from the tenants, of 
which a very large number have been 
recorded in the case, covering a period 
from 1902 to 1909. The purpose the 
plaintiff had in taking these Kabula¬ 
yats is perfectly clear. It is also 
clear that the tenants in occupation 
of the village lands must have known 
what the plaintiffs had in their minds. 
The tenants must have known that 
the plaintiffs were asking for kabula¬ 
yats that they were asserting their 
rights against any claims nf the ten¬ 
ants to hold as permanent tenants and 
that many of the tenants were signing 
those kabulayats. 

In these circumstances, the plaintiffs 
obtained the kabulayat in suit from 
the defendants. Therefore the signing 
of the Kabulayat at once destroyed 
any presumption that might have 
arisen from the previous holding of 
the defendants of the suit lands and 
there is nothing that has occurred 
since, which would lead one to suppose 
that the signing of a Kabulayat was a 
mere accident which on the continu¬ 
ance of the holding on the old terms 
could be treated as a nullity in conse¬ 
quence of the latter possession. 

We think, then; the judgment of 
the First Class Subordinate Judge 
was correct, and that, therefore, this 
appeal must be dismissed with costs. 

dismissed. 
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MACLEOD, C. J. AND CRUMP, J. 

Quiam Mohiuddin armavala —Plff,— 
Appellant, 

v. 

Dayabhax Chimanlal —Deft.—Respon¬ 
dent. 

S. A. No 30 of 1922, D. 16th Feb¬ 
ruary, 1923, from the decision of 
Small Cause Court Judge at Ahmeda- 
bad in Appeal No. 73 of 1920. 

(a) Civil P. C. S.2 (12) —Premium received 
from a sub-tenant. 

Premium received from a sub-tenant by a 
tenant who was holding over after notice by 
plaintift landlord, is included in the term ‘mesne 
profits.’ 

(b) Practice—Pleader's fees-Ejectment suit. 

In an ejectment suit, the relief was held as 
rightly valued at Bs., 301 for jurisdiction and 
Rs. 5000 for pleader’s fees. 

G, N. Thakor with i?. J. Thakor —for 
the Appellant. 

J. G. Rele —for the Respondent. 

Judgment —The first defendant held 
over after notice was given to 
vacate the suit property which was let 
out to him by the plaintiff. He sub-let 
the premises and in addition to the 
rent received a premium of Rs. 1,250. 
Under S. 2 (12) of the Code “mesne 
profits” of property means those pro¬ 
fits which the person in wrongful pos¬ 
session of such property actually has 
received or might with ordinary dili¬ 
gence have received therefrom, and 
clearly Rs. 1,351 was profit received by 
the first defendant, so the plaintiff 
was entitled to a decree for that 
amount together with rent at the 
annual rate of Rs. 271 for the period 
for which he sued, less the amount 
which had been paid by defendant 
No. 1, namely, Rs 542. 

The plaintiff claims that pleader’s 
fees are payable on Rs. 5,000 the 
value of the subjf^ct-matter of the 
suit. We think that contention is 
sound under the law regulating the 
charge for pleadsr’s fees when the 
suit was filed. The appeal, therefore 
succeeds and there must be a decree 
in terms of the judgment with eosts 

throughout. 
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MACLEOD, C J., and Crump, j. 
Ratanchand Oayachand—Appella,nt. 

vs. 

Damji Dharsey —Respondent. 

0. C. J. A. No. 22 of 1921, D. 29th 
March 1923. 

Pnu\^i' ]!j~-^PP^icability to Letters 

ff f Original side 

n,*73f) (jrround for demanding security. 

High Court Rule 736 is not inconsistent with 

Order 41, rule 10, as it merely prescribes tbe 
amount of security which an appellant shall 

J condition on which the appeal will 
be admitted, although, undoubtedly, many of the 
rules ■ in Order 41 cannot apply to appeals 

fa^r'^tn would be going too 

far to say that none of them are applicable. The 

mere fact that the appellant may lose and may 

not pay the costs of the appeal is not a suffi¬ 
cient ground for demanding security. There 
must be some evidence at least of facts which 

apoellan^'V*^" S 

of thi as obstruction to tbe execution 

fer JtnnaA—for the Appel- 

Bakndurji-for the Respondent. 

tion bv applica¬ 

directing the appellants to deposit 

the^ for the costs of 

the appeal as the Court msy think 

OOSts of the 

appeal will run into thousands of 

edW deposit- 

ea by the appellants under Hio^h 

C»u« Eu,e T36 when the ep®*'! 
the appellants giving securitv fn fu 

extent of Rs. 35,000 ^ 

B Sfh 

ioeftreetrlV”""'I? 


Ratanchand t. Damji 


399 

10, is not applicable, as the learned 
Chief Justice in the case just cited 
remarked that the appellate Court 
had the power to demand security if 
it thought fit to do so in the interests 
of justice. I also think that High 
Court Rule 736 is not inconsistent! 
with Order XLI, rule 10, as it merely 
prescribes the amount of security 
which an appellant shall deposit asi 
a condition on which the appeal will' 
be admitted. Although undoubtedly 
many of the rules in Order XLI can¬ 
not apply to appeals under the Letters 
Patent, I think it would be going too 
far to say that none of them are appli¬ 
cable. Certainly in Kessowji Jssur v. 
Great Indian peninsula Railway (2) it 
appears to have -een considered 
in what circumstances the Appeal 
Court in a Letters Patent appeal 
may allow further evidence to be pro¬ 
duced under S. 368 of the Code 

of 1882 corresponding to Order XLI 
rule 27. 

But the powers to demand security 
for the costs of an appeal must in any 
event be exercised according to well- 

known principles. The mere fact that 

the appellant may lose and may not, 
pay the costs of the appeal is not a 
sufficient ground for demanding secu- 
rity. There must be some evidence 
at least of facts which cast doubts on 
the honesty and bona fides of the 

appellant such as obstruction to the 
execution of the decree in the lower 

f^?f. fhat the appellant 

IS not the real litigant, or if in any 
way It can be shown that the appeal 

m'u application, I 

think, should be dismissed with costs. 

Crump, J. — I agree. 

Application dismissed. 


^2) (1907) 34 I. A. 115 

11 C. W. N. 721- „ ^ „ o- 

M. L. J. 347 
9 Bom. L. R. 671 (p. c.) 


31 Bom. 381— 
6 C. L J. 5—4 
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Macleod, C. J., and Crump, J. 

Kalyanchand Lalachand Paini —Appel¬ 
lant. 

V. 

Bh^ogilal Jayachand —Respondent. 

F. A. No. 103 of 1921, D. 29th Janu¬ 
ary, 1923, from the decision of First 
Class Sub. J , at Jalgaon. 

CivilP. C.S.48—Appeal against some defen¬ 
dants—Starting point as against others. 

The plaintiff filed a suit in 1905 against five 
defendants. A decree was passed in March 1907 
against defendants Nos. 1 to 4 but the suit was 
dismissed as against defendant No. 5. Against 
that order of dismissal the plaintifts appealed 
but without success; Held that a Darkhast 
filed after 12 years of March 1907 but within 
12 years of the appellate Court's decree was 
time-barred as against Defendant Nos. 1 to 4. 

S, S. Paikar —for the Appellant. 

P, B* ishingne —for the Respondent. 

Judgment. —The plaintiffs filed a 
suit in 1905 against the four sons of 
one Jayachand deceased. They 
added as a defendant one Bhaichand 
who they alleged stood surety for the 
amount due by Jayachand. A decree 
was passed in March 1907 against 
defendants Nos. 1 to 4 as representa¬ 
tives of the deceased Jayachand. The 
plaintiffs’ suit againt defendant No. 5 
was dismissed. Against that order of 
dismissal the plaintiffs appealed but 
without suceess. The plaintiffs made 
various applications for execution 
against defendants Nos. 1 to 4, inclu- 
dingDarkhast No. 745 of 1917 filed in 
the First Class Subordinate Judge’s 
Court at Dhulia, which was tranfelred 
to Jalgaon owing to the transfer of 
the territorial jurisdiction from Dhulia 
to Jalgaon. By that Darkhast the 
applicant sought to attach the parti¬ 
cular house to which a claim was 
made by a third party which was 
successful. Thereafter the applicant 
asked the Court to amend that parti¬ 
cular Darkhast by substituting other 
property therein mentioned which had 
already been declared to be not liable 
to be attached. We think that the 
amendment ought not to have been 
allowed and that the application must 
be considered as a fresh application- 
otherwise clearly the provisions of S. 
48 of the Civil Procedure Code could 
easily be evaded, and a Darkhast 
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could be kept alive for an indefinite 
time. 

It is necessary, therefore, to consider 
whether Exs., 35 and 71, which 
admittedly are applications for execu¬ 
tion made more than twelve years 
after the date when the decree was 
passed against defendants Nos. 1 to 4, 
were in time; and it is contended that 
limitation runs from the date the 
plaintiff’s appeal in the High Court 
against defendant No. 5 was dismissed. 
That contention could only prevail if 
the High Court, in dismissing the 
appeal, could be said to have passed a 
decree against defendants Nos. 1 to 4 
which could be executed. It is not 
suggested that the High Court con¬ 
firmed the decree against defendants 
Nos. 1 to 4 which had already been 
passed by the lower Court. It merely 
dismissed the plaintff’s appeal as 
against defendant No 5, It seems to me 
therefore, that decree which is sought 
to be executed is the decree of the 
trial Court and no other, and that 
limitation must run from the date 
that decree was passed. 

Various cases have been cited but 
I doubt that any of them are really in 
point. In Manhiat'un^nissa v. Rani (1) 
a decree for possession of immoveable 
property was passed not jointly, but 
severally as against all the defendants 
individually and specifically stated 
the proportions of which they were 
severally in possession. Two of the 
defendants appealed, and it was held 
that the first application for execution 
of the original decree against those 
defendants whe had not appealed from 
it, and which was made five years 
after the date of the decree was barred 
by limitation. On the other hand, 
when a decree is passed in favour of 
the plaintiff aginst a particular defen¬ 
dant, and part of the decree is appealed 
against, then no doubt the whole case 
is before the appellate Court and the 
decree of the appellate Court will be 
the decree to be executed. 

It seems to me this case stands en¬ 
tirely on its own facts, and the plain¬ 
tiffs, as soon as the decree was passed 
against defendants Nos* 1 to 4, could- 
have executed it. An application by 

(1) 1889) 13 All. 1—(1890) A.W.N. 

207 (F. B.) 
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defendants Nos. 1 to 4 to the appellate 
Court for stay of execution, because 
the plaintiffs were appealing against 
defendant No. 5, certainly would not 
have been competent. There was 
nothing, therefore to prevent the 
Court executing the decree passed 
against defendants Nos. 1 to 4 and the 
date of that decree must be the date 
from which limitation must run for 
the purposes of execution, we think 
the appeal must be dismissed with 
costs. 

Appeal diamissed. 


Thakoredas V. Lallubhai 


Defendant 
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Macleod, C. J. and Crump, J. 

J^halcotedas TTibuvcindaa and another 
Plaintiffs—Petitioners. 

V. 

[jaUubhai Tribhooandas- 
Opponent. 

Civil Ex. Application No. 297 of 
I92-, D - 3rd March 1923, from the 
decision of Dt. J. of Surat, in Mis. A. 
No. 12 of 1921. 

(a) Civil P, C0. 23 R. 3 — Arhitratons' mis- 
couduct Validity of the awards 

It is impossible to conceive that it was in¬ 
tended, when an application is made to the 
Court under Order XXIII, K. 3, that all that 
the Court has to do is to satisfy itself that 
there has been an agreement to refer and an 
award, and that it is bound to pass a decree 

m terms of the award, without considering any 

objection raised by one party or the other that 
there has been misconduct on the part of the 

arbitrators, such, as in any other case, would 
vitiate an award. q 2 ] 

<h) Civil P. C., S--115—Decided. 

No revisiou lies from an order of remand w 
o'ided “lO'-e is no case de- 

G. N. Thakor, with M. K. Thakore— 
for the Petitioners. 

(V s. Rao-foT the Opponent. 

Judgment.-In this case, there 
oeing an agreement to refer to arbi- 

disputes between the par- 
Crur7 intervention of the 

and thereupon the defendants applied 

Sir xxin 

seeking defendants 

the Court that the suit had been 

1923 B—51-52 
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adjusted by a lawful agreement or 
compromise. The plaintiffs impugned 
the award on the ground that the arbi¬ 
trators were guilty of misconduct. The 
trial Court passed a decree in terms of 
the award. An appeal was filed to 
the District Judge who held that the 
award was vitiated and could not be 
given effect to in accordance with law 
on various grounds, and accordingly 
the Judge directed that the decree on 
the award should be set aside and the 
suit remanded for trial. 

An application has now been made 
under S-115 of the Code to revise the 
order of the District Judge. The first 
ground relied upon was that the Judge 
acted without jurisdiction in going 
into the misconduct of the arbitrators 
under Order XXIII. r. 3. It cannot 
be that the Judge had no jurisdiction 
to entertain the question, as he is 
bound to decide whether there was a 
lawful agreement or compromise, and 
an agreement to refer coupled with 
an award in which it has been proved 
that the arbitrators are guilty of mis¬ 
conduct, will not be a lawful agree¬ 
ment or compromise. It is impossible 
to conceive that it was intended, 
when an application was made to the 
Court under Order XXIII, r. 3, that 
all that the Court had to do to 

satisfy itself that there had been^ an 
agreement to refer and an award, and 
that it was bound to pass a decree in 
terms of the award, without consider¬ 
ing any objection raised by one party 
or the other that there had been mis¬ 
conduct on the part of the arbitrators 

such as in any other case would viti¬ 
ate an award. 

But there is another ground on 
which we refuse to entertain the ap- 

case has 

not been decided. All that the Court 
has found is that there had been no 
lawtul agreement or compromise of 
the suit, and therefore it directed a 

trial of the suit. The rule will, there¬ 
fore, be discharged with costs. 

Hide discharged. 
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MACLEOD, C. J, AND CRUMP, J. 

Chimanbhai Kalyfinabhai and another— 
Plaintiffs—Applicants. 

V. 

Keshavlal Bulakhidas and others — 
Defendants—Respondents. 

Civil Ex. Application No. 210 of 
1921,D/-21st February. 1923, against an 
order passed by Addl. First Class Sub- 
J. of Surat in Suit No- 236 of 1917. 

Civil P. C,, 8,115—Case decided—Refusal 
to pass decree in terms of an award. 

"Where an application was made to the 
Court to pass a decree in terms of the award 
and the Court decided not .to pass a decree in 
terras of the award but to continue the hear¬ 
ing of the suit by the Court, Held that it was 
clearly an interlocutory order and an applica¬ 
tion to revise it was not competent. [P.402 C.2] 

(b) Civil P. C.y 0. 32 R, 7—Permission 
to refer. 

An agreement to refer in a suit is an 
agreement coming within order XXXII, rule 
7 and therefore the sanction of the Court is 
necessary in the case of a minor party. 

[P. 403 C. 1] 

C- Coyajee with M- B. Dave — 
for the Applicants. 

O. N. Thakor with AT. K, Mehta and 
R- J. Thakor —for the Respondents. 

Judgment—In this case there 
was a reference to arbitration in 
which an award was made. When an 
application was made to the Court to 
pass a decree in terms of the award, 
objections were taken to it on various 
grounds. The Judge framed three 
issues for preliminary trial:— 

(1) Was the permission of the 
Court taken to refer this dispute to 
the arbitrator in this case so as to 
make the reference binding on the 
minor defendants on the record ? 

(-) If not, is the award Exhibit 191 
binding on the said minor defendants ? 
Is the reference itself not bad if the 
first issue is held in the negative ? 

(3) Is defendant Dhansukhlal not 
a major now ? Did he attain his 
majority pending the suit ; if so, on 
what date? 

It was found that defendant Dhan¬ 
sukhlal became a major on July 1 h, 
1920, pending the suit. The first two 
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issues were found against the plain- 
tififs seeking for a decree on the 
award. The consequence was that the 
Court refused to pass a decree in 
terms of the award. The arbitration 
proceedings became a nullity and the 
suit had to proceed in the ordinary 
course. 

From that order of the Judge an 
application has been made to us under 
S. 115 of the Code. A preliminary 
objection has been raised by the op¬ 
ponents that it is not competent to 
this Court in such a case to consider 
an application in revision. In Da- 
modar v. Raghunath (1) it was held that an 
order under S. .‘-*21 of the Code of 1882, 
setting aside an award made under 
Chapter XXXVII of the Code on a 
reference to arbitration in the course 
of a suit, on the ground of the arbitra¬ 
tor’s misconduct, was not subject to 
revision under S. 622. The order com¬ 
plained of was interlocutory and, if 
erroneous, might form a ground of 
appeal against any decree that might 
be passed in the suit. 

Under S 115 of the present Code, the 
High Court may call for the record of 
any case which has been decided by 
any Court subordinate to such 
High Court and in which no appeal 
lies thereto. It cannot be said in this 
case that there bas been a decision of 
the suit by the Subordinate Judge. He 
decided not to pass a decree in terms of 
the award but to continue the hearing 
of the suit by the Court. There is no 
appeal from that decision and as it is 
clearly an interlocutory order, an ap¬ 
plication to revise it is not competent. 

It is unnecessary therefore to discuss 
the grounds on which the Judge decid¬ 
ed that he should not pass a decree in 
terms of the award. When the suit is 
finally decided it may be open to the 
parties supporting the award to ap¬ 
peal on the ground that a decree 
ought to have been passed in terms of 
the award. But we may refer perhaps 
at the present moment to the decision 
in Atmaram v. Bhxla (2) in which this 


(1) (1902) 26 Bom. 551—4 Bom L.R. 

267 - 10 

(2) (1912) 15 Bom. L-B. 223—19 

I. C.424. 


Chimanbhai v. Keshavlal 
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HIRACHAND V. Nemchand 


Court decided that an agreement to 
refer in a suit was an agreement com¬ 
ing within the provisions of Order 
XXXII, rule 7. Therefoie the sanc¬ 
tion of the Court was necessary in the 
lease of a minor party. The rule is 
discharged with costs- It is desirable 
that the hearing of this suit should be 
expedited as much possible. 

Rule discharged 
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Macleod, C. J. and Crump, j. 

Hirachavd Amichand Plain¬ 

tiff—Appellant. 

V. 

Nemchand Fulchand A'am-adi—Defen¬ 
dant—Respondent. 

P. A. No. 224 of 1921, D/-Uth Feb¬ 
ruary 1923, from the decision of First 

Sholapur, in suit No. 

361 of 1>#23. 

T P. Act Sa. (J ie) and 3—Right to sue 
for (iumarjea for breach of contract. 

to claim damages for breach of 
contract cannot be transferred under S 6 (e) 

actirf'“n ® and not an 

•ife 3 “/^ Fu i*'"’ ‘defined in S. 3 of the Act. 
■ibL. 34o,Foll. IP. 403 C. 2] 

n. a Coyajee, with A" V. Gokhale— 
tor the Appellant. 

r wilhR, A. Jahagirdar— 

for the Respondent. 

-Th e firm of Jivraj 
Amichand entered into contracts for 
the purchase of specified goods at 
▼anous rates as evidenced by the sale- 
notes from the Laxmi Mills Then 

Koods bought under the aforLaid 

agreements to the defendant firri 
^emchand Gulabchand at a proTt’ 

>lefe;d.MTou“'!.S"take rf “““ 

to tho refuj'l? "tj a** owing 

delivery there defendant to take 

cL„i to Jivraj Amt 

chand to file a aSit Jivraj Ami- 

ooe of tha p„,„“ rfho“tSS’ 
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purported to transfer to the Plaintiff 
the right to recover damages. 

The suit was dismissed in the trial 
Court on the ground that the defend- 
ant did not break the contract. 
When it came before us in appeal it 
seems to us obvious that the right to 
claim damages against the defend¬ 
ant’s firm could not be transferred 
under S. 6 (e) of the Transfer of Pro¬ 
perty Act. It was merely a right to 
sue, and it was not a transfer of an 
actionable claim’ as defined in S 3 
of the Act, being neither a debt nor a 

beneficial interest in moveable pro¬ 
perty. 

k to be decided 

A ^ High Court of Calcutta in 
AJahomed v. S- C. Chunder ( 1 ). Maclean, 
C. J. said [p. 351 of 36 Cal]:— 

I do not think that we can pro¬ 
perly bring a mere claim for damages 
for breach of contract within those 
words (actionable claim). Now if it 
does not fall within the definition of 
actionable claim’, what is it except a 
mere right to sue; a mere right to sue 
for damages resulting from an alleged 
breach of contract. It seems to me 

than th't more or less 

"an" ter^Jif.hat cannot be 

With due respect that reasoning 
seems obviously right. Therefor! 
this appeal must be dismissed. The 
appellant s counsel urges upon us that 
he ought not to be made to pay res¬ 
taken in the Court below. But it wal 
open to the respondents’ counsel to 

c3 n"’" '■‘■“"“'f'* “ne in tM° 
Court on any point which was open 

to him and as the plaintiff wasTo! 

cVu'rf ® bmthe trial 
“^taming a decision in his favour 

the !ppeT’ 

Appeal dismissed, 


. 345—13 

1 I C. 837. 
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Macleod, C. J. and Crump, J. 

Raghunath Govind Mayekar — Appli- 
cant. 

V. 

Gannaram Yesu Mayekar —Opponent. 

Civil Ex. Application No. 310 of 
1921 D/- 9th January 1923, against the 
Order passed by Sub. J. at Malvan, in 
Civil Suit No. 84 of 1918. 

Civil P. C., 0 21 Rr. 2 & 16—Uncertified pay¬ 
ment — Objection to assignm* nt. 

When an application is made to the Court 
which passed the decree by a transferee or as- 
sienee of the decree from the original decree- 
holder under Order XXI, rule 16, the applica¬ 
tion is made to the Court as a Court which 
passed the decree, and not as a Court which is 
executing the decree; and it is open to the 
judgment.debtor to plead that the ciaim has 
already been satisfied even though the for¬ 
malities prescribed by Order XXI, rule 2 sub- 
rules (1) and (2) have not been followed. It is 
true that tlie decree-holder may be allowed, 
under Order XXI, rule 2, sub-rule (3) to take 
advantage of the fact that the payment was 
not certified, to contend that it cannot be re¬ 
cognised by the Court executing the decree, 
but the fact remains, assuming that the pay¬ 
ment has been made, that the decree has been 
satisfied and there is nothing to transfer ; so 
that when a transferee comes to the Court 
which passed the decree and asks the Court to 
recognise him as a decree-holder, it i^ open to 
the judgment-debtor to say. “ I have satisfied 
the debt which was 'merged in the decree”. 
35 M. 659, 40 M. 296 Kef. [P, 405 Cs. 1 & 2] 

K. N. Koyajee —for the Applicant. 

A- G. Desai —for the Opponent. 

Macleod, C. J. — One Vithai 
Hari Kochrekar obtained a money- 
decree against the present petitioner 
in Suit No. 84 of 1918, in the Court of 
the Subordinate Judge at Malvan on 
March 22, 1918. The petitioner alleges 
that he paid the whole amount of the 
decree to the plaintiff on October 28, 
1918, in full satisfaction ; that the 
decree-holder recorded the payment 
on his copy of the decree, but the 
satisfaction of the decree was not 
certified to the Court, as it should have 
been, under Order XXI, r. 2, of the 
Civil Procedure Code. It would appear 
that thereafter the decree-holder made 
an application for execution. Before 
the application-was dealt with by the 
Court, the decree-holder transferred 
the decree to the present opponent on 
May 18, 1921. The opponent then ap¬ 
plied for execution of the decree.* 
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The Court on the hearing of the 
application raised three issues. (1) 
Can the alleged satisfaction which 
was not certified to the Court be re¬ 
cognized in execution ? (2) If so, is 
the said satisfaction proved ? (3) Is 

the assigment relied on by Gangaram 
proved ? 

The findings of the Court on these 
issues were : (1) in the negative ; (2) 
unnecessary ; and (3) in the affirma¬ 
tive. Accordingly the Court directed 
a warrant to issue against the judg¬ 
ment-debtor under Order XXI, rules 
30 and 43, of the Code. 

The petitioner has applied to this 
Court under S. 115 of the Code to re¬ 
vise that order. It seems to me quite 
clear that the lower Court has failed 
entirely to recognise what is the pro¬ 
per procedure to be followed in the 
case of an application being made to 
the Court by the transferee of a de¬ 
cree. Whether attachment proceed¬ 
ings are already commenced at the 
instance of the decree-holder or not, 
the assignee or transferee of the decree 
cannot continue any proceedings pre¬ 
viously commenced, nor can he in¬ 
stitute any fresh proceedings for the 
execution of the decree, unless he 
makes an application under Order 
XXI, rule 16, to the Court which 
passed the decree. That application 
will be heard by the Court, not as a 
Court executing the decree, but as a 
Court which passed the decree, and it 
seems clear to me that until an order 
is made by the Court which passed the 
decree that execution may proceed at 
the instance of the transferee, it is 
not open to the transferee to execute 
the decree, nor is there any Court 
which is executing the decree. That 
this must be the right view can be 
shown by the instance of a Court hav¬ 
ing passed a decree transferring it to 
another Court for execution. In such 
a case the application under Order 
XXI, rule 16, must bo made to the 
Court which passed the decree, and 
the Court then is certainly not the 
Court executing the decree The pro¬ 
visions then of oruer XXI, rule 2, sub- 
rule (3), would not be applicable as 
that only enacts that a payment of 
adjustment, which has not been cer¬ 
tified or recorded as aforesaid, 
not be recognised by any Court 
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executing the decree. That sub-rule 
lays down an exception to the ordinary 
law that a party againvSt whom a 
claim is made, may plead as a defence 
that the claim has been satisfied. 

In my opinion, therefore when an 
application is made to the Court 
which passed the decree by a trans¬ 
feree or assignee of the decree from 
the original decree-holder under Order 
XXI, rule 16, the application is made 
to the Court as a Court which passed 
the decree, and not as a Court which 
is executing the decree ; bnd it is open 
to the judgment-debtor to plead that 
the claim has already been satisfied 
even although the formalities pres¬ 
cribed by Order XXI, rule 2, sab-rules 
'(I) and (2), have not been followed. 

There is authority for this opinion 
in the decisions of the Madras High 
Court in Ponnusarni Nadar v. L^tchma- 
nan (Jhettiar (1) and in Ramayya v, 
Krishnamurti (2). 


In the first case A held a decree 
against C. It was arranged between 
C and B that B should advance the 
decretal amount to C as a loan and 
that an assignment of the decree 
should be obtained in the name of 
B for the benefit of C. The 
decree was accordingly assigned to 
B who applied for execution. C set up 
the above arrangement as a bar to 
execution. B contended that such 
arrangement amounted to an adjust- 
ment of the decree and not being 
certified to the Court it could not be 
given etfecttounder Order XXI, rule 2 
of the Civil Procedure Code. There was 
a difference of opinion, Mr. Justice 
rtbdur Rahim holding that the arran- 
gement amounted to an adjustment 
ot the decree, and not being certified, 
could not be pleaded as a bar to exe¬ 
cution, Mr. Justice Sundara Avvar 
holding that Order XXI, rule 2, did 
not make an uncertified adjustment 
invalid but merely forbade effect being 
given to such an adjustment when it 




35 Mad. 659—10 M. L. 
442—U911t 2 M.W.N.568—22 I 

n J- 567—12 

657. 

40 Mad. 296-19 M. L. ' 

1 M. W. N. 133—3 
W. 186-32 I.C. 952. 


was set up as a defence to the execu¬ 
tion of a decree by one entitled to do 
so. The section did not disentitle the 
judgment-debtor to prove facts which 
would show that the applicant was 
not the real transferee, even if 
the facts he relied upon showed that 
the decree had been adjusted. 

The facts in the second case were 
very similar. The learned Judges 
following the opinion of Mr. Justice 
Sundara Ayyar in the previous case 
held that Order XXI, rule 2, sub-rule 
(3), of the Civil Procedure Code, did 
not debar the judgment-debtor from 
proving facts which showed that the 
transferee of the decree applying for 
execution was merely a Benamidar of 
another judgment-debtor, even if the 
facts on which he relied showed that 
there had been a payment which had 
not been certified, and that when the 
transferee was found to be such 
a Benamidar, the Court was bound 
by Order XXI, rule 16, to refuse 
execution in his favour. 

It seems to me, therefore, that the 
ordinary law applies when an ap¬ 
plication is made under Order XXI, 
rule 16., The judgment-debtor as¬ 
serting that he has paid the decretal 
amount, even although it has not 
been certified, is entitled to prove it. 
It cannot be suggested that the judg¬ 
ment-debtor is not entitled to pay the 
decretal amount to the creditor, nor 
can such a payouent be treated as a 
nullity because it is not certified. 
Therefore if the decretal amount is 
as a matter of fact paid, then the 
decree in the eye of law becomes 
satisfied, and any attempt to execute 
it on a demand for payment made is 
unconscionable conouct on the part 
of the decree-holder. It is true that! 
the decree-holder may be allowed, 
under Order XXI, rule 2, sub-rule (3),I 
to take advantage of the fact that the 
payment was not certified, to contend) 
^at it cannot be recognised by the) 
Court executing the decree. But the 
fact remains, assuming that the pay-) 
ment has been made, th it the decree) 
aas been satisfied and there is nothind 
to transfer, so that when a transferee) 
comes to the Court which passed the) 
decree and asks the Court to recog-l 
nise him as a decree-holder, it is) 
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open to the judgment-debtor to say 
i hare satisfied the debt which was 
merged in the I ecree. ” In my 
opinion, therefore, the rule must be 
made absolute, the order made by the 
lower Court set aside and the case 
remanded to that Court to be tried on 
the footing that notice under Order 
XXI, rule 16, had been issued and is 
being heard, and that on the hearing 
of that notice, it will be open to the 
judgment-debtor to prove that he 
satisfied the decree. All costs will 
be costs in the notice under Order 
XXI, rule 16. Both parties to be al¬ 
lowed to adduce evidence. 

Crump, J. —The question which ari¬ 
ses in the present matter is whether, 
where the assignee of a decree ap¬ 
plies to execute th^ decree, the Court 
which has to consider such applica¬ 
tion is precluded from considering 
any objection to the validity of the 
assignment, if such objection involves 
proof of facts showing that there had 
been a payment or adjustment of the 
decree. 

Now. under Order XXI, rule 16, 
where the transferee of a decree ap¬ 
plies for execution, it is necessary 
that notice of such application shall 
be given to the transferor and the 
judgment-debtor, and the decree shall 
not be executed until the Court has 
heard their objections (if any) to its 
execution. The first paragraph of 
that rule clearly lay« down that the 
application for execution must be 
made to the Court which passed the 
decree, and it is plain enough that 
the Court which passed the decree is 
not necessarily the Court executing 
the decree. The Court which passed 
the decree may have transferred it 
for execution to another Court, and 
had the Legislature intended to in¬ 
dicate the <^ourt which executed the 
decree for the purposes of Order XXI, 
rule 16, no doubt it would have used 
apt words for that purpose. 

Therefore, so far as the wording 
of the section goes, there seems no 
reason for extending to the considera¬ 
tion of an application under Order 
XXI, rule 16, the bar introduced by 
the third paragraph of Order XXI, 
rule 2. In that paragraph the words 
used are “ the Court executing the 
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decree and in my opinion, that 
restriction should be confined strictly 
to those cases where it really ap¬ 
plies. It seems to me that where a 
Court has to deal with an application 
on the notice under Order XXI, rule 
16, the question which arises as a 
preliminary question, that is to say, 
whether the person who comes for¬ 
ward as assignee is or is not entitled 
to execute the decree, and until that 
question has been disposed of, no 
question of execution can arise, and, 
therefore, there is no Court at that 
stage which can be termed “ the 
Court executing the decree.” If that 
is the correct view, and it finds sup¬ 
port from the decisions which my 
Lord the Chief Justice has discussed, 
it follows that the Court which has 
to deal with objections to the validity 
of an assignment is not precluded 
from considering those 
which are only excluded 
consideration of the Court 
the decree. It follows, 
that if satisfaction anterior to the 
date of the assignment is made out, 
the Court could consider that matter 
before allowing the assignee or so- 
called assignee to proceed with execu¬ 
tion, and it seems to me abundantly 
clear that if the decree has, as a 
matter of fact, been satisfied before 
the date of the assignment, there is 
nothing which can compel the Court 
which passed the decree, to allow the 
alleged assignee to proceed with 
execution. Indeed it would be wrong 
to allow anything of the kind to be 
done. Therefore, in the present case 
the point which has not been 
etemined, must, in my opinion, be 
determined, that is to say, whether 
the decree was as a matter of fact 
discharged before the date of the as 
signment on which the opponent ap¬ 
plying for leave to execute bases his 
title. I agree, therefore, with the 
order proposed. 

Rule made absolute. 


A — . . — - . - 

objections 
from the 
executing 
therefore, 
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Macleod, C. j. and Crump, J. 

T’Ae Bandra City Municipality — 

Defendant—Appellant. 

V. 

Dr. D. A. -D’ifon^e—Plaintiff—Res¬ 
pondent. 

S. A. No. 703 of 1921, D/- 19th 
January, 1923, against the decision of 

the Joint J., Thana in Appl. No. -123 
of 1920. 

Bombay Dt. Manicipal Act, Ss. 96 and S (7)~ 
Erection of wall on old foundation—Permission 

necessary. 

Rebuilding of a wall from its foundation is 
equivalent to “Building” under the Act and 
Ooramittee s permission is necessary. 

The Govt. Pleader—for Appellant. 

R. W. Desai —for Respondent. 

Judgment.— The plaintiff sued to 
restrain the defendant by a permanent 
injunction from pulling down any 
walls or other parts of the house 

JNo. 167 mentioned in para 1 of the 
plaint. The defendant Municipality 
had given notice to the plaintiff that 
the house was in a dilapidated condi- 

tion, and after certain correspondence 

the Municipality agreed to the 
proposal of the plaintiff that the wall 

u the west and ^^ast 

should be reconstructed and th« 

damaged-wood work renewed, and 

permission to carry out the proposed 

afferation was given. The defendant 

contested the fact that permission 

plaintiff to 

one of the issues upon which the 
par les went to trial. It was found 

far th^nT been granted. So 

egard to the southern wall it was 
beenVirf^^^*^^ Permission had 

even been asked for to 

wall of the housf Tha? • "““^bern 

■•To ,reet a 
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the District Municipal Act, includes 
any material alteration, enlargement 
or reconstruction of any building, and 
under Section 3 (7) of the District 
Municipal Act ‘Building’ includes 
walls, verandahs etc. I think that 
constructing the southern wall from 
the foundation is a material altera¬ 
tion or reconstruction of the building.” 

In appeal the learned Appellate 
Judge said “But in my opinion in the 
circumstances the mere rebuilding of 
the southern wall from its foundation 
would not be ‘erection of a building’ 
within the meaning of section 96 of 
the District Municipal Act, and 
consequently no permission was 
necessary- It has been suggested 
that any change was effected in the 
dimension of the old wall. It has 
been urged that probably the Munici¬ 
pality might have insisted on a larger 
space being left between the present 
building of the plaintiff and his other 
building to the south if the plaintiff 
had gone to the Municipality for 
permission to build the southern wall. 
Ihat may be, but there is nothing on 
the record to justify the inference that 
there was a deliberate attempt to 

offend against the Municipal Laws in 
this respect.” 

Now it is difficult, so far as we can 
j^ee, to realise on what grounds the 
learned Judge could say that the mere 
rebuilding of the southern wall from 
Its foundation would not be “the 
erection of a building”. When the old 
wall was pulled down, then there was 
nothing left until rebuilding opera¬ 
tions bega,n. The mere fact that an 
exact replica of the old wall was built 

cannot prevent the new building 

from being a building’ within the 
meaning of the Act. The point seems 

maK 4 .*° require 

n Really all that the 

plaintiff can urge is that it is a hard 

defendant Municipality 

should object to this wall now that it 

^R^O'ieh no permission 

to do with questions of that sort in 

decidfi are merely to 

decide the question of law whether it 

Dlairftff/f for the 

P aintiff to obtain permission of the 

rebuilt this 

southern wall. That was necessary. 
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and therefore, the plaintiff was 
not entitled to the injunction he 
asked for. 

The result will be that the appeal 
is allowed, and the decree of the trial 
Court will be restored with costs in 
this Court and the Court below. 

It will now be a matter for adjust¬ 
ment between the parties whether the 
Municipality should take full advan¬ 
tage of the southern wall having been 
built without permission. No doubt 
the Municipality will consider our 
judgment and the finding of the lower 
appellate Court, with which we do 
not intend to quarrel that there was 
nothing on the record to justify the 
inference that there was a deli¬ 
berate attempt to offend against the 
Municipal Laws in this respect. 

Appeal allowed. 


in their arguments before us rely 
mainly on the decision in Krishna 
Behari Sen v. The Corporation of Calcutta 

(1) where it was held by a Full Bench 
that a suit for malicious prosecution 
falls within the general words of 
section 89 of the Probate and Admi¬ 
nistration Act, and not within any qf 
the exceptions. 

In Rustomji Dorabji r. W. H. Nurse 

(2) the learned Judges dissented from 
the decision in 31 Cal, 993 (1) holding 
that the expression “ personal injuries 
not causing the death of the party ” 
in section 89 of the Probate and Ad¬ 
ministration Act, does not mean in¬ 
juries to the body merely, but all in¬ 
juries which do not necessarily cause 
damage to the state of the person 
wronged.** 

We prefer to agree with that deci¬ 
sion as otherwise we would have to 
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Macleod, C. J. and Crump, J. 

Motilal Satyanarayan and another — 
Appellants. 

V. 

Harnarayan Prem-svkh and another — 
Respondents. 

F. A. No. 119 of 1022, D/- 7th Feb- 
ruary 1923, against the decision of 
First Class Sub. Judge at Dhulia in 
Suit No. 417 of 1920. 

Probate and Administration Act^ S. 89—Suit 
for malicious prosecution — C. P- Code, 0. 22 

P. 1. 

The intention of the section is to express in 
a statutory form the maxim ac^to personalis 
moritur cum persona. Accordingly an action 
for malicious prosecution does not survive be¬ 
yond the life-time of ^he plaintiff, even so far 
as it relates to the expenses incurred by the 
deceased plaintiff in defending himself against 
a prosecution. 44 M. 357 (F.B.) Foil. 

[P. 408 C. 2 ; P. 409 C, 1] 

B. Gr, i?ao—for the Appellants. 

B^ J, Desai with H, B. Gumaste —for 

the Respondents. 

Judgment.—The plaintiff Satya¬ 
narayan Dhanjishet brought a suit 
against the defendants to recover 
damages for malicious prosecution. 
Before the suit came on for 
hearing the plaintiff died and 
heirs sought to continue the action. 
Their application to be placed on 
the record as heirs of the original 
plaintiff was dismissed by the Sub¬ 
ordinate Judge ; and the appellants 


read into the section the words “phy¬ 
sical ’* or “ to the body’^ It has been 
argued that the expression “ other 
personal injuries* must refer to in¬ 
juries ejusdem generis as the injuries 
referred to in the preceding sentence, 
namely “ assault** as defined in the 
Indian Penal Code. When we refer 
to Section 351 for the definition of 
the word “ assault’* in the Indian 
Penal Code, we find that the offence 
of assault does not involve physical 
injury, but merely a threat to cause 
physical injury. Therefore the excep¬ 
tion includes causes of action for de¬ 
famation and assault neither of which 
cause physical injury ; and then in¬ 
cludes “ all other personal iniuries” 
except those which cause the death of 
the party. We think the intention of 
the section was to express in a statu¬ 
tory form the maxim actio personalis 
moritur cum persona. Accordingly an 
action for malicious prosecution does 
not survive beyond the life-time of the 
plaintiff. 

But it was argued on the strength 
of the decision in Twycross v. Orant (3) 

(1) (1904) 31 Cal. 993—8 C.W.N. 745. 

(F B) 

(2) (1921) 44 Mad. 357—40 M. L. J. 

173—(1921) M.W.N. 121-29 M. 

L. T. 121—14 L.W. 200—62 I.C. 

260 (F. B.) . T n 

(3) (1878) 4 C. P. D. 40—48 L. J-, U 

P, 1—39 L.T. 616—27 W.R. 87. 
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that the action, so far as it related to 
expenses incurred by the deceased 
plaintiff in defending himself against 
a prosecution, could be transmitted to 
the personal representatives. That 
case was considered in London y. The 
London Road Gar Cmpany (4) which 
was a case against a defendant for 
damages for personal injuries caused 
by an accident. The plaintiff had 
claimed as consequential damages £. 
75 for loss of earnings, and various 
sums for medical expenses- The 
plaintiff died before the action was 
heard- An application had been made 
on the part of the administratrix, ask¬ 
ing to be allowed to continue the 
action for these parts of the claim, 
which was refused by the Judge at 
Chambers. In appeal from that Order 
Lord Coleridge said:—“ The action 
was for personal injuries, i.e., for in¬ 
juries to the person and the heads of 
damage relied upon (except as to the 
damage to the coat) resulted directly 
from these personal injuries. As to 
Twycrosa v. Grant (3) it was not an 
action for injuries to the person, but 
for pecuniary damage arising from 
wrongful acts of another nature. No 
case showed that an action for per¬ 
sonal injuries causing pecuniary loss 
could be continued after the death of 
the party injured ; and the case of 
pulling V. North Eastern Railway Com- 

pony (5) showed just the contrary.” 

In this case the injury caused to the 
plaintiff by wrongful prosecution was 
personal just as much as if he had 
been injured in a railway accident. 
Consequently his representatives can¬ 
not continue the action to recover tho 
pecuniary loss which he suffered 
owing to his having had to defend 
himself against the prosecution. We 
think, therefore, the decision of the 
t^ourt below was right and the appeal 
must be dismissed with costs. 


Appeal dismissed. 


(4) (1888) 4 T L. R. 448. 

(5) L. R. 9 Q. B. D. 110. 
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Macleod, C.J. and Crump, J. 

Kashinath Hari Bondale —Defendant— 
Appellant. 

T. 

Vishwanath Bhiko Padhye Bondale and 
others —Plaintiffs—Respondents. 

S. A- No. 117 of 1922, D. 19th Decern- 
berl922. against the decision from the 
Dt. J., Ratnagiri in Appl. No. 147 of 

1920. 

Injunctions ~ General injunction ~ Mention 
of particular acts unnecssarij- 

It is always undesirable that an order should 
be made forbidding a party enjoined generally 
from doing particular acts. If once the 

Court enjoins the defendant against particular 

acts there is no limit to the number of acts 
which might have to be mentioned. The 
general injunction is sufficient. [P 410 C 1] 

A, G. Desai —for Appellant. 

B, B. Shingne —for Respondents. 

Judgment. —The trial Court passed 
an order in favour of the plaintiffs 
who asked to have it declared that 
the temple of Shri Vithoba situate 
at Devgad being a public temple 
they had a right to worship the said 
deity. They also asked for a per¬ 
manent injunction restraining the de¬ 
fendant from obstructing the plaintiff 
in the enjoyment of their saij'rights. 
They also prayed for the removal of 
a certain lock put up by the defendant 
on the door of the inner room of the 
temple. After granting the perpe¬ 
tual injunction asked for, and direct¬ 
ing the defendant not to obstruct 
the plaintiffs in doing the acts refer¬ 
red to in para 4, clause 1 of the plaint 
the order then proceeded as follows:— 
As the lock has been clearly removed 
by the order of the Court I order 
that the defendant shall not lock the 
door again.’ That order was confirm¬ 
ed in appeal. The defendant in 
second appeal asked us to delete from 
the order those words with regard to 
the locking of the door, on the ground 
that they are unnecessary as they may 
led to undue interference with his po¬ 
wers of management. It appears to us 
that there was no necessity whatever 
to pass a mandatory order against the 
defendant forbidding him from lock¬ 
ing the door again. The perpetual 
injunction granted is quite sufficient, 
it the plaintiffs are in any way 
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instructed in the future, then they have 
thair remedy by executing the decree. 
It is always undesirable that an 
order of this kind should be made for¬ 
bidding a party enjoined generally, 
from doing particular acts. If once 
the Court enjoins the defendant 
against particular acts, there is no 
limit to the number of acts which 
might have to be mentioned. The 
general injunction is sufficient. De¬ 
cree to be amended to that extent. No 
order as to costs. 

Decree amended. 
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MACLEOD, C. ,T. AND CRUMP, J. 

Peerkha Lalka —Defendant — Appel¬ 
lant- 

V. 

Bapu Kashiba Mali —Pliantiff—Res¬ 
pondent. 

S. A. No. 149 of 1922, D/- 31st Jan¬ 
uary 1923, from the decision of Joint 
J, of Poona, in Appeal No. 298 of 1920. 

T. P. Acty S. 3—Notice —Registration. 

Registration by itself is no notice. There 
must be other circumstances in the case 
from which the Court could come to the con¬ 
clusion that the subsequent purchaser had 
notice of the prior registered agreement and 
the burden of proof lies on the person setting up 
notice* 36 B. 446 Dist. 

8. R, Farulekar —for the Appellant. 

B.G. Rao —for the Respondent. 

Judgment.— One Nazukbi, the 
owner of the suit property, passed an 
agreement in plaintiff’s favour on 
April 2,1907, to sell the land to the 
plaintiff. On September 4, 1907, 
Nazukbi agreed to sell the land to one 
Chimaji. Chimaji obtained a sale-deed 
on October 18, 1907. The plaintiff 
obtained his sale-deed on November 
29, 1907. All those documents were 
registered. The defendants purchased 
the land from Chimaji on July 28, 
1914. On August 2, 1919, the plain¬ 
tiff filed this suit to recover from the 
defendants the suit property alleging 
that the defendants dispossessed him 
on July 28, 1914. That is the date of 

the defendant’s sale-deed from Chimaji. 
The plaintiff failed to prove that he 
had been in possession in 1914 and 
had deen dispossessed- 


Bapu Kashiba 
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The question is whether Chimaji 
took his sale-deed in October 1907 
with notice of the previous agreement 
by Nazukbi to sell the same property 
to the plaintiff. It has been urged 
that registration of the agreement of 
April 2, 1907, was notice to Chimaji- 
But it has now been settled by a 
decision of the Privy Council that 
registration by itself is no notice. 
There must be other circumstances in 
the case from which the Court could 
come to the conclusion that Chimaji 
had notice of that agreement. It has 
been urged that the onus lay upon 
Chimaji, or the defendants claiming 
through him, to prove that they had 
no notice of the prior agreement, and 
the case of Himatlal Moiilal y. Vaaudev 
Qanesh (1) was relied upon. That case 
must depend upon its own facts, and 
from the judgment it appears that the 
lower Court had come to the conclu¬ 
sion that the appellants-defendants 
had knowledge of the plaintiff’s con¬ 
tract prior to the date of the convey¬ 
ance ; but if that case is to be con¬ 
sidered as an authority for the pro¬ 
position that a person in the position 
of the defendants in this case has to 
prove the negative, that he took 
without notice of the prior agreement 
to sell, then with the greatest respect 
I cannot agree. The defendants had 
a title, and anybody seeking to dis¬ 
possess them must prove his prior 
right to possession. If the plaintiff 
had simply proved his prior agreement 
and nothing more, it cannot possibly 
be said that he wouM be entitled to a 
decree. But if that proposition were 
correct it would follow that the plain¬ 
tiff would be entitled to a decree 
merely on proving his prior agreement 
of sale, unless the defendants proved 
that although they had title and 
possession, they had no notice of the 
agreement. In my opinion the deci¬ 
sion of the Court below was correct 
and the appeal must be dismissed with 
costs. 

App*iCil dismissed 


(1) (1912) 36 Bom. 446—14 Bom. L.R 
634—16 I. C. 680. 
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Macleod, C. J. and Crump, J. 

Lain Miya, Shiah Abbas Potrik and 
o<Aer«— Defendants—Appellants. 

V. 

Manubibiand others —Plaintiffs—Res¬ 
pondents. 

S. A. No. 158 of 1922, D/- 30th Janu¬ 
ary 1923, from the decision of Dt. J., of 
Ratnagiri, in Appeal No. 248 of 1919. 

•Mahomedan Latv—Cc-heirs—Decree against 
one—Effect on the others. 

The plaintiffs sued for redemption of the 
property described in clause (e) of para 2 of 
the plaint. The properties originally belonged 
to B., one who left a widow H., a &on 
D., and two daughters, plaintiffs Nos. 2 
and 3. After B's death, a suit was filed 
by a creditor of his, and only D as 
represented by H., his mofuer. was im¬ 
pleaded. In execution of the decree which 

was passed in favour of that creditor, certain 

property belonging to the estate of B. 
was put up for sale. That property had already 
been mortgaged to one A. in 1878, so that 
the heirs of B. had only the equity of 
redemption, which was purchased by As 

father. The present defendants Nos. 1 and 2 
were the sons of A. 


. Manubibi 4li 

only entitled to the equity of redemp 
tion, which was purchased by Ali, 
father of Abbas. The present defend¬ 
ants Nos, 1 and 2 are the sons of 
Abbas. A decree for redemption was 
passed in favour of plaintiffs Nos. 2 
and 3 by the trial Court, and that has 
been confirmed in appeal. 

The main question is whether the 

daughters of Bhaudin were deprived 

of their rights to the property by the 

decree passed against Daud and the 

subsequent sale. Ordinarily speaking 

they would not be bound by the decree 

in a suit to which they were not 

parties, nor would their interests in 

their father’s estate pass by the sale 

in execution of that decree. That 

was decided by a Bench of this Court 
m Bhagirthibai v. hoahanbi ( 1 ). 

The learned Judges in that case 

I •m • e decisions in Khurshet- 

bibi V. Keso Vinayak ( 2 ) and Davalava v 
Bhimah Dhondo (3). Mr. Justice Heaton 
said [on page 426 of 43 Bom ] 


//eW: that plaintififs Nos. 2 and 3 were not 
bound by the decree in a suit to which they 

were not parties, nor would their interests in 
their father 8 estate pass by the sale in execu- 

tion of thac decree and therefore they were 

their Bharee. 

40 B. 412, Foil. 

0. N. Thakor with 0. B. Chitale—for 
Appellants. 

H. C. Coyajee with A. 0. Desai—for 
Respondents. 

Judgment— The plaintiffs sued 
to recover possession by redemption 

of the property described in clause (e) 
of para 2 of the plaint. The properties 
originally belonged to Bhaudin who 
left a widow Hamidabibi, a son Daud, 
and two daughters who are plaintiffs 
Nos. 2 and 3. After Bhaudin’s death, 
a suit was filed by a creditor of his, 
and only Daud was made a party, but 
as he was a minor, Hamidabibi, his 
fli impleaded as his guardian 

whi^?^ execution of the decree 

^redUor ‘hat 

tn th! ’f . property belonging 

fl sale Tha 

ror sale. That property had alreadv 
so that the heirs of Bhaudin were 


My learned brother and myself 
have considered the matter most 
carefully and have come to the 
conclusion that it would not be incum- 
bent on us to follow the case of 
Khurshetbibi v. Keso Vinayak ( 2 ) if that 

case be held to affirm that the theory 

of substantial representation derived 
from the Hindu law applies to 
Mahoraedans. For, to follow that 
case, if it so decides, would be to 
accept, without any stated reason for 

doing so, the application to Maho- 

niedans of a rule evolved out of Hindu 

law; and to do this would, we think 

be to set aside the principles under- 
lymgthe decision of the Full Bench 

in Ahmed v. 

Abhrnmji Ahmadji ( 4 ).” 

advisable to follow 

the latest decision on the point, which 

bir Roland Wilson in his Digest of 

Bom. 412—21 Bom. L. 
R. 329—51 I. C. 18. 

(2) (1887) 12 Bom. 101 . 

3 1895) 20 Bom. 338. 

(4) (1917) 41 Bom. 588—19 Bom. L. 

R. 579 -41 I. C. 761 (F.B.) 
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Anglo-Mahomedan Law, 3rd Edition. 
See also paragraphs 566, 567 of F. B., 
Tyabji’s Principles of Mahomedan 
Law. The plaintiffs Nos. 2 and 3 
will, therefore, be entitled to redeem, 
but the decree as drawn up by the 
trial Court is too wide» as these 
plaintiffs would only be entitled to 
redeem to the extent of their shares 
in the estate of Bhaudin, which would 
be 7/32 each. The case must go back 
to the trial Court to ascertain the 
exact amount which they must pay, 
and what properties should be 
redeemed by such payments, as there 
are five properties in suit, and we are 
told that only four of these properties 
were purchased by the defendants at 
the sale in execution of the decree in 
Suit No. 691 of 1880. If that is the 


Judgment. —We think that the 
rule must be made absolute. The 
decree-holder’s pleader put in his 
Vakalatnama in the proceeding for 
execution. It cannot be contended 
that because a claim petition was put 
in against the execution, it was 
necessary for the decree-holder to 
file another Vakalatnama. 

Rule made absolute, 

1923 BOMBAY 412 (2) 

Macleod, C.J. and Crump J. 

Bala Raghu Dhanwade — Plaintiff — 
Appellant. 

V. 

Bhiku Genu Jambhale —Defendant.— 
Respondent. 


case, the fifth property is only S.A. No. 5 of 1922, D. 23rd February 
subject to the mortgage, Exhibit 84. 1923, from the decision of Dt. J. of 

We do not know whether it really Satara, in Appeal No. 283 of 1920. 


makes very much difference, because 
plaintiffs Nos. 2 and 3 are entitled to 
consider that the sale does not in any 
way affect their interests. Therefore 
all the five properties may be taken 
as subject to the mortgage and liable 
to be redeemed. On the plaintiffs 
Nos. ^ and paying the r demption 
money they will be entitled to be 
placed in joint possession with the 
defendants. The plaintiffs Nos. 2 and 
3 will be entitled to their costs in 
this Court and in the Court below. 
Liberty to plaintiffs Nos. 2 and 3 to 
apply when they pay the money in 
execution for partition. 
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Macleod, C. J. and C c * , J- 

Dagdu Rajamm Marwadi —Applicant. 

V. 

Laxman pandushet Thakur —Oppo¬ 
site Party. 

Civil Ex. Application No 231 of 
1922, D/-22nd March 1923, against an 
order passed by Joint Sub. J. at 
Thana. 

Practice—Pleader — Vakalatnama in claim 
vroceedings. 

No fresh Vakalatnama is required in claim 
proceedings. 

D, C\ Virkar —for the Applicant. 


Stamp Ach S,36—Document once admitted 
—Objectian as to deficient stamp not allowed^ 

When a document has been admitted in 
evidence in the trial Court, it cannot be 
called in question in the same suit or in appeal 
from the same suit, on the ground that the 
document was not duly stamped. 13 B, 449 F.B. 
and 18 B 737 Foil. 

W. B, pradhan — for the Appel¬ 
lant. 

Judgment. —The learned Judge 
varied the decree of the trial Court 
on account of the promissory note 
sued not being sufficiently stamp¬ 
ed. There is no reference in the 
judgment to the Full Bench decision 
in Devachand v. Hirachana Kamaraj (1> 

and the decision in Shiddapa t. Irava 
(2) which decided that when a docu¬ 
ment has been admitted in evidence 
in the trial Court, it cannot be called 
in question in the same suit on the 
ground that the document was not 
duly stamped. This is now provided 
by S. 36 of the Indian Stamp Act of 
1899 which corresponds with S. 34, 
proviso iii of the Act of 1879, on 
which those decisions were based. 
We, therefore, allow the appeal and 
restore the decree of the trial Court 
with costs throughout. 

Appeal allo'^^' 



(1) [1889] 13 Bom.‘449. (F.B.) 

(2) [1893] 18 Bom. 737. 
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Macleod, C, J. and Crump, J. 

Laxmichand Javermal — Plaintiff— 
Appellant. 

V. 

Tfie Municipal Committee of Nandur- 
6of—Defendant—Respondent. 

Civ. App. No. 174 of 1922, D/- 23rd 
January 1923, from the 2nd Class Sub. 
J. Nandurbar in S. C. S. No. 142 of 
1921. 

Bombay District Municipal 4ct. — Octroi 
Schedule—Construction—A.A. valorem duty. 

The Municipality claimed to charge on the 
plaintift’s goods, which were bales of cloth, an 
ad valorem rate on the value of the maunds 
according to their present value and not ac¬ 
cording to the value, appearing in the schedule 
of rates. The octroi Schedule was divided into 
three columns : in the 1st column were the 
names of various articles ; in the 2nd column 
was the rate per cent load ; in the 3rd column 
was the weight in maunds or price. For cloth 
^e rate per cent load was 12 annas per every 
Rs. 100 or part of it. In the 3rd column the 

price was to be taken at Rs. 500 per cent load of 
16 maunds. 

“'ear that Rs. 500 was 
the limit value of a full cart load of cloth 
of all sorts and articles made of cotton silk 
etc., upon which the rate of 12 annas percent 

the amount of Rs. 
500 in the third column has no meaning. If it 

18 considered desirable in the interest of the 

Municipality that certain articles should be 

charged on their actual value ad valorem, it 

would certainly be necessary to add to the 

schedule, rul^es prescribing how the real value 

of these goods was to be ascertained. It would 

also be necessary to set up the proper machi- 

Qary for arriving at such valuation.[P. 414,C. 1] 

R,J. the Applicant 

P, V Kane for the Opponent 

plaintiff 

hied this suit against the defendant 
Municipality claiming Rs. 60-4-6 being 
the amount charged by the Munici¬ 
pality by vvay of octroi duty on cloth 

Iw admitted 

drst 5 Items sued for are beyond time 

to Municipality cla med 

u", plaintiff’s goods, 
rate on cloth,an ad valorem 

ItcLrdini n not 

the Schedule of ?ules. ^ ThT 

the^lScolu'^’''^'*®'^ ^ Column! In 

the Ist Column are the names of vari¬ 


ous articles 

^ t -- ^ V 1 1. W 

rate per cart-load ; in the 3rd Column 

is the weight in maunds or price. The 

cart-load is to be reckoned at 16 

maunds of 40 paka sheers. Cloth comes 

under class Vilas cloth of all sorts 

and articles made of cotton, silk, and 

wool ; the rate per cart-load is 12 

annas per every Rs. 100 or part of it. 

In the 3rd Column the price is to be 

taken at Rs. 500 per cart-load of 16 
maunds. 

It seems to me clear that Rs- -500 
was the limit value of a full cart-load 
of cloth of all sorts and articles made 
of cotton, silk &c., upon which the 
rate of 12 annas per cent was to be 
levied. Otherwise the amount of Rs. 
500-in the third Column, has no mean¬ 
ing. But if no amount was mention- 
ed, as the rate was 12 annas per cent., 

some 

method for appraising the value of such 
goods by means of an appraiser at the 
Octroi Station. But to obviate all 
difficulties of that kind, the framer.« of 
the Schedule fixed the price per cart- 
load on which the ad valorem duty wa'^ 
to be paid. ^ 

If we turn to Class VIII which in¬ 
cludes iron and articles of iron, the 
rate per cart-load is 12 annas, the 
price of a cart-load of 16 maunds be¬ 
ing taken at Rs. 150- 

lead, zinc 

and articles made therefrom are all 

charged at 8 annas per cart-load, the 

value of a cart load of 16 maunds 
being taken at Rs. 400. 

In those cases as there was no rate 

to!l^"*’ necessary 

to place any value on the cart-load^ 

tne Clerk to have a less or a greater 

12 “it I'** ‘ha„ 

That appears to me to be the obvi 

ous construction which the C^rt' 

naiet iTlJrQtT 

KttiC,el-"- 

it appears to be the 
intention to charge these articles 

either be stopped, and clo'tiHron a'^nd 
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other metals etc, against which value 
is stated, should be chirged ad valorem 
after seeing the original invoices 
showing the purchase prices received 
by the importers from the exporting 
merchants- or the Schedule amended 
with the sanction'of the Commissioner 
C D. so as to legalize the present 
practice. It appears advisable in the 
interest of the Municipality to charge 
cloth and iron etc. or articles made 
thereof ad valorem as is done by most 
Municipalities.” 

It seems to me that the proper pro¬ 
cedure was exactly the opposite. If 
it was considered desirable in the 
interest of the Municipality that cloth 
and iron etc. or articles made thereof 
should be charged on their actual 
value, ad valorem it would certainly be 
necessary to add to the Schedule, rules 
prescribing how the real value of these 
[goods was to be ascertained. It would 
talso be necessary to set up the proper 
machinery for arriving at such valua¬ 
tion. It seems to me probable that 
when the Schedule was framed it was 
considered advisable that there should 
be as little delay as possible at the 
Octori Station, and that the methods 
of arriving at the Octroi duty to be 
charged should be of the simplest 
possible description. If it was intend 
ed that the contents of cart-loads of 
goods such as these of various des¬ 
criptions and quality had to be valued 
at the Octroi Station, and if the rate 
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MACLEOD, C. J. AND CRUMP, J. 

Jayavant Rao Narayan Deehmukti — 
Applicant. 


V. 

Narsing Sakharam Deshmukh — Op¬ 
ponent. 

Civil Appl. No. 213 of 1922, D/- 25th 
January 1923 from the Dt. J. Nasik 
in Mis. Appl. No. 32 of 1921. 

Civil P, C.y S, 152—Decree passed against 
legal representative personally — Application 
to amend decree at a late stage entertainable. 

To pass a decree against the legal representa¬ 
tive of the deceased defendant so as to make 
him personally liablo is not competent to a 
Court to direct. When the attention of the 
Court is drawn to the error, even although it 
might be at a rather late stage of the proceed¬ 
ings,there is no reason why on that account the 
mistake should not be remedied. [P. 415, C. 1] 

A i?. Patwardhan — for the Appli¬ 
cant. 

A A, T*dj<jpurkaT—ior the Oppon¬ 
ent. 

Judgment.—A suit was brought 
against one Narayanrao in the Court 
of the Joint Subordinate Judge at 
Nasik, being Civil Suit No. 225 of 
1917- Narayanrao died pending the 
proceedings, and his son was brought 
on the record as his legal representa¬ 
tive on the 16th June 1918. The suit 
was dismissed on the 20th June 1918. 


for the Appli- 


was to be charged on such value, then 
it was necessary to have expert ap¬ 
praisers to estimate that value. More¬ 
over it would not be possible in many 
cases to obtain without much delay 
the invoices showing purchase prices 
received by the importers from the 
exporting merchants. However, if the 
Municipality wish to charge Cctori 
duty ad vaolrem on the value of the 
goods imported within their limits, 
then they must set up a proper machi¬ 
nery for that purpose. The rules will 
be made absolute and there will be a 
decree for the plaintiff for Rs. 8-4-0. 
No order as to costs- 
Crump, J. —I agree. 

Rule made absolute. 


But in appeal the decree of the trial 
Couri was reversed and a decree was 
passed against the son on the 16th 
June 1919 The proper decree of the 
Court would have been against the 
son as the legal representative of his 
father to the extent of any assets 
which might come into his hands from 
the estate of his father. No one how¬ 
ever, seems to have taken any notice 
of the error which had been made and 
even in lv^20, when the Darkhast was 
filed Narayanrao’s son paid Rs. 10. A 
fresh Darkhast was taken out in 1921 
asking for the personal arrest of the 
present petitioner who then applied 
for a review of the decree of the ap¬ 
pellate Court for the purpose of am¬ 
ending the decree in conformity with 
section 52 of the Civil Procedure Code. 
The District Judge considered that 
there was no error apparent on the 
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face of the decree ; that it would have 
been an error of this description if the 
petitioner when brought on the record 
had asked the trial Court not to pass 
a decree against him, and if a decree 
had been made, it should be made 
against the estate of the deceased 
which might come into his hands ; and 
that no such prayer was made. It 
seems to me it is not an excuse for an 
e^or of this description that the party 
atlected by the error made no applica- 
Jtion at the time. To pass a decree 
against the legal representative of the 
|deceased defendant so as to make him 
personally liable is not, in my opinion, 
competent to a Court to direct. When 
the attention of the Court was drawn 
to the error, even, although it might 
be at a rather late stage of the pro- 
iceedings, there was no reason why on 
that account the mistake should not 
be remedied. I think the Rule must 
be made absolute and the decree must 
be amended so as to direct the pay¬ 
ment by the defendant out of the as¬ 
sets which may have come into his 
lan s from the estate belonging to 
his deceased father. No order as to 

^ OS vS♦ 

tivit made Absolute. Decree amended. 


Raghunath VITHAL V. Madhav Raval 
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Vithal RAai-Piaintitf 


Defendant 


Raghunath 
Appellant. 

V • 

Madhav Raval Kamat 

Respondent. 

^1- 7th March 

KankrtmXetrSr33?fV- 

sons, a por- 

sons after parent’ deLth*^’th°p among 

remainder and sons get a vested 

land. If a son mp f interest in tbe 

portion during the nfe“ Ume*" f 

right of the auction nLch^ ^ parents the 

gage decree to sue fo**p ‘chaser under the mort- 

death of the parents oo the 

(r (J T> i. 2] 

.6. -K“o-for the Appell'ant 


— 1 * X * n* , • 1 1^01 No. 1, the 

plaintiffs having succeeded with re- 

gard to the other lands in the suit. 
1 he plaintiffs have lost in both the 
lower Courts and they now appeal 
on the grounds mentioned in the 
memorandum of appeal. The res¬ 
pondents do not appear. The land 

onfn"'' ‘o one Biranna 

and his three sons, Hanmanna, Tim- 

manna and Narayan, as joint family 

^ family sepa¬ 

rated, and in the partition dLd 

various lands were allotted to the 

three sons. Surrey No- 71, Pot No. 

, was allotted to Biranna without 

t^aTonlhe Provided 

between the three sons in certain 
proportions. Both the Courtrfeem 

to have held that the three sons ^took 

under 

in the lanH ^ if remainder 

deposed of they could hare 

Sle?to poJLTsion "n 

was entit who 

mortgaged his share by a s"mc|p 

mortgage to the plaintiffs A de^?ie 

and ^ 

broughl to sale a!ld puSm^ b 
plaintiffs in 1916 H«f 

«l.a? tl-Jt" decree :ls"bf„5f ''l“' 

ruld“„‘M bij?!"’*''' 

net the heirs of were 

“?i.,e7S“ 

of tbei? L°oZrJ:s Tii ‘jiik 

wasl'LXf^.bl “h' ’owo^ charts 

only ’run atain^fv. could 

from 1908 Rnt ®. ^omainder man 

gagees wmiM Plfmtiffs as mort- 

fiof r. 

mortgage beino- Biranna, the 

Tha Afs dtSfd *b/r"Sro7 
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the Madras High Court in Vyapuri v. 
Sonamma Boi Ammani (1), where all 
the authorities on the subject are 
very fully discussed. In any event 
as Narayan was only entitled to 
possession in 1908, even he would not 
be barred from filing a suit at the 
time the plaintiffs filed their suit. 

We think, therefore, first, on the 
ground that there was a vested re¬ 
mainder in the sons and not a contin¬ 
gent remainder; and, secondly, on 
the ground that the suit was not 
barred, that the plaintiffs are en¬ 
titled to succeed to the twenty-five 
gunthas of Survey Number 71, Pot 
No. 1 which are in dispute. There 
will be a decree in their favour for 
that Survey Number. There will be 
an inquiry as to mesne profits from 
the date of suit till possession is 
given or three years from this date. 
The plaintiffs will be entitled to 
their costs against respondents Nos 
3 to 5- 

Appeal Qllowed. 


(1) (1915) 39 Mad. 811—2 L. W. 
1080-29 M.L.J. 645-18 M.L.T. 
436-(i915) M. W. N. 927-31 L C. 
412 (F. b.) 
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MACLEOD, C. J. AND CRUMP. J. 
[Patel) Ambaram Kuberdas —Plaintiff- 
Appellant. 

v. 

The Secretary of Stale for India — De¬ 
fendant-Respondent. 

Appeal No. 189 of 1921 D/- 29th 

January, 1923 from the Dt J., Ahme- 
dabad, in Suit No. 19 of 1916. 

Bombay Revenne Jurisdiction Act, S- 11— 
Collector’s refusal to grant sanad Suit. 

Section U clearly prevents High Court from 

any suit on account of the collec¬ 
tor's refusal to grant 

the nlaintiff has to prove, previously to filing 
the ^suit, that he had presented aU such aPPeals 
allowed by the law for the time being in force 
as within the period of limitation allowed for 
bringing such suit it was possible 


4 

H, V. Divatia—for the Appellant. 
phe Government pleader —for the Res¬ 
pondent. 


Judgment. —We think the District 
Judge was right in holding that the 
suit was barred under section 11 of 
the Bombay Revenue Jurisdiction Act 
X of 1876. The plaintiff having pur¬ 
chased certain property from one 
Kasam Punja made an application to 
the Collector, which must have been 
due to the fact that he could not get 
possession of the property which he 
thought he had purchased- The Col¬ 
lector replied that, as Kasan Punja, 
the Plaintiff’s vender, had not formed 
his ownership at the line of the Subar- 
ban Survey enquiry, it was held to be 
Government lands. Therefore the ap¬ 
plication in which the applicant had 
held a right to the said land and asked 
for a sanad in respect of the same 
could not hold good, because the land 
was Government land. That refusal 
to grant a Sanad was the cause of ac¬ 
tion on which the Plaintiff relied 
when he filed this suit. 

It is also clear from the notice he 
gave to the Secretary of State under 
section 80 of the C. P. Code, that the 
notice was given because his applica¬ 
tion to the Collector had been rejected. 
The plaintiff could have appealed 
under Section 203 of the > Land Re¬ 
venue Code, but he omitted to do so. 
Section 11 of the Revenue Jurisdiction 
Act clearly prevents us from enter¬ 
taining any suit on account of the 
Collector s refusal to grant the plaintiff 
a sanad, as the plaintiff had to provf* 
previously to filing the suit, he had 
presented all such appeals allowed by 
the law for the time being in force, as 
within the period of lirnitation allow¬ 
ed for bringing such suit, it was pos¬ 
sible to present. He presented no such 
appeals. This appeal is, therefore, 
dismissed with costs, 

App^ol dismissed. 


% 
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MACLEOD, C. J. AND CRUMP, J. 

Th.t Oovcrnment of Bombaij — Original 

Acquirer—Appellant. 

V. 

Khanderao Bamchandra Talpaie. — 

Original Claimant—Respondent. 

A. No. 274 of 1922, D/- 2Lst Feb¬ 
ruary, 1923 against the decision of 
the President of the Tribunal of Ap¬ 
peal, Bombay in Ref. No. 29 of 1920. 

Toka lands-Apportionment of value between 
Government and Tokn tenants—Principles. 

Considering the varying nature of the Toka 
lands,It IS out of question to attempt to rule that 
in every case where Toka land is acquired bv 
joverMnent, the rate ot assessment which it 
IS evpected Government would levy in 1929 
when the 50 years' period expires, is a certain 
percentage of the present value of the 
land, because the rate to be now fixed on the 
present value of the land must be determined 
in such case according to the prospects which 
the land has of improving or decreasing in 
value, and other varying circumstances. In 

respoct of land held under the Toka tenure the 
riglit of Government to increase the Toka rent 

iH not subject to any specific limitation. A 
decdaration by Government of its present policy 
cannot aflect the apportionment to be made by 

tihed. Also it is useless to inquire into 
what a purchaser of Government rights in 
Toka land would give for such rights, or what 

a present owner of Toka land would i ut by a 

thepresent moment in order to secure hU 

previous settlement 
came to an end. All such calculations are 
Uiemselves purely fanciful, and do not in any 

way assist liie Court in arriving at a concln- 

speculation. They merely delude the Court intr. 
thinkiiiK that it has arrived at a coiiclusiou not 
n speculation hut on sound .reasoning The Court 

lias to decide the views of Government ? a 

at *° consider that Govt, are entitled 

the end of the period to re-assess thn I'^nri \ 

owners, who^°‘/tns1d;rttat 

would charge on th» u Government 

liable to b/tcm.med 

It is certainlv deairaKi fO'I the .period. 

Court Bhould atoid ^ “"“I 

speculation which^caVbe^of”°®^‘^'® 
towards fixing a i ■ assistance 

of speculation. " C.l‘k 418 C. 1 ] 

General with Government 
tor Appellant. 
uemx Campbell loith K \r 
for Respondent. 

fr.!n‘‘fl”'XcTsTi'rof‘tte%rfll’S 
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Govt, of Bombay v. Khandera6 


regard to tlie 
present value 
Government 
But it sei ins 


417 

of Appeal in references 29, 31 and 32 
of 1920 and 78 and 79 of 1920, in which 
certificates have been given that they 
are fit cases for appeal to the High 
Court. Tliose certificates appear to 
have been granted on the ground 

that an important question of princi¬ 
ple was involved, although as a 
matter of fact, if there a question of 
principle was involved, it had already 
been before the High Court on two 
different occasions, and the High 
Court, as far as it could, laid down 
what method should be follow'ed with 

apportionment of the 
of Toka lands between 
and the Toka tenants- 
that each party wants 
this Court not only to lay down some 
uniform method of apportionment, but 
to go still further and fix the rate of 
assessment for arriving at the appor¬ 
tionment in all cases. No doubt that 
would be very desirable, but considerl 
ing the varying nature of these 
Toka lands, it appears to us tol 
be out of question to attempt to, 
rule that in every case where 
Toka land is acquired by Govern¬ 
ment, the rate of assessment which 
it is expected Government would levy 
in 1929 when the 50 years period ex 
pires, is a certain percentage of the 
present value of the land. l)ecause the, 
rate to be now fixed on the present 
value of the land must be determined 
in each case according to tbe prospects 
which the land has of of improving or 
decreasing in value, and other vary¬ 
ing circumstance.s. 

On that question it may be said 
that the lands in all these References 
were of very much the same nature 
an^d their value was fixed at a time 
when the value of the land had arisen 
by speculation considerably beyond 
the usual rate, while there does not 
seem to be much prospect of those 
values increasing by the year 1929 

I'"®? b'y 

ly29 might decrease in value How¬ 
ever that may be, we have tt> fix a 
rate for the assessment and another 
rate for interest at which the 
assessment should be capitalized. As 
was stated in F. A. No. 147 of 191] 
which is known as Pasta’s case ' 

Tn respect of lands held under the 

ioka tenure the right of Government 
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to increase the Toka rent is not sub¬ 
ject to any specific limitation. The pre¬ 
sent Toka rent for the land in ques¬ 
tion is Rs. 13-11-7. By a resolution 
of the l4th August 1879 this rent was 
declared for a period of 50 years. The 
next revision will therefore take place 
in 1929. It is agreed that the amount 
of rent receivable up to that time is 
of a present value of Rs. 213; the con¬ 
test is as to the value of the subse 
quent interest of Government in Toka 
rents payable after that date. The 
question is one which cannot be settled 
with anything approaching to certain¬ 
ty but the claim formulated by Govern- 
7Tient and accepted by the Tribunal of 
Appeal is based unon two probabili¬ 
ties, first that Government will in 
1929 adhere to their declared policy of 
demanding 4 per cent of the esti¬ 
mated value of building land 
as the rent or assessment payable 
to them and secondly, that 
the value of the land in question will 
certainly not be less than that fixed 
as its present value under the pro- 
ctedings which have resulted in its 
acquisition by the Improvement 
Trust. Taking then Rs. 2-5-0 per 
square yard as the present value ma¬ 
king a total value of Rs 18, 278, a 4 
per cent rent, in 1929 would produce 
Rs. 731 per annum- Although Rs. 
731 is two-thirds of a 6 per cent, return 
on the capital value and would at 
present only l^^ave 2 per cent, for the 
tenant the question to be determined 
is whether Rs. 731 is a rent charge 
greater than the property can reason¬ 
ably be expected to bear in 1929 hav¬ 
ing regard to the prospective develop¬ 
ment of building land in the North 
of the Island Upon this point the 
expert Tribunal entertain no doubt. 
They say ‘we have arrived at the view 
that it will bo land ripe for building 
when that assessment comes to be 
levied and land of this area and ripe 
for building in that locality and posi¬ 
tion will carry the assessment refer¬ 
red to.' ”. 

There is no doubt the land in that 
case was valued as not ripe for build¬ 
ing at a very low rate of Rs. 2-5-0 
per square yard. Assuming that the 
land would be ripe for building in 
19z9 and would fetch anything bet¬ 
ween Rs. 5 to 15 per square yard, 4 
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per cont on Rs. 2-5-0 would be a very 
much smaller rate on a value between 
Rs. 5 and 15. But it must also be 
remembered that the rate of Govern 
ment Paper was 3*2 per cent, at that 
time. 

It seems to us that it is hopeless at 
the present moment to speculate on 
what the Government policy will be 
in 1929. An attempt was made to' 
place before the Tribunal evidence 
that the present policy of Government 
was, in the case of Toka land which 
came into the possession of Govern¬ 
ment, to demand a 6 per cent, rate on 
the present value. But the letter 
of the Collector which was put in 
with the reply of Government was 
dated sometime in 1921, and such a 
declaration of policy could not affect 
the apportionment to be made the 
Court as of the date when the land! 
was notified. It also appears to us 
useless to inquire into what a pur-l 
chaser of Government rights in Toka 
land would give for such rights, or 
what a present owner of Toka land! 
would put by at the present moment 
in order to secure his position in 19291 
wlien the previous settlement camel 
to an end. All such calculations are 
themselves purely fanciful, and do notl 
in any way assist the Court in arriv-l 
ing at a conclusion which itself cani 
only be based on pure speculation.! 
They merely delude the Court into! 
thinking that it has arrived at a con-1 
elusion, not on speculation, but onl 
sound reasoning. We have to decidel 
befween the views of Government 
and no doubt we have to considei 
that they are entitled at the end of 
the pariod to re-assess the land at & 
rate entirely within their discretion, 
and the views of the claimants, the 
present owners, who may consider 
that they have rights in the nature 
of occupancy rights, which would 
entitle them to pay something less 
than a rack rent, which otherwise 
Government would charge on the 
basis that the lands were liable to be 
resumed at the end of the period- 

Whether in 1929 there will be any 
Toka tenan's still left in Bombay is 
also problematical. But if there are 
any, it is quite possible that they ma.y 
attempt to urge their claims in this 
Court, and naturally it is quite impos- 
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sible for any one to place any value 
on such claims at the present moment. 
Still our own view is that Toka ten¬ 
ants are entitled to some considera¬ 
tion, and they are not to be treated at 
the present day as if in 1929 they 
would be rack-rented off their lands. 
In these cases we have to fix the rate 
of assessment on the present value 
and the rate at which it should be- 
capitalized; and on a consideration of 
all the arguments which have been 
placed before us by the Advocate 
general for the Government and Mr. 
Dasai, we think we should fix 4 per 
cent, as the rate of assessment on the 
present value of the land and 6 per 
cent, as the rate for capitalization, 
ihe rate of capitalization can, we 
think, be laid down with absolute cer¬ 
tainty. We have to take the present 
value of an annual payment to com¬ 
mence in 1929, 6 per cent is the usual 

rate of interest, and has always been 
considered the usual rate of interest 
in this Court, so we see no reason 
why It should not be adopted in these 
cases, without considering whether 
the assessment of these lands in 1929 
will be well secured or unsecured. It 
,is certainly desirable in all these 
case.s that we should avoid as far as 
possible fanciful speculation which 
can pe ot no assistance towards fixing 
a figure which is itself a matte, of 

^peculation. For the purpose of ap¬ 
portionment between the rival claims 

tenants we 

tM19 to fix the pro.spective rate of 
assessment higher than 4 percent, 

may be " ''^hich it 
rate Th to ^tlow a lower 

Sn. References ac- 

th°“arro?tSr“°" 7“ "'se<l on 
ences 29 qi ^^®,^®spondents in Refer- 

“recliC; 'he 

half their 

Rut Reference Government. 

that „„ a eoMideraSLtX 
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facts in these References 29, 31 and 
32 the fair order was to make costs 
payable only to the extent of half. 
That is entirely a matter within the 
discretion of the Tribunal and we 
connot possibly interfere with it. 

Reference answered 
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Macleod C. j. and Crump, J. 

Nilawa Iraya Mathapuli and another 

Defendants—Appellants. 


V, 


Revanshidaya Shidlingaya 
Respondent- 


Plaintiff- 


D,-9th March 

iJlo, against the decision of the Dt 
of Appeal No. 52 


ynaintcnance 


t^ractice---Reliefsuit for 
Quantity, 

bi“. “icvShT “■ 

suit itself even though 
the parties may not have in the first 
provided the Court with the mater!,]^ tL' 

parties entitled to maintenance who are general 

° fp 41<1 P 91 

A 0. Desai~ioT Appellants. 
n. B. Qumaste~ior Respondent. 

Judgment .—The District Judge was 
rrfaTcou the else ?o 

in“:i i T-F"« 

the parties may not have in th« fiw 

instance provided the Court with tif 
materials. Once that right is decided 

Su™ “‘d'l 

females should not be left to 

There will he no order as to co.sts. 

Appeal allowed. 
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MACLEOD, C. J. and Crump, J. 

Harjivan Devraj and o<Aers—Plain¬ 
tiffs—Appellants. 

V. 

Gajanan Kashiudlh Nnik and olherx — 
Defendants—Respondents. 

S.A.No. 461 of 1922, D/- 15th March, 
1923, from the decision of Dt. J., of 
Thana, in Appeal No. 14 of 1921. 

(ft) Limitation Act Art. 181 —Decree not made 
final—Previous applications for execution dis¬ 
missed for default — Limitation, 

The plaintift, on December 7, 1913, took out a 
Darkhast to make the decree, passed on 29-6-11, 
final which was not prosecuted. Although it 
was called Darkhast it was really an applica¬ 
tion to make the decree final. A similar 
Darkhast was issued on April 24, 1915, which 
was also dismissed for want of prosecution. 

//e/fi that all the previous applications were 
futile to prevent the present application being 
time-barred, as they were not applications in 
execution. (P 420 C 2] 

(6) Civil P.C.^O.di, Rr. 2,4 & 7—Preliminary 
decree. 

It might be desirable, until the rules in Order 
34 and the corresponding forms are re¬ 
cast, that the Courts, when drawing up preli¬ 
minary decrees under rules 2, 4 and 7, should 
add the following headiui^. “ Preliminary 
decree, which requires to be made final within 
the prescribed period of limitation before it can 
be executed. ’ [P 421 C 1] 

P. B. Shirijne —for the Appellants. 

Judgment.—On 29th, June 1911, the 
plaintiffs obtained a decree in the 
Oourt of the First Class Subordinate 
Judge at Thana on a simple mort¬ 
gage. The decree directed as fol¬ 
lows :— 

“ The defendant do pay to the 
plaintiffs Rs. 59S and costs within 
six months from this date or do pay 
the same into Court. In default, the 
plaintiffs do get the mortgaged 
property or a sufficient portion 
thereof sold and do recover their 
amount.” 

That was a decree under Order 
34, rule 4, Civil Procedure Code, 

which corresponded to S. 88 of the 
Transfer of Property Act as it stood 
prior to the passing of the Civil Pro¬ 
cedure Code. Sections 85 to 90, 92 to 
91,96,97,99 and. part of 100 of the 
Transfer of Property Act, IV of 1882 

were repealed, and re-enacted in the 

Civil Pro:;edura Code in Order 34, 
with certain variations. Decrees passed 
ip ^ccordance.with the provisions of 


Ss. 86 and 88 of Act IV of 1882 had 
been regarded by some Courts as final 
decrees and by some Courts as preli¬ 
minary decrees, with the result that 
there was a conflict of decisions on the 
question whether any further proceed¬ 
ings should be treated as in execution 
or as applications to make the decree 
final. That conflict was set at rest by 
the alteration made in S. 89 when it 
became Order 34, rule 5, where¬ 
by it was directed that the Courts 
should pass a final deeree, the terms 
of which would depend upon whether 
the mortgage amount had been paid 
or whether there h^d been dafault. 
Unfortunately Ss. t6. 88 and 92 were 
not consequently amended when 
inserted in the Civil Procedure Code 
as Order 34, rules 2, 4 and 7, with 
the result that not only those rules 
but also the forms 3, 4 and 5 of preli¬ 
minary decrees appearing in Appen¬ 
dix D are misleading. An o-rdinary 
layman and even a lawyer might well 
think that ail that is necessary after 
a decree has been obtained under one 
of those rules, and drawn up in accor¬ 
dance with the relative form, is to 
apply to the Court in execution to get 
the mortgaged property sold, purcha¬ 
sed or redeemed. In this case the 
plaintiff, on December 7, 1913 took 

out a Darkhast to make the decree 
final which was not prosecuted. We 
do not think, although it was called 
Darkhast, that the Court would be 
entitled to look upon it on that account 
as a proceeding in execution, consider¬ 
ing that the application really was to 
make the decree final. A similar 
Darkhast was issued on April 24, 1915, 
which was also dismissed for want 
prosecution. 

Now the time allowed for applying 
to the Court for making a decree final 
is three years from the time when the 
right to apply accrues under Article 
181, First Schedule, of the Indian 
Limitation Act. So that after three 
years and six months from June 29, 

1911, the plaintiffs were time-barred 

from asking the Court to make the 
decree final. 

On 25th, April 1918, an application 
was made to make the decree final ana 
that was rejected as being out of time. 
The plaintiffs have appealed from tne 
rejection of their application, bmee 
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it is clear under the provisions of the 
Code that there has been only a 
preliminary decree, which must be 
made final before it can be executed 
all the previous applications were 
futile to prevent the present applica¬ 
tion being time-barred. The decision 
of the learned Judge in the Court 
below dismissing the application was 
right, and the appeal, therefore, must 
be dismissed 

It might be desirable, until the rules 
in Order XXXIV and the correspon¬ 
ding forms are re-cast, that the Courts, 
when drawing up preliminary decrees 
under rules 2, 4 and 7, should add the 
following heading. “ Preliminary 
decree, which requires to be made 
final within the prescribed period of 
limitation before it can be executed.'* 

Appeal dismissed. 
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Macleod, C. J and CYivm\ J. 

S. Ndvalkar —Petitioner. 

V. 

MTs.Harojini Naidu Tkt Municipal 
Commissioner, Bombay—ODponenis. 

Civ. Extra. Appl. No- 70 of 1923, 
1)/- 28th March, 1923 against the 
order of the election Court in 
the Court of Small Clauses Court in 
Municipal App. No. M. 4 of 1923. 

Bomhai/ City Municipal Act {111 of lyiS), 

3,i—Decision, under—Revision^ Civil P. C, 

A judge acting under section 33 is not a 
court witbin the meaning of the C. P. Code and 

hence no revision lies from his decision under 
o. 115, C. l\ c. 

R S. Navallcar, in person. 

Bahadurji and Patel with p, Y, Abhuan. 
«ar—for Opponent No. 1. 

Campbell —for Opponent No. 2. 

Judgment. This application is pur¬ 
ported to be made under Sections 115 

Civil Procedure Code in 
the following circumstances :— 

The petitioner and OpDonent No. 1 
were candidates in the Bhuleshwar (C) 
Ward Municipal General Election 
held on the 29th January 1923 with 15 
Others for 16 seats. The petitioner as 
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a result of the poll was not elGcted, 
and then filed an Election Petition 
under Section 33 of the Bombay City 

Municipal Act (HI of 1888). 

Under Section 33 (I) if the qualifica¬ 
tions of any person declared to be 
elected for being a councillor is dis¬ 
puted, or if the validity of any elec¬ 
tion is questioned whether by reason 
of the improper rejection by the 
Commissioner of a nomination! or of 
the improper reception or refusal of a 
vote, or for any other cause, any 
person enrolled in the Municipal 
Election roll may, at any time, within 
15 days after the result of the election 
has been declared, apply to the Chief 
Judge of the Small Causes Court. 
Sub-Section 2 Section 33 directs what 
the Chief Judge, after making such 
inquiry as he deems necessary may 
decide. Under Sub-Section 3 the said 
Chief Judge’s order shall be con¬ 
clusive. 

On the 7th March the Chief Judge 
delivered judgment in the matter of 
the petitioner’s application and dis¬ 
missed it with costs. 

The petitioner applies to tljis Court 
on the grounds viz : (1) that the Elec¬ 
tion Court acted with material irre¬ 
gularity in various ways (2) that the 
Court declined to exercise the 
jurisdiction vested in it under Section 
33 of the Bombay City Municipal Act, 
and (3) that it erred in trying the 
petition summarily without framing 
any issues as requested in order to 
prevent any miscarriage of justice. 

Wc admitted the petition in order 
that this matter might be argued as 

there is no direct authority on the 
question. 

Section lol C. P. C. may be easily 
ruled out as it is clear that the relief 
which is asked for by the petitioner 
cannot be granted under that Section. 

Then under Section 115 the High 
Court may call for the record of any 
case which has been decided by any 
Court subordinate to such High Court 
and in which no appeal lies thereto. 
The real question is whether the Chief 
Judge in the Small Cause Court acting 
under the powers granted to him by Sec¬ 
tion 33 of the Bombay City Municipal 
Act III of 1888 is a Court subordinate 
to this Court, so that if a case is made 
out for our interference within the 
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powers granted to us by Section llSaonly with District Courts, Courts of 
C. P. Code, we mav «l«Small Causes, Subordinate Courts, 

and Mamlatdar’s Courts. The Dis- 


C. P. Code, we may make such 
order as we may think fit. 

A similar question arose in Balaji 
Sakhararn v. Merwctnji JSfowroji (1) where 
it was held that a District Judge acting 
under Section 23 of the Bombay Dis¬ 
trict Municipal Act, Amendment Act 
(II of 1884) was not a Court within 
the meaning of the word in Section 
622 of the Civil Procedure Code (Act 
^IV of 1882), and that the High Court 
had no jurisdiction to revise his order 
refusing to set aside an election, nor 
could it interfere with an order made 
by him that the applicant should pay 
the costs incurred by the onponent. 
Section 23 of the District Municipal 
Act is practically identical in terms, 
apart from certain immaterial differ¬ 
ences with Section 33 of the Bombay 
City Municipal Act. It runs as fol¬ 
lows :—“ If the validity of any elec¬ 
tion of a Municipal Commissioner is 
brought in question by any person 
qualified either to be elected or to 
vote at the election to which such 
question refers, such person may, at 
any time within 10 days after the 
date of the declaration of the result of 
the election, apply to the District 
Judge of the District within which the 
election has been or sliould have been 
held. The District Judge may, after 
such inquiry as he deems necessary, 
pass an order for confirming or 
amending the declared result of the 
election, or for setting the election 
aside. For the purposes of the said 
inquiry the District Judge may exer¬ 
cise any of the powers of a Civil Court, 
and his decision shall be conclusive.” 
The Chief Justice in delivering the 

judgment said : — 

We arc of opinion that a District 
Judge acting under Section 23 of the 
Bombay District Municipal Act 
Amendment Act 1884, is not a Court 
within the meaning of the word in 
Section 632 C P. C. (Act XIV of 1882) 
and that this Court has no jurisdiction 
to revise his order refusingtoset aside 
an election. For the same reason we 
cannot interfere with the order I e has 
made that the applicant sliall pay the 
actual co.sts incurred by the opponent. 
The circular order referred to deals 


trict Judge in the present case is 
neither of these, and the order can 
have no application to him. He is 
merely a 2 ,ersona designata^ and if he 
has jurisdiction at all to award costs, 
there is nothing to prevent him from 
awarding them on the scale he has 
adopted- 

We may refer to another decision in 
Bhaishankar v. The Municipal Corporation 
of Bombay (2). That was a suit filed 
by the plaintiff under S. 33 of the 
City of Bombay Municipal Act 
against the Municipal Commissioner 
of Bombay to have it declared that 
the general election of Council¬ 
lors by the Justices on the 2lst Feb¬ 
ruary 1907 was invalid and to set 
aside the said election altogether. It 
was held that the High Court bad no 
jurisdiction to entertain such a suit. 
The Chief Justice said :— 

“But under Section 33 the Chief 
Judge has jurisdiction to determine 
the validity of a contested election, 
and so he is the tribunal appointed by 
the Act for the purpose. But where a 
special tribunal, out of the ordinary 
course, is appointed by an Act to 
determine questions as to rights which 
are the creation of that Act, then, 
except so far as otherwise expressly 
provided or necessarily implied, that 
tribunal’s jurisdiction to determine 

those questions is exclusive.. 

Here not only is the Chief Judge 
appointed the tribunal, but it also is 
expressly provided that his order shall 
be conclusive, and that every election 
not called in question in accordance 
with tlie provisions of Section 33 shall 
be deemed to have been, to all intents 
and purposes, a good and valid 

election.” 

The point now in issue did not there¬ 
fore arise in that case, but the decision 
cannot be said in any way to assist 
the petitioner in showing that it was 
considered by the Chief Justice that 
the Chief Judge of the Small Cause 
Court acting as a special tribunal 
under the City of Bombay Municipal 
Act was a Court subordinate to the 


(1) [1897] 21 Bom. 379 


(2) 


[1907] 31 Bom. 604—9 Bom. L.R. 
417. 
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Hiprh Court. It sooms to us tV«at there 
is no reason whatever for differing 
from the decision in 31 Bom. 604 as 
we think there is no distinction bet¬ 
ween the provisions of Section 23 of 
the District Municipal Act and Sec¬ 
tion 33 of the Bombay City Municipal 
Act with regard to this particular 
point, whether or not, the Chief Judge 
acting under Section 33 is a per^^orta 
destgnata or a Court subordinate to the 
High Court. In our opinion therefore 
we have no power to interfere with 
the decision of the Chief Judge in this 
case, and the rule should be discharged 
with costs. 

Rule di><cJ}ar<je(i, 
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Maclkod C. J., and Crump, J. 

Secretary of State for Plaintiff- 

Appellant. 

Great Indian Peninsula Railway Co ,^— 

Defendant-Respondent. 

O. C. J. Suit No. 875 of 1923, D '-5th 
April, 1923. 

AcA {ms)-~~Goods imported hu 
o. J, I . whether chargeable. 

Stores piipchased and imported by the O.J 
P.IUy Company into India for the use of the 
undertaking are at the time of importat.oa 
goods belonging to Government and therefore 
not chargeable with customs duty. [P. 424 C. 2] 

Kanga —for the Appellant. 

Strangman and Campbel[~{or tb e 
Respondent Company. 

Macleod, C. J.-This is a case stated 
tjy the agreement of the parties for 
the opinion of the Court under Order 
36, rule 1. The question is whe¬ 
ther stores purchased and import- 

defendant company into 

lu'' under-taking 

are at the time of importation goods 

belonging to Gorernment. If the 

answer is in the affirmative it has 

^efrain^'rn'^ Plaintiff shall 

tom^ dmt seeking cus- 

was incorporated 

an Act f'o^^ * 83 intituled 

Inl fJ Railway Company 

therein ‘^“"tained 


m 

statute 63 and 64 Vic. c. .38 v/as 
passed to provide for the vesting of 
the railways and other property of 
the Great Indian Peninsula Railway 
Company in the Secretary of State 
for India in Council and by S. 4 it was 
provided that at and from .luno 30, 
1900, the Railways, works and diverse 
other property of the company should 
be transferred to and be vested in 
the Secretary of State. 

Section i2 enabled the defendant 
company to enter into anr conclv.de 
with the Secrelary of State anv con- 
tiact or contracts for the mainte- 
nnnee, nianagemei;t and working of 
the Great Indian Penir sula Railway 
Cempany. Accordingly, on December 
21,1900, the defendant company enter¬ 
ed into an agreement with the plain¬ 
tiff a copy of which is annexed to 
the case stated. I will refer to the 
pertinent clauses, omitting any men¬ 
tion of the Indian Midland Railway 
system as unnecessarj'. 

Under clause 5 the plaintiff was to 

hand over to the defendant company 

tor the purposes of the contract the 

(ireat Indian Peninsula Railway 

system together with the rolling 

stock, plant and machinery belonffino* 
thereto ^ ^ 

Under clause 6 the plaintiff 
was to deliver to the defendant 
company for the purposes of the 
undertaking all stores belonging 
to the Great Indian Peninsula Rail¬ 
way system excepting such as on the 

y. the company the 
plaintiff might adjudge to be unservi¬ 
ceable and surplus stores- 

company was 

to keep the undertaking in good repair, 
in good working condition and fully 
supplied with rolling stock, plant and 

satisfaction of the 

p aintiff and on their failure to com- 

n I requirements of the 

plaintiff, the plaintiff might enW on 
the undertaking to execute such re¬ 
quirements. ■ 

hv^hf stores required 

undertaking were to be convey- 
ea by the company at rates to be 
approved by the plaintiff, not being 

less than the actual cost of con¬ 
veyance. 

Under clause 22 A all caniHl 
monies reguired for the undertaLng 



4-^4 


Secy, of State v. G. I. P. Ry. 


were at the option of the plaintiff to 
be provided by him or were to be 
raised by the company by the issue of 
debentures or debenture stock in such 
manner and on such terms as to in¬ 
terest or otherwise as the plaintiff 
might determine. 

Under clause 23 all monies received 
by the company in India in respect 
of the undertaking were to be paid 
without deduction into the Treasury 
and all monies received elsewhere 
than in India were to he paid into the 
Bank of England to the plaintiff’s 
account. 

Under clause 24 all monies required 
by the company for the undertaking 
were to be supplied by the plaintiff. 

Under clause 25 all monies expended 
by the company on account of the 
undertaking were from time to time 
to be stated and submitted to the plain¬ 
tiff for his sanction. 

Clause 33 provided for accounts to 
be delivered of all stores in hand or in 
the course of delivery on July 1,1900, 
and for the valuation thereof. There¬ 
after half yearly accounts were to be 
furnished of all stores in hand and of 
all stores used since the last accounts 
were made, the value of store used to 
be charged to the general working ex¬ 
penses or to the capital account as the 
case might require in accordance with 
the provisions of the agreement in 
that behalf. 

Clause 34 provided for the re-valua¬ 
tion from time to time of stores 

in hand. 

By clause 37 the company was pro¬ 
hibited during the continuance of the 
contract from acquiring any property 
in India without the sanction of the 

plaintiff. 

Clause 39 provided for the applica¬ 
tion of the nett receipts of the under¬ 
taking. 

By clause 60 the company was to 
give possession to the plaintiff on 
June 30,1925, of the undertaking, 
together with the rolling stock, plant 
and machinery belonging thereto, 
and all stores in hand or in course of 
delivery on that day. The plaintiff 
was to pay to the company the 
amounts paid up or credited as paid 
up on all shares or stocks or stock 
then in existence in the company’s 
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new capital which the company might 
have issued for the purposes of the 
contract with the sanction of the 
plaintiff. 

It is sufficient for this case to say 
that the surplus arising from the excess 
of receipts over payments in any year 
commencing on July 1 and ending on 
June 30 were to belong as to 19/20 to 
the plaintiff and as to 1/20 the com¬ 
pany. 

Now it will be seen that the whole 
of the undertaking became the pro¬ 
perty of the plaintiff on July 1,1900, 
and was handed back to the defendant 
company only for the management 
and working thereof according to the 
terms of the contract. On the ter¬ 
mination ^f the contract everything 
had to be returned to the plaintiff. 
All receipts had to be paid into the 
treasury in India, or into the plaintiff’s 
account with the Bank of England. 
The company, therefore possessed no 
property of its own. All the monies 
required for the purpose of the under¬ 
taking had to be supplied by the 
plaintiff and no expenditure could be 
made without the plaintiff’s sanction. 
It is difficult then to see how stores 
purchased in England or abroad be 
came the property of the company. 
There can be no distinction between 
stores, the cost of which could be 
debited to working expenses, and 
stores, the cost of which would be 
debited to capital account. If the 
plaintiff’s contention were corred, 
new rolling stock imported is for the 
moment the property of the company, 
but it belongs t^ the plaintiff as soon 
as it is taken into use, or even as soon 
as the customs duty has been paid. In 
other words, stores imported are to he 
considered as belonging to the com¬ 
pany for the purpose of paying cus¬ 
toms duty and for that alone. 

In my opinion such a contention 
cannot be sustained. 

I would answer the question pro¬ 
pounded in the concise statement in 
the affirmative. 

Crump, J.—I agree. 
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Macleod, C. J, and Crump, J. 

Bapuji Nurso Kulkarni —Plaintiff- 
Appellant. 

V. 

Datlu Antaji AmIW/ii—D efendant- 
Respondent. 

F. A. No. 41 of 1921, D/- 29th Janu¬ 
ary, 1923, from the decision of the 

Sub. J. at Belgaum, in Civil Suit 
No. 154 of 1918. 

Hindu Law—Ruccesdon—Excluaion from— 

InsdTiitii, 

^ Insanity, as a ground of exclusion from 
inheritance under Hindu law, need not be 
congenital. 43 Mad.464 Foil. [P 426 C2] 

Nandkdjni, and K. //. /{elkar—^oT 
the Appellant. 

//. C. C'jyajee and D. R. Manerikar— 
for the Respondent. 

Macleod, C. J. The plaintiff sued 
to recover posse.s.«ion as owner of the 
suit lands from the defendants The 
lands origmally belonged to one 
Bhuuaji, who was the only brother of 
the hrst defendant Dattu. He was 
adopted into the other branch of the 
family, whose pedigree appears at 

He died 

in 190o leaving a son Baburao, who 
admittedly at that time was a lunatic 

S executed a 

m favour of the first defen- 

that record 

that Bhimaji, who must have been 

tliG'^^'d lunacy, executed 

defendrtrtVJ^Jrr^L^ndi.;^^ ttJ 

Babu^c"^ ^^n^ertake to loot after 

'Vthni C j, a suit in the 

as the n claiming 

as the person entitled to succeed 

.,m” j Of Baburao, who hp 

to obt’afn ^^"^tic. 

nuillci^atra Dllefpi”V‘°"u 
executed by Bh If • f 
defendant'No 1 f in favour of 

that the plaintif/f contended 

the suit^ as bn ^ maintain 
Bhimaji, The 

plaintiff entdtie/!n'®'“" the 

Now, as in the pkin^t^Sr^'” the suit? 

192,3 B- 54 


he would be the only heir under Hindu 
law, and it was not alleged by tlie 
plaintiff that Baburao was incapable 
of succeeding on account of insanity. 
It is obvious, therefore, on the face 
of the plaint, that the plaintiff could 
not possibly succeed, as he had no 
interest whatever in the property, 
except as a possible reversioner after 
Baburao dying without leaving an heir. 
The defendant in his written state¬ 
ment pleaded that according to law 
the plainttff could never become the 
nearesi heir of the deceased Bhimaji 
under Hindu religion and Shastras. 
He could not become the nearer heir 
than the defendant himself. In para¬ 
graph 7 he pleaded that the plaintiff’s 
suit could not go on unless plaintiff’s 
brother RaniKrishna Narso, and 
deceased Bhimaji’s son Baburao and 
daughter’s sons Bhimaji alias Sarje- 
rao and Balaji Datto Kulkarni were 
made parties. That was perfectly 
correct as an answer to the plaintiff’s 
suit, because, according to the plaintiff 
himself, Baburao would certainly be 

concerned in disputing the document 

set up by the defendant. 

Baburao died in 1917, and plaintiff 

kought this suit on April 10, 1918. 

His main point was that Baburao 

un ess he was a congenital idiot, was 

not debarred from succession on the 

death of Bhimaji, and, therefore, 

Baburao succeeded to Bhimaji’s pro- 

per y, and succession opened only on 
Baburao s death. 

On the question whether insanity 
to be a cause for exclusion from 

q^thTf"T at ‘^ff’sential, in the 
9th Hdition of Mayne s Hindu Law 

page 872, it is statad :— 

^ difference of opinion as 
to whether insanity also need be con- 

pmtal The texts and cases are all 
collected and discussed in a judgment 
of the High Court of Bomba™® The 

question for decision was only os to 

s ISnfo'- Co"' oppressed a 

Strong opinion that madness, as well 

as blindness, must be shown to have 

be dStlT'V however, 

got^thi! 1 ^hich 

case of refer to the 

SheR ® madness, as distin* 
disease than an incapacity of the 
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mind. Cases of disability from lunacy 
have come at least twice before the 
Privy Council. In one. Baboo Bodh. 
natain Singh v. Baboo Omrao Singh (1), 

it was admitted that the lunacy wa,s 
not congenital, and it was assumed 
that the only question was whether 
the insanity had existed at the time 
the succession opened. In the second, 
Kooer Goolab Singh v. Rao Kurun Singh 

(2), no question was raised as to the 
date of the lunacy. From the fact 
that the lunatic was a married man 
and a father, it is most probable that 
he had not been born so. On the other 
hand, in Bengal, Allahabad and 
Madras, it has been expressly held 
that insanity at the time the inherit¬ 
ance falls in is sufficient to exclude ; 
and, in the second of the casf^s cited 
below, it was further held that the 
insanity itself need not be incurable. 
If it was sufficient to prevent the 
claimant from olfering the propt-r 
funeral oblations he was an un6t 
person to succeed.’’ 

The question was first considered in 
B^aja B^'ukan Lat Ahui^H v. Buchan 

Jiobi (3) reported in a note to the case of 
Dwarkanath Bgsak v. Mdhendmnatk 

By^ak (4). It was decided in those 
cases that in order to exclude a 
person on the ground of insanity, 
it was sufficient to show that 
when the succession opened he was 
mad and not in a position to per¬ 
form funeral oblations. 

In De .0 J^ishen v. B^dh Prakash (5) 
and in Ram Singh v. AB. Bhani (6) 
the same view was taken. 

The latest decision is in Mothummi 
Gurakkfd v. Meenawmai (7). Mr. Justice 
Seshagiri Ayyar considered all the 
texts on the subject and the autho* 

(1) [1870] 13 M.I.A. 519-15 W.R- 
1-6 B.L.R 509 (P.C.) 

(2) [1871] 14 M.I.A. 176—10 B L.R. 
1—2 Suther 474—2 Sar. 722 (P.C.) 

(3) [1872] 9 B.L.R. 204. (Notes.) 

(4) [1872] 9 B.L.R. 198—18 W.R, 305. 

(5) [18831 5 All. 509—(1883) A.W.N. 
105 (F. B.) 

(6) [1915] 38 All. 117—14 A.L.J. 11— 
32 LC. 1.-7. 

(7) [1918] 43 Mad. 464—38 M.L. J. 291 
—(1920) M.W.N- 253-55 PC. 576. 


rities, and came to the conclusion that 
insanity, as a ground of exclusion from 
inheritance under Hindu law, need 
not be congenital. One apparent 
error appears in the judgment at 
page 467, where the case of Murarji 
Ookuldas V. PaTvaiibai (8) is cited as 
an authority for the same conclu¬ 
sion. But it would appear from 
the judgment of Sir Michael Wes- 
tropp in that case, that although 
the learned Judge was only consider¬ 
ing the question whether blindness 
to cause exclusion from inherit¬ 


ance must be congenital, after 
examination of the text he expressed 
the opinion that madness, as well 
as blindness, to disqualify a 
person from inheritance, must be 
congenital. That opinion, although 
entitled to the very greatest res¬ 
pect, still cannot be regarded as 
anything eb.-e but obiter. When we 
find that from 1870 up to the pre¬ 
sent time the High Courts ofj 
Bengal, Allahabad and Madras have! 
consistently been of opinion thatj 
insanity to cause exclusion from! 
inheritance need not be congenital,! 
I am not prepared to express aj 
contrary opinion. I think, therefore,! 
that the Judge of the Court below! 
was right iu holding that Baburaol 
was incapable of inheriting to! 
Bhimaji. 

The only other question is whe¬ 
ther the defendant is estopped from 
pleading that Baburao was inca¬ 
pable of inheriting to Bhiniaji by 
virtue of the decision in Suit No, 8 
of 1906. If it could be shown that 
he represented to the plaintiff at 
that time that Baburao was the 
heir, and that there was no gronrd 
fur his exclusion from the inherit*. 


ice, that on account of that ro-. 
esentation the plaintiff refrained 
om filing the suit until the 
ath of Baburao, then possibly it 
ight be said that the defendant 
now estopped from raising his 
esent contention. But all the pro- 
edings in Suit No. 8 of 1906 dear- 
show that the plaintiff was out 
Court on the representation made 
^ him in his plaint, therefore the 
aintiff cannot be said to ha^ 

(8) [1878] 1 Bom. 177- 
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refrained from taking proceedings to 
establish his right to succeed after 
Baburao on account of any repre¬ 
sentation made by the defendant. 
The appeal, in my opinion, fails 
and must be dismissed with costs. 

Crump, J —I agree. 

dismissed. 
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MACLEOD, C. J. AND CRUMP, J. 

Kahandas Moran and others —Plaintitfs- 

Appellant. 

V. 

Jivon Parag and others —Defendants- 
Respondents. 

F. A- No. 125 of ly21, D/- 11th 
April, 1923 from the decision of the 
First-Class Sub. J., Broach, in C. S, 
No. 129 of 1919. 

Hindu Law — Adoption — Sister^s son—Leiva 
patidars in Gujarat, 

Among Lewa Patidars of Gujarat, adoption 
of 8i8ter‘8 son is valid. The Patidars aresudras 
and not Vaishyae. 21 Bom. L R. 1172, Ref. 

[P. 428 C.l] 

li, W. Desai^ and I. K. Vakil —for 
Appellants. 

M. B. Dave and B. J, Thakor —for 
Respondents. 


Judgment. —The plaintiffs sued fo 
a declaration that the adoption of th 
fir.st defendant was invalid and ac 
cordingly to recover possession of th 
property specified in the plaint. Th 
relationship of the parties is show] 
in the pedigree at p. 2. The origina 
holder of the suit property was on 
Parag Ranchhod who died leavin^ 
a widow Parwati and a sister Lakhi 
Parwati adopted the first defendan 
Jivan, son of Lakhi. Plaintiffs, son; 
of Naran, who was the first cousii 
of Ranchhod, claimed that to th( 
property in suit which was Bhagdar 
property, paternal kinsmen succeedec 
in preference to female heirs, so tha 
If the adoption of the first defendan 
was declared to be invalid, thej 
would oe entitled to succeed. Th( 
learned Judge held that as the pro 
perty was Bhagdari, tlie plaintiff, 
would succeed in preference to Lakhi 

he heldals( 

that the adoption of the first defend 
ant was valid and accordingly dismi» 
sed the plaintiffs' suit. 

J he learned Judge discussed 


evidence on the question whether the 
plaintiffs had established that they 
being Leva Patidars of Gujarat could 
be considered to be Vaishyas and not 
Sudras, and he came to the conclusion 
(1) that the weight of the evidence 
was against the plaintiff’s plea that 
they were Vaishyas: (2) that there 
prevailed a custom in the caste to 
take a sister’s son or daughter’s son 
in adoption. As pointed out by Mr. 
Justice Shah in Manchhatam v. Dutiu 
(1), if the parties are Sudras, there is 
no necessity to prove a custom per¬ 
mitting the adoption of a sister’s son 
or daughter s son. But it seems to me 
to be perfectly clear on the evidence 
that such an adoption was recognised 
in this community and that would 
therefore go some distance towards 
showing that the parties were Sudras 
and not Vaishyas. Now the evidence, 
although it may be said to be some¬ 
what indeterminate as well as conflic¬ 
ting, is of very much the same 
character as in Mancharam »v. Datlu 
(1) in which the appeal was heard 
by Mr. Justice Shah and myself. Mr. 
Justice Shah said :— 

The second question is whether 
the lower Court is right in its con¬ 
clusion that the parties are Sudras. 
The evidence on this point has been 
fully discussed on behalf of the 
appellants, and in view of the facts 
found by the lower Court as to the 
customs obtaining in the c*ommunity 
to which the parties belong, it is not 
necessary to examine the oral evidence 
in detail. It is found by the lower 
Court that the members of the com¬ 
munity to which the parties belong 

have no Vedic rights and Samskaras 
prescribed for the twice-born classes 
among them; that they have not the 
chief Samskara, Munj, which makes 
a man Dwija; that they wear the 
sacred thread only occasionally; that 
this occasional wearing also is pro¬ 
bably of a recent growth; that they 
have all the customs which one should 
expect among the Sudras, viz., adop¬ 
tion of a daughter’s son, and of 
sisters son, divorce, Pat marriage, 
widow remarriage and non-tonsure of 
the widows which are all badges of an 
IDf erior or unregener at e caste as 

(1) [1919] tl Bom. L. R. iiT'A — 

54 1. C. 110. 
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observed by the High Court in Oopa 

Norhar y. Hartmani Ganesh (2) 

Compare that with what was said 
by the First Class Subordinate Judge 
at nage 6:— 

^ “ In brief, it is an established fact 
that Lewa Kunbis have no Vedic 
rights and Samskaras prescribed for 
the Dwij; that they do not perform 
clii^f Upanayan Samskara which 
makes a man Dwij; that they do not 
wear sacred thread; that they have all 
the customs which one should expect 
among the Sudras, viz., divorce and 
Natra marriage by widows, and also 
adoption of a daughter’s or sister’s 
son. ” 

We think that on the evidence 
there is sufficient justification for the 
conclusion at which the learned Judge 
arrived. Again, in Mamharam y. Datiu 
(1) Shah J. said : — 

“ it is to be noted that the caste to 
which the pa'^tics belong, and which 
used to be described originally as 
Kunbi caste has recently been des¬ 
cribed according to the evidence as 
Lewa Kunbis; and it seems to me 
that an attempt has been made on 
behalf of the defendants to show, if 
possible, a higher status with a view 
to escape the liability in the present 
suit. The description of the caste 
‘ Pajne Kunbis ’, which was originally 
given to this caste, has apparently 
been changed to ‘ Lewa Kunbis 
during the last twenty years. ” 

In the same way in this case, it is 
apparent from the evidence that there 
have been endeavours in the com¬ 
munity to establish their status as 
Vaishyas. Some of the witnesses for 
the plaintsffs even admitted that they 
were not Vaishyas by birth, but only 
by deeds. Considering, therefore, the 
whole of the record and the opinion 
which was formed on that record by 
the First Class Subordinate Judge, 
a Hindu of considerable experience 
in Gujarat, we think that liis decision 
was right and that therefore the 
appeal must be dismissed with costs. 
Defendant No- 1 is entitled to his 
costs in both the Courts. Cross objec¬ 
tions allowed as to costs, Other cross¬ 
objections are dismissed. 

■Appeal dismissed. 


(2) [1879] 3 Bom. 273. 
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Macleod, C. J. and Crump, J. 

SQlcharcim Bcilwdrti Peshwe and cLnolhet- 

Plaintiffs—Appellants. 

V. 

Lexman Trimbak Pamvdare and others 

Defendants—Respondents. 

F. A. No- 246 of 1921, D/- 9th Febru¬ 
ary, 1923 against tlie decision of Dis¬ 
trict Judge, Poona, in Suit No. 4 of 
1921. 

On// P. C., S. 92—Sanction obtained for 
sorne reliefs—Other reliefs joined. 

Where plaintiff’s suit asks for some reliefs 
sanctioned by Collector and others not so sanc¬ 
tioned, the whole suit should not be dismissed. 
It maybe tried so far as the relief sanctioned by 
the Collector is concerned. (P. 438 C. 2] 

H. C. Coyajee, and D. A. Tuljapur- 
Av/r—for Appellant. 

Cr, Bao — for Respondents. 

Judgment —The plaintiffs filed this 

suit praying for various reliefs with 
regard to an ancient temple of Shri 
Martand Dev which had been manag¬ 
ed by a Committee of five trustees 
since the year 184L They asked the 
sanction of the Collector under S. 92 
of the Civil Procedure Code for the 
institution of the suit for the purpose 
of obtaining the five reliefs set out in 
the application. The Collector replied 
that sanction was only given to the 
institution of a suit for the specific 
purpose of settling a Scheme. Inspitel 
of that order the plaint was filed onf 
the 12th February 1921 asking in addi¬ 
tion to the prayer for a settlement of 
the Scheme for the other reliefs for 
which sanction had been refused by 
the Collector. That no doubt was 
very improper. It did not follow on 
that account that the plaintiffs’ suit 
so far as it was covered by the Col¬ 
lector’s sanction was not entitled to 
be heard on its merits. Therefore the 
appeal must be allowed and the case 
must be remanded to the District 
Judge to be heard on the merits with 
regard to the plaintiffs’ prayer that a 
Scheme should be settled to secure 
the good management of the Sansthan 
in future. 

Defendants are entitled to their 
costs in this Court. Costs of the 

lower Court to be costs in the cause. 

Appeal allowed. 


, 
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Maci^eod, C. J. and Crump, J. 

Hiran walad Guna Gujar and another — 
Plaintiffs—Appellants. 

V. 

Vishnu walad Ctiondra and others — 
Defendants—Respondents. 

F. A. No. 287 of 1921, D/- 15th Feb¬ 
ruary, 1923, against the decision of the 
First Class Sub. J., Jalgaon in Suit 
No. 402 of 1920 

(a) Evidence Act., S. 92 — Sale or mortga ge — 
Deed apparently a sale deed—Evidence to skoio 
that it was a mortgage admissihlo. 

Evidence is admissible to show that a sale- 
deed is not in fact a sale-deed but only a mort¬ 
gage deed. S. 92 prohibits only parties. 44 I. 
A. 236, Foil. [P. 429 C. 2 ; P. 430 C. 2] 

{b) Evidence Act., S. 114 —Deed in possession 
oj mortgagor — Presumption. 

The mere fact that the deeds are in the pos¬ 
session of the mortgagor does not itself prove 
that the mortgagee was a mere benamidar for 
the mortgagor. [431 C. Ij 

P. B. Shingne—foT Appellants. 
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from the defendant.*; the properties 
originally mortgaged by their father 
to Haridas. 

The defendants pleaded that the 
family properties were partitioned 
between Mom and Chandra. Guna 
sold his lands to Haridas by a sale- 
deed of the 12th September 1885. 
The lands except 0. S. No. 17 
were purchased orally by defen¬ 
dant 1 and the father of defendants 
2 to 5 in 1886 from Haridas. An 
instalment bond in respect of the pro- 
pertms so purchased was given to 
Haridas and the amount due under 
the bond had been paid. Survey 
No. 17 was not purchased from Hari¬ 
das by the defendants. A portion of 
S. No- '4 was sold by Krishna 
Chandra and was recently purchased 
by the plaintiffs. The plaintitfs hav¬ 
ing recently got possession of the 
deed of 1885 had brought a false suit 
against the defendants. 


HIRAJI V. VlSHNW 


in mt 
share tc 
a mort- 


S, C. Joshi and S. A. Ookhale—(o] 
Respondents. 

Macleod, C. J. —The plaintilfs sued 
to recover possession of the suit land.'- 
alleging they belonged to their great 
grandfather Kondu. Kondu left two 
sons Moru and Chandra. There v/as 
a separation whereby plaintiffs’ father 
Guna Moru got a half share, the 
other half going to the descendants of 
Chandia now represented by the 
defendants. 

The plaint states that 
plaintiffs’ father gave his 
Haridas Ramdas by passing 
gage-deed in the form of a sale foi 
Rs. 1,000. Possession remained with 
plaintiff's father. Defendant’s fathei 
also gave his share to Haridas on the 
same condition, retaining possession. 
In 1886 plaintiff’s father having died, 
their mother, defendant and Haridas 
came to an arrangement by which it 
was found that the amount due by 
both branches was Rs. 5,000 c^nd the 
defendants passed an instalment bond 
tor that amount for the plaintiffs and 
themselves, keeping all the land in 
their pos^session and giving a portion 

^* 1 ^' whole of O. S 

No. 17 to the plaintiff's’ mother for 

the maintenance. In 1908-09 the 
defendants had liquidated the debt. 
Ihe plaintiffs therefore claimed back 


The plaintiffs filed a reply to the 
effect that an arrangement had been 
arrived at between their mother and 
the defendants whereby defendants 
mortgaged the whole property to 
JIaridas, so that when the debt was 
paid off', defendants being in posses¬ 
sion all along, the plaintiffs were 
entitled to get back their property. 

The trial Judge held that the plaint¬ 
iffs were not entitled to prove that 
the document of the i2th September 
l«85 was a mortgage and not a sale- 
deed. But under the decision of the 
i rivy Council in Maung Kym ^ Ma 

Shwe La (1) the plaintiffs would be 
entitled to prove that the defendants 
puichased from Haridas knowing that 

he was not the owner. The question 
then IS whether plaintiffs have suc- 
ceeded in proving the arrangement 
they alleged was made between their 
mother and the. defendants in 1886 

lif un? ‘'lie evidence of Jaysing 
(Hxhibit 101) and Haridas (Exhibit 103) 

ihe trial Judge has discussed that 


iD [1917] 45 Cal. 320—44 I.A. 236— 
15 A.LJ. 825-33 M L.J. 648- 
3 P.L.’WC 185—6 L-W. 777—22 C. 
W-N. 257—23 M.L.T. 36—27 C.L. 

278—(1918) 

M.W.N. 300— «j L.B.R. 114— 
11 Bur. L.T. 21—42 I.C. 642 (P.C.) 
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evidence in very great detail and has 
come to the conclusion that the agree¬ 
ment alleged was never made. I can 
find no reason for differing from him. 
The appeal must be dismissed with 
costs. 

Crump, J. —The parties to this suit 
are related as shown in the following 
pedigree:— 


Vishnu 1923 Bombay 

to operate as a mortgage, and fur¬ 
ther that the oral sale by Haridas was 
intended to be for their benefit, defen¬ 
dant 1 and his brothers being benami- 
dars only. There is some inconsist¬ 
ency here but generally what they ' 
allege is that the equity of redemption 
remained with them, and that defen¬ 
dant 1 and his brothers agreed to hold 


Kondu 

I 

I 


Moru Chandra 

I 

Guna — 

I I 

Plffs. Krishna 


Deft. 2. Deft. 3 Deft. 4. 

The properties in suit originally 
belonged to Kondu. Plaintiff's father 
Guna separated from bis cousin 
Krishna, Zipru and Vishnu and took 
half the property. In February 1885 
he mortgaged his half share to Hari¬ 
das. In September 1.885 he executed 
a sale deed of the same property to 
Haridas. He died in February 1886. 
After his death in June 1886 defend¬ 
ant I and his brothers Krishna and 
Zirpu mortgaged the whole property 

to Haridas. 

The plaintiffs are suing for posses¬ 
sion and they must show title and 
possession within twelve years of the 
date of suit. The suit was filed on 
October 29th 1920. On the face of the 
documents it appears that the title ot 
plaintiffs’ father passed to Haridas 
by the sale of September 1885 and the 
natural inference from the mortgage 
by defendant 1 and his brothers to 
Haridas in June 1886 is that the 
vendee between those dates transfer¬ 
red the property to his mortgagors. 
The mortgage-deed contains a recital 
to that effect, and defendant pleads 
that there was an oral sale by Haridas 
to them. Haridas who was plaintiHs 
witness, says that this was so. There 
are thus several difficulties in the way 
of plaintiffs’ success. Their case as 
placed before us is that the sale deed 
by their father to Haridas was intended 


Zipru Vishnu 

Deft. 5. Deft. 1. 


the property on their behalf and to 
pay off Haridas who continued to be 
the mortgagee in fifteen years, and- 
then to restore the property to plaint¬ 
iffs, or at least their share of it. In 
order to establish this case plaintiffs 
must prove at the outset that the sale 
by their father in September 18^5 was 
in fact intended to be a mortgage. 
Defendants were not parties to that 
document, and in view of the decision 
of the Privy Council in Maung r. 
Ma Shwe Ln (D it may be open to 
them to do so despite section 92 of the 
Indian Evidence Act, but it would 
require to be established by satisfac¬ 
tory evidence- It will be observed 
that the fifteen years of the original 
agreement expired in 1901 and on this 
point plaintiffs’ explanation is that 
it was found impossible to pay off 
the debts until 1908, and that the pro¬ 
perty therefore remained with defen¬ 
dants until that date. 

Now at the outset it is clear thait 
plaintiffs have been guilty of most 
inexplicable delay even on their own 
case. They knew in 1908 that they 
were entitled to the property in suit, 
but for nearly full twelve years they 
took no action. It would be difficult 
to hold their case proved on the evi¬ 
dence of their two witnesses Jaysing 
and Haridas, for apart from the delay 
the transaction alleged is of a most 
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unusual and indeed improbable des¬ 
cription. There is no obvious reason 
whj- defendant 1 and his brothers 
should have undertaken the payment 
of what Guna owed to Haridas unless 
the property was sold to them. They 
benefited in no way by doing so. 
There is little affirmative evidence in 
favour of the theory put forward by 
plaintiffs, and it is impossible to say 
that the lower Court was wrong in 
refusing to believe it. Some stress is 
laid on the fact that the documents 
evidencing the mortgage and sale by 
Guna to Harida^^ were produced by 
plaintiff but that alone is not a very 
convincing circumstance. It would 
require a far more convincing case 
than has been made out to justify a 
Court in overriding defendants’ pos¬ 
session from 1886 dowii to the date of 
the suit. 

Appeal dismissed. 
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MaOLKO];, C- .1 ANJ)CRUM1% J. 

Govinddas Rajaramdas Devi — Plain 
tiff-Appellant. 


V. 

(ianpatflas Ndtrotiamdas —Defendan 

Respondent. 

F. A. No. 282 of 1921, D/- 20i 

Maich, 1923 from the decision < 
First Class Sub. J., Satara, in Da 
khast No. 671 of 1920. 

Limitation Act^ Art, 182—Prosecution of a 
peal front order in execution~No step-in-aid 

T'he prosecution of an appeal from an ord 
made in the course of a preceeding in exec 
non of a decree cannot be looked upon as j 
application in accordance with law to i 

or to take so 

Kiep-in-aid of execution. 26 All. 608 Foil. 

IP. 431 C 

jV. V, Bhat —for Appellant. 

Koyajtt —for Respondent. 

appeal frc 

the order of the Subordinate Judi 

dismissing the plaintiff’s Darkhast 

t me-barred. The decree was a par 
tion decree passed on 30th, June 19C 

J® P^'operties were p, 
it seems that with regard to 

subject-matter of the 

sent Darkhast, the parties thoug 


that they might arrive at a settle¬ 
ment, with the result that it remained 
unpartitioned. The last Darkhast 
No. 193 of 1915 taken out by one of 
the parties was dismissed on 12th Sep¬ 
tember 1917. That was a Darkhast 
by defendant No. 1, and it had noth¬ 
ing to do with the partition of the suit 
properties. The defendants’ ajjpeals 
to the High Court against the orders 
passed in that Darkhast and on plaint¬ 
iff’s Darkhast No 428 of 1913 were 
decided on 1st March 1920. The pre¬ 
sent Darkhast was presented on 
yh October 1920, and unless time can 
be computed from 1st March 1920, 
the present Darkhast is clearly time-^ 
harred. 

In Navd Ki.shore v. sSipahi Smgh (1) 
it was decided that the prosecution of 
an appeal from an order made in the 
course of a proceeding in execution of 
a decree could not be looked upon as 
an application in accordance with law 
to the proper Court for execution or 
to take some steps-in-aid of execution 
vvitiun the meaning of Article 17!) of 
the Second Schedule to tho Indian 
limitation Act of I 877 . The decision 

in An^lu Coorrxrr K<nj v Mahabot 

( 2 ) was followed. We aomee 
with these decisions. ” 

It certainly cannot be said that an 
appeal to the High Court against an 
order in a Darkhast is an application 
m accordance with law to the proper 
Court for execution. The High Court 
is not a Court whose duty it is to 
execute decrees passed by the lower 
Courts. So the Darkhast in this case 
was time-barred. The plaintiff has 
only himself to blame that the house 
has not been partitioned, since the 
decree was passed in 1906. How he 

arrangement 

with the defendant for partition of the 
house or he can file another suit. 

The appeal must be dismissed with 
costs. 

Appeal dismissed. 


(1) [1904] 26 All. 608—(1904) A W 

... 336. 

(2) [1880] 5 Cal. 595. 
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Macleod. C. J. and Crump, j. 

Bama Nana fic/tar—A ppellanC 

V. 

Dhondi Murari Respondent. 

S. A. No. 623 of 1921, D/- 23rd 
January 1923, from the decision of 
Dt. J. of Satara in Appeal No. 139 of 
1920. 

Hiil'hi Law — Widow — Surre-ider in favour 
of daughter—Surrender in exchange for 
maintenance—Adopt ion after vwrrender-Rightii 
of adopted von. 

One M died leaving a widow D and three 
daughters, D executed a gift deed in favour 
of H her youngest daughter. In the operative 
part of the deed it was stated that the 
donee sliould go on looking after tlie ar¬ 
rangements of the donor's feeding, ete., and 
should render service to her by way of 
looking after her comforts as she had been 
doing all along to the end of the donor's 
life and should perform the last religious 
rites in accordance with their religion. 
R died first and tliereafter, D iiaving fallen 
out with H's husband defendant No. 1 adopted 
the plaintiff, nearly twelve years after her 
husband's death. In a suit by the adopted 
son to set aside the gift deed in favour of K. 

Held that an adopted son cannot 
impeach prior alienations by widow which 
she is legally entitled to make. The ruling of the 
Privy Council in 17 LA. 233 which would appear 
to be inconsistent with the decision in 14 
B. 255 has afforded a very wide scope for 
future litigation. It offers a temptation to 
next reversioners to induce young widows 
to surrender their life estate in return for 
maintenance, and it will be difficult to draw 
the line between a promise to pay main¬ 
tenance, and an arrangement which is a devise 
to divide the estate between the reversioner 
and the widow. The alienation by a widow 
of her life-estate to any one other than the 
next reversioner can be set aside by her 
adopted son as tbe adoption puts an end 
to the life estate and so divests the estate 
of any one claiming under a title derived 
from her, (Mayne, 9th Edn. p. 271) but the 
surrender of the life-estate to the next re¬ 
versioner gives a title to him which is 
not dependent on the continuance of 
the life-estate but results from its extinc¬ 
tion, and cannot be questioned by the sub¬ 
sequently adopted son. The title of one 
claiming either by purchase or by iaherit- 
ence from the next reversioner is equally 
indefeasible, [P. 433 C. 1.3 ; P. 436 C. 1] 

Rangnekar and D. R, Ratwardhan ,—for 
the Appellant. 

H, C, Coyajee cmd S, Y, Ahhyankar —for 
the Respondent. 


Macleod, C. J.—The plaintifF filed 

this suit as the adopted son of one 
Murari Tarade to recover possession 
of the suit properties, which had 
been gifted by his adoptive mother 
to her daughter Rakhma who died 
prior to the suit. Murari died leav¬ 
ing a widow Dhondai and three 
daughters. The date of his death 
does not appear on the record but 
it was prior to 23rd November 1910, 
when Dhondai executed a gift deed 
(Exhibit 52) in favor of Rakhma, 
her youngest daughter. The docu¬ 
ment recites that the other two 
daughters were married and had 
ample means while Rakhma and 
her husband had been residing with 
Dhondai, serving her and looking 
after her comforts and the arrange¬ 
ment of her maintenance, and as she 
hoped that both of them would con¬ 
tinue to do the same to the last she 
gave to Rakhma in gift the property 
described below. Tiien in the operative 
part it was stated that the donee 
should go on looking after the ar¬ 
rangements of the donors feeding, 
etc. and should render service to her 
by way of locking after her com¬ 
forts as site had been doing all along! 
to the end of tlie donor’s life and! 
should perforin the last religious! 
rites in accordance with their re-J 
iigion, Rakhma died first and there-! 
after Dhondai, having fallen out! 
with Rakhma’s husband defendant! 
No. 1, adopted the plaintiff, nearly! 
twelve years after her husband’s 
death. 

It has been found as a fact that 
plaintiff was adopted by Dhondai 
and that Rakhma’s sisters consen¬ 
ted to the alienation by Dhondai 
CO Rakhma who was the .sole next 
reversioner as being the poorest 
of the three married daughters. 

The trial Judge said : ‘*A son by 
adoption stands in very much the 
same position as a natural born 
son and traces his rights to the 
property of his adoptive father as 
they existed at the time of his 
death though he might be adopted 
by the widow long aher and would 
divest all estates crea.ed by the 
widow during the interval between 
the time of the death of the last 
male owner and of his adoption 
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by the widow of such owner” Ho 
then dealt with the argument that 
the consent of the next reversioners 
was presumptive proof of necessity 
and therefore made the alienation 
good against the plaintiff, coming to 
the conclusion that in the case of 
a gift without consideration no 
question of necessity could arise. 

Accordingly he passed a decree in 
favour of the plaintiff. The learned 
Judge, though he referred to the 
fact that on the samo dav that the 
deed of gift was executed defend' 
ant No. 1 passed a (main¬ 

tenance deed) agreeing to provide 
Dliondai with maintenance, did not 
consider that that amounted to con¬ 
sideration for the gift. 

The learned District Judge, how¬ 
ever, was of opinion that there was 
consideration for the gift and follow¬ 
ing the decision of this Court in 
Aaiop.ppa Nfigappd V. Tontajjpu (] ) held 
that there v/as no acceloration of 
the reversion and so tiie adopted 

son was entitled to have it set 
aside. 


Ihe appeal accordingly was dis 
missed and the plaintilf succeeded oi 
the ground that there was n 

acc^^leration. 

Now the agreement by Rakhma' 
husband could not he treated as con 
sideration passing from Rakhma, arn 
the provisions in the deed of gift tha 
Itukhrna should go on looking afte 
the arrangements for Dhondai’s feed 
ing would not he considered objection 
able according to the ruling of th 
Privy Council in Sureshwar J/i.sser v 
Mi. Maheshrani ]\[\s7ain (2) whicl 

would appear to be inconsistent witl 
|the decision in Adiveppa v. TontappaW 
With the very greatest respect i 
appear as if this decision ha 
attorded a very wide scope for futur 
litigation. It offers a temptation ti 
next reversioners to induce youn* 
wiaows to surrender their life eatat 

ntenance, and it wil 
ifficult to draw the line between i 

'^55-22 Bornrh 

R. 94—55 I.C. 369. 

233-39 M.L J. 16 
472-18 A. L.J 

154— 57 I.C. 325 (P.C.) 
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promise to pay maintenance, and an 
arrangement which is a device to 
divide the estate between the rever¬ 
sioner and the widow. If the real 
test is the complete surrender by the 
widow of the right to hold the pro¬ 
perty, the loss of the right acting as 
a deterrent against a too frequent use 
by widows of the power of surrender 
so as to favour the next reversioner 
to the detriment of the more remote 
who still have a chance of being the 
nearest when the reversion falls in, 
it seems to me that if the widow is 
able to secure her maintenance, the 
forces operating on her mind to pre¬ 
vent her exercising her power of 
surrender have been rendered ex¬ 
tremely small. Rrovided the sur¬ 
render is total and not a device 
to divide the estate with the rever¬ 
sioner, it is effective. The ques¬ 
tion then arises whetlier the title of 
Rakhma was absolute or was liable 
to be divested in the event of Dhondai 
adopting. The learned counsel who 
appeared for the parties could find no 
direct authority on the point, though 
it is certainly strange that it has not 
hitherto come before the Courts for 
decision. 

The rights of a Hindu widow in her 
late husband’s estate, as pointed out 
hy their Lordships of the Privy 
Council in Raffgasami Gounden v. Nachi- 
(tppd C>ounden (3), are not aptly repre¬ 
sented by any of the terms of English 
law applicable to what might seoih 
analogous circumstances. Her estate 
i« neither a fee nor an estate tail. At 
p. 84 their Lordships, summarised the 
result of the considerations of the 
decided cases on the question of a 
widow s powers of alienation distin¬ 
guishing between the alienation, 
which could be shown to be a sur¬ 
render of her whole interest in the 
whole estate in favour of the nearest 
reversioner or reversioners at th-e 
time of alienation, where no question 
of necessity would fall to be consider¬ 
ed, and the alienation of a whole or 


{^) [iQl's] 42 Mad. 523—46 LA. 72— 
36 M.L.J. 493—17 A.L.J. 536— 
29 C.L.J. 539-21 Bom L. R. 
640—23 C.W.N 777—(1919) M. 
W. N. 262—26 M.L.T 5-10 L.W, 
105—50 I.C. 498 (P.C.) 
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part of the estate on the ground of 
necessity, when the consent of such 
reversioner as might be fairly expect* 
ed to be interested to dispute the 
transaction would be held to afford 
presumptive proof which, if not 
rebutted by contrary proof, would 
validate the transaction as a right 
and proper one- 

With regard to the power of sur¬ 
render their Lordships said at 
page 79 [46 I. A.] 

‘‘The foundation of the doctrine has 
been sought in certain texts of the 
Smritis. It is unnecessary tocpiote 
them...But in any case it i> settled by- 
long practice and conQrmed by deci¬ 
sions that a Hindu widow can 
renounce in favour of the nearest 
reversioner if there be only one or 
of all the reversioners nearest in 
degree if more than one at the mo¬ 
ment. That is to say, she can so to 
speak by voluntary act operate her 
own death/’ 

'llio quedions wliich might arise 
when a woman after such a voluntary 
act boro a son to her husband or 
adopted to him were not considered. 
But the real issue? are liable to be 
confused as they were in the trial 
Court by the widow purporting to 
convey not her whole interest in the 
whole estate, but the whole estate it¬ 
self as if she were full owner, and 
this is what Dhondai purported to do 
by Ex. 52. There was therefore an alie¬ 
nation which prima facie the widow 
was incompetent to make. But it 
is curious that no distinction appears 
to have been drawn belwccn the 
transfer by a widow of her life estate 
which she is competent to make in 
favour of any one, and a transfer of 
what I may call the fee which she 
cannot do without some justification. 
If a widow by deed conveys her life 
estate to the next reversioner, is there 
any necessity of making use of a 
legal fiction in order to make the next 
reversioner the full owner? 

As pointed out by Beaman J. in 
ifoti Haiji v, Laldas Jebhai (4) the true 
doctrine of acceleration is no more 
than the English doctrine of merger 
subjected to the peculiar conditions 

(4) [1916] 41 Bom 93—18 Bom. L R. 

954—37 LC. 945. 


and requirements of the law of the 
joint Hindu family. If then the 
widow does not convey her life estate 
to the next reversioner for which she 
is competent, but purports to convey 
the fee for which she is not com¬ 
petent, the real result of the authori¬ 
ties is that the conveyance is split up 
into its component parts and effect 
is given to that part which is 
valid. When treated in this 
way it may bo said that no question 
arises with regard to the attempted 
alienation of the fee, which would be 
as a matter of fact unnecessary for 
bringing about the merger. 

In the above mentioned case it was 
held that there wa? in effect a reserva¬ 
tion at the time of the intended ac¬ 
celeration by the life tenant of a sub¬ 
stantial interest in the estate so ac¬ 
celerated, in other words, there was a 
division of the estate between the 
widow and the reversioner and there¬ 
fore the transaction violated the funda¬ 
mental basis of the doctrine of ac¬ 
celeration. If she hid not done so 
the Court would have had to consider 
the question whether an after made 
adoption could divest an estatj which 
had vested in the meantime. Beaman 
J., however, as the question had been 
discussed in the arguments, made 
certain observations upon it and those 
though obiter may usefully be refer¬ 
red to. The learned Judge said; — 

“The point of difficulty is to find 
any single, clear and uniform prin- 
cip'c upon wliich (a) to rest the law 
commonly favoured in the Courts 
where it is a case of after adoption, 
and (^) to distinguish such a case from 
that of a posthuuious natural son. 

In the latter case, it could only be on 
the assumption that his rights arisp 
upon his conception, that he could be 
put upon a ditferent footing from an 
after-adopted son. But I doubt whe¬ 
ther th*^t ground can be justified in 
the Hindu law proper* Reasoning to 
be found in some of the reported cases 
against allowing an after-adopted son 
to divest estates vested in the mean¬ 
time, will not do. There we find it 
said that the true reason is, that until 
a widow d es adopt no one can say 
whether she will cr not. But it is as 
true to say that a widow left pregnant 
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cannot say, nor can any one say, 
whether she will give birth to a child 
at all, or if she does whether that 
child will be a son. A son adopted 
fifteen years after his adoptive 
fathers death would certainly not be 
allowed to divest estates which during 
that period might have vested more 
than once in others. But a pos¬ 
thumous son born a week after his 
father s death almost certainly would. 
Yet a very little reflection will show 
that the element of time has really 
nothing to do with the operation of 
any uniform principle rightly appli¬ 
cable to all cases of the kind. Nor 
upon a rigorous analysis is it easy to 
discover any ground upon which to 
distinguish the case of an after-adopt¬ 
ed from that of an after born son.’’ 

It may be gathered from the above 
remarks that the learned Judge, if it 
had been necessary, would have 
decided in favour of the after-adopted 


son. 

The question whether a widow whc 
had been given authority by her 
husband to adopt but had not exercis¬ 
ed that power could file a suit in her 
character as a widow claiming his 
succeBsion in the family estates was 
considered in Bamundoss Mookerjee. y 
Mi. Tarinec (5). Their Lordships of the 
Privy Council concurred in its 
entirety with the judgment of the 
Full Bench of the Suddar Dewany 
Court deciding that the authority to 
adopt did not, before an adoption had 
actually taken place, super¬ 
sede and destroy her personal right 
to sue as widow. It was argued that 
a widow who had permission to 
adopt was to be regarded as enciente, 
but the Court was of opinion that if 
no text could be shown for the sus¬ 
pension of the rights of a widow 

it was still more 
certain that there was no similar 

provision for divesture of the right 
in the case of a widow held only to 
e constructively pregnant of a son 
rough the effect of a permission to 
adopt. After considering the autho- 

ruies the judgment proceeds at 

page 183 ; (7 M. I. A.) 

ho that the after-horn son’s right 
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is to his sharo of the estate as it 
stands at the time of his birth, and 
not retrospectively with reference to 
its state at any supposed period of 
his conception...The clear inference is, 
that could a widow have been heir, 
as she can incontestably be in Bengal^ 
she might have been admitted on her 
own right during pregnancy, the share 
devolving to her son only on his 
brith.” 

Reference was made to the opinion 
of Mr. Colebrooke in Strange’s Hindu 
Law, Vol. II, p. 127, 1st Ed : — 

Presuming the property here 
spoken of as a woman’s to have been 
what devolved upon her by the death 
of her husband, it ceased to l)o hers 
at the moment of a valid adoption 
made by her of a son to her husband 
and herself; in the same manner as 
property, coming into the hands of 
a pregnant widow, by the same 
means, cannot be used by her as her 
own, after the birth of a son. An 
adopted son is in most respects 
precisely similar to a posthumous son. 
From the moment of the adoption 
taking effect, the child became heir 
of the widow’s husband ; and the 
widow could have no other authority 
but that of mother and guardian.” 

And the Court after considering 
whether it made any difference that 
that opinion w'as given in regard to 
a Madras case governed by the 
Mitakshara concluded : 

“There is nothing in that difference 
affects the applicability of 
Mr. Co/e6roo/cc’s opinion to the case of 
sons in B^ugal^ as well as elsewhere, 
antecedent to birth. See the dictum of 
the Privy Council in Dhurm Das 
Pandey y. Mt> Shama Soondri Debiah (6), 

Now, upon the'authorities, there can 
be no doubt that that is the result of 
an act of adoption, because the pro¬ 
perty is in the widow from the death 
of the husband till the power of adop¬ 
tion is exercised. Then that adoption 
divests it from the widow and vests 
it in the adopted son.” 

^Sain at p. 189 the Court said : 

Ihe truth is, that the supposition 
of a po.utive and actual right vested 
in an embryo which may never come 


(();[18J3]3 M.LA. 229-G W.R. 43 
1 Sar. 271-1. Suth. 147 (P.C) 
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into full existence, is one which must 
almost be rejected on the mere state¬ 
ment of it. It is particularly repug¬ 
nant to common reason in the case 
of a possible adoption, which may be 
made after the lapse of many 
years, or may or may never be 
made at all ” 

As soon as we get rid of the notion 
of constructive pregnancy in the case 
of a widow with power to adopt, the 
result of an adoption upon prior 
alienations by t-he widow can be 
determined without any difficulty. As 
stated in Maync’s Hindu Law, 9th 
Edn , at page 270 :— 

“These restrictions which fetter a 
widow’s estate exist quite independent¬ 
ly of the adoption. The only effect'of 
the adoption is that the person who 
can question them springs into exis¬ 
tence at once, whereas, in the al)sence 
of an adoption, he would not be as¬ 
certained till the death of the woman. 
If she has created any encumbrances 
or made any alienations which go 
beyond her l^gal powers, the son can 
set them aside at once. If they are 
within her powers, he is as much 
bound by them as any other rever¬ 
sioner would be.” 

The alienation by a widow of her 
life-estate to any one other than the 
next reversioner can be set aside by 
her adopted son as the adoption puts 
an end to the life-estate and so divests 
the estate of any one claiming under 
a title derived from her, (Mayn«, 9th 
l^lHn., p. 271) but the surrender of the 
life-estate to the next reversioner 
gives a title to him which is not 
dependent on the continuance of the 
life-estate but results from its extinc¬ 
tion, and cannot, in my opinion, be 
questioned by the subsequently adopt¬ 
ed son. It follows that the title of 
one claiming either by purchase or 
by inheritance from the next rever¬ 
sioner is equally indefeasible. The 
appeal must succeed and the suit must 
be dismissed with costs throughout. 

Crump J.-The facts found in this case 
hy the lower Courts are as follows : — 

The property in suit belonged to 
one Murari. He died leaving him 
surviving a widow Dhondai and three 
daughters, Abai, Kondai and Rakhma. 
Defendant No. 1 is the husband of 
Rakhma. After Murari’s death his 


widow Dhondai giftsd the whole 
estate to Rakhma. Rakhma was to a 
marked degree the poorest of the three 
and therefore the nearest reversioner : 
Tolawa v. Rasowa ( 7 ). The other 
daughters gave their consent to the 
gift which was made in 1910. After 
Rakhma s death and some eight or 
ten years after the gift Dhondai 
adopted the plaintiff. 

Plaintiff sues to re30vcr possession 
of the property alleging that the 
gift is null and void and the questions 
which arise for decision are whether 
the gift was effectual at the time 
when it was made, and whether it 
is binding on a son subsequently 
adopted. 

The alienation by a Hindu widow 
of her deceased husband’s estate may 
Invalidated on two grounds : (u) on 
the ground of necessity and (^0 as a 
surrender of her whole interest in 
favour of the nearest reversioner: see 
Rangasami Oounden v. Nachiappa 

Qounden (3). In the case of a gift no 
question of necessity can arise and 
therefore the second ground alone 
need be considered in this case. The 
lower appellate Court has held on the 
authority of Adiveppa v. Toniappa (1) 
that there was no complete surrender 
here because there was a provision 
for the widow’s maintenance. But 
in view of the decisions of the Privy 
Council it is difficult to accept that 
conclusion. In Sureshwar Misser v- 
Mfiheshram (2) their Lordships 

of the Privy Council lay down that 
there must be total, not a partial, sur¬ 
render, that is a bona fide surrender, 
not a device to divide the estate with 
the reversioner. In that case there 
was a provision in the deed which 
was there under consideration that 
the v/idow should retain one-hundred 
bighas of land for her maintenance, 
but the surrender was none the less 
held to be etfcctive. Upon this point 
their Lordships say : 

“The conveyance of small portions 
of land to the widowed mother was 
unobjectionable, as it was only for 
maintenance. Their Lordships aro 
therefore of opinion that the arrange¬ 
ments of the compromise cannot be 
stigmatized as a device to divide the 

(7) [1898] 23 Bom. 229. 
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estate between the surrendering!; lady 
and the nearest reversioner, and 
cannot now be taken exception to.” 

The same conclusion appears to 
follow from the judgment of the Privy 
Council in Bkagwat Koer v. Dhanukh. 
dhari Praead ( 8 ). In that case also the 
jtwo Ekrarnamas, which were held to 
amount to a complete surrender, con¬ 
tained a provision for the maintenance 
of the widow. There is nothing in the 
facts of the present case to remove 
it from the ambit of these decisions, 
therefore the surrender must be held 
to have been a total surrender and 
to have been effective. 

The second question is, whether a 


son adopted after the death of the 
reversioner in whose favour the sur¬ 
render was made can challenge that 
surrender. Upon this point there ap¬ 
pears to be no authority. In the 
absence of authority the question 
must be considered with reference to 
the law of adoption in general. An 
adopted son can challenge any aliena¬ 
tion made by the widow without 
necessity, but it does not follow that 
necessity is the only validating cir¬ 
cumstance. A widow can alienate 
for necessity, therefore such aliena¬ 
tion is valid but any act of a widow 
which is within her powers under 
Hindu law would apparently stand on 
just as good a footing. No doubt the 
adoption dates back to the death of 
the father but tlie adopted son would 
appear to be bound by acts done by 
the person in possession of the estate 
where ^ those acts are witliin that 
persons authority. The elfect of 
the surrender by the widov/ was that 
the then reversioner took an absolute 
estate and as the surrender was an 
act which is by Hindu law within the 
competence of the widow it is not 
easy to see any ground on which the 
aaopted son can challenge it. 

argued that the 
Sect of the surrender coupled with 
the death of Rakhma was that the 

defendant as an 

rnut ‘'^'^eritancc. The general 

rule IS that adoption by a widow 


( 8 ) [1919146 I. A 
513—17 A. L. 
W. N. 860—1 

347 (P. C.) 


-59-37 M. L. .1. 
J. 1036—(1919) M. 
P. L. T. 1-5.3 I.C. 


cannot divest any estate of infiorit- 
ance unless the estate is at the time 
of adoption^ vested in the adopting 
widow ; Kiishnarav Trimhalc v. Shankar^ 
rav (t*). 

On these grounds I am of opinion 
that the plaintiff is not entitled to 
succeed. I would, therefore, reverse 
the decree and dismiss the suit with 
costs throughout. 

Appeal allowed, 

(9) [1892J 17 Bmn."lG4. 


1923 BOMBAY 437 

Fawcett, J. 

Mddhavji Visrant Thacker —Plaintiff_ 

Appellant. 


Rumniklal Fo-h/a/—Defendant—Re.s- 
pendent. 

p. C. J. Suit No. 4039 of 1921, 
D,-12th November, I92J. 

Toreiun jadoment-Suit for recovery of 
i:>tcrliny t,i Indun Currency-Rate of exekanye. 

Ihc plaintifis obtained a judgment against 
the defendants tor a certain amount in storiing 
in the King s Bench j)ivision of the Hig)i Court 
of .ustice in England for costs. The defendants 
having failed to pay the amounts, the plaintiffs 
nitd a suit in Bombay to recover the equiv lent 
in rupees of the amount as converted at the 
rate of exchange ruling on •23rd February 1923 
Ihe dPtf'ucants contended that the rate of 

CKchange should he held to be that prevail-nc 

fhc uU 

inc suit hied in Bombay. 

thn f'*''CAch.-uigc prevailing at the 
date ol the foreign judgment sued on is the 

one to he taken. 440 0 1] 

CamjMU—iov Appellants. 

Wadia —for Respondent. 


Judgment.—Plaintiffs sue to re¬ 
cover the equivalent in rupees, &c. 
of the sums of £138-4-1 and £21-17-5 
decreed parte against defendants’ 
by the High Court of Justice, King s 
Bench Division, in England, on Feb- 
ruary 23, 1921, as converted at the 
nite of exchange ruling upon the said 
February 23, 1921, with costs and 
interest on judgment. 

The judgment is conclusive under 
SGction 13, Civil Procedure Code, none 

of the exceptions specified in that 
section applying. 
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The only question raised by Mr, 
Wadia for defendants is that the rate 
of exchange, at which the two sums 
should be converted into Indian 
currency, should be that ruling on the 
date of this Court’s judgment, instead 
of on February 23, 1921, the date of 
the English High Court judgment. 

Mr- Campbell for plaintiffs relies on 
S, Celia V. S. S, Voiturno (1) which 
{oWov^^ Di FerdinaTido v. Simon^ S^ita 
& Co. (2) in deciding that, when dama¬ 
ges are assessed in a foreign currency, 
they must be converted at the rate of 
exchange ruling at the date with 
reference to which the damages in 
the foreign currency have in law to 
be assessed and not at the rate of 
exchange ruling at the date when the 
tribunal is called upon to convert 
into English money the damages to 
be ascertained. This does not, how* 
ever, strictly apply to the point now 
arising, for even Mr. Campbell does 
not ask the Court to allow the rate 
prevailing on the day when the breach 
of contract occurred, in respect of 
which the plaintiffs obtained the Eng¬ 
lish judgment sued upon. But in so 
far as the cause of action for the 
present suit is the judgment in ques¬ 
tion, and the breach of contract is 
the cause of action in a case like that 
of Ui lierdinando v. ^imon, Smits & Co, 

(2) , the principle of the decision in 
that case does, 1 think, apply to the 
present. That principle is that once 
the damages recoverable have, so to 
speak, crystallized at the date of 
default, they do not change after¬ 
wards, and the Courts do not take 
account of the inevitable delay which 
must occur before the trial of the 
action. This is the view taken by Me 
Cardie J. in Lebeaitpin v. C'r.-spin & Co. 

(3) , which bas been endorsed by the 
Court of Appeal in the two decisions 
already mentioned- He there says 

(P. 722, 2 K. B.): — 

(1) [1921 ] 2 A.C. 544—90 L. J., P. 385- 
27 Com. Cas. 46-37 T.L R. 969. 

(2) [1920J 3 K.B. 409—89 L.J.,K.B. 
1039—26 Com. Cap. 37—36 T.L.R. 
797—124 L. T. 117. 

(3) [1920) 2 K.B. 714—89 L.J , K.B- 
1024^25 Com. Cas. 335—64 S. J. 
652—36 T.L.R. 739. 
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” To hold otherwise would produce 
extraordinary results. The damages 
payable would depend partly on the 
date when the plaintiff issued his writ, 
partly on the length of the interlocu¬ 
tory proceedings, partly on the illness 
or good health of the parties as the 
trial approached, partly on the num¬ 
ber of prior cases which occupied the; 
time of the Court, and partly on 
whether the Judge reserved his deci¬ 
sion or not. They might depend also 
on whether judgment was entered for 
the plaintiff by the judge of first 
instance, or by the Court of Appeal 
or by the House of Lords. Such a 
state of things would, I think, be most 
unsatisfactory. It would encourage a 
plaintiff to hasten or postpone the 
trial according to his view of the 
money market, and he might gamble 
on the rate of exchange. If the 
damages are fixed at the date of 
breach where the contract is wholly 
to be performed in England, such also, 

I think, should be the result where 
the breach is out of England. There 
should not be varying rules in such a 
case. If the damages are once 
crystallized at the date of broach, 
then a definite date is given for the 
ascertainment of exchange, and the 
amount found payable at the hearing 
is awarded without regard to the 
fluctuations of the possible date of 
trial.’* 

These considerations ayply to the 
present case. It is undesirable that 
the amount which the plaintiffs 
receive should depend on the particular 
date on which this Court gives judg¬ 
ment, a date which depends on vary¬ 
ing circumstances. On the date on 
which the English High Court gave 
its judgment, defendants came under 
a legal obligation to pay the sums in 
question to the plaintiffs, for a foreign 
judgment is regarded as creating a 
debt, the defendants being under an 
implied liability to pay its amount 
(see Halsbury’s Laws of England, 
Vol. VI, Article 417, p. 281) ; and the 
principle applicable in the case of the 
breach of contract which brought 
defendants under a legal obligation to 
pay damages to plaintiffs applies 
equally in favour of converting at the 
rate of exchange ruling when that 
legal obligation arose. The sub- 
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sequent variations in exchange under 
which those sums became of greater 
or less value, when expressed in 
Indian currency, are immaterial for 
reasons given in the judgment of 
Srutton L. J. in Di Ferainando y. 
Simon, Smits and Co. (2) He says (up. 

414,415, 3 K. B:- 

On principle the matter appears 
to stand thus: When a plaintiff 
claims damages for breach of contract 
to deliver goods in a foreign countrv 
at a fixed date, the measure 
of damages is, if there is a market, 
the market value of those goods 
at the place where and on the 
day when they should have been 
delivered; and it is immaterial to 
prove that at the date of the judg- 
nient awarding the damages the 
goodt were either worth more or 
worth less than they were at the 
(late of tlie l)reac-li...Thc reason is 
that subsequent lluctuations in the 
value of the goods which ought to 
have been delivered are too remote as 
a consequence of the original hreacli, 
to he taken into account by the Court. 
Incretorci, shutting out the change 
in the value of the goods after the 
(later of the breach, if the damages have 
to he assessed in the currency of a 
foreign country, the Court has to 
arrive at a figure expressed in forei^'n 
currency. An English Court however 
cannot give judgment in forei'-ni 
currency, there being no power "to 
enforce such a judgment. There- 
ore the Court must translate into 
-nglisli currency the figure arriv- 
ed at as the damages in foreign 
currency on the date of the breach- 
Just as the c ourt has to exclude from 
* ® of the damages the 

subsequent change in the value of 

the goods after the date of breach, so 

chanii'*''' t'le subsequent 

Ster?h« H ‘the currency 
the breach ; and for 

changeTin?if"°V"^"'®ty, that the 

are tofri the currency 

breach toT°\® i ^°i^sequence of the 

by theCoJrV' " consideration 

cu?r°encllhi''H calculating in Indian 
anil mh”? iOS-l" 

anaiH-17-0 arising under the judg- 
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ment of Foiiriiary 33, 1331, tlii; Court 
must exclude from the calculation of 
tho.se damages the subseqiiont change 
in the value of this currency. 

It should also bo noticed that the 
Court in -Di Feminando'n case (1) rely 
on Scott V.-Bevan (4). The substance 
of the decision in that case is given 
in Scrutton L. J,’s judgment just re¬ 
ferred to. That was a case of an 

action brought on a Jamaica judgment 

for a sum of money, and the Court 
held that (his sliould be converted on 
the basis of the actual rate of exch¬ 
ange ot Ike dale oj ike Jamaica jiidqinenl 
Mayne on Damages, 7t!i Edn., j)’. 3r,(;,' 
cites this case as authority for the 
general proposition that the rate of 
exchange prevailing at the date of 
the foreign judgment sued on is the 
one to lie taken ; and this view has 
clearly been aftiimied by the Court of 
Appeal in England. 

I think the same rule should he 
followed here. As an analogous case 
1 may refer to the one where " monies 
expressed to he payable in British 
currency are jiayable in India ” 
under an order of Privy Council. 
Under section 610 of the former 
^'ode ot 186^, these were to he 
estimated according to the rate 

of exchange for the time being fixed 

by ttie .Secretary of State for India 
m Cmuncil, with the concurrence of 
the Lords ommissioaers of Her 
Majesty’s Treasury, for the adjust¬ 
ment ot financial transactions bet¬ 
ween the Imperial and the Indian 
Governnicmts.” The Allahabad and 
Bombay High Courts held that, where 
payment was made after execution is 
rs:,uod m India, the rate must be that 
at the time of issuing the writ • 
P(p-«,« Sa47t V. Ram Dayai (5) gnd 
Ukmrda. r^AUTAjmuUnkhan ^6). The 

haild^^h^ Other 

that prevailing at the date of the 
Envy Council order : Dakhina Mohan 

Mohan Roy I'D n,m 

sUm (8) 

(4) [18311 3 B. (V Ad. 78—9 L J 
(O. S.) K. B. 152, ^ ^ 

(а) 11886J 8 All. 650-(1886) A. W 

IN. 249. 

(б) [1881] P. J 40 

(7) [1896J 23 Cal. 357. 

(«) [1897] 2.5 Cal. 283-2 C.W.N. 89. 
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This difference of opinion has been 
settled in favour of the Calcutta view 
by the insertion of the words at the 
date of the making of the order (i. e., 
the order of His Majesty in Council) 
after the words “ for the time being 
fixed'* in the corresponding provision 
contained in Order 45, rule 15 (3), 
of the present Code. This supports 
the view that the rate of exchange at 
the date of a foreign judgment sued 
on should similarly be chosen in pre¬ 
ference to that prevailing on the date 
w hen the judgment ordered to be 
given effect to in India. 

It is agreed that the rate of exch- 
'ange as on February 23,10:21, was 
1-9. 3 & 11/16 d 

The full amount due (Rs. 2,44SHt-0) 
has already been paid to plaintiffs as 
admitted by Mr. Campbell. 

Decree for plaintil'fs for costs of 
th e suit. 

Suit decrefd. 
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Macleod, C. J. and Crump, J. 

'Jimmappa Annaija Bhaita —Plaintiff- 
Appellant. 

V. 

Manjaya Jdttaya shdti and others — 

Defendants —Respondents. 

S. A. No 33 of 1921, D -Gth Febru¬ 
ary 1923, from the decision of Dt. J. 
Kanara, in Appeal No. 114 of 19<i(). 

Civil P.C , 0 C, R. 2— Prior .viit for profit- (h 
tenant!i4n~Cojnmon-Later ■'ont for partition 
and profits not barred. 

Ir\ 19iG, the plaintifis claimed to have loft 
thfiir moiety of the Mulgoai to defendants on 
Chalgeni for Hs, 50 a year and, they sued for 
five years’ accumulation of unpaid rents. The 
Court held that there was no evidence of any 
Chalgeni, But it held also that plaintifis and 
defendants were tenants-in-common, and as 
the defendants could not prove exclusion, 
they had to pay the plaintiffs their half share 
of the mesne profits. In the second suit they 
asked for partition, in addition to the profits 
belonging to their share. 

Held; per Macleod, , C. A- The cause of 
action in the second suit had no ^ connection 
with the cause of action in the suit of 1^^^* 

But even if the Plaintiffs in that suit had 
claimed a half shars of the profits in the suit 
propert>, which belonged to them and the 
defendants as tfinants-in-common, without 
suing for partition the suit would not bar a 
later suit for partition under the provisions of 

Order 3, rule 3. 1^ ^ ^1 


Per Crump. J.—The words “cause of action” 
must be interpreted with reference to those 
facts which the plaintiff sets out as grounds for 
the relief bo claims. [P 4-il C 1] 

G, P, Murdeshwar —for Appellant, 

S. V, Palekar and A, A, Pciifi—iov 
Respondents, 

Macleod, C- J.— The plaintiffs sued 
for partition and separation of their 
half share in the plaint lands. The 
first issue was whether the suit was 
barred by Order 2, rule 2, Civil Proce¬ 
dure Code. That issue was found in 
the affirmative by the trial Court 
and the plaintiff’s claim for partition 
was disallowed, but a decree was passed 
against certain of the defendants for 
Rs 150, being the plaintiffs’ share of 
the profits of the suit property. An 
appeal against that decree was dis¬ 
missed. It has been found that the 
plaintiff’s were entitled to a moiety of 
the Mulgeni lease relating to the 
land, and in the Record of Rights of 
1909, the plaintiffs were entered as 
mulgenidars along witli the defen¬ 
dants’ family. 

Then in 1916, the plaintiffs claimed 
to have let their moiety of the Mul¬ 
geni to defendants on Chalgeni for 
Rs. 50 a year, and they claimed five 
years' accumulation of unpaid rents. 
The Court held that there was no evi¬ 
dence of any Chalgeni. But it held also 
that plaintiffs and defendants were ten- 
ants-in-common, and as the defendants 
could not prove exclusion, they had to 

pay the plaintiffs their half share of 

tho mesne profits. 

In this suit they asked for parti 
tion. in addition to the profits belong¬ 
ing to their share. Now it will.be 
seen that the cause of^ action on 
which tho plaintiffs relied in the 
suit of 1916, was a Chalgeni lease. It 
was found that there was no such 
lease Tho Cowrt however, gave 
them something which they did not 
ask for, namely, profits belonging to 
their share as Mulgenidars. It w 
difficult to see then how it could 
possibly be said that the cause oi 
action in the present suit has acny 
connection wRh the cause of .potion 
in the suit of 1916. But even if tne 
plaintiffs in that suit had claimea 
a half share of the profits in tne 
suit property, which belonged 
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them and the defendants as tenants- 
ia-c«mmon, without suing for parti¬ 
tion, I cannot see how such a suit 
would bar a later suit for. partition 
under the provisions of Order 2, 
rule 2. Tt is always open to a tenant in¬ 
common to claim his half share of the 
profits of the land which is jointly 
owned, and there is no obligation 
lying on him in his suit for profits, 
also to claim partition. The cause of 
action in a suit for profits would 
be the fact that there is a 
tenancy-in-common, the fact that 
one of the tenants has collected the 
whole of the rents, and that the other 
tenant is entitled to his share, and 
the relief which could be claimed on 
that cause of action would be half a 
share of the profits. There must 
always be a constantly recurring 
right for one tenant to demand parti¬ 
tion from the other. Therefore it 
would always be open at any time, 

as long as the tenancy-in-common 

continued, for one tenant to file a 
suit for partition irrespective of any 
suit which has been filed between 
them for a share of the profits during 
the continuance of the tenancy-in- 
common. Therefore it is clear that 
Order 2, rule 2, does not apply to 
this case, and the claim for partition 
must be tried on its merits. The 
appeal must be allowed and the 
suit returned to the trial Court for 
disposal. The appellant will be enti¬ 
tled to his costs in this Court and 
in the lower appellate Court The 

costs in the trial Court will be costs 
in the cause. 


Crump, J. —It seems to me cle 
that the cause of action in the ui 
vious suit is not identical with ti 
cause of action in the pi 
sent suit. The words “cause 

action must, I think, be interpret 
ith reference to these facts whh 

thp grounds f 

he relief he claimed. In the pre\ 

ous suit he sued as a landlord to r 

trsf/r*’it is diffice 
nartitin^°'^ tu ^ could have claim 
Jours^of"? ? inti 

was ioinfl ' 

nerlipw \ interested in certain pr 
a shareTn^n^^" entitled 

d share in the profits does not alt 

the cause of action on which the su 
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was based. The cause of action for the 
later suit is the co-tenancy which was 
held proved in the former suit ; and 
it is clear that those two causes of 
action are not identical, and, there¬ 
fore, Order, 2, rule 2, has no appli¬ 
cation here. Indeed it would be 
unfortunate if we were compelled to 
dismiss the suit on any such grounds, 
for that would 'clearly lead to most 
inconvenient results. 


Appeal allowf4, 
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Martkn and Fawcett, JJ. 

Shankar Sdkkaram t/uffda/e—Plain¬ 
tiff-Appellant. 


V. 

Raianji Prtrnji Def endant— 

Respondent- 

b.A No. 737 of 1921, D/-I7th Novem¬ 
ber, 1^22..against the decision of the Dt, 
J. at Thana, in Appeal No. 96 of 1921. 

{a) Compromie DccTee^-Execution beyond 
time allowed by the decree is barred^Time 
of essence. 


— ^ viic aiTlYeci a 

the compromise lu question. There was a pro“ 

M payment by 

the defendant ot a certain sum of money and 

the building of a new wall within two months 

from the date of that compromise. Admittedly 

the money was not paid nor the wall built 

within the two months. Nothing was done by 

either party until the defendant took out the 

execution. There was no evidence at all of 

any intervening acts of the parties after the 

de- roe. There-was therelore, a 
Upse of tune of jubt over one year from\he 
date nxed by the compromise for the perfor- 
mance of the acts, [P ^^2 c IJ 

'lhat time was the essence of the con¬ 
tract; the defendant was out of Court because 
he was a year oui of time and no waiver or a 

iiew agreement had been shown to have taken 

p ace. But supposing time was not of essence 
of the contract the defendant could not even 
then, after an unpxplained delay of one year 
obtain specific performance of this agreement. 

/M , [P444 C 1; P 445 C 1) 

{b) Contract Act, S, 55—Time of essence- 
intention. 

The question whether time is of the essence 
Of the contract depends on the intention of the 

parties. Equity has never laid it down that a 
man must never be allowed to mean what he 

[P 442 C 2] 

(c) Specific Performan&e— Delay, 

An unexplained delay for one year or even 
nlrt/* suibcieiit to negative the rights of a 

party to obtain specific performance. [P 445 U 1] 


‘142 Shankar Sakharam v. 

(d) Compromise Decree—Vdryin;/ teims. 

It cannot be laid down in tlic hard and fast 
way as baing a universal proposiciori capable 
of no ex Manation or deviation, that a consent 
decree d ffers from a contract in as much as 
its terms can never be varied except by consent. 

[P. 446 C. 1] 

0, N'. T^akor and 0, P. Murdeskwar — 
for Appellant. 

W, B. Pradhan —for Renpondent. 

Marten, J. —The (luestion in this 
ca^e is whether, notwithstanding the 
lapse of time and the conduct of the 
parties, it is still open to the defen¬ 
dant to enforce the compromise embo¬ 
died in the consent decree Exhibit 28 
in this suit. 

The plaintift' and defendant are ad¬ 
joining owners, and it would appear 
that before the commencement of this 
litigation the western wall of the 
plaintitEs building was a mud wall, 
and that the eastern wall of the defen¬ 
dant’s building adjoined it. The defen¬ 
dant wanted to rebuild his house and 
in the course of that rebuilding the 
plaintiff alleged that the defendant 
encroached upon his, the plaintiffs, 
rights- Thereupon this suit was 
brought for an injunction and other 

relief. 

On the 29th of January 1920 the 

parties arrived at the compromise in 
question which is embodied in Exhibit 
28. To indicate very briefly the 
nature of the point this Court has to 
decide, I will state that there is a pro¬ 
vision in that compromise for the 
. Dayment by the defendant of a certain 
ium of money and the building of a 
jnew wall within two months from the 
date of that compromise. Admittedly 
the money was not paid nor the wall 
built within the 2 months. So far as 
toe evidence before us is concerned, 
nothing was done by either party 
until the defendant took out the pre- . 
^ent Darkhast of the 30th of March 
1921, Exhibit 1. That Darkhast states 
that the defendant told th^ plaintiff 
several times in accordance with the 
terms of the decree to do certain 
things. But apart from that mere 
statement in the Darkhast which is 
not evidence, there is no evidence 
before us at all of any intervening 
icts of the parties after the date of the 
decree. We have therefore a lapse of 
Jiue of just over one year from the 
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date fixed by the compromise for the 
performance of these acts. 

The defendant’s answer is that his 
acts of payment of the money and the 
building of the new wall were all con¬ 
ditional upon the plaintiff first pulling 
down an old wall, and that as the 
plaintiff’ did not pull down that old 
wall, he the defendant is absolved 
from strict compliance with the provi¬ 
sions as to time inserted in the com¬ 
promise. The Darkhast Exhibit 1 is 
based on the defendant’s view of the 
true construction of the contract. 
There he asks that the plaintiff should 
he made to pull down the old wall, and 
that if he does not do it, the Court 
should have it done and direct pay¬ 
ment of the costs out of the money 
the defendant was to pay. He makes 
there no offer of his being ready and 
willing to pull down the old wa 1 at 
his own expense, supposing the Court 
is against his view of the contract. 
However before us, at the conclusion 
of the argument of his pleader, the 
defendant undertook to pull down the 
wall at his own expense, supposing 
the Court was against him on the true 
construction of the compromise. 

It is, therefore, in the first place, of 
importance to see what actually was 
the compromise which the parties 
arrived at. 1 will take it as set out 
in the decree Exhibit 28 at page 12 of 
the documents before us, which the 
parties have agreed should be taken as 
containing the relevant terms, subject 
to this, that although the translation 
before us is an official translation, an 
alternative translation of para 5 has 
been put in by the Court interpreter, 
w'hich 1 will refer to later. 

Turning then to the comproJiiises 
clause 1 provides that the plaintiff 
should leave vacant for the purpose 
of a. lane a space 3 feet in breadth, 
and the defendant should pay to the 
l)laintitf witl^in two months Rs. 250 as 
compensation, and the parties are to 
be the joint owners of the lane 3 feet 
in breadth which will be so kept and 
both of them may make use of it. 

stopping there for a moment, the 
(leferulant contends that as the plain- 
titf had to leave vacant this 3 feet, ii 
implies that he must pull down his oia 
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wall. But the alternative view is that 
this particular clause was merely a 
provision as to what was to happen in 
perpetuity as regarJs this particular 
space, viz, that it was to be a common 
passage way—an open space between 
the two houses. 


Turning next to clause 2, this pro¬ 
vides that “ the defendant should build 
at his own cost a pukka chunam built 
brick wall with strong foundation of 
the present height at a distance of 3 
feet beyond the foundation of the wall 
on the western side of the plaintilf’s 
house and the stone wall of tlie rear 
compound which has to be pulled 
down for making the said lane." 
Stopping tliere, again, for an explana¬ 
tion, I understand the effect of tliis to 
be that the lane space of 3 feet was to 
be taken out of the plaintilf’s land, 
and his old mud wall was to be set 
hack by approximately 3 feet, the 
width of the passage, and that accord¬ 
ingly it was on the plaintilf’s land 
that tlie new fueax wall was to be 
Imilt. Tliere is no doubt that the 
defendant was to build this wall, and 
it is obvious that before ho could do 
so, the old mud wall had to be pulled 
down ; and here in this clause tliere is 
a roferenco to the stone wall of the 
rear compound which has to lie pulled 
down. Tlie flefcndaiit say^; that it was 
the pluiiuilt who was to pull down. 
fiUt on the other hand it may he 
pointed out that tliis clause is dealing 
with what the defendant has to do, 
and therefore it would seem equally 
consistent with the intention of the 
parties, or even mure probable that it 
was their intention that the defendant 
Hhoulcl carry out the whole work, 
namely, not merely building the new 
wall but also pulling down the old one- 


^ clause 2 and clause 

and 4 deal with certain matters, si 

as, opening windows and raising 

respective houses j 
keeping the lane for use in coinn 
tree from obstructions. 


Then comes clause 5 as to wt 
opposing views are put forward, 
the original official translation it r 

as follows;-‘-The defendant sh( 

r.n build a 1 

wall after pulling down the afores 


wall within two months from today, 
and if he does not do so the plaintilf 
should get the wall built through the 
Court and each party should bear his 
own expenses of this suit.” Now on 
that clause as so tran,slated. I should 
have thought it perfectly clear that it 
was the defendant to pull the old wall 
down, and further it is quite clear that 
ho was to do all tliesc tilings within 
two months from that date. 

The alternative translation of this 

clause by the Court interpreter is 

‘As to the putting up of a new wall 

after pulling down the above wall, 

and as to the payment of the said 

sum to be made, the defendant should 

within two months from this day put 

up the same and give it. In case of 

his failing to do, the plaintiff is to get 

it^built through Court. And the cost.s 

Oi this suit are to be borne by the 
parties. 


J. ^ ill 


J. 


- ao icaiiv 

much (hlterence between the two 
translations. It is at any rate quite 
clear that two things had to be done 
by the defendant, to build anew 
wall and to pay money within two 
months. Even on this alternative 
translation, it wouhi rather seem that 
the whole work was to be done by the 
one man, for the sentence runs “ As 
to the pimdng up of a new wall after 
pulling down the above wall’ the 
delendant was to do certain things 
Speaking for myself, the view 1 take 
01 tins contract is that it was the 
delendant who was to pull down the 
old wall in addition to putting up the 
new one, and that consequently he 
has been wholly wrong in the course 
he has adopted. 


But there is an alternative view 
hat this (lontract iv: so ambiguous 

that It IS impo.ssible for the Court to 

aay definitely which party it was who 
had to pull down and pay for pulling 
down the old wall. In that event it 

would seem that the parties were 
never arfidm, and in that view there 
would be no contract. 

4 

Even if it be held that the view 
taken by the respondent is correct, 
and that it was for the plaintiff to 
pull down the old wall, how does the 
matter stand on that basis ? The 
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defendant who is in effect insisting 
on specific performance of the agree¬ 
ment has done nothing active what¬ 
ever for over a year after the expira¬ 
tion of the stipulated time, namely, 
the two months. He has not paid 
the money He has not said to the 
plaintiff : “ My view is that you the 
plaintiff ought to pull down this wall, 
but without prejudice I will pull down 
the wall in order to build up a new 
one, and we will determine later 
whether I am entitled to claim from 
you a refund of the expenses which 
ought properly to be borne by you”. 
Nothing of the sort is done at all, and 
it is not as I say till the 30th of March 
that he comes to the Court. 

First of all, then are we to consider 
that time was of the essence of the 
contract under this compromise ? In 
the view I take, I am disposed to 
think that the parties did intend that 
time should be of the essence. This 
two months” is mentioned in a couple 
ot places. There was already litiga¬ 
tion between the parties. The defen¬ 
dant on the one hand was presumably 
wishing to get on with his new build¬ 
ing. The plaintiff on the other hand 
had alleged that his old wall was 
damaged. It seems to me, therefore, 
quite consistent v/itli the actual words 
used by the parties, that the two 
months which they stipulated for was 
the time intended to be kept, unless 
there was a subsequent agreement by 
both parties to the contrary. 

The respondent has cited to us a 
decision of Mr. Justice Beaman sitting 
with Mr, Justice Heaton in B^agvant 
Gopul V. App(yjt Oovind (1), where the 
learned Judge is expressed to enun¬ 
ciate the law in these terms; 
“Speaking here for myself, I have 
not much admiration for #he equity 
rule that in buying or selling or other¬ 
wise transferring real estate a man 
must never be allowed to mean what 
he says,,^ That if he says the bargain 
is to be concluded within six months, 
he must not be taken to mean six 
months, but any reasonable time 
which, according to the view of th? 
Courts, may extend to six or sixty 
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years. The rule is, however, venerable 
and has the sanction of such high 
authority that it is useless now to 
criticise it’. With great respect to 
the learned Judge, the equity rule 
which he is there expressed to lay 
down is not, I venture to think, to be 
found in any of the authorities recog¬ 
nised by the legal profession at large. 
The real equity rule is based on, or 
may be expressed, in much the same 
terms as will be found in the Indianl 
Contract Act, S. 55, and is to the 
effect that the question whether timt 
is of the essence of the contract 
depends on the intention of thel 
parties. Equity has never laid itj 
down that a man must never bej 
allowed to mean what he says. Still 
less —Isay this without looking up 
the authorities but in perfect confi¬ 
dence—will it be found that there is 
any case in England or elsewhere 
where a Court has decreed specific 
performance of an agreement to sell 
property after a lapse of 60 years. 
Nor will it do so after a lapse of 6 
years, unless the parties themselves 
have expressly extended the time for 
completion. 

A case, whic’i is often useful to 
refer to where acts have to be per¬ 
formed within a certain time, and 
more especially if it is alleged that 
there has been a waiver, is Earl oj 
Daniley v. Tha proprieAors &c. of the 
JjOndon^ Chatham and Dover Railn'ay. (2) 
There an agreement between Lord 
Darnley the land owner and the 
Railway Company was embodied in a 
private Act of Parliament, under 
which the Railway Company obtained 
their statutory powers to build the 
railway. By article 10 of that agree¬ 
ment, the Company agreed ” to make 
and maintain, for the convenience of 
the Earks estate, so many crossings 
across the extension railway, and of 
such kinds, whether above, below, or 
on the level, as Mr. John Glutton, or 
him failing, the engineer or surveyor 
of the Earl, his heirs or assigns, shall 
within one month after obtaining 
possession of the land of the Earl, 
direct and notify in writing to the 
Company or their engineer.” The 


(1) [1916] 18 Br^m.L R. 803—36 LC. 
598. 


(2) [1867] L.R. 2 H.L. 43. 
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requisite notification was not given to 
the Railway Company, but in ignor¬ 
ance of the real facts, the Railway 
Company took up an award that was 
made under the agreement, and it was 
then said that they had waived the 
provision as to time. It appears from 
the judgment of Lord Cranworth at 
p. 59 that “ the only written direction 
and notification which Mr. Clutton 
made was made on the 5th of March 
1859, being nearly three months, 
instead of one month, after the res¬ 
pondents^ had got possession of the 
land . Ihe learned Judge proceeds : 

It was therefore impossible for 
Lord Darnley to obtain a decree for 
specific performaiice ot the agreement 
on the ground that Mr. Clutton had, 
m the stipulated mode and in the 
stipulated time, indicated what was 
to be done. ft was argued, how¬ 
ever, that relii't ought to be given on 
one of two grounds; either that the 
agreement did not mean to make the 
one month an essential condition of 
the contract; or, if it did, then there 
was a waiver. Then the learned 
Judge proceeds: the first point it 

IS unnecessary to say more than that 
the circumstances indicate a very 
clear intention on flic part cf the 

contracting parties to make time an 

es.sential part of the contract”. At 
page GO the learned Judge said 
When parties, who have hound 

them.se ves by a written agreement, 

depart from what has been so ao-reed 
on m writing, and adopt some other 
line of conduct, it is incumbent on 
the party insisting on, and endcavour- 
log to enforce, a subistituted verbal 
agreernent. to show, not merely what 

nich the parties were proceedinc’ 

t’ut also that the other party had The 

were proceeding on a new agreement 

Sood™TSl 

“Bothnari-^ page 61 he says: 
the strict ter^ to act on 

to discover thL 

(u)nduct of the nartip ^ ^ the 


4ily 

•Standing of Mr. Cuhitt as of Mr. 
Clutton”. 

Now I agree that the present is not 
the case of a Railway Company 
building a railway, when no doubt it 
would be of great importance to know 
at the earliest possible date, what 
level crossings would have to ho 
constructed. But I have already indi¬ 
cated the grounds for considering 
that time was of importance to the 
present partie.s, and Lord Darnley’s 
case may perhaps be regarded as at 
any rate one instance where equity 
did not prevent the parties from 
carrying out what they meant. 

In that view of the case therefore 
namely, that time was of the essence 
of the contract, for that is the view 
vvhich I personally take, the defen¬ 
dant IS out of Court because he was a 
year out of time, and no waiver or 

new agreement has been shewn to 

nave taken place. 

But suppo.sing time was not of the 
essence of the contract, could the 
defendants even then, after this lapse 
ot tune, obtain .specific performance of 

on of f'lTTT ■ 

i 1 , inf f '^1 far as one 

can infer from the present contentions 
) the parties, that the question as 
to who was to pull down the old wall 

l-nows that in nu.at cas.s an VT 

explained delay of one year or even 
le.si IS sufficient to negative the rights 
of a party to obtain specific perfor 
inance. If parties will sleep on their 

CoimroT'a 

special relierThicL\Ts''!abKrgi?^^ 

the defendant has failed to establish 

?n hl's"Dha‘Atr 

wSob r “ TSS 

It is unnecessary for me to dheide it'. 

reliance on 

ffcniram Dagduram v. Jana Yesa ( 3 ) 

cimrLf from a 

extract inasmuch as you can never 
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vary its terms except by conse:^t. 
.Now in a broad general sense I under* 
jptand that proposition, but to my mind 
it cannot belaid down in that hard 
and fast way as being an universal 
proposition capable of no explanation 
or deviation. Admittedly one excep¬ 
tion is in cases of landlord and tenant, 
and it is sufficient to say that the 
point was considered by Sir Norman 
Macleod and Mr. Justice Heaton in 

Siipda Gujar y. Aladhavrao Jivram (4) 
where Sir Norman said : “ The Court 
cannot lay down a general principle 
that in no case can the terms of a 
consent decree be varied.” In that 
particular case the Chief Justice 
thought that tlie consent decree 
amounted in edect to a redemption 
decree. Mr. Jintice Heaton thought 
the contract they wore there con¬ 
cerned with was something like an 
agreement of sale and something like 
a mortgage ; but whichever it was, 
the Court was entitled to give relief in 
that particular case. 


. Ratanji (Marle i, J.) 1923 B mbay 

and under these circumstances if the 
other party chose to stand by, seeing 
money expended and knowing that 
time had elapsed, it may be that on 
equitable principles he would be estop¬ 
ped when the work was completed 
from turning round and saying “ [ 
will accept that work, but I won’t 
perform my part of the contract, 
because your work was performed 
late. If hero, for instance, the defen¬ 
dant had built that new wall, and had 
finished it one or two months late 
without any objection by the plaintiff, 
in my opinion the plaintiff would not 
have been able to turn round and say : 

“ I will accept that nice new wall, but 
as you built it late, I won’t allow you 
to use the passage way of 3 feet. I 
shall claim to retain that as my own.” 

Under all the circumstances of the 
case, therefore, I think tlie conclusions 
arrived at by the lovver Courts were 
incorrect, and that this appeal must 
be allowed with costs against the 
defendant throughout. 


One important distinction of fact 
exists between that case and this. In 
22 Bom. L.R. 7^0 there was a preli¬ 
minary payment to be made, and the 
Court held chat the really important 
date was when possession of the land-; 
was to be given, and that accordingly 
as the first payment, though made 
late, was paid long before the date 
fixed for possession, the delay in 
question should he excused. Here wo 
have nothing of that sort. The date 
for giving completion or possession, 
whatever one likes to call it, was 2 
months from the date of the com¬ 
promise. Nothing was done up to that 
date: nothing was done afterwards. 
So that there seems to me a broad 
distinction of fact between that case 
and the present one- 

There are also clear grounds on 
which the other decision I have 
referred to viz^ of Mr. Justice Beaman 
in Bhagvant v. Appdji (1) could be 
sustained, because it would appear 
there that the contract had been partly 
performed by the party who was late 
in performing it. He had apparently 
carried out certain building operations 


(4) [1920] 44 Bom. 544 -22 Bom. 
HR. 780—0/ l.C. 534. 


The effect of our decision is to 
render the compromise arrived at, 
nugatory. But in this connection I 
should mention that Mr Thakor, 
counsel fur the appellant, has told the 
Court. He said: *'[ have definitely 
elected to treat the terms of the 
decree at an end and nugatory, and 
therefore I forego any relief in iriy 
suit." [ say 'his to prevent it being 
suggested that it is now open to the 
plaintiff to go on with liis suit as if 
there never had boon any decree 
passed in it, or to go on at all. As far 
as I can see, this suit is ended except 
in so far as any execution as regards 
costs is concerned 


P. C\ Appeal allowed with costs 
against the defendant throughout- 
Uarkhast dismissed. Liberty for the 
defendant to withdraw the Rs. 250 
paid into Court. 


Fawcett, J.—The judgment just deli¬ 
vered by my learned Brother deaU 
very fully and clearly with the ques¬ 
tions arising in this appeal, and I 
concur generally in his observations. 

I think the first question to decide is 
whether we are prevented in any case 
from granting equitable relief to the 
defendant against the condition in the 
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consent decree requiring payment and 
the building of a certain wall within a 
period of two months. The appellant’s 
pleader relied upon 16 Bom. L.R. 668 
(3) which, if accepted, might be held 
to prevent a Court exercising this 
equitable jurisdiction, in any' case 
where there was a consent deeree, 
except v.-here that decree itself esta¬ 
blished the relationship of landlord and 
tenant. But such a reading of the Full 
Bench decision in Krishnabai v. Hari 
(loviral ( 5 ) seems to me entirely to 
Ignore the basis of the judgments of 
Bir Lawrence Jenkins and Mr. Justice 
Beaman, which proceed mainly upon 
the view taken in iVenluorih v. Bullen[io) 
that “ the contract of the parties is 
not tlie less a contract, and subject to 
the incidents of a contract, because 
Uitje IS superadded the command of a 

'is a general principle, 
and the Court adopted it in overruling 

'decision of this Court in 
bhirehuh Timappu v. Mahablya ( 7 ) that 

the doctrine of equitable relief against 
penalties could not be given effect to 
as regards the compromise of a suit. 
It seems quite clear that the case of 

J Bart ( 5 ) follows the 

Madras Court in dissenting from 
0 Bom. 4.35 (7). A similar view is also 
taken by the t'alcutta High Court and 
a recen ruling to that effect is reported 
II Gopal krukr.a .yatk y. Hari Aalh (8) 

based again upon the same case of 
Wentivorth Bulhn ( 6 ). 


417 


iheiefore, so far as 16 Bom. L.R. 
contravenes what has been 
actually laid down in the Full Bench 
^ase of 31 Bom. !5, it is not, I think 

r') nding upon us, and we have as 
’Br'oBmr learned 

H tor holding that there is no general 
hi 7 S®^ equitable relief in cases of 

be cons deL^^^-?^^ each case must 
considered on its own merits. 

‘Sr 

whptVicf; . uuve to consider is 
__ ^ or is not of the essence 


( 5 ) 

( 6 ) 
(7) 


I1S29I 9 i 
(0-s.) K.B. 33 , ■ 

[1886] 10 Bom 435 . 

[19^1] 34 C.L.J, 157- 66 LC. 766 


of the contract, and the relief which a 
Court of Equity gives in cases of this 
nature is (as stated in llalsbury’s 
Laws England, Vol, XlIJ, Art. 382, 
page 154), analogous to relief against 
forfeiture. The condition as to the 
time within which the defendant 
■should do the acts of payment and 
building is contained in a separate 
clause of the compromise, and it seems 
to me that pnrnu facie the intention of 
the parties was that time should be of 
the essence of the contract. It is 
obvious that the plaintiff might be put 
to very serious inconvenience, if he 
was to remain in suspense for a ern- 
siderable period as to whether the 
western wall of his house and the 
stone wal ot the roar compound were 
to be pulled down or not; and inas¬ 
much as the land in question under 
the compromise admittedly belonired 

to the plaintiff, so that compensation 

was given tc him m respect of it, he 
would be in a dominant position, 

enabling him to stipulate that the 

proposed alterations must be carried 

out within a fixed time. This is only 

rpo-m ^•’^'’uution and not a 

regular suit, and therefore no evidence 

has been recorded which might help 
whether"' ■ this question 

essence of the contract. But thS 
parties could have asked the Judge to 
record such evidence, if there '’ was 
anything material to be brou<>-ht to 
notice, and as they have not done so 

Jhe"." the questiorupmi’ 

the available materials. I conLr 

therefore, with my learned Brother in 

H 01, d hold “„‘SedL 

be <f the essence of the contract. 

tend" that pleader con- 

dan? '^eainst the defen- 

defendant to pull down tie wall If 

tllf 'sho"n°’l that the piain- 

would liaie beenlola 

clearly in the firsE^pan or^fate 5^? 

u!)oi?Th the obligations 

ipon the plaintiff are ffrst of all 
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stated. On the contrary the reference 
to the pulling down of the wall 
appears in clause 2 of the compromise 
—a clause which deals mainly with 
the acts that had to be performed by 
the defendant, the only clear excep¬ 
tion being the plaintiff’s supply of 
certain doors and windows for the new 
wall. The pulling down of the wall 
would not be a costly operation, so 
that it would naturally be put upon 
the plaintiff rather than the defendant. 
Therefore I do not think we ought to 
accede to this argument. 

But, even suppossing that this was 
the real intention, it does not in my 
opinion follow that the defendant 
could stay quiet indefinitely and come 
at his own leisure and convenience to 
the Court to ask for relief of the kind 
he is now seeking. The compromise 
itself says that the new wall should 
only be built after the other wall had 
been pulled down, and as the new wall 
was to be built within 2 months, the 
obvious intention was that the pulling 
down of the old wall should be done 
wil.hin the same period, and neces¬ 
sarily at an early stage, so as to admit 
of the new wall being built within the 
period of two months. This circum¬ 
stance clearly imposed an obligation 
upon the defendant, if he found the 
plaintiff neglecting to pull down the 
wall in sutficient time to enable him 
to comply with time-limit of the com¬ 
promise, to take some definite steps to 
remedy this He could, for instance, 
have sent him a written notice, say 
three weeks after the date of the com¬ 
promise. But it is not suggested that 
any such step was taken, and the 
defendant rested on his oars for about 

a year. 

That being so, I think that the 
Court should act upon the principle 
that the plaintiff in equity is bound to 
prosecute his claim without undue 
delay, and that a Court of Equity 
should refuse to comply with his 
demands, where the plaintiff has slept 
upon his rights and acquiesced for a 
great length of time. 1 think also a 
further reason for such refusal is the 
principle on which the Court acts in 
an analogus case of reduction of the 
amount payable by a debtor to^a 
creditor. This is dealt with an Art. 177 


at page 152 of Halsbury’s Laws of 
England, Vol 13, as follows :—“ Where 
money is actually payable, or to 
become payable a provision may 
validly be made for diminishing the 
amount, or making it payable by 
instalments, or allowing other conces¬ 
sions to the debtor upon stipulated 
terms; and if the debtor complies 
with the terms he is entitled to the 
benefit of the provision. But he must 
purchase the benefit by strict compli¬ 
ance with the terms ; and, if he is in 
default, the full debt is payable and 
he cannot claim relief as against a 
penalty. 

I do not say that this case directly 
falls under that rule of law, but in 
this particular case the main conces¬ 
sions seem to have been made by the 
plaintiff for the benefit of the defen¬ 
dant. In particular, I refer to the 
grant of 3 ft. of land as a space 
between the two houses- That conces¬ 
sion is given upon certain terms with 
which (on the principle just referred 
to) the defendant, being thus benefit- 
ted, must strictly comply. This is 
only another instance of the principle 
that the Court will not grant relief to 
a person who has slept upon his 

rights. 

I would only add that I do n®t think 
that the ruling in 18 Bum. L.R. 803 (1) 
affects our decision is this case. That 
was a case where there had been a 
part performance of the conditions, 
and the facts are clearly very different 
from those of this case. 

I concur therefore with my loarucd 
Brother that the appeal should be 
allowed with costs. 

allowed. 
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Macle.jd, C. j. and Crump, j. 

SUaram Sadaifxv Shustri t>apre~ 

Plain till—Appellant. 

V, 

Farxhuram Rkaa PaUi-Defendant— 
Responde,.t. 

y. A- No. 765 of 1921 (wit*i S. A- 
Nos. 6:8 and 6S7 of l92l). D/—:<0th 
January 19>5fri>iTi the Aisc. J., Satara 
in Appeal No. il of 1916. 

Ln. vl Rxii^(sut.Q Cnde, S. 53-^ 
Ocrupa Cii Tight -i - \n-e.ssment paid bi^ ienHiUs — 
Fre-^umptinn^Satara Di irir(,ReRt tqaivalent 
to a-*6e.-<6'ne d E >ha ceme t <>/ re d. 

The fMct that the te-ia p.v fhe amount 
asHessment m-iy unt he conclus ve evide ce in 
the Satara Dt., but t vvou‘d afford HToug pre- 
eumptino t .at tne tena ts liava aitained to 
occupancy ngiitM by vh tue of t .eir h)iig hold- 
mg n.e .od “M ,as‘ 8 o,ud ..ot be .tsed in 

case of persons wbo by virtue ot t leir long 
holding are presumed by n aso , of the provision 
Of 3. 53 to h ve auijuired fixity of tenure. 

lu ca-es wne e rent is etuivale-it to assi ss 
montit 'an m-. be enhamed un ess a right to 

ao BO 18 estab.iSiiei by cua-.om or ot lei- viao 

419 C. i, 2.] 

S. S. Pntfcer aud D. R, A/aneri/ctr— 
for Appellant. 

A*. V. for Rpspondent. 

Macleod, C. J. —I rather doubt whe¬ 
ther any i ap.^eal lies.T le Lower 

Appellant Court agreeing with the 
Subordinatd Judge has found that the 
defeodinti pay assessment. The 
record of right shows that the defen- 

dints pay assessment and cbouf^h 
this ,s not conclusive, it is probable 
that tie pUinti.l has been getting a 
trifle beyond the proportionate share 
trom tie tenants ^iwing 'o thesplitiine 

Phaffb^ V® Number. T ,e fact 

^hat the tenants pay t ,e amount of 

: conclunve 

" District in a 

ii stroni^^"^ nature, but it would aiford 
SavraH that the tenants 

iirlSe of H by 

‘twni T 1 holding. The 

the case 

custom in the part o^rh^ established 
the rent levirbro^Sj^L'^-'^ 
be enhanced up to the limit of half the 

gross produce of the land-” We have 
on ,n„re than 

im B-57-58 
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the danger of using the word Miras in 
case oi persons who by virtue of their 
long holding are presumed hy reason 
ot tie provision of Section 51 of the 
Lind Revenue Code to have aejuired 
hxity of tenure. On ihe remand the 
bubordinate Judge foun i that the 
^iintiifwas not entitled to enhance 
tlis judgment is not printed but it 
may be presu ned that ho eanie to this 
conclusion owing to the prcnouiice- 
menis of this C. urt in the judgments 
renianding t le case and the fa t that' 
no hjrther evidence was called by the 
plaiiiti.l that he had a right by cu,tim 
orotherwim to enbance the rent in 
cases where the rent was equivalent to 
assessment. It ii impossible for us in 
tieie circumi aiices to come to a 
diilerent conclusiju. 

The appeal must be dismissed with 

vCS IS# 

Of^hhir'^' previous judgment 

ot this Loiirt in second appeal reversed 

the jiilsfinent of the District Court 

^ Kevenue Code appli¬ 
ed fur n ^'^'nand- 

of thTs n '^'^ether on the facts 

entiilel PfplaintiJ was 
nti led to enhance the rent. The 

judgment of this Court will be 

f L. H 39.-, [.V 

remarks were made in thele judg¬ 
ments as to the bearing of the 

alleged correspondence between the 

a'-sessment on the land, and the mir 
ments made by def. ndants to pia,m 

watlefVfn:\r^'’"’ ‘IP^^tion 

see;S“ 'I',;'';' "" I -nno? 

appell^mu^^bT '^aUhese 

Ppealb must be dismissed with costs. 

Appeals dismissed. 


U) [1921] 45 Bon. &.>4—2J 
L. R. 395—61 I. C. 5? 7. 


J6ojt>v 
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Macleod, G. J. and Crump, J. 

Dada Jinappa Vngiani —Plaintiff— 
Appellant. 

V. 

Yesu bin Salchobu Ugare and others— 
Defendants—Respondents. 

S. A. No. 183 of 192^ D/—6th Feb¬ 
ruary, 1923, against the decision of the 
Dt. Judge of Satara in Appeal JNo. 405 
of 1920. 

(o) Civil P. 17—Relief jointly against 

some persons parties to suit and some not 
parties'—Separate suit not barred. 

The plaintift was the brother of one D. who 
h»d obtained a decree in suit No. 34ofl905» 
against the first defendant. In execution of that 
decree the suit bouse was sold and purchased 
by D. But no possession was obtained. Con¬ 
sequently after D p. death the plaintift filed a 
snit for possession. 

Held- that although tlie plaintift’s brother by 
becoming the auction purchaser in execution 
ef his decree would not thereby cease to be 
k party to the suit, defendant Nos. 2 and 3, 
nons of the original de’endant, were not repre¬ 
sentatives of the first defendant in that suit. 
That the plaint ff in order to get possession of 
the property, which the brotner purchased at 
the auction sale could not take out e.xecution 
proceedings making defendants Nos. Z and 3, 
parties to those proceedings, as they were not 
parties to the suit. I hcreforc a suit was neces¬ 
sary if the plaintiff w’ished to recover the pro¬ 
perty from the defendants Nos. 3 and 3. 

[P. 450 0. 2] 

(b) Hindu Law—Joint family—Decree against 
Manager cindiog on all members. 

In the absence of any objection by any 
vnember of the family, when joint family pro¬ 
perty is put up for sale in execution of a decree 
against a manager, it may be inferred that the 
intention was to pass the interest of all the 
members of the family in the property, though 
it may be open to the other members of the 
family to dispute that intention, and to satisfy 
the Court either that the alienation was not 
binding on them., op that the debt incurred by 
their father was not binding on them, or on 
any other ground that their interests in the 
family property had not passed to the auction 

Purchaser, 44 Cal. 524 Foil. [P. 451 C. 2] 

A' /V. Koijaji —for Appellant. 

P. B, Shingne —for Respondents. 

Judgment “The plaintiff in this 
c iso is the brother of one Devendra. 
who obtained a dacree in Suit No. 34 
of 1905 against the 1st defendant. In 
e^^ecution of that decree the suit house 
was sold and purchased by Devendra. 
But no possession was obtained. Con¬ 
sequently after Devendra’s death the 
plaintiff had to file this suit, . The 
■i;«ues in :the 'trial Court with their 
answers » ■ 


No. 1 show that 
not to be acted 


(1) Does plaintiff prore the auction 
purchase of 1st June 1907 ? Answefr— 
Yes. 

(2) Does he prove he succeeds 
Devendra ? Answer—Yes. 

(3) Does defendant 
the transaction was 
upon? Answer—No- 

(4^ Is the plaintiffs suit barred by 
time ? Answer—Yes. 

The result was that the plaintiff’s- 
suit was dismissed by the trial Judge 
on the ground that Section 47, Civil 
Procedure Code, was a bar to the suit, 
and though this suit could have been 
treated as an execution proceeding, 
execution was barred before the date 
of the sui • The learned Judge 
thought that the decision in Sadashin 
V. Narayan t(l) was directly in' point. 
There in execution of a redemption 
decree, the decree-holder (mortgagee) 
himself purchased the property at the 
court-sale. After the confirmation of 
the sale the legal representatives of 
the decree-holder (mortgagee auction 
purchaser) brought a suit to recover ; 
possession of the property so pur- ’ 
chased. The defendants (representa¬ 
tives of the mortgagors judgment- 
debtors) contended that the question 
involved in the suit related to the 
execution of the decree, therefore, the 
suit was not maintainable under Sec¬ 
tion 47, Civil l rocedure Code. It was 
held that the suit was barred by Sec¬ 
tion 47, Civil Procedure Code, and that, 

the decree-holder by becoming a pur- ‘ 
chaser at a court-sale did not cease to 
be a party to the suit within the' 
meaning of Spctiori 47, Civil Proce¬ 
dure Code. 

But although the plaintiff s brotherj 
by becoming the auction purchaser in 
execution of his decree would not 
thereby cease to be a party to the suit, 
the question was whether defendants 
2 and 3, sons of the original defendant, 
were representatives of the 1st defen¬ 
dant in that suit Their claim was 
that their interest in the property was 
not affected by the plaintiff’s brother’s 
purchase, and although they were urf 
to a certain time joint with theirf 

father, they were not representatives 

of their father, as they could not be|' 

(ini9nl 35 Bom. 452—13 
L.R. 661—11 I.C. 987. 


4 

f 


4 
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treated as parties to the previous suit- 
The plaintiff in order to get possession 
of the property, which his brother 
purchased at the auction sale, could 
not take out execution proceedings 
making defendants 2 and 3 parties'l;o 
those proceedings, as they were not 
parties to the suit^ and they could not 
be placed on the record as represent¬ 
ing any party. Therefore a suit was 
necessary if the plaintiff wished to 
lecover the property from defendants 
^ and 3. The question is whether 
defendants 2 and 3 could resist on the 
contention that all that the vendor 
purchased was the interest of their 
father. The learned Judge seemed *-o 
consider that they were separated 
from their father, and that their shares 
were not affected by the decree- But 
when the decree was passed they were 
joint with their father, and in certain 
circumstances a decree against the 

u u family governed by 

Mitakshara law would be binding 

upon his sons, though they might 

take proceedings to prove in the case 

of an alienation by their father that 

the alienation was not justified, or in 

the casf of a suit for a debt, that the 

debt was not incurred for a proper 
purposi'. ' ^ 

However those questions do not 
arise hero. The decree was passed on 

a mortgage effected by the father of 

efendants 2 and 3 in favour of Deven- 
(ira It has never been alleged that 
that nmrtgage was not for a proper 
purpose or that it was not binding on 
the family property. No attempt has 

def^nda'^'l'^i’to suggest that 
endant 1 had not properly pledged 

uustfHr^’ .property. Therefore it 

Jeffndiu r'"!! "'fr 

raised nr \ 2 and 3 

bindin'T * °^®‘^tion that it was not 

nroper"- family 

piissed interest 

(2). The property of a 


(-1 


524-44 I.aT i- 

133"—15 A Li T ti.7,_ 

8J0-39 (pfe 


joint Mitakshara family, consistinir 
of a father and two sons, was sold in 
execution of decrees against the 
father, the order and notices providing 
for the sale of the “ right, title and 
interest , of the judgment-debtor. It 
appeared from the circumstances m 
which the above words had been in¬ 
serted, from the conduct of the sons 
and from the price paid by the execu 
tion creditor, who became the pur¬ 
chaser, that the intention was to sell 
the whole property over which the 
father had a disposing power. In a 
suit instituted by the son-s to set asid- 
the sa^ as to 2/3rd of the property, 
both Courts m India held that the 
decrees were for debts binding upon 
^le joint family. It was held by the 
Privy Council, that the substance, and 
not the technicalities, of the transac- 
tion should be regarded, and that the 

entire property passed to the pur- 
chaser. ^ 

Therefore we deduce from that deci- 
^;on, that in the absence of any objec¬ 
tion by any member of the family 
^hen joint family property is put u ’ 
for sale in execution of a decreA 
against a manager, it may be inferred 
that trie mtention was to pass th^ 
interest of all the members of the 
family m the property, though it may 
e open to other members of the 

family to dispute that intention, and 

.0 satisfy the Court either that the 
ahenatioii was not binding on them 
or that the debt incurred by their 
father was not binding on them or in 

m the family property had not pas*ed 

no aUe^r^nt h” P/^^^haser. In thFs case 

no attempt has been made to prove any 
entitle these defendants to succeed^ 

yP°" t^^^^hnicalities -which,^s tW 

Lordships point out in the case w» 
The riulf 1; if regarded.- 

ceef 

costslhrwgho^t. property with 

. I 

V 

,1 Apptml mllowtn. 

^ . 


I 
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also objtctirp: that the plair tiffs’suits 
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Macleou, C. J .and Crump, J. 

S'!r*Is J) H r ^ 1 /(1 rt v ftt chi ring Com'pany — 

Plaintiffs - Applicants. 

V. 

B. B, ^, /, Rwiwny Comjiiiny — 

Defen Hants - Respoi dents. 

Civil Fxtra Ai*plication No. 261 of 
1932, P/- 5th April lh23 from an order 
of S. C C. Judge at Ahmedabad in C. 
S. No. 25d8 of 1921. 

CiiifP, Ch, O. a R, 17 — Mi'i-flcscripHon of 
the iiome of •It'le via t —Amendment allowed — 
Civil P.C ^ C.iiu R. l, 

P^ahitiffs des'rcd sup the Bombay Barnda 
and Cei tral India Uailv^ay * on i)any to recover 
dan)apcs for tlie loss of go«»dfl. T- o t tP of tne 
defeudjoit whs o'ti'el as follows :■—“ i he 
Agent, B. B. & C. I. Ry. ('omp^ny Ltt.“ but 
the pray«*r was t.ia' tie defendant company 
gboidd pny t c an omit «ued for. The deh n- 
daiit t omnfti y fied writtei statetnents obje't- 
Ing that tlip p aiuuHs* niiita lou'dnotl e as 
they were filed agni.ist the defendants ag i t^ 

Held . P*‘r Madeody^ C, J*- A'thoogh it may 
be conceded t at i h* tttle of i he defen 'ant was 
not in acconlHuce wit i the forms i i Appendix 

A, First Sc etu e, to the ( ivil Procelnre C- d^, 
under heading “ i itle of suits ' tiie fact t at 
the word “Agent,* preceded the nameo tue 
Railway Compai>y in tt'e dfscript on of tne 
defendant an o n'ud m* rely to a mis-descrip- 
iion and the plaintiff should be allov\ed to 
amend the plaint accordingly. 61 1. C. 125 
Diss. 

Per Crumps J *—Phis is little more than a 
olerual e-ror which can be amended at any 
time without any prejudice to the opposite 
party. 

b, V, Dunlin —for Applicants- 

C<irnpbell — iaT Respondents. 

Macleod, C. J —'I hese are four 
companion applications under S ^^5 
of the Provirn i JI Small Cause Courts 
Act. In all the four cases the plain¬ 
tiffs desired to sue the Bombay, Ba- 
loda and Central India Railway- 
Company to recovpr damages for the 
loss of good'5. The title of the 
def**ndant was entered in each 
plaint as follows “ The Agent, 

B. H. and C. I. Ry. Company T.td.”, 

but the prayer was that the defen¬ 
dant compar y should pay the amount 
sued for. In two of the suits the 
{defendant company died their written 
Istatanenti plsiling to the merits 
without taking any objection to the 
form of the title In the other two 
suits they f;led written statements, 
not only pleading to the merits, but 


could not lie as they were filed 
against the rlefendaT tV Agent- The 
Small ('ause Court Judge dismissed 
all the suits on tbe gn und that they 
were badly framed. He relied upon a 
dpci^ion of Mr. Justice Ross in Sinehi 
Rorn B-bnri T.a x E. I By, (11. 

Now it cannot be disputed that in 
the past there have been a very lar^e 
number of suits filed by traders in 
this Presidency atrainst railway com¬ 
panies in many of which the title of 
the defendant has been entered in the 
plaint in this form : " The Agent A. 

P. Railway Company, Ltd ”, and that 
hitherto no objvCtion whatever has 
been taken to this description. There 
can be no question that the railway 
companies considered toat they were 
the defendants in such suits although 
it may be conceded that the title of 
the defendant was not in accordance 
with the forms in Appendix A, First 
Schedule, tn the Civil Pro.-edure Code, 
under heading “ Title of Suits”. 

If a company is a party to a suit it 
should be described either as “ I'he A. 
B. Company Ltd , having its register¬ 
ed otfii-e at ’’ or as *' A. B. a public 
officer of the C. D. v ompany.” 

Now in the case to wl.ich I have 
referred, the Ea^^t Indian Railway 
Company appeared and filed a written 
statement pleading to the merits of 
the case. It was only when the case 
came on for hearing that the pleader 
of the defendant company took the 
objection that the ^^uit was not main¬ 
tainable ina.'*much as the Agent of the 
East Indian Railway Company and 
not the Company had been sued. The 
learned Judge said :— 

" This is not a case of mere misna- 
mer, which could have been made a 
ba-iis of defence. The suit was brought 
against the Agent of the East Indian 
Railway Company and the Company 
was not imideaded according to law'. 

In law the Company is not a defen¬ 
dant to the suit and is not beforei th‘e 
Court as defendant The frame of 
the suit can only be amended by sub¬ 
stituting the Company as defendant 
in place of the Agent, and it is a well- 
recognised principle that, however 
liberal the Court may be in allowing 

(I [1921] 2 P.L.T. 679—64 LC. 125. 
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amendnfients in the interest of jnst'ce, 
an amendnent will not; be allowed 
whi h would prejulice the rights of 
the opposite ptrty existing at the 
date when the propose! amendmetit 
is to be made. At this stage the 
Jtiast Indian ^'ailway Company has 
acquired a right hy virtue of t ie 
Statute of Limitation and this right 
should not be prejudiced by any 
amen I ne it at this stage.” 

With all due respoct T cannot agree 
with tiis reasoning. It seems to me 
in the interests of justice that if it 
can be said that there has been a mis¬ 
description of a party in the title of 
a plaint the necessary amendment 
ought to be allowed, if otherwise the 
rights of the parties would be pre¬ 
judiced. If the defendant I’Oinpany 
could be considered as having had no 
notice that these suits had bo' n 
brought against it hy the plaintiffs 
then undoubtedly limitation would be 
considered as running up to the date 
when the defendant company had 
notice of the claims by being made a 
party to the suits. But the defen¬ 
dant company not only knew per- 
ectly Well that the various clainas 
had been male against it, but also 
considered i self the party bein^ sued, 
a the company was not a party no 
appearance s lould have been entered 
In my opinion the fact that the word 
Agent preceded the name of the 

d"«ription 
or tie defendant amountei marely to 

.a misde^cnptiDn and therefore the 
have allowed the title to be amendeli 

Bo! re-tor.d to the 

Board to be tried on their merit>!. 

It is desirable, however, to point 

sue wish to 

^ue a company must follow the dire- 

‘lons m Appendix A to the Code 

cos^!*" absolute with 

opinion we should 

r«l..r fC* rtsTf' ‘■’'h;;-'"*"- 

from thf ^ flia^^ent 

.seems tome that th 
whatever that all 

perfectly well «.» ** parties were 

r wen aware that the 
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suit was a^^iifist the railway 
co'Tipiny and that it wa-; against the 
railway company that the rdief was 
asked for. Tfiough t'to di'scription nf 
the company m ly nor; have ix en t'^at 
which is in conformity -vith the sS ;he- 
dule A to the Codj of Civil I^rocedure, 
nevertheless, the co np my was sub¬ 
stantially on the rec.:)r 1. and it appears 
to me irn()ossi')le to irgue that if the 
title in the plaint were amended so as 
to bring it in cOTfirnity with the 
S-hedule, the re^uh- would ba to pre¬ 
judice any right-i aapnrel bv^ the 
company by virtue oP th« Statute of 
Limitation. Fitr, as I h-ivesaid, the 
comp my wa.s in suh^anoe the defen 
dmt at the time the plaint was first 
filed, and it w is n )t a case of arjding a 
now party, in which case, considera¬ 
tions of t'lat kiiid might be rfdesrant. 

It seems to me that f'e illy th N is noth¬ 
ing more than a mi d iscripiion, and 
as has been pointed out bv my Lord 
the Chief Justice the pra Uice cert linly 
has been to describe railway cornpa- 
nies in the manner which has b'en 
done in the nresent ca^e. No body up 
to this time J^ias ev t bt*en misled or 
has ever suggested that any formal 
amendment t.) the plaint was neces- 
^ary. Ail that would be required to 
ring tie title of the [>1 lint in coafor- 
mity wirh the S dicdule would be to 
strike out the word “ Agent”. There- 
fare it seems to mo that this i? little 
more than a clerical error which can 
e amended at any time without any 
prejudice to the opposite party. 

Iiulp. madr- ah^ofute. 
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Macleud, C. J. and Crump, J. 

VishvanaHi N^nkar anl another 

— Oefendants—Appellants. 

SatasHv Nimkat and 
® * PlaifitiJs—Respondents- 

f^' No 286 of l<)22, I)/. 9th April, 

T D. J. Ratna- 

gin in Apoeal No. 95 of 1920 
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f 

property merely on the ground that the 
»le at the time appeared to be adrantageous 
It would ^ going much further than any prin¬ 
ciple of Hindu law warrants to hold that 

fcecauBe a manager of jc^nt family considers it 

adTantageous at the time to exchange joint 

family land for money, such an alienation can 

be treated as justified and therefore binding on 
the minor members of the family. [P. 454 C. 1, 2] 

y. R, FiV/i-ar -for Appellants. 

—for Respondents. 
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alienation can be treated as justified 
and therefore binding on the minor 
members of the family. 

The decree, therefore, of the trial 
Oourt must be restored and the appel¬ 
lants will be entitled to their costf 

throughout. 

Appeal allowed. 


Macleod C.J.— We think that this 
appeal must succeed. Defendants Nos. 3 
and 4 were minors at the time when 
the property was sold and the sale 
would only affect their share if it be 
proved that it was for necessity. It 
iis going too far to say that a manager 
[of a Hindu joint family can justify 

I a sale of joint family property merely 
on the ground that the sale at the 
time appeared to be advantageous- 
The pertinent passage on the subject 
in Mayne on Hindu Law and Usage 
can be found at pages 476 and 477, 
last edition At the bottom of page 477 
there is the following passage from 
the judgment in Paloniappa Chetty v. 
Deivasikamony Pandora Sa}f n(/(/hi (1) : — 

No authority has been cited 
giving any countenance fo the notion 
that a Shebait is entitled to sell debot- 


t»r lands solely for the 
investing the price of it 
an income larger than 
from the probably safer 
more stable property, 
land itself.” 


purpose of so 
as to bring in 
that derived 
and certainly 
the debottar 
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Macleod, c. J. and Crump, J. 

Venkafrnman Rama Hend^. Kanni 

Defendant— Appellant. 


Baburaija Venkatesh Prabhu —Plain- 

tiif—Respondent. 

1922. D/-6th April, 
^2d from the decision of the Dk. J. 
Kanara in App. No. 150 of 1921. 

Ju,risdictinn—At the date of institution to 
be considered-Provincial Small Cause Courts 

Act (1887), S. S3 (2). 

'pc Plainliff sued to recover Rs. 100 as 
plaice due for Mu-geni ret t in the f’ourt of 
the Subordinate Judge of Honawar. The 
Judge tien presiding in that Court had no Small 
puse Court powe s, but tv hen the suit came on 
tor trial, it was decided by a Judge who had 
braall Cause Court powers up to Rs. 100. 

that the suit was a regular and not 
bmall (.ause suit and therefore an appeal lav 


to the Dt. Court. 

U. P. Mdirde^hw'ir and D 

/car—for Appellant. 

N'ilkaM A^maram 


IP. 455 C. 1] 

R. gran^ 


for Respondent. 


The commentary says :— 

“ Tha case referred to the latitude of 
of alienation permissible to a Shebait 
in charge of debottar lands. But it 
was argued and decided on the footing 
that the same principles were appli¬ 
cable as those which regulate the 
rights of alienation passed by the 
manager of joint family property.” 

It would be going much further 
than any principle of Hindu Law 
warrants to hold that because a mana¬ 
ger of ■joint family considers it ad¬ 
vantageous at the time to exchange 
joint family land for money, such an 

fl) [1917140 Mad. 70^>—44 LA. 147— 
21C.W.N. 729-15 A.L.J. 485— 
1 P.LW. 697-33 M.L.J. 1— 

^ ' 19 Bom. L.R. 567—22 1— 

(1917) M. W.N. 507—26 C.L-J. 153- 

AL.W. 22^—^9 LC. 722'{P,C.) 


Macleod, C.J. —The plaintiff sued to 
recover Rs. 100 as balance due for 
Mulgeni rent in the Court of the Sub¬ 
ordinate Judge of Honawar. The 
Judge then presiding in that Court 
had no Small Cause Court powers, but 
when the suit came on for trial, it was 
decided by Mr. Halbhavi who had 
Small Cause Court powers up to Rs. 
100 . 

The defendants filed an appeal to the 
District Court, when the District Judge 
held that there was no appeal on the 
ground that it was a Small Cause 
Court suit, and although it had been 
tried as a regular suit the question 
of appeal would depend upon the 
nature of the suit and not on the way 
in which it was described. 

The attention of the District Judge 
does not seem to have, been 1*® 
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the decision of this Court in Sambhu 
Dhanaji v. Ram Vithu Sarav^ (1). In 

that case the suit was filed for re¬ 
covery of Rs. 1-4-0 in the Court of 
the Subordinate Judge who had only 
at that time Small Cause Court powers 
up to Rs. 50, His powers were subT 
seouently raised to Rs. lOO before the 
suit came on for hearing. But the 
suit was deckled by him as a regular 
suit and the claim was allowed. In 
appeal it was held by the District 
Judge that no appeal lay. In revision 
it was held by the High Court that 
under S. 32 (2) of Act IX of 1887. It 
was necessary that the Judge should, 
before the institution of the suit, be 
invested with Small Cause Court juris¬ 
diction entitling him to hear the par¬ 
ticular suit. In this case when the 
suit was filed the Judge had no Small 
Cause Court powers at all, and there¬ 
fore on that circumstance depended 
jthe ciuestion wdiether the appeal lay to 
he District Court when the suit came 
io be ultimately decided in the Sub- 
-rdinate Judges Court. This is not 
la second appeal, !)ut an app(>ai from 
order, as the District Judge held that 
no appeal lay to this Court. 

The appeal must be allowed and the 
ease sent back to the Court of the 
District Judge to be disposed of ac¬ 
cording to law- 

Costs to he costs in the iippeal. 

_ Apvcfil a llowed. 

(1) [1903] 28 Bom- 244 Bom L R 
1008. 
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Macleod, C. J. and Crump, j. 

Joiui -Applicant. 

V 

■ Parshotiatn Sonkalchand—Op^o^ite 

X arty* 

4 ^ of ia^3,D/-5th 

April 1923 against an order of acquit- 

tal passed by Sec. Addl. S. . 1 . Ahmeda- 

bad, in S. C No. 13 of 1923, 

appeal , by Local. 
P M of complainant not competent. 

k the-r 

♦he order ofacqu^taf ^he 'h 

ttot be luatified in intAi-f^^ Court would 


Per Crumpt J .—It would be only in tiie ino^t 
exceptional cases that the High Court would b« 
justified in interfering under S. 439 when thw* 
is no appeal by the Local Government under 
S. 417. [P. 455 0, 

A O, Deaai —for the Complainant. 

Macleod, C. J.— The four accused 
were charged before the Additional 
Sessions Judge of Ahmedabad, viz,^ the 
third with an offence Under S. 494, 
Indian Penal Code, and the other 
three accused with abetting that of¬ 
fence. The Sessions Judge agreeing 
with the assessors acquitted all the 
accused. 

This is an application by the com¬ 
plainant to the High Court to inter¬ 
fere under its revisional powers. We 
have been referred to a decision in 
Ahmedabad Munic^paliiy v. Magaulal (1) 

in which Mr. .Justice Batty said 
“Although this Court does not 
ordinarily interfere with orders of 
acquittal in revision, yet it cannot be 
expected that it would hesitate to do 
so, where the acquittal is ba‘3ed not 
upon an appreciation of doubtful evi¬ 
dence, but upon a manifest error in 
law appearing on the face of the 
judgment.'’ 

The order of acquittal in that case 
was passed by a First Class Honorary 
Magistrate, and it constitutes a mate¬ 
rial difference that the present case 
was tried by a Sessions Judge sitting 
witn assessors. Speaking for myself 
if in such a case Government do not 
exercise their right of asking us to 
admit an appeal from tne order of 
acquittal, I find it difficult to imagine 

any circumstances which would justi¬ 
fy this Court in interfering in revision 
at the instance of the complainant. 

Crump, J.—I agree. This is not a 
case in which we ought to interfere in 
the exercise of our powers in revision 
It would perhaps, in my opinion, be 
aimcult to lay down any general rule, 
but it IS, I think, at all events, safe to 
say that after a regular trial in the 
sessions Court it would be only in thej 

most exceptional cases that this Courfl 
would be justified in interfering under 
439 when there is no appeal by the. 

Local Government under. S.,417, Cri-j 
minal Procedure Code. 

« 

Applicotion reje^ed. 


• t 


[ P 455^ O. 8] 


(1) U906) 9 Bom- L. R. 156—5 Cr, 
L. J. 171. 
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Shah, Ac. 0. J. and Ottu.vip, j. 

Nntha Lai Ram ’as Vaghji and others 
—Plain tills—Appellants. 

V, 

The Naiia i Municipality —Defen* 
dants— Respond^ais. 

Appeal from Order No. 10 of 1921, 
D/- 2tst September, 1922 from an order 
of Dt. J., Ahmedabad, in A. No. 475 
of 1919. 

Ernnbnfi Duirict Sfut icipal Act^ Ss. 50 and 

S {17) — Ouvtr me t a ne essnry f arty. 

« 

In a Huit against Municipality which by 
nec(S3ury imp icat or stcks to het as de tue 
ordpp passed by t ie ' ity Survey Officer, 
and t 0.1 by a sup’ rior officer in appeal that a 
cer am laii-i was “street iaiid" Government is 
not a nej' S'lary party. The decision of Survey 
Autboi'ities tuat t.ie site in question formed 
part of a sireit as denned in the bcmbay 
District Municipal Act, does not nuan tnat the 
decision was that the i overninent had aj y in- 
ioiest in t le laud. It is really a decision relat¬ 
ing to a dispute betwien private owners and 
the Muuicipa ity, that it was part oi street 
land, which would me«ntbatihe Munici|ality 
would have ceitain poveis with reference to 
such land which had been g ven underthe 
Statures. It is not necessary foimally to sue to 
•et aside t le decis on of the Survey authorities. 
Even if there was a prajer to ^et as de that 
decision, that would not render it necessary to 
join Gov. runient fS a party. (P 457 C 2; P458 C IJ 

Thakor and R, J. Tnalcor —for Ap- 
pellan ts. 

N- M, Desaij and -S', S. Patlcar—ior 
Responden ts. 

Judgment.—This is one of the 
seTeral companion appeaD which we 
have to decide; but it will be con¬ 
venient to deal with this appeal first 
before considering what orders should 
be passed in the other appeals. It 
arises out of a suit filed by the plain- 
titfs for a declaration that a certain 
land situated at Nadiad was of their 
ownership and for a permanent in¬ 
junction restraining the Defendant 
Municipality from obstructing them 
in their enjoyment thereof. The 
occasion for the suit was that in pur¬ 
suance of a resolution passed by the 
Nadiad City Municipalitv, the Go- 
Temraent had in accordance with the 
provisions in the Land Revenue Code 
directed a survey within the Muni¬ 
cipal linaits of the town of Nadiad and 
the City Survey Officer had held that 
the land in question was a “street 


land” as defined in 8 . Z clause 12 under 
the Bombay District Municipal Act 
(Bom, Act III of 1901). 'Ihat would 
involve the re?^ult that the Munici- 
pality would have certain rights in 
respect of the site in question under 
the District Municipal Act and the 
whole purpose of the suit was to pre¬ 
vent the Municipality from interfer¬ 
ing wirh the plaintiif’s enjoyment of 
this site. With that view a declara¬ 
tion and an injunction as stated 
above were sought by the plaint id’s. 

The Defendant Municipality raised 
several objections to the suit but no 
objection was raised that the suit was 
defective for want of a necessary or 
prfiper party. I'ourpreliminary issues 
were raised:— 

1. Whether the plaintiffs claim is 
time barred? 

2. Whether tie plaintiff's suit is 
barred under S. 167 of the District 
Municipal Act. 

3. When the disputed site is decided 
to be a street land, whether it vests 
in and belongs to the Municipality; 
whether Government and street people 
have any and what interest therein? 
Whether this suit can be heard in 
their absence ? When Government 
is held to be a nece^isary party, whe¬ 
ther this Court has jurisdiction to hear 
this suit? 

4. Whether the Defendant Munici¬ 
pal.ty can dispute plaintids right 
when the disputed site is a street 
land? 

The trial Court held that the street 
people were not necessary parties, hut 
that the Government was a necessary 
party, that the suit could not be 
heard in the absence of Government 
and that if Government were jnined 
as a party, the Court could have no 
jurisdiction to entertain this suit. The 
Court also held that the suit was time- 
barred. In the result the suit was 
dismissed with costs. 

The Plaintiff’s appealed to the Dis¬ 
trict Court. The learned District 
Judge who heard the appeal held that 
Government was a necessary party 
and that the other issues could not be 
and should not be considered. He set 
aside the order dismissing the suit 
and made an order returning the 
plaint for presentation to the proper 
Court. 
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It fpo n that order i eturniag the 
plaint that the present appeal is pre¬ 
ferred to this Court and the only ques¬ 
tion that we are really concerned with 
on this appeal is whether the lower 
Courts are right in their view that the 
<TOTernrn^nt a nece'^s^iry party. 

It is important to remember at the 
outs.t that the question of the joinder 
ot Coveromentas a party in this case 
18 one of great practical importance, 
tor If the becretiry of Stite for India 

in Council is a necessary or a proper 
party. It IS clear that the suit most 
he tried in a different Court alto- 
gether. It i< only the District Court 
that would have jurisdiction to try 
such a suit under S. o^ the Bombay 
Civil Courts Act (XIV of 1869). It is 
not therefore a simple question of 
adding a party as a matter of ad¬ 
ditional caution or convenience but 
It IS a question of importance as 
at^cting the constitution of the suit 
Ihe lo.ver Courts have proceeded 
upon the view that the d^mision of the 

h?I!r 'n' requires to 

nfah t secondly that, as the 

plaintnls claim a declaration as to t le 

f land in suit, the 

necessarily involved. They hold thH 
in the case of .street land” the pro¬ 
perty would not be vested in fm 

nlhi ^ certain stamtory 

rights with reference to the land the 

ween the plaintiff.s and the Govern- 
Though Government was not a 

S* Court,, notite 

Pie.i h.'ro“o„“ “fs- 
hav«hen’d ?. ^Pi^eal. We 

«n behalf'of Government Pleader 

ever afi" think, how- 

argumonts urgeT”befr^^*°“ 

^ides and of the ^^th 

of the Distrinf M. provisions 

the Land Itow ^*^^*o'pal Act and of 

".on. 1”2„‘ 0.„er„. 

present suit The snJL! the 

taken in this caa£. under- 

and provided by S 50A 
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was in.serteo by Bombey Act X of 1912 
and by another Act in the same 
year a similar provision was insert¬ 
ed in the band Revenue ( ode by 
way of addition to S. 37 of the Land 
Keveniie Code. For our presei t pur¬ 
pose It IS enough to point out that in 
this Municipal area tie survey 
wa? undertaken as contemplated by 
b 50A; sub-s.". tion (2) of that section 
clearly provides that any suit insti¬ 
tuted in any Civil C.mrt after the ex¬ 
piration of one year from the date of 
any other order passed by the collec¬ 
tor under Sub-Se tion (1) or if one or 
more appeals have been made aga.nst 
such order within the period of limi¬ 
tation then from the date of any order 
passed by the final appellate authori- 

ly, as determined according to 8 204 

Hevenue Code, 
l«<9, shall be dismissed if the suit is 
brought to set aside such order or if 
the reluT claimed is inconsistent with 

tbe plaintiff 

has had notice of such order. 

present case was 
passed fir-t by the City Survey O.ficer 

and then by the superior otii.mr in 

appeal and the decision was that it 
tTm w deinition of 

(I v) doss not in nny s©nRft 
negative the idea of private^Cer! 
ship Stre^t shall mean anyroad, 

toot way, square, co'nrt, alley or pas¬ 
sage accessible wh. then permaneiRly 

thnrnn^'Kr^" whether a 

Tver" vie ! ih^-lhde 

thaMt^r u notwithstanding 

c lain or other birrier if houses shons 

or ot er Nodding abut thereon, and 

means of 'access ^t7 ^ 

K m I ® thoroughfare, * * ♦ 

space^w '® of such 

buildine- ' h ^iccupier of any such 
prevenfa^uK^ right at all hours to 

as "”orfsi.d ■''rh'Tr" f™™ 

Riirxr^ A he decision of fch 

deSr P®"‘ O''a Street as 

does nit *^® ^‘^'^rict Municipal Act, 
that th^^^n the decision was. 

Government had an. 

. j . . tr* the land. It was really 
» decision relating to a dSut 
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.between private owners anrl the 
m unioipality, that it was part of 
ktreet land which would mean that the 
[Municipality would have certain 
powers with reference to such lands 
[which had been given under the 
[statute. For instance under S. 90 of 
the District Municipal Act the Munici* 
pality will have power to call upon 
the owners of the houses in the street 
to do certain things, and to declare it 
to be a public street if so advised 
under certain conditions. That atfects 
the rights of private owners and to 
that extent the Municipality is inter¬ 
ested in upholding the decision of the 
City Survey Otficer and the plaintiffs 
are interested in questioning that 
decision. That is a dispute which is 
between the private owners and the 
Municipality in which so far as I can 
see, the Government have no manner 
of interest. At least the cause of 
action as stated in the plaint ^oes not 
disclose any such interest and what¬ 
ever view may be taken of the effect 
of the vesting clause in the District 
Municipal Act with reference to pub¬ 
lic, streets I do not think so far as the 
cases which relate to the decision of 
the City Survey Authorities that the 
land in question was a street land 
would be affected by those consHer- 
ations. The decision so far as it goes, 
is entirely a matter in which the 
Municipality and the plaintiffs are 
interested and in the suit the adjudi¬ 
cation is sought with reference to the 
rights of these two parties. It is not 
necessary formally, in my opinion to 
sue to set aside the decision of the 
Survey Authorities. Even if there was 
a prayer to set aside that decision it 
would not render it necessary to join 
Government as a party. That is a 
mere matter of form and the wording 
of sub-section ( 0 of S. 50 A in my 
opinion clearly indicates that whether 
the relief claimed is inconsistent with 
that order or whether the relief is to 
have the order set asid«", the suit has 
to be filed within a particular time 
^nd that the suit as there contemplat¬ 
ed is clearly a suit—between a private 
party and the Municipality. 

I do not desire to say anything more 
\n this appeal as to whether, where- 
the decision of the Survey Authorities 
tves'. that a particular piece- of land 
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formed part of a public street, Govern¬ 
ment would be a necessary : party or 
not. For the purpose of this appeal it 
is enough to say that Government is 
not a necessary party because the 
decision of the Survey Authorities is 
not in favour of Government in any 
way and the parties interested in that 
decision are the plaintiffs and the 
Municipality who are before the Court. 

We have to consider what course we 
should adopt now in view of the fact 
that the trial Court lias decided the 
question of limitation. We think that 
on the whole the best course and 
practically the only legal course 
under the circumstances is to set 
aside the order made by the lower ap¬ 
pellate Court and to remand the 
appeal to that Court for disposal ac¬ 
cording to law. If after remand the 
learned District Judge upholds the 
view of the trial Court on the question 
of limitation so far as that. Court is 
concerned, the suit will end there. If 
the learned District Judge, however 
comes to the conclusion that the suit 
is not time-barred, it will be for him 
to consider what order to make in 
order that the suit may be disposed of 
according to law. We therefore allow 
this appeal set aside the order of the 
lower appellate Court and remand the 
appeal to that Court for disposal ac¬ 
cording to law. 

[The rest of the judgment is not 

material to the report.] 

Appeal allowed. 
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MACLEOD, C. J. AND CRUMP, J. 
Gangadas Narayantiae and others — 
Defendants—Appellants, i 



J*'kisondas Mancharam and others — 

Plaintiffs—Respondents. 

S. A. No. 307 of 1921, D/- 23rd 
March, 1923 from the decision of Ag: 
Dt. J. Surat, in A No. 50 of 1920. 


Contract Act: S. ^0—Wagering''natvre to 
proved by person alleging—Exndonce Act 

01 . ‘ 
The party disputing that be was liable 

the contracts' on the ground'that they 
B wagering contracts would have to 
w that at the time th^ contracis were 
irei into, the parties, did .ppt, intend ,to 
y out the contracts, but agreed to abide 
the prices jp'ulihg at the 
jrencee would be paid or'i:*efceit*idv fP.4W011 
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s,. C., Coyajee, and Aj[, B. Dave.- 
for Appellants. 

G. 6. Rao and p. R. S/iingne~for 
Respondents. 

Macleod, C. J. —The plaintiffs filed 
this suit against the defendants to 
recover Rs. 1396-9-0 being differences 
on the Sint contracts for purchase 
and sale of cotton seeds The de¬ 
fence was that the contracts were 
of a wagering nature, and the onus 
would he upon the defendants to 

The trial Court 
held that the contracts were wao-er- 

contracts and dismissed "’the 
appellate Court came to 
a different conclusion and decreed 

the suit in favour of the plaintiffs. 

ihe question whether the contract 
were of a wagering nature was 
really a pure question of fact, that 
IS to say, the party disputing that 
he was liable under the contracts 
Hould have to show that at the time 
the contracts were entered into, the 
parties did not intend to carry out 
the contracts, but agreed to abide 
by the prices ruling at the due 
dates, when diiferences would be 

It is unfortu- 
nate that on such a simple ques- 

fV n considered necessary 
n the Courts below, before decid- 

r?t!es '"“^ny autho- 

in IS a question of fact 

m each case as to what was the 
intention of the parties, there is no 

c^seT °ther 

cases. The test to apply has long 
ann uT"" Settled. Thf 

appellate .Judge in dealing with 
could not come to a definite con 

i“dTw ‘‘i® defendants, 

the defence was not made out, that 

breach^of consequences of the 
lies as no ^PP®al 

in the apper ^"®®^ 

CO.S;® be dismissed with 

» ' 4 

A^ppeal dismi'^sed. 


Bai Parwati V. Nadiad MuNicip.ttLrry 


m 


V 4 
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Shah, Ag. c. j. and Crump, 

Bai Pun««//-Plaintiff—Appen,nt. 

V. 

The Radical Municipality y,,! 

ot/w-.s-Defendants-Respondents. 

Appeal from Order No. 20 of 1921 

p/-21st September, 1922 from th-o ’ot’ 

d-’i^^bmedabad, in App. Np. 351 

Bombaj, DUtnct M,,n. Act, N. oO A. oo-jern 

"‘pvPn I P‘^’-i!/-Jiights of Oovt. 

Evenxvhpi-ea .specific relief of sotting aside 

praveiffo^ P "" oK t 

party is not a necessary 

Ppf” vesting of public striiete^ ke 

Government havo some interest in the sub 
so, of and, a the columa of air aboVe the 

38 fc*Sklh ’■ fdS and 

/^«^’c-for Appellant. 

for Respondent No. 1 . 

Judgment.-In this case the racts 
are .similar to the facts in the appeal 

have just disposed o/with 
ilit t.i« 1 1 ^' held that the 

-ib-Srct?on ( 2 ). 

HhTh® ^,PP®llaie Court, however 

ground that the Government Ts a 

P^'rfcy, and that, therefore 
the plaint should be returned fo; 

we®" wf the proper Court, and 

decision of '^^^^ber the 

Sic":,!: i/s”' 

fhic cnif • IS the question in 

show 

.0^,;W 8“ 5ol‘‘f4''“ . “ 

reallv nno * ^^he matter was 

and thP between the Municipality 

Survey AuflTrf Parties ; and the 
plot in sifff *fn"**®i decided that the 

Piotj ^it formed p^ t^ of a public 

* 1923 Born.. 456 ^ ' 
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street, TTere in the plaint the deci¬ 
sion of the City Survey Enquiry 
Officer i«a soudjht to be set a«ide in 
terms. We do not think, however, 
that the form of the relief mikes any 
diffeience in the real nature of the 
suit. In onr opinion, the plaintirf 
seeks to establish that the land in 
suit is not part of a publh street, 
and to restrain the Municipality, 
whioh intere-'ted in di'turbin gthe 
enjoyment of the pliintiJ as owner 
of the 'disputed site. The main grotind 
on whioh it has been held bv the 
lower Courts that Government i-? a 
necessary party, is that the ve^iting 
of all public streets in the Municipali¬ 
ty does not mean that Government 
have no interest in the land. They 
refer to certiin decisions which go to 
show that in spite of the vesting 
clause Government have certain 
interests in the 1 ind, which may be 
a public street- Under S 50 of the 
District Municipal A^t, it is clear 
that all public streets are vested in 
and belong to the Municipality, and 
aT-e tmder their direction, manage¬ 
ment and control, and are held by 
them as tru'tees, subject to the pro¬ 
visions, and for the purposes, of 
the Act. 

Various d:^cisions which have been 
referred to in the judgment of the 
trial Court and some of which have 
been referred to in the judgment of 
the lower app<^llate Cour^ no doubt 
establish the proposition that in spire 
of thi^ vesting of public streets, the 
Government have some interest in the 
sub soil of and the column of air 
above the public streets. See Gui.- 
en'lra Mo'mn Ghosh v. Corporation of 
Calcutta i\)\ S. Sun 'aram Ayyar v. 
MunicipalCtunHl of Ma u^a (2) and G, 
L P. Ry- V. Corporation of Bombay (3). 
But we do not understand how we are 
concerned in the present case with 
that question. The plaintiff finds on 
account of the decision of the City 
Survey Authority that the land which 
she claims to be of her ownership, 
has been declared to form part of a 

(1) 11917] 44 Cal. 689-24 C. L- J. 

358—21 C.W.N. 2U-37 I C. 96. 

(2) [1902] 25 Mad 635—12 M L J 37. 

(3) 11914] 38 Bom. 565—16 Bom. L.R. 

104-23 I. C. 765. 


public street. That public street is 
vested in an I belongs to the Munici¬ 
pality, an lit i; to get rid of the 
interference with her rig'^t? by the 
Municipility in virtue of the powers 
which the Municipility could exer¬ 
cise undjr the Act, on account of 
this public street being vestal in that 
Municipaliry, that the pUiitif has 
filed tliis suit. That is the object and 
the scope of the suit. In that suit 
the pa tie-i i iterested are the plaintiff 
on the one hand and the DTidii I City 
Municipality ontheotier. We say 
nothing for the moment as to the 
other defendants who are j uned in the 
suit. The mere fa^t that Governmentl 
would have some intarj.5t in all put^licj 
streets vested in Mu i -ip ilities is not! 
any reason for hoi ling that Govern-J 
ment is a neces-ary pa^'ty in a suit] 
of tiis niture whi^h really oonoernsi 
a private par'y on the one hand and! 
the Municipility on the other. Ini 
all those cams where this intere.st of 
the Government in the '^ua-scil of the 
public streets has been referred to, 
we do not riml any indiiati'm that 
Government has been hcl 1 to be a 
necessiry parly. In fa t most of 
these suit< have b^^en suits in which 
the Government is not joined as a 
party Ex‘ept in the ca e of S. 
Sun *aram A'jyar v Muni'ipal C.mn''H 
of Ma u"a (2) we have not been able 
to find any indication that any at¬ 
tempt was made to join the Govern- 
me-.t as a pariy Ii this case the 
learned Judge-^ consiiered it desirable 
in 2nd appeal, when Crrtain issues 
were sent down for findings that 
Government might be ad led as a 
party ; and it does not appear that 
the addition ot‘ Government as a 
partv involved any such result as the 
addition of Government as a pa^ty 
in the present suit in tnis Presidency 
would involve. We have not been 
able to find any provision in the 
Madras Civil C'mrts Act corre'tpond- 
ing to S 32 of the Bombay Civil 
Courts Act- We are unable to find 
in this decision any indioi-tion that 
Government was considered a neces¬ 
sary party. On the contrary the 
Madras High Court di^itinotlv held in 
Krishnayya v. Tie Bellary Municipal 
Council (4): that the Sesretary of 

'l4r[i892] 15 Mad. 292. 
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Stat 0 for India was not a necossary 
party to siijh a suit. The learned 
GoTernment Pleader who argued in 
favour <if tie view that Government 
should be joined, if not as a neoes- 
sary party, at any rate as a proper 
party, was una,ble to point to any 
deoiiion of this Court in which a suit 
netween a private partv on the one 
hand ar d t''e Municipality on the 
other wiih reference to any part of a 
public street, the Government was 
held to bj either a rieeessary or a 

proper party. It seem-t) u.i that if 
Government were held to be a neces¬ 
sary parry to suits of this character. 
It wool I mean t iat a number of suits 
which are acpramnt triable bv, and 
in fact re iried by Subordinate 
Judges, would have to be tried in 
this Presidency by the Di strict Courts. 

lhat n a re-mlt which loss not ap- 
pear to have been contemplated under 
the District Municipal Ant. S. 9ufthat 
Act prnviles that every Municipality 
Shall be abniy corporate, and shall 
have perpetual siicceyCon and a com¬ 
mon seal, am) may sue and be sued in 
their corporate name That is the 
body, in which the “public streets” 

are vested according to law. That is 

the body whic.h is interested in qurs- 
1 ning le right of a private owner 

who cl.iims a particular ptrt of a 

private 

effectively interfere with the rights 
hich would be exercisable by a pri- 

to ^ mtdrference which is sought 

pre^senT'^‘'''‘'‘^ »>y the plainti.f in fhe 
fhTnn suificient for 

present suit if that 
our onf IS guarded against. In 

fj-Q the suit as oriirinallv 

it maklr^^no constituted, and 

whether in ^in the result 

Survev An.i ‘ • ’ccision of the City 
the Governme^nt*'^^' interest as 

streets acco?H! ^ may have in public 

never been decisions has 

&s would renj'^ interest 

Secretary of 

Council in such ,i” 

not think if H ”®oessary ; we do 

such suits whicr'f^n t'lat 

▼ate dhspuJe P*-'- 

ould be unnecessarily 
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compli -ated bv the j linder of Goyjm- 
ment as a party. For t .e pu -poses 
of procedure the vesting cl njso is 
suffi dent to indicate that the Munici¬ 
pality is the proper party to b' sued. 
We are, tnerefore, of opinion that the 
lower ' ourtihave erred in holdin'^ 
tiat Government, is a necesiar.y 
party. Apart from necessity the 
question whether Government is a 
proper narty is not a matt ir of real 
ditfiiilty in t.e case vVe have 

alreidy referre 1 to the con ..derations 
which render it desirable tiat such 

suits should be left to be f night out 
between the pirlieswho are really 
I'.terested in t .e parti -ular questions 
which arise in the suit for decision, 
ami It Govcrniiiimt were not a ne-es- 

we do not see any propiertv in direct¬ 
ing t lem to be joined as a pa ty in 
this suit The result of ad .pt.ng ,smch 
a procedure would be that a suit 
which coul lbs tried out at Nadiad 
n the Court o^' the Second Class 

Subordinate .III Iga would have to be 
recoil St it'i ted and tried m the Di-trict 

Oourtof We,|o 

any need for ad.ipcing a course which 

evolves that result We would 

herefore, allow this appeal and make 

the s^ame order as in the other appeal. 

[The rest of the mirmentis not 
material for the report ] 


* 
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MaCLEOD, c. j . 

Ann Bkal ~ 

Appellant. 

PoS™l“*“ S>ra64._Be.. 

'I* D/'S'ii April 

from the decision of Dt J 
Kanara in A. No. 153 of l 9 o|. 

I'J Act. Art ti/J A /• « 

. 

Macieod. C J.—This is an applioa.- 

tion made by the decree holder for 

execution of his decree, the application ' 

having been made on June l-S'Oil' 
rhe previous application for execu¬ 
tion was presented on May 25 I9i8 ‘ 



^HMAD T. GaNESH 

and It is conceded that the present 
application must be time-barred unless 
between these two dates something 
has been done which would set a new 
period of limitation running. The 
appellant relied upon an application 
made by both the parties to the Court 
to postpone the application in th 
Darkhast of May 25,i9l8. with a view 
to a compromise bein^ arrived at bet¬ 
ween the parties. It is ditficult to see 
how such an application can be con¬ 
sidered as a step-in-aid of execution. 
There was no application made to 
the Court to do something which 
would assist the decree-holder in 
furthering the execution of the decree. 
On the other hand the application was 
similar to the application in Abdul 
Knder Rowther v. Kritstinan Malaval 

jVair U) which was called an applica¬ 
tion to get an order in retardation, 
which would not in the ordinary course 
be considered as a step-in-aid of execu¬ 
tion- We think the learned Judge was 
right in saying that this application 
was not intended as a step towards 
execution, but it was intended as a 
step which, if successful, would avoid 
the necessity for execution. If the 
suggestion for a compromise failed, 
then it was necessary for the decree- 
holdex, within three years from the 
date of the Darkhast to file another 
Darkhast* Th(^ appeal tlierefore, is 
dismissed. 

(1) 11913] 38 Mad. 695—1 L. W 

271-(1914) M.W.N. 563-26 M 
L.J. 433—15 M.L.T. 305— 
23 LC. 533. 
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Macleod, C.J- and Crump, J* 

Ah'Wi.d walled Bala Dabir and nn- 
Defendants—Appellants. 


* 

iiotaC'-'n 


V. 

Pend sc —Plaini iff— 


Respondent. 

S A- No.37 of 1921, D/-19th February, 
1923 from the Dt, J., Thana in Appl. 
Re, 129 of 1919. 

Latidlord and Tenant ~ Vatandar Khot < tV 
District-Right to fnjali trees in. Khoti 

Whore in a suit by Vatandar Khot the ques- 
tiett wao whether the plaintift or the defendants 
were tbfi owners of certain injali trees standing 
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Upon lands which were in the ocenpation of 
the vendors of defendants who were . not dfaare- 
kans, but held their lands since the introduction 
of the Survey Settlement as tenants of the 
Khot, subject to certain rights in the nature 
of the right of occupancy; i 

Held', that by virtue of Dunlop‘s Proclamation 
of 1821, the Kbots became the owners of the 
Injali trees standing in Khotiand there 

lias been nothing to extinguish those rights or 
to transfer those rights to the present defen- 
dants. (P462 C2J 

Held', further that the mere failure on the 
part of the plaintiff to sien the annual Kabu- 
liyat should have this result only, that he would 
not be entitled for the time being to the right 
of management of the vil’age. That would 
not, however, affect any otnor right which 

he might have independently of that right of 

managpment, such as the rignt to timber grow¬ 
ing in Khoti nishat lands. 8 B. H. C. Foil. 

(P 463 C 2J 

*V. J/. Patwardhan and P. B Shuhg- 
/K—for Appellaiits. 

G S. Rao and P, A- Bhat — for 
Respondent No. 2. 


Crump, J. —The plaintiff in this 
case was a Vatandar Khot of the 
village of Padhvan in the MangOon 
Taluka of tne Kolaba District, andthe 
substantial question in the suit 
whether the plaintiff or the defen¬ 
dants were the owners of certain 
injali trees standing upon lands 
which were in the occupation of the 
vendors of defendants. These ven¬ 
dors, it is now conceded, were not 
dharekaris, but held their lands since 
the introduction of the Survey Settle¬ 
ment as tenants of the Khot, subject 
to certain rights in the nature of 
rights of occupancy. 

The case appears tc have been 
approached in the lower Court on the 
footing that the Government were 
formerlv owners of the trees growing 
upon these lands; and there seems 
little reason to doubt that that is the 
true view of the matter: The lands are 
Khot nisbnl lands, and it has been 
held by this Court in the Colhetor of 
Ratnoifiri v. Vijankatrao (I) that 
virtue of Dunlop’s Proclamation of 
IS24, the Khots became the owner® 
of the trees standing in such lands 
That decision, if followed, is practi¬ 
cally concluSiTe on the facts of th,6l 
presant case, and the same conblu4 
sion must follow if the particular 

circumstances here are considered.'^ 

* 


(1) [1871] 8 Bom.—C.R., A. 


^ G:JJ r 
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Inhere are 3 persons, and 3 only, 
in whom the rights to these trees are 
conceivably vested, viz,-the Govern¬ 
ment, the Khot, and the vendors of 
defendants, and if it is true, as appe- 
ears to be the case, that trees were- 
originally the property of the Govern¬ 
ment then whatever rights Govern¬ 
ment may have had were conceded by 
the Proclamation alluded to, and the 
person in whose favour that grant 
was made was the person on whose 
lands the trees vvere actually grow 
ing at the date of Proclamation. 

Now it is proved in the present case 
that before the introduction of the 
Purvey Settlement, the lands were let 
out from year to year by the Khot on 
an annual lea.se or inalku. That was 
the general system of the village, and 
there is nothing whatever to show 
that these tiinhat Khoti wt-r.s dealt with 
on any terms different from there 
which lands were applied to 
the generality of the Khoti lands in 
the village. If that it is so. there was 
before the introduction of the Survey 
Settlement ho one other than the 
Khot who can be said to have had any 

permanent occupation of the lands 
or to have been the “occupant” of the 
lands in the popular sense, which was 
the explanation placed on Dunlop’s 
t roclamatiorr in Sn h/slnr k'drs/irom v. 
^f^.r.rr.tahj of S/afr (2). The Khot’s 
connection with the lands q 7 io Khot 
was continuou.s, and as regards the 

Khoti lands he had at least 

quas, proprietary rights which would 
^uffice to make Dunlop's Proclama- 
tion operiitive in his favour. 

■ therefore, in accordance with the 

decision in the r.W/cr/o/- of Ratnaqtn 

, iKmknlrdo (I) the conclusion would 

Proclamation became 
theownerof tb.se tr„,. If ,1,., i. 

exHnr ■ nothing to 

A^rt thr defendants, 

the annualquestion of 

trees govern 

and of the the Khot 

them.selvp« f P'^^^riment as between 

tbe plaintiff ^ title of 

ra ®8B?“ ®°”'- I-. R. 141-44: 


necessary for the plaintiff to fall hack 
upon the Kabulayat, or consider tin- 
effect of his having failed to sign 
that Kubulayat. owing to the differ¬ 
ence that has arisen between himself 
and Government. But if it is neces¬ 
sary to decide that point, it seems 
obvious that the mere failure on the 
part of the plaintiff to sign the annual 
Kabulayat could have this result only 
that he would not he entitled for the] 
time being to the right of manage¬ 
ment of the village. That would not, 
however, affect any other rightsi 
which he might have independent of 
that right of management, such as 
the right to timber growing in Khoti 
«s/)aMands. Put shortly, it is clear 
that the defendants have made out no 
right in their vendors, so that in 
accordance with the decisions of this 
Court the Khot must be taken to be 
the grantee of the rights of Govern¬ 
ment, at all events as regards Khoti 
Khasgi and Khoti nishaf lands. It 
follows, therefore, that defendant 
obtained nothing by their purchase, 
and the plaintiff was rightly awarded 
damages, and an injunction. 

The decree of the lower Appellate 
Court must be confirmed and the 
appeal dismissed with costs. 

Macleod, C. J.-I should like to add 
one word with regard to the following 

passage in the judgment of the lower 

Appellate Judge with regard to the 

RD \ plaintiff as a Vatandar 

Allot. In the absence of a Sanad 

proprietorship 
of the village, he cannot claim to be 
owner of the soil.” Reference was 

KoMh, (o) and ?fdqa, <ldH SmibhaqycuuL, 

^ .U,7d,ervdtor «/ Forests (4). But the 
-atter case docs nofr support the pro-, 

da?m "" Vatandar Khot cannot; 

claim to bo owner of the soil in the ■ 

of^"thTp”* ^ Lordships: 

'L Council in referring to j 

V. Sub-Collecfor of Kulabu (3) « 
f , ■ iriThat case the Government 

oe^ta^n""^"! had graX 

tho o + rights to the sub-tenants of 
tPe estate, and were willing to allow 


13) 

(4) 


[1866 

[1879 


3 Bom. H.C.R., A.C.J. 132. 

4 Bom. 264—7 I.A. 35— 


4 Sar. 89 (P.C.) 
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the pUinti f to take t'le K'loti again 
upon certain con'iitions, namely, that 
she shoulihe hound by the terms 
which the Government had entered 
into witti the sub-tenants or holders 
of the lind ; and it was held that she 
was not entitled to have the Khoti 
except upon those conditions. The 
rea«on 3 for the decision were that the 
Khot was not the proprietor of the 
tioil. Toe learned ju ige who decided 
the case in the first instance, went 
very fully into the matter, and held 
that the khot was merely a heredi¬ 
tary farmer of the revenue. The 
reasons are give-, in the report, and 
it will he niineces.sary to read them. 
It is sufficient to say that that decision 
was opposed t) the view taken by 
Captain Wingate to which reference 
was made from the records of the 
Government of India.” Their Lord¬ 
ships without expressing any opinion 
that no Kiot is or can be the pro¬ 
prietor of soil, thought It was 
sufficiently clear that the propnet .r- 
ship of the soil is not vested in every 

Khot. 

It a’so appears that Mr. Justice 
Tucker dis,sented from the opinions 

expressed by Arnold and Newt -n, JJ. 
tn Taiu>ai v. Sub-Collector of 

Kolaba i-t). 

Therefore there is no general rule 
that no Vdtan lar Khot can claim to be 
owner of the soil. Certainly it wou d 
appear to me that with regard to 
^hotx Kiasji and Vihoii ninbal lands, 

he is vory much in the f" 

owier ItwassoheldinTicCo/ccior 

)/ Ratnaiiri v. the 

eeras to me, therefore, tnat the 
dainti.f has established his case con¬ 
sidering the land from which the 
iungle was cut was Khoti ntsbal land, 
and unless the defendants would 
Ltisfy the Court that tiiey were 
Dharekaris in whom the ownership o 

the trees might then have been ves e 
they were not entitled to succeed. 

Appeal dismissed. 
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Macleod, C. J, and Crump, J. 

Kastu^ibhai Manibhai an I another — 
Appellants. 

V. 

Bai Makalaxmi {widow of CHmanlal 
Laibhai) an I at lers -Respondents. 

F. A- No. 144 of 1921, D/- I4th Febru-* 
ary, l*.t23, again-t the decree of the 
the Joint First Class Sub. J. Ahmeda- 
bad in Suit No 251 of I 'Id, 

(a) Hi Laiv—Partitioa^Portion left 

u nlivided-—Right af f- i low of 07te of tfu 
members to dernand partition, 

Whea numbeps of a jo‘nt Ltmily divide 
port 0113 of tue family piopert^, a state of 
severance wcu’.d in *^11 probubility result 
though itdepe. d<* upon the cii cumstances in 
each case, and tie f^ctM proved, whether 
family siill rema-nod joint, each member 
holding niB 9 i>aie of the | roperty divided his 
own separate property, and al tie members 
holding t e und'vided proicrty as members of 
a Hit.dn joint fain''y. Where it wa^ fou- d t-at 
a very laPg“ r'ortion of the fneiily prop rty was 
div ded in 1839 amo-'gBt tue men.bers and from 
t at d.ite they began to separate, and had 
separate b.isif ess and enjoyme t in respect ot 
their res,act ve pr> orties, it would be a 
t mate piesnmptou that t ey intended 
from that date to live divided, and consequent’y 
they would own the pn-ierty st II rema ning 

undivided ^*3 tenants-n-comnio i and therefore 

a widuw of ono oi t ie members s entitled to a 
formal partition of the prop rty leftun- 

(liv ded. 405 C. ] & 2. P. 4(10 C. L] 

(6) Civil P,C,, S. 3 ')--Pa-tition siV, 

The general rule is that in partit on suite 
paiti.s'sbou’d have the r own costs, except 
With regard to t ie instGution fee wi ich should 

be borne proport onate y by 2.] 

(c) RegUtratiov Act, S, i7 (bh-Haccha deed 

of i.artiti ) 

rrmnn T _Where the wlio’e te-or of a decxl 

AZ i' ai t.e ihe.it on was thiU the parties 
shou d be t ,e o v„e,8 of the r separate shares 
as from the date of the doc 'rnent, it is 

iinpossib e to escape from the 

S 17 c'ause(6), ot the Hegistrst on Act, I3JB. 

Toe mere fact that part os had m 

the execut.o . of a formal docume t >n tb 

future, does not suPtic,,' to take '* 

scope of that section. IP- '‘<>6 C. 

0 /V. T >uk >r and R-C. Tha'cor for 

^^Stran'iman. and K. V. Dimtia—for 
Respondent No. L 

Macleod. C. J.-The plainti^ff sued 
to have it declared that she had 
become absolute owner of certain 
properties mentioned in para 6 o 

t^he plaint; to recover possession ot 

the properties allotted to her in part J 
Hnnf except a certain house of which 
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she had already got possession ; for 
mesne profits ; and for a registered 
deed in terms of the Kacha instrument 
of partition passed in respect of the 
family property on the 50th March 
1915. The pedigree of the family is 
set out at para 3 of the print. It is 
not disputad that Mayabhai, Mani- 
bhai and Chimanbhai, a minor son of 
Lalbhai. deceased, divided a consider¬ 
able amount of joint family property 
^n 1889 It is also found by the .Judge 
that siace 1889 these 3 persons betran 
to live separate, and to have separ'^ate 
business and enjoyment, and to have 
their respective properties. 

Defendants 1 and 3, sons of Maya- 
bhai in their written statement s tid 
that the suit properties were the joint 
family properties of the d.^s-.endants 

' Premabhai, and that tne 
plaintiir was not entitled to file the 
suit in the present form The ;5rd 
defendant asserted thitt’ie plunthf 
had no interest in the j ,i„t properties 
specified in the plaint; that tie said 

properties devolved upon defendants 
hy right of survivorship. It is i upor- 

tant to note what the 3rd defend tnt 
said with regard to the domnient 
relating to partition relied up 3 ,, by 

l arao of the written statement is as 
follows: With reference to what is 

tliAt tho said property is nut hel 1 it, 
common nor was it so held. But t'le 
^aid property is joint and ai t:ie 

parties thought of dividing the .same 
at the time mentioned in para, 5 of 

dispEte‘nr "" '>ut a 

anspute arose with regard to the pre- 
Pdration of a formal docu netu (a 

aocument m respect thereof was not 

egdi advice as regards the partition 
was rminn^' ^rother defendant lNTo. 4 

plaintiff couid notT 

the ioint- not have any right to 
Dlamtiff’! ■'^o.t if tie 

with regardTo Se 

and the plaintilf d^s no? r"" 

right thereunder. AnH 

work of -^nd therefore the 

hr ’‘‘oi'P'*! 

given full Wect 

1923 B-59.60 
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On these pleadings the Ist issue 
would be whether the suit properties 
were joint family property; ami that 
would involve the question whe her 
the family remained joint after 1889 
Certainly if the family was joint and 
the mambers held the properties as 
joint family property, tlien Chiman- 

b,ais will would be inoperative, and 

the widow woiill only have a right to 

maintrniance. It was never suggastjd 

document.. 

Exhibit 81. of the 30th March Ihl5, 
required registration. The .5rd defen-’i 
dants evidence goes to show that if 
was a draft, and that no formal dom-i 
niant, altiou'h one had been tlioughi 
or, wa-; evjr executed. 

The lea-ned .Julge, however, raised 
an issue w ier.ier the deed relied upon 
by the pliinti.f was a deed of pa?ti- 
tion and required regi.stration, and 
whether it was inadmissible in 
^idem-e for want of r, gistration. 

^ nega¬ 

tive,, .ad aciordingly passed a decree 

in favou- of the plainti.f for spehflc 

performance of the agreement The 
plainti . s legal advisers would have 

•r tiey had asked the Court to allow 
n'in'"" Pl^^dings so as to 

tie e feet that if t ,e do-u mLt was 

inadmissible as requiring reo-is ration 

® partition might be dec’ 

reed by the Court That however was 

not su-g sted by plaintiif’s Counsel 

wa' "‘".L.'"’?''-" ■>" 

n-f h:,r/C" f'o 

legrnant ^ *wa^ 

Defeiidanr.s 3 and 4 appeal from 
the decision of the tnM P f ? 

remaiiie I ^ 'f' Properties 

188.1 so that the plaintiif could have 
th A «®enis to me 

aivide portions of the family nro 
alT V^k ^^everance would in 

depends upon the circumstanLs in 

tWr^^r proved, whe 

‘her the family still remained joint 

each member holding his share of the 

property divided as his own separate 

property, and all the members holding 
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the undivided property as members of 
Hindu joint family. Here we have 
the fact that a very large portion of 
the family property was divided in 
in 1889 amongst Mayabhai. Manibhai, 
and Chimanbhai and from that date 
they began to live separate, and 
have separate business and enjoy¬ 
ment in respect of their res¬ 
pective preperties. In those circum¬ 
stances it would be a legitimate pre¬ 
sumption that they intended from 
that date to live divided and conse¬ 
quently they would own the property 
still remaining undivided as tenants- 
in common. The 3rd defendant 
thought that Chimanbhai was se¬ 
parate from the other members of 
'the family, and therefore his widow 
was not entitled to the family pro¬ 
perty. But clearly from the written 
statement of the 3rd defendant it ap¬ 
pears that there were negotiations 
for partition of the family property, 
I am, therefore, of opinion that at 
the date of the suit these properties 
were held by the family as tenants- 
in-common, and as there has been no 
(luestion of exclusion, the plaintiff 
was entitled to sue for partition, I 
am also of opinion that as the plain¬ 
tiff was not put on notice by the 
defendants’ pleading that Exhibit 81 
was inadmissible for want of registra¬ 
tion we are entitled even in First 
Appeal to allow her to make that 
amendment in the plaint, which 
undoubtedly she would have been 
advised to make if the defendants had 
raised in their written statement the 
question of registration with regard 

to Exhibit 81. 

We, therefore, allow the plaintiff 
to amend the plaint so as to enable 
her to sue in the alternative for 
partition of the property which remain¬ 
ed undivided aftet the partition of 
1889; and if any additional Court fees 
have to be paid on such amendment, 
the piainti^ will have to pay them, 
iand when that has been done, the 
rdireotions which we now give that 
the suit properties should be equitably 
■partitioned between the plaintiff, 
'defendants land 2, and defendants 3 
and 4, will become effective, and it 
will be for the trial Court to give the 
necessary directions for partitioning 
the suit properties, ■ 


The general rule is that in partition 
suits parties should have their own 
costs, except with regard to the 
institution fee which should be borne 
equally by all the parties. There¬ 
fore the plaintiff will pay one-third 
of the institution fee and defendants 
two-third. With regard to the other 
costs each party should bear his own 
costs. 

Crump, J. —In my opinion it is im^ 
possible CO construe the document, 
Exhibit 81, as being anything but an 
instrument of partition. It is clearly 
a document which purports to create 
Oi to declare an interest in immove¬ 
able property of the value of more 
than Rs. 100. That the value of the 
shares is more than Rs. 100 is clearl 
on the face of the document itself, and! 
the whole tenor of it shows that the! 
intention was that the parties should! 
be the owners of their separate shares! 
as from the date of the document; and! 
that being so, it is impossible to! 
escape from the bar created by S. 17, 
clause (b), of the Registration Act,! 
1908. The mere fact that parties had 
in contemplation the execution of a 
formal document in the future, does 
not suffice to take it out of the scope 
of that section. 

It was suggested that it might be 
regarded as an agreement to effect a 
partition in future, and therefore, an 
agreement of which specific perform¬ 
ance could be directed. But that is 
not the plain meaning of the lang¬ 
uage of the document and therefore 
the result must be that it is a 
document which is compulsorily 
registerable, and therefore, one 
which cannot be used in evidence 
for any of the purposes indicated in 
S. 49 of the same Act. 

Now it is clear from the plaint, as 
originally presented, that it was 
sought to use that document as- 
evidence of a completed partition, and 
if it cannot be used for that purpose, 
the transaction, of which it is evi¬ 
dence becomes incapable of proof for 
no other evidence except the docu¬ 
ment itself is admissible under S. 

92 of the Indian Evidence Act. 

Therefore the case must be ap¬ 
proached on the footing that at the 
date of that document there had been 
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no partition. That before that date 
the parties were tenants-in-common of 
such property as remained undivided 
at the partition of 1889 appears to 
me to be proved beyond doubt upon 
the evidence. The Judge says that 
it is not denied that since the date of 
that partition Mayabhai, Manibhai 
and Chim tnbhai, the husband of the 
present plaintiff, began to live 
separate and to have separate 
business and enjoyment and to have 
their respective properties. Thouo-h 
the partition-deed of l«89, Exhibit 62, 
IS not itself clear upon the point’ 
still when it is read in the light in 
which the parties acted upon it, there 
can be no doubt that there was sever¬ 
ance of interest in the family, and 
that therefore, they remained tenants- 
in-common of such portion of the 
joint estate as remained undivided by 
that document It follows clearly, 
therefore, that the plaintiff, failing 
to prove the alleged partition, evi¬ 
denced by Exhibit 81, is entitled to 

partition by metes and bounds of the 
property which the parties still held 

as tenants-in-common. It would be, 

in my opinion, extremely unjust in 
view of the pleadings of the defen¬ 
dants to allow that claim to be defeat¬ 
ed now because of the question of 
registration which was raised, not by 
the partie . but by the Court of its 
own motion. I, therefore, agree in 

the order proposed. ^ 
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M.A.CLEOD, C. J. and Crump, j. 

V. 

Clas^Sub decision of 1st 

of 1918 in Suit No. 4l 

and ought— 
Second Effected by father 

f<dher‘sdeath-Notblrredr 

third shabby partltion^oAhe*^ 


tiff. During his life-time he divided the plaint 

property into four shares and gave each of his 
SODS one share, keeping one for himself. Subse¬ 
quently he willed away his own share in favour 
of his sons. In a prior suit by the plaintift to 
recover his share under the partition and the 
will, the Court held that the partition was 

unequal and unfair, so the Court dismissed the 
suit. 

Held: that the plaintiff's present suit is not 
barred by judicata because tho cause of 
action in the prior suit was the partition deed 
executed by bis father and there was no obliga¬ 
tion on him to sue in the alternative fora 
partition of the property as joint family pro¬ 
perty. He certainly might have done so and 
had even asked the Court for leave to 
amend his plaint at a late stage and his 
application was rejected by the Court. If a 
plaintiff realises his mistake before the record 
IS closed pd asks for leave to amend, though 
the omission of the claim from the plaint, was 
due to the plaintiff, the rejection of the prayer 
for amendment would be the direct cause of 

tne omission from the suit. (P p 91 

(b) Hindu Law-Impa, me estate-Desghat 

yatati.-i i>np(irtible. ^ 

The question must be determined in each 
case whether the Deshgat is impartible. Impar- 
tibihty IS the rule rather than the exception Ld 

evidence is admissible to show that the custom 
exists in other families, not as being in any 

sVow T'f assfsting to 

show that the custom set up in the particular 

i’n was not an unusual one 

in the District in which the parties resided 

, [P. 470 0.1] 

A. Thakor and V. D. Limaye~iov 

Appellant. 

r- tl- B. Gumaste and 

for Respondent. 

plaintiff filed 

Class Subordinate Judge of 
Bi]apur to recover his one third-share 
by pai tition of the property specified in 
Schedules A to E to the plaint, to get 
a declaration that the alienation of 
the property in Schedule D by his 
father by an award decree in suit 

c^o^nr't 'n ^ijapur District 

father s death and to get a declaration 
that he w&s entitled to a one-third 
share m the property in Schedule E 
after the death of defendant No. 6 

p^^fits^^ ^ith past and future mesne 

Somappa, his father, had three sons, 
Knshnarao defendant No. 1, Krish- 
nappa defendant No. 2, and Mahade- 
vappa, the plaintiff. During his 
hfe-tirne he divided the plaint pro- 
perty into four shares and gave each 
ot his sons one share, keeping one 
for himself. Subsequently he willed 



468 


MaHaDEVAPPA V. Kashirao (Macleod, C. J.) 


/923 Be 



away his own share in favour of his 
sons. In suit No. 221 of 1913 filed by 
the plaintiff in the Court of the First 
Class Subordinate Judge of Bijapur lo 
recover his share under the partition 
and under his father’s will, it was 
held that the partition was unequal 
and unfair, so the Court dismissed the 
suit. It was contended by the present 
defendant No. 1 in that suit that the 
property in suit was impartible, but 
no finding was recorded on that issue- 


With regard to the property in 
Scnedule D, an award decree was 
passed in suit No. 2 of the 1906 filed 
by the plainiift’s father whereby it 
was decided that defendants Nos. 3, 4 
and 5 should get possessitjn of the 
property and remain in posse'^sion 
until March 2, 1926 Defendant No. 6 
was the mother of Somappa and thw 
property in Schedule D was held by 
her for her life-time only. The plain¬ 
tiff claimed that all the«e properties 
were joint family properties 
in which he was entitled to a share 
by partition. 


The first defendant pleaded that the 
property in suit was impartible, that 
there was a custom in the Gani Desh- 
gat that the property descended by 
primogeniture, the junior members of 
the family being entitled to mainten¬ 
ance only, and this is the main issue 
in the case- It was also contended 
that the plaintilf’s claim for partition 
was barred by res judicata by reason of 

Suit JSo, 221 of 1913 in which the 
plaintiff might and ought to have 
asked, as an alternative, for partition. 

The second defendant in his written 
statement admitted the plaintitf’s 
claim and asked that his one-third 
share should be awarded on the parti 
tion. Defendant No. 5 claimed to be 
in possession of the lands in Schedule 
D under a lease from defendant No. 4 
and that he was entitled to enjoy 
them in pursuance of the decree in 
Suit No. 2 of 1906 Moreover, the 
plaintiff’s claim was barred by S. 4 (a) 
of the Bombay Revenue Jurisdiction 
Act as the Collector refused to restore 
the lands to the plaintiff when he 
applied under S. 5 of the Watan Act. 


Defendant No. 6 



ed the pro¬ 


perty in Schedule E as her absolute 


property 


I cannot ae^ree with the learned 
Judge that the plaintitt’s suit is barred 

by res judicata. 

The cause of action in Suit No, 221 
of 1913 was the partition deed executed 
by his father and there was no obliga¬ 
tion on him to sue in the alternative 
for a partition of the property as joint 
family property. He certainly might 
have done so and he even asked the 
Court for leave to amend his plaint 
a late stage but his application was 
rejected by the Court. In the first 
place, I do not see myself why the 
plaintiff was bound to claim equal 
partition. He may very well have 
been content, if tlie Court declined to 
give effect to the partition made by 
the father, which was extremely 
favourable to him, to remain joint 
with his father Secondly, if the Court 
refused to allow his amendment and 
referred him to a separate suit for 
partition, it is difficult to see how it 
can be said that the omission to have 
the question of equal partition decided 
was not due to the action of the Court. 
If a plaintiff realises his mistake 
before the record is closed and asks for 
leave to amend, though tlie omission 
of the claim from the plaint was due 
to the plaintiff, the rejection of the 
prayer for amendment would be the 
direct cause f the omission from the 
suit On the question of the imparti- 
bility of the property as Deshgat 
Vo tan, we had recently in iSn/z-r/j v, 
Bkojraj (’) to consider the same ques¬ 
tion with regard to a Deshgat Vatan 
in the District of Belgaum My learn¬ 
ed brother, as he stated in his judg¬ 
ment in that case, has considerable 
familiarity with theVatans of these 
hereditary otfices in the Southern 
Maratha Country and apart from that 
there is the experience acquired in the 
cases which have come before this 
Court that the evidence is generally 
conclusive in each case that the Desh¬ 
gat Vatan descends according to the 
rule of primogeniture. Though as 
pointed out by the Frivy Council in 
Adnshappa v. Gurua^ndappa (2) the^ 
question must be determined in each 
case ^ hether the Deshgat is im partib le 

(1) F A. No- “3Tf 1920, D/- U-H' 
1922, 

(2) [1880] 4 Bom. 494—7 LA. 162— 

7 C.L.R. 1—4 Sar. 154 (P.C.) 
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it is inpossible to exclude from one’s 
mind the fact that impartibility is the 
rule rather than the exception, and as 
pointed out hv this Court in Thiman. 
gang,,via v. Ranqa',g>ivia evidence 
is admissible to show rhat the custom 
exists in other families, not as being 
in any way conclusive by itself, but 
as assisting to show that the custom 
set up in the particular case before 
the Court was not an unusual one in 
the District in which the parties re¬ 
sided. The evidence in this case is 
all on the side of the fir-t defendant. 
As plaititiff was unable to prove any 
previous partition in the family, he 
could only rely on the fact that’ his 
father had attempted to divide the 
property. But considering the inerpia- 
lity of the division he made, it would 
appear as if he had attempted to 
divide the property before his death 
as if It were his own instead of divid¬ 
ing It as if all were ecjnallv entitled as 
members of a joint family. 

Ihe Krst defendant relies on the 
various exhibits which have been put 
in from the Records of the Inam Com¬ 
mittee rxhibitl48is the statement 
made by Kasappa, father of Somappa. 

he earliest Sanad he produced was 
granted m IO 77 Hijri, 1666 A. D. and 
as in lSo 5 the whole of the Vatan 
was entered in Kasappa’s name that 

IS evidence that the Vatan had never 

been divided That of course would 
not he sutficient to prove impartibilitv, 
but there is a considerable body of 
eridenc'^ to sliow that when there 
were opportunities for division no 

division was made, and that at virious 

or r Kumars- 

momhers o*' the junior branches of 

le family for maintenance and not 

'^heir shares. Exhibit 
dnr 1 ^ f the family prn- 

Sd i®- defendant de- 

Sivei to lands were 

and \vi ^^iihaiids for maintenance 

of livin^ possession 

Lxa n He said in moss- 

h^c n f lands were to 

line of Bhaubands till the 

tinct when'th'^^'^'^^”^^'’*''’ became ex- 
nne^en they reverted to the De.iai. 

240. 
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He was willing to give lands to the 
plaintiff and defendant No. I for 
maintenance. Witnesses ('I'xhibits 119 
and 12 O 1 Kshatriya Desai of Achali 
and Patalkal State deposed as to the 
custom of impartibility existing in 
their families. Exhibits 121 and 122 
were acquainted with the family in 
suit and deposed to the fact that 
lands were given to tne Kumars for 
maintenance. Exnibit i3l was Bhim- 
rao one of the Kum irs. He was tlie 
great-grandson of Kallappa, b’other 
of Narasappa Naik in Exhibit 149, 
and had four lands in his possession 
which had been given to his ances¬ 
tors, though in cross-examination he 

said they were given to his father by 
Somappa. This witness’ name appears 
in Exhibit 116 which was a li-.’t of 
Survey^ Numbers giv^^n for enjoyment 
to Kumars purporting to have been 
written by one Venkaji Krishna and 
was exhibit 105 in Suit No. 221 of 
1913. Venkaji, who is now dead, was 
examined in that case and his evidence 
has been put in as Exhibit 139 under 
S .r. of tne Indian Evidence Act. 

That evidence was very important 
as Venkaji was the Mukhtyar of 
ooniappa. Appcdlant’s counsel con- 
ten.icd very strongly that his state¬ 
ment and the list were in idrnissible in 
evidence, but it is difficult to see how 
thej can be excluded. Venkaji was called 
by the plamriff in Suit No. 221 of 1P13 
to prove the will made by Somappa, 

and was appirently hostile to defend¬ 
ant No. I He had to -idmit, however 
in crois-examination that lands were 

given to the Ku nars and tliat he had 
wniten the list Exhibit 105. 

I think that as the suit, property is 

very ancient Deshgat Vatm in the 

bonthern Mahratta country which 
has never been divided, land, being 
given to tie Kumars for maintenancf 

exti-im f!'' 1"^'' *®'^<'«'“cHnts became 

bf oIh ’ .Tudge was justified 

th' b- fi^'? Il*'**' impartible. I 

ink tiat the appeal fails and should 
be disin ssed with costs. 

•TV parties to this suit 

three sons of 0 0 Somappa, 

the f ^ .oHintilf seeks for partition of 

onHH Ti^ property claiming to be 
entitled to a share of one-third. The 

property in question forms part of a 
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Deshmukhi Vatan, and defendant 
No. 1, who is the eldest son, claims 
that the succession is by lineal primo¬ 
geniture. The only substantial ques¬ 
tion in the appeal is whether defend¬ 
ant No. 1 has established the defence 
which he sets up. 

There is no possible doubt as to the 
nature of the estate. It was suggest¬ 
ed in argument that this was not a 
service-tenure, but the evidence is 
conclusive to the contrary Though 
the Sanad is not produced, it is clear 
from Exhibit 148 that Kasappa, the 
grandfather of the parties, appeared 
before the Inam Committee in 1855 
when proceedings were being taken 
for the commutation of the Vatan 
From his statement it would appear 
that the original grant was made in 
the sixteenth century and that it was 
as remuneration for services to be 
rendered as hereditary Deshmukhs of 
the Chimalgi Pargana. The word 
“ ChawraP’ (vide Exhibit 116) shows 
at once the nature of the property. 
The matter is not open to any doubt. 
It is common ground that the lands 
were held by plaintiff’s ancestor in the 
capacity of Desais or Deshmukhs and 
a Desai or Deshmukh in the Southern 
Maratha Country is a hereditary Dis¬ 
trict Officer. Their duties were to 
collect the revenue in the “ Pargana 
or revenue division, and as every one 
knows, the British Government intro¬ 
duced a settlement whereby these 
services were dispensed with on pay¬ 
ment of a “ Judi” or quit rent amount¬ 
ing to four to six annas in the every 
rupee of the assessment. These settle¬ 
ments received legislative sanction by 
clause (2) of S. 15 of Bombay Act III 
of 18 1 4. The property continues to be 
Vatan property within the meaning 
of S. 4 of the Act, and subject to the 
restrictions which that Act or Act II 
of 1886 enacts as to succession or 
alienation. Those restrictions do not, 
however, touch the point before us 
but I have thought it well to preface 
my judgment by these remarks in 
view of what was said in argument. 

For the purposes of the present 
question there is, I apprehend, no dis¬ 
tinction between the various classes 
of District Hereditary Officers. Whe¬ 
ther it be a case of a Desai, a Desh- 
mukh, a Nadgowda, or a Desbpande, 


the general rule must be taken to be 
that such Vatans are ordinarily parti¬ 
ble and impartibility is an exception 
which may be established by evidence. 
It has been so decided by the Privy 
Council [Adrishappa v. Gurushidappa 
(2).]. A custom of primogeniture, if 
clearly proved, supersedes the general 
Hindu law of descent ; Shidhojirav 
V. Na ikojirav (4). There can, however, 
be little doubt that such a custom is 
not an unusual feature of these Va¬ 
tans : it has indeed been judicially 
recognized by the Court in more than 
one instance—the latest in the case of 
the Deshgat, which came before us in 
Sith'oj V. Bhojraj (1). It is not indeed 
surprising that this should be so if it 
is remembered that the lands were 
originally the emoluments of an here¬ 
ditary office Nevertheless, it is for 
the party who sets up the custom to 
establish it in each case. 

The best evidence of impartibility 
is that over a long period of years 
there has been no partition. If at the 
same time it appears that the eldest 
member has succeeded to the bulk of 
the property, and that comparatively 
trifling portions have been assigned to 
the younger members, then we have 
an ordinary feature of these Vatans. 
There may be a practice in a Vatan 
family of long standing to lease the 
performance of the services of the 
V'atan in the hands of the elder branch 
and to provide the younger branches 
with maintenance only. When the 
practice is the result of an established 
custom, it will not be affected even if 
the services of the Vatan are dispen¬ 
sed with : Sai'ifriam v. Anandrar (5) 
and Ramrao Trimlmk v. Yc^hvaitlrao 
Madhavrao. (6). 

The pedigree of the family was pro¬ 
duced by Kasappa in 1855. He was 
the tenth holder from the original 
grantee Kenchappa, and the heir by 
lineal primogeniture. At that date 
there were many branches in the 
family but the bulk of the estate was 
with Kasappa and he says. “ The 
vahivat came into my hands because 
I was the heir.” The plaintiff admits 
that so far as he knows there has 
never been any partition in the family. 


(4) 

[1873] 10 B.H.C. 228. 

(5) 

[1875] 

12 B.H.C 254. 

(6) 

1885; 

10 Bom. 327. 
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and there is evidence that distant 
collateral members are in possession 
of small grants of land “for main¬ 
tenance” which are far less than 
would have fallen to their shares, had 
the ordinary Hindu law- of succession 
been applicable- One of these, Bhim- 
raya, is a witness. He is the grandson 
of Basappa, son of Kallappa, who is 
shown as living in the pedigree of 
1855. He says. “ I have four lands 
in my possession : they have been 
given to me for maintenance. I do 
not know if I have any share in the 
Deshgat Vatan.^ In a previous suit 
between the pa^'ties one Venkaji was 
^lled as a witness for the plaintiff. 
He is dead and his evidence has been 
placed on the record in this suit 
(Bxhibit 139). He was the agent of 
Somappa the father of the parties and 
was instrumental in drafting the parti- 
^on deed which led to this litigation. 
He stated that defendant No. 1 object¬ 
ed on the ground that the property 
was impartible. He was hostile to 
defendant No. 1. He said : “ I do not 

know whether the Deshgat property 
in dispute is partible or not. If Achut- 
appa and Somappa (these are colla¬ 
teral members) were to get lands ac¬ 
cording to their shares they would 

have obtained more than this,” that 

actually 

u witness was constrained to 

admit that Exhibit 10.5 (now 116) was 
a statement in his handwriting. It 
appear.-^ that the members of the junior 
branches are styled “Kumars', and 
tps statement is entitled : “ List 

showing the survey numbers given for 
enjoyment to the Kumars” the state¬ 
ment shows that if any “ Kumar ” 

lands that the 

lands are given for maintenance. 

this evidence affords, in my opi- 

famiir,,"""that there is a 
De™ Jaf a®® whereby the lands of this 

i^emfer arone'^^ the eldest male 

to evidence whatever 

finding of thoY m my opinion the 

■^l^pcal flistnissed. 
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Bhausaheb Sliuhjdii/a PaAil 
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find 


V. 

Ramc/auda Aimaf/iiii'ld Pdtil dud 
ot/mrs—Plaintiffs—Respondents. 

F. A No. 178 of 1931, D/-19th March, 

1923 from the decision of 1st Class 

Sub. J., Belgaum in Suit No. 203 oj 
1919. 

(q) Fdiiidti Tjfxw- Alicudtiotk hy icidoip with 
coment of reversioner who gets 'a part of her 
hushand^s property in lieu of consent—His des¬ 
cendants cannot impeach. 

A Hindu widow alienated most of her 
husbands property by virtue of three deeds:— 
^y one she gifted certain property to her 
brother; by the second she sold half of Uve 

Survey numbers to a Bhauband of her husband 

and by the third she sold the other half of those 

properties to her son-in-law. After her death 

the descendants of the Bhaubands desired to 

set aside the alienations in favour of her brother 
and son-in-law ; 

Held that the transactions which were effected 
by the widow with the consent of the Bhau- 

bands were evidently pre-arraagod as a proper 

disposition of her husband's property between 
these parties, and these transactions must be 
considered as a whole and since the Bhauband 
received considerable advantage from civine 
his consent to the alienations, it would be 
most ineqnUable if his descendants, whill 

1 ‘ should be allowed 

to set aside the other alienations. [P. 472. C 2] 

?Jdlr Adoption—Succession to 

nj.trnal <jraiid-father‘s property barred. 

The theory of adoption involves the principle 

of a complete severance of the child adooted 

from the family in which he is born both \n 

anri*’th* *^°f**^®roaternal line 

the uronert''® succeed to 

naLra? fWI°^ ^'n "J®*®™®’ grandfather in his 
natural family. 10. I. A. 138 Ref. [P. 473 C. 2] 

T. Strdnumdn and (!. S. Rao—for 
Appellants. 

Pnfn and Xilkanth Atma- 

Rnm-for Respondents. 

^ ‘^•-The plaintiffs sued 
recover as owners possession of the 

Fro“‘.h'’.°d7e*3a„?r" 

originally belonged to 

one Akkagauda who died about 1846 

T ^^aughter Kashibai, and two 

Tnd m ^'’'"gava, who died before 1868 
Tat Tayava, who died in 1912. 

therefore, succeeded on the 
hi A tt L^ngaya to a widow’s interest 

® property. Kashibai 
married to one Shivgauda and 
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had by him a son Shidgauda who was 
six years old, when Akkagauda 
died. 

In 1868 Toyava, alienated most of 
her husbands property by virtue of 
thre^e deeds:—By one she gifted certain 
property to her brother Basappa , by 
Jthe second she sold half of five survey 
iNumbers to Annagauda, a bhauband 
iof her husband ; and by the third she 
Isold the otl er half of those properties 
Ito Shivgauda. 

Kash 'bai the daughter died in 1907 
a few days after the death of Shivgau¬ 
da, tirgauda, another son of Kashibai, 
had been given in adoption into an¬ 
other family some years before. Shid 
gauda adopted Bhau the son of 
Pirgauda. He is the first defendant 
in the suit and Pirgauda is the second 
defendant. The plaintihs are the son 
and grandsons of Annagauda. The 
whole pedigree is set out at page 4 of 
the print. 

The first issue was. “Do the plain¬ 
tiffs prove that the deceased Annagau¬ 
da was the next reversionary heir to 
Akkagauda when his widow Tayava 
died in 1912?” That was found in 
the affirmative and that decision can¬ 
not be questioned. 

T he next issue was “ Are the plain¬ 
tiffs estopped from bringing this suit. 

Th at issue was found m the negative 
and we think rightly, as no question 
of estoppel arises in the case. 

But the learned Judge found that 
the plaintitfs were entitled to recover 
possession of the property in suit by 
setting aside the alienations made by 
Tayava as not extending beyond her 
life and that decision depended on the 
question whether the gift to Basappa 
and the sale to Shivgauda by Tayava 
were binding on the plaintitfs. It is 
important to notice that tf-e plaintitfs 
presumably were in possession of the 
lands sold by Tayava to Annagauda, 
and the real question is whether 
Annagauda, having consented to the 
gift of property to Basappa and to the 
sale of property to Shivgauda, and 
having at the same time obtained a 
considerable portion of the property 
from Tayava, his descendants can now 
be allowed to reprobate the consent 
which he then gave. 


In Bassajjpa v. Fakirappa (1) it was 
held:— 

‘'where a Hindu widow makes a gift 
of a portion of her husband s property 
to her husbano’s brother 8 grandson, 
with the ( onsent of the next reversion- 
her, another brother of her husband, 
the gift is valid, and cann(»t be 
impeached by the con«:enting brother.’^ 

Mr. Justice Shah said. 

‘‘So far as the consenting reversion¬ 
er is concerned, I see no substantial 
difference between a gift and an 
alienation by way of sale when the 
legal necessity is negatived on the 
evidence apart from the consent. In 
Vivayak v. Govin'i (2) though the plea 
of legal necessity was negatived the 
alienation of two plots by the widow 
was upheld on the ground of Venka- 
tesh’s consent. In both the judgments 
delivered in that case it has been 
pointed out that if Venkatosh had 
survived the widow, he would undoub¬ 
tedly have been bound by his own 
consent ; and on the facts of that case 
theCourtheld that Venkatesh’s con¬ 
sent was sufficient to validate the sale 
as against the reversioner who was 
Venkateshs son. Apart from the 
decisions it seems to me tliat where, 
as in the present case, we have a gift 
b a Hindu widow in favour of the 
grandson of her deceased husbands 
brother for whom she would natural¬ 
ly have arfection, and where that gift 
is consented to by the next rever¬ 
sioner, there is no reason why at least 

consenting reversioner should not be 

held bound by his consent, and why" 
he should not be estopped from ques¬ 
tioning the validity of such a gift. 

It seems to us that this is a still 
stronger case. The transactions which 
were effected by Tayava with tae 
consent of Annagauda and Shidgauda 
were evidently pre-arranged as a 
proper disposition of Akkagaudua s 
property betwe*^n these parties an 
those transactions must be considered 
as a wholp ; and since Annagauda, 
received considerable advantage trom 

giving his consent to ^ ^^ 

nations, it would be m-st inequitablj 
if his descendants, while retaining aa 
vantage, should be allo wed to set asi^ 

1921] 23 Bom. L. H. 1040. ^ 

[yOO] 25 Born. 129-2 Bom. h. ^ ^ 
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the other alienations. One property 
Survey No. 207, which is now in the 
possession of the second defendant 
and which bad remained with 
Tayava, was not included in any of 
the three documents executed by her 
in 1868, and the plaintiils were clearly 
entitled to possession of that property. 

Apart from the question, whether 
the plaintiifs w^ere bound oy Annagau- 
da s consent, it has been contended 
that the second defendant, although 
adopted into another family, could 
still succeed to the property of his 
maternal grandfather in his natural 
family. Dewar Bahadur Rao relied 
on a passage in Colebrooke, Vol. Il, 
page 395. Whatever authority might 
be given to that passage in Hengal, the 
authorities in this Presidency are 
perfectly clear. We need only refer 
to the latest decision of the Privy 
Council in Na(jin aii Bhujwan a.s* v 
Baihoo Hitrkisson as (3) where their 
Lordships, while rtferring to a deci 
siOTi in Kail Ki.mul Mozoovi ar v. 
Uma Shunkur ^/o/Zra (4) cited with 

• j owing passage in the 

judgment of Mr. Justice Roniesh 
Cnunder Miti^r : — 

"The theory of adoption involves 
the principle of a complete severance 
of the child adopted from the family 
in which ),e is born, both in respect 
to the paternal and the maternai line 
and his complete substitution into 
theadoptors family as if he were 
born in it. 

In the judgment of the lower Court 
in Kali Kovtul Mozooin (ir v ITwa 
t,hunkur Moitra, M) various passages 
in Datlaka Mitnaiiisa were referred to 
from which it is clear thut the appel¬ 
lants contention cannot be sustained 

Section VI, page 5i, in Dattaka 
Mmansa says — 

funeral cake follows the 
family and estate,’ tlie family and 
estate are declared to be the cause of 
performing the funeral repast; and 

(3) [lhj5] 40 Rom. 270-4.t l.A 56—18 

C.V\.N 702- 

^8^2 i M. W. n! 

^00—32 I C. 40i /P r \ 

232-10 I A 138 

14 m~i s.r. 45S*-(p* ch 
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the estate of the maternal grand 
father also, like that of the father, 
lapses from the son given. His inca¬ 
pacity to perform a funeral repast in 
honour of his original maternal 
grandfather is properly declared." 

This passage is in direct conflict 
with the passage in Colebrooke Vol 
II page 395 on which Dewan Bahadur 
Rao has relied. Again ic is stated in 
that judgment 

ft is. therefore, clear chat the 
adopted son confers the same spiritual 
benefit upon the relative of his ado¬ 
ptive mother as a legitimate son does, 
and that f-e is cut oif from the inherit¬ 
ance of the relatives of his original 
mother." 

^ We think, therefore, defendant No. 

-- by virtue cf his adoption cannot 
Succeed to the estate of his maternal 
grandfat ter Akkagauda. The appeal, 
therefore, must be allowed except 
with regard to Survey No. 207. In 
o^her re-pects it is dismissed. 

There will be the usual inquiry as to 
m^ne profits of Survey Number 207. 

RiaintiUs should pay three-fourths 
ot defendants’ costs throughout. 

By consent, we direct that in the 
tri.ll Court defendants Nos. 1 and 2 
between themselves ought to have 

one set of pleaders fees, and that 

defendants Mo^. 4 to 7 between them¬ 
selves ought to hnve anotlier set. 

Decree varied. 
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Marten and Fawcett, jj. 

San in Valji Appellants. 

V. 

Bhikchan l >-urajmal & o^/^er.s‘- Res¬ 
pondents 

S A. No. 768 of 1921, D/- 20th 

^overnher 1922, from the decision of 

120 of kj? "»■ 

(<ij Mortgage or sale. 

a salo"w,i h'*" purported to be 

ed to ho ’ • ^ "“■e'-doeu,ue.,t purport- 

as to p, J tho deleiidaiit I s. 12,5 per annum 

ant 3'as%''’'* “ tnedefend- 

defauV of ^ of re.sa-e, and in 

were to ^ ifStalmerits 

faded*^ _oterest, and if the plaintiff 

uave any piKht left in the property. 
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Held that these two documents taken to¬ 
gether constitute a niorcgage and not a sale. 

IP. 474 O. 2] 

(6) Registration Act^ 8. 17 {^) (A)— Agree¬ 
ment to effect a sale deed. 

Survey Nos. 76 aud 394 were mortgaged 
with A in 1906 and in 1908; it was agreed that 
No. 394 should be taken back by mortgagor 
free from mortgage and Nu. 76 to be given to 
mortgagee in lieu of mortgage money. The 
deed in respect of that ran thus:— 

“You (the mortgagee) have agreed to effect 
the re-sale of that at my convenience by a 
regular registered deed. “Survey No. 76 from 
out of the properties involved in that mortgage 
by way of sale has been given this day to you 
in lieu of the debt of your shop and has been 
given into your possession this day“. 

Held> MartpJi J, (Fawcett J Dissenting) 
that the document did not amount to an actual 
transfer of the equity of redemption, but only 
amounted to an agreement to transfer.- and 
therefore was admissible in evidence without 
registration 20 B.553 Hist. [P.475 C.l P.476 C.2] 

(c) Part performance—Applicabiliiij to 
India. 

The English doctrine of part performance 
applies in India as being a principle of natural 
justice, viz., to prevent the success of fraud 
in land transactions. No doubt to establ'sh 
the application of that principle, it must be 
shown that the respective parties have so 
changed their respective positions that the 
change can only be referable to the contract 
alleged 12 I. A. 1; 23 Bom. L. P. 506 Foil. 

[P. 475 C. 2] 

S. R, Gokhale for D, ff. Patwardhan — 
for Appellants. 

K, H. K^lkar—^ov Respondents. 

Marten, J.—The point ■ on the 
appeal is whether the plainfiffs-ap- 
pellants are entitled to treat Survey 
No. 76 as still subject to the mort¬ 
gage of January 24, 1906. The res¬ 
pondents contend that as the result 
of a contract arrived at in 1908 it was 
agreed that they should acquire the 
equity of redemption in Survey No. 
76 but should re-convey the other pro¬ 
perty originally comprised in the 
mortgage, viz., Survey No. 394. 

The controversy has mainly turned 

on the document of March 23, 1908 
Exhibit No 34, which is alleged to 
evidence this agreement. The ap¬ 
pellants contend that it is inadmis¬ 
sible in evidence for want of registra¬ 
tion, and alternatively, that, on the 
true construction of it, it only 
amounted to putting the defendants 
in possession of one of the plots 
whereas up to that date they had not 
obtained possession of either plot. 

As to its admissibility in evidence, 
one main question is whether the 
document amounts to a transfer of 


the equity of redemption, or whether 
on its true construction it only 
amounts to a contract to transfer the 
equity. The Full Bench decision in 
Bapu Appafi v Kashinath (1) establi¬ 
shes that in this Court a contract for 
sale which is capable of specific per¬ 
formance may be set up in answer to 
a claim for possession by a vendor. 
And Venkatci^h Damofur t. Mallaiypa 
(2) shows that where a purchaser has 
obtained possession, it is immaterial 
that more than three years hare 
elapsed since the date for completion 
of the original con^^ract. Further, 
the Indian Registration Act itself 
draws a clear distinction between 
what I will call conveyances, which 
require Tegistration, and mere agree¬ 
ments which do not. Broadly speak¬ 
ing, this may be described as the dif¬ 
ference between sub-section (1) (&) and 
sub-section (2) (v) of S 17 of the 
Indian Registration Act. According¬ 
ly it was decided by Sir Charles Sar¬ 
gent and Mr. Justice Telang in 67/?7'- 
dJiar BaUdl v. Chintaman Sadashiv (3) 
that an agreement to sell an 
equity of redemption need not be 
registered. 

To understand the document of 1908 
one must appreciate what was the 
then position under the two docu¬ 
ments of January 24, 1906, Exhibits 
28 and 32. The first of these docu¬ 
ments purported to be a sale deed by 
the plaintii'f to the defendants for 
Rs. 1,200. The other document pur¬ 
ported to he an agreement by which 
the plaintitf was to pay the defen¬ 
dant Rs. 125 per annum for ten 
years, and on such repayment tiie 
defendant was to execute a deed of 
re-sale, and in default of payment the 
annual instalments were to carry in¬ 
terest, and if the plaintitf failed to 
pay otf the money he should not have 
any right left in the property. In my 
opinion the lower Courts have rightly 
arrived at the conclusion that these 
two documents taken together con¬ 
stitute a mortgage and not a sale. 

(1) [1916] 41 Bom. 438—19Bom. L.R. 

100—39 I.C 103 (F B.) 

(2) 1922 Bom. 9—46 Bom 722 

24 Bora. L.R. 242-66 I C, 868. 

(3) [1893] 18 Bom. 396. 
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Turning next to the document of 
March 1908 (Exhibit 34), I am of 
opinion that on its true construction 
the parties intended that the mort¬ 
gagee was to take Survey No. 76 free 
from redemption, and that the mort¬ 
gagor was to take Survey No. 394 
free from the mortgage debt. In 
effect, therefore, in my opinion, the 
agreement was that the mortgagor 
was to sell Survey No. 76 to the 
defendant for the amount of the 
mortgage debt. 

It will be seen, therefore, that a 
TGconvGy3.nc6 or dGGd of rcsalG Wcis 
nG?,Gssary as regards Survey No. 394. 
Accordingly Exhibit 34 provided as 
follows: You (the mortgagee) have 

agreed to effect the re sale of that at 
my convenience by a regular register¬ 
ed deed.” But as regards Survey No. 
76 the parties seem to have thought 
that it would be sufficient to leave 
the original deed of sale. Exhibit No. 
28, standing, and merely to cancel 
the contemporaneous document, Ex¬ 
hibit No. 32. Accordinglv Exhibit 34 
provides that '‘Survey ' No. 76 from 
out of the properties involved in that 
mortgage by way of sale has been 
given tliis day to you in lieu of the 
debt of your shop and has been given 
into your possession this day...and 
the possession of Survey No. 76 has 
accordingly been given to you this 
day. And the survey number has 
accordingly been transferred to your 
ownership itself,..the field of Survey 
JNo. 76 IS given to you for cultivation 
and has been given into your po.sses- 
sion...the said Survey Number shall 
be treated as sold on the basis of that 
^irarnavia and an endorsement has 
been made in the said kararnama 
and is cancelled and has been given 
into your possession.” 

Now it is common ground that 
no endorsement has been made 
on the karanmma, Exhibit 32 

mall cancelled for¬ 

mally On the whole I am of opi- 

d\'d”nmExhibit 34, 

onlv Li redemption but 

transferor agreement to 

mentto cancel Exhibit k. and fhOt 

34 is admLibL 
in evidence as an agreement and can 
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be relied on by the defendants accord¬ 
ingly. The case of Fn/// v. Bani (4) is, 
I think, clearly distinguishable, a.s 
there the Court construed the parti¬ 
cular document before it as creating u 
charge in the nature of a mortgage. 
It was not therefore a document 
which merely created a right to 
demand another document Accord¬ 
ingly on this point, I disagree with 
the lowp appellate Court, and 1 
agree with the conclusion which I 

understand the learned trial Judge to 

have arrived at at p. 10, lines 20-32 of 
his judgment, viz., that the document 
itself did not purport to be the sale- 
deed, but created a light to get for¬ 
mal sale-deeds if neeessary. 

But there is an alternative way of 
putting the defendant’s case. In 
Alahomm! Mnmi v. Auhore Kumar (5) 
it has bean held by the Privy Council 
that in effect the English doctrine of 
part performance as explained in 
MaBhsnu v. Alderson (6) applies in 
India as being a principle of natural 
justice, VIZ., to prevent the success of 

traud in land transactions. No doubt 

in Mahomm! Mumi v. Ayhore Kumar (5) 
the documents in question were 
before the date when the Transfer of 
Property Act came into operation. 
But their Lordships were fully aware 
ot that fact arid yet in no way quali- 

fied the principles which are there 
laid down. Further, in Bombay that 
decision has been followed in Hivulal 

V. (7) by Sir Norman Macleod 

and Mr. Justice Shah in a ca-e 

arising m 1916 long after the Act came 

Presidenev. 

tion of that principle, it niLt be* 
shown that the respective parties* 

tions that the change can only be 

(4) [1895] 20 Bom. 553. 

(5) [1914] 42 Cal. 801—42 I. A. 1—17 
Bom. R. 420—21 C L J -’SI— 

?? f'L t • 3^^^—19 C.W.N. 150- 
13 A.L.J. 229-17 M.L.T. 143-2 

h }^A^38-(1915) M.W.N. 621— 

rill (P-C.) 

L.J.. Q.B. 
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referable to tbe contract alleged. A 
mere payment of purchase money, 
for instance i'- insufficient (see 
Halsbury, Vol. XXV^, po. 291-:i95). In 
the present case I think the defend¬ 
ants satisfy that test. Since 1908 
they have been in exclusive posses¬ 
sion of Survey No. 76; they liave paid 
the assessment ; no accounts have 
ever been demanded by the plaintiits, 
nor have the paintiifs made any pay¬ 
ments. On the other hand plaintiifs 
have been in exclusive possession of S. 
No 394 and no demand for payment 
has been made on them This is 
exactly in accordance with the views 
I have expressed as to the intention 
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not only been given into the posses¬ 
sion of the defendant mortgagee, but 
also that its ownership has been 
transferred to him. It also says that 
Purvey No. ^6 is to be treated as sold, 
and the kararnama, Exhibit 32, is 
ca celled to that extent In v’iew of 
these provisions I do not think the 
documet.t can be treated as falling 
under clause (v) of sub-setion (2) of 
b. 17 of the Indian Registration Act 
1908 . iiven if the document is taken 
to contemplate a further document 
cancelling Exhibit 32 to the extent 
mentioned, this makes no dilference: 
see Vani v. Bafii (4). 


of the par.ies under Exhibit 34. But 
it seems to me a complete variation 
of the original agreement Exhibit 
of 1906 under which the plaintiifs 
were to pay Rs. 125 every year for 
ten years, and under which, as we 
know, the mortgagors remained in 
possession till 1908 of both plots of 
land. Further, the suit was not 
brought till 19l9 and this length of 
time strengthens the inference th«t 
otherwise I would be prepared to 
draw. 

The plaintiifs relied on Kurri Vee- 
rarefii v Kurri Bapire! i (8) and 
Raman at Juin v RamjanaVma (9) but 
the decision in Salamnl-uz-zamin 
Begam v. Masha Allah K an ^ 10) is to 
the contrary etfect, and under the 
circumstances I would prefer to 
adopt what appears to me to be the 
true edect of Mahome I Musa v Aghore 
Kumar followed as it is in tfiis Court 
hj -tiiralal v. Shankar [1), Accordingly, 
if necessary, I tliink that the defeud- 
an s are aho entilh d to succeed upon 
this alternative grou id. 

In my opinion, therefore, tlie result 
arrived at by the lower Court-’ was 


The test is whether the document 
does not itself by its express terms 
create intero'^t in immoveable pro¬ 
perty, but exoressly contemplates the 
creation of that interest by a subse¬ 
quent instrument; cj\ Birlw >od J.’s 
remarks in C'//w???7r7/ v- Bomanji (W), 
a decision approved in Snridhar v, 
Chintaman (3). Other-wise prtjper 
edect is not given to the w’ords 
“not itself creating, declaring, 
limiting or extinguishing any right,'* 
&c. and “merely creating a right to 
obtain* etc. in 8. 17 (2) {v). Here it 
seems to me the parties clearly intend¬ 
ed Exhibit .4 to be the main docu¬ 
ment evidencing t'^e sale of f)ie equity 
of redemption, and the endorsement 
on J xhioit 32 as a subsidiary ail air. 
In my opinion it goes beyond “merely 
creatin:.. a right to obtain another 
dojument’ to eifect the sale, and 
itself purports to create or declare a 
transfer of ownership. I regret 
therefore, I do not agree witi my 
learned brother’s view tnat the docu¬ 
ment can be treated as a mere agree- 
ment for sale. 


correct, and this appeal must be dis- Accordingly, I think the lower 
missed witli costs. appellate Court was right in holding 

Fawcett J.— The document, Exhibit that the document required regi^tra- 
34, recites that Survey No. 76 has tion, and is, thierofore, inaaniissible- 

evidence for the purpose of aifect- 


(8) [1906] 29 Mad. 336 1 M.L.T ing the Survey Number in question 

1)3 — 16 M.L.J, 365 tF.B.) under S. 49 of the Indian R gi-^Cration 

(9) [1917] 40 Mad- 1134-33 M.L.J. Act. It can no doubt bo looked at for 

252—6 L W. 300—22 M. L. T. a collateral purpose; but that must be 
173 —(1917) M. W .N. 757—43 one other than that of creating or 
I. C. 138. extinguishing a right ro the land : see 

(10) [1917] 40 All. 187—16 A. L. J.---— 

98—43 I. C 645. (11) [1883] 7 Bom. 310. 
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Bai Gulabbai V. Shri Datgarji (12). I 
think this excludes looking at it even 
for the purpose of evidence as to the 
nature of defendant's possession, 
which he obtained under the arrange¬ 
ment of 1^08 : cf, Muthukarxippan v. 
Muthu Sarnban (ih). 

But I he mere fact- that the lower 
Court wrongly looked at the docu¬ 
ment does not necessitate a reversal 
of its decision : S. 167, Indian Evi¬ 
dence H't. There was other clear 
evidence of a new arrangement in 
1908, which has been c'^)nsidered by 
both the lowerCourts who hold tl at it 
establishes the arrangement a^^serted 
by defendant as against that asserted 
by phiintitTs. The evidence seems 
sutficierit to justify their conclusion, 
and no >uthcient ground has been 
shown for our taking a diderent view 
of the facts in second appeal. 

But it is contended th^t in law this 
arrangement is invalid, because it 
ir.volvt K a sale of plainii s* e luity of 
redemption wiiich (as it is worth more 
than Ks. iOO) can only be elleeted by 
a registered instrument tinder s. 54 of 
the Transfer of Property Act and 
S. 17 of the Indian Registration Act. 

The answer to this is suggested in 
the lower Court’s judgmMnt wluch 
refers to the two cases of Mahomoi 
Mum V A<jhor(> Kumar (5 , and MH- 
kantk B timji v. iJanmaat Hknath (It). 
In the former case an equity of 
redemption was Iteid to he (xiingui- 
shed, because, even if a regular con¬ 
veyance was necessary, or if some 
otlier formal defect had occurred, the 
acts of the parries had been such as 
to supply all defects, on the equitable 
doctrine of performance or part-per¬ 
formance of nn agreement, fn this 
on the findings of the lower 
i^ourt, the agreement to make defend¬ 
ant complete owner of Survey No 76 
and to cancel the mortgage of 1906, 
had been acted on by the parties for 

Irm tf the suit ; 

tioncanbe^ ^erly applied to this 

1158—1 L.W. 

344-{1914} M. 
M.L.J. 497-25 

(14) 2*2 Bom. L.R. 992—58 T.O. 
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case it gives a clear answer to plain¬ 
tiffs’ contention. 

No doubt the Madras High Court 
has hell] that this principle has no 
operation in the case of » sale govern¬ 
ed by S. 54 of the Transfer of Pro¬ 
perty Act: see Karri Veerare hii w. 
Karri Bapire tdi (S) and Rainunatiuui 
V. Rantjanathan. (9). The latter decision 
was not, however, unanimous, Wallis 
C. J and Abdul Rahim ,J. dissenting 
It has also been dissented from by the 
Allahabad High Court \8ulamai-uz- 
zumin Begam v. Masha Allah Khun ( 10 )] 
where the equitable principle of part 
performance^ was applied ro the case 

of a transfer falling under S. 54 . 
Transfer of Property Act. In this 
Court the Madras view was taken in 
Lalvhan / Motirani v.Lakshman Saha in 

(15), hut this has been virtually 
overruled by the Full Bench case of 
Bapu Apaji w. Kashinath, 8a I aba ( 1 ) 
where S. 54 of the I'ransfer of Pro¬ 
perty Act i-; considered, and it is held 
that, in spite of its provisions, a 
defendant in possession under an 
agreement of sale hut without a regis¬ 
tered conveyance can resi-t an action 
in ejectment by the plaintiff, who 
agreed to sell him the land and put 
him in possession. In the argument 
t le Privy Council case of Mahomed 

Musa V. Aghorc Kumar |5y was 
referred to 

I think it is clear that this ruling 
which IS binding on us, governs the 
present case : and personally 1 have 
the loss hesitation in following it 
in that the judgment in that case is 
based on Indian statutory provisions, 
which (it IS hold) qualify S. 54 of the 
rransler of Property Act. If that is 
so, the equitable principle in question 
is one recognised by the f.egislature • 
and the view taken by their Lordships 
in Mahomed Musa v. Aghor, Kumar 
(ra„gaU(h) and Lakshmi Venkayamma 

nm' ^"^rasimha Appa Rax, 

(16) that the law in India is not 


(15) [1904] 28 Bom. 466—6 Bom 
L.R. 510. • 

\16) [1916] 39 Mad. 509—43 I A 
138-20 C.W.N. 1054-14 ALJ 
797-31 M.L.J.58-(1916) 2 m‘ 

W.N. 153-20 M.L.T. 137-4 Lw 

58—18 Bom. L R 651—24 C L J 

379-34 I (’. 921 (P.C.) ( 
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inconsistent with this equitable prin¬ 
ciple. is shown to be justified. The 
case of Maunu Slmc Goh v. Mauruj 
hin (17) does not affect this, for that 
only concerned the English rule that 
a contract for sale of real property 
makes the purchaser the owner in 
equity of the estate, which is vdearly 
opposed to the express previsions of 
S. 54 regarding a contract for sale. 

I was at first inclined to think that 
Bapu Apaji v. Ka^^innatJi Sa loha (1) 
would not apply to this case, as it 
was not a suit for possession but 
merely for an account. On further 
consideration I think the same princi¬ 
ple applies, for in both cases a liability 
to account for profits arises, and 
defendant is entitled to show that he 
is not so liable ; r/. the passage from 
Story’s Equity Jurisprudence cited in 
B(tpu Apaji v- Kashinafh Sadoha (1). 
And both Miiliirain B/uil v. Soynanatiut 
Naickar (18) and Mahomed v. 

A(jhore Kumar Gatifjufi (5), where the 
principle in question was held applica¬ 
ble, were suits for redemption of a 
mortgage and not for possession. 

I also think that the fact that 
defendants’ right to a decree for 
specific performance may now be 
barred, is immaterial. In Mtthiram 
Bhat V. SomanatJia Naickar (18) the 
defendant’s claim was similarly barred, 
as pointed out in Ramanathan v. Ran- 
(janathan (9). And a similar view has 
also been taken in Venkatesh r. 
Mallappa ( 2 ). 

The provisions of S. 92, proviso (4), 
Indian Evidence Act, were also relied 
on; but it is not a mere case of setting 
up an oral agreement in modification 
of a registered instrument, and in 
Madioined. Musa v. Aghore Kumar 
Ganguli (5) a similar contention was 
unsuccessful. 

I agree, therefore, that the appeal 
should be dismissed with costs. 

Appeal dismissed, 

-- _ --—-^ ^ 

(17) [1916] 44 Cal. 542—44 l.A. 15— 
21 M.L.T. 18—15 A.L.J. 82— 
(1917) M.W.N. 117-32 M.L.J. 
6—25 C L.J. 108—19 Bom. L.R. 
179—21 CW.N. 500-5 L.W. 
532—10 Bur. L.T. 69—38 I.C. 

QOQ {\> C \ 

(18) 11901]‘24 Mad. 397. 
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Pratt and Fawcett, JJ. 

Dhondi Sabhaue Powar —Plaintiff— 
Appellant. 

V. 

Secretaru of Defendant—Res¬ 

pondent- 

L. P. A.- No. 16 of 1922, D/- 23rd 
February, 1923 from the decision of 
Macleod, C. J. in S. A. No. 722 of 
1921, from the decision of Dt. Judge, 
Satara. 

(r/) Bombay Hereditary Offices Act ( III of 
1S94 J, Ss. 11 and 11 A — Rent due from date of 
declaration “ Thenceforward revert to vatan *' 
meaning. 

The predeces9or-in-title of defendants Nos, 
3 to 8 bad in the year 1886 alienated their 
Vatan land to the plaintiff. After the death 
of the alienor, the defendants applied to the 
Collector to take proceedings for the protection 
of the Vatan and the Collector on October 5th, 
1904, made a declaration under S. 11 that the 
alienation was null and void, but did not 
fix the assessment on that date. Later, on July 
6, 1908, the Collector held further proceedings 
and assessed the land at a rental of Rs, 75 per 
annum. 

Held’ that the assessment levied under S. 
11 A would be charged from the date of the 
declaration i. c., the 5th October 1904. 

The words “thenceforward revert to Vatan“ 
in S. 11 A. can only mean that the act regards 
the restoration of the Watan complete after 
dispossession or assessment. But they do not 
indicate that the assessment should not be 
levied from the date of the order requiring such 
assessment to be made. [P. 479 C, 2] 

(b) Bombay Land Revenue Code, S. lOG — 
Notice containing 7vrong descriptian of years — 
Valid. 

Where notice was given but there was a 
mistake of detail as to the years for which the 
land revenue was in arrears. 

that it was a misdescription which in 
no way misled the plaintiff as he was aware 
that the rent was due from the date of the 
Collector's order in 1904. Nor this misdescrip¬ 
tion in any way involves a violation of the 
terms of S. 166 fnr the terras of t hat section do 
not make it obligatory upon the Collector to 
specify for what years the land revenue was in 
arrears. ' [P. 479 C.2J 

K. N. Kogoji—loT Appellant, 

S. S. Patka /—for Respondent. 

Pratt, J. —The plaintiff sued for a 
declaration that the order of forfeiture 
made by the Collector on March 10, 
1915, was invalid. The order of 
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forfeiture was made under the follow¬ 
ing circumstances:— 

The predecessors in-title of defend¬ 
ants Nos, 2 to 8 had in the year 1886 
alienated their Vatan land to the plain¬ 
tiff. After the death of the alienor, 
the defendants applied to the Collector 
to take proceedings for the protection 
of the Vatan and the Collector on 
October 5, 1904, made a declaration 
under S. 11 of Bombay Act III of 1874 
that the alienation was null and void. 

Thereafter there were two courses 
open to the Collector under S. 11— 
either (1) to summarily resume 
possession of the land; or (2) to assess 
it at the rate prescribed under clause 
2 of S. 9, i. e. at the full rent ordinarily 
paid by tenants of land of similar 
description in the same locality. 

The Collector acted on the second 
alternative and decided not to sum¬ 
marily resume possession hut to assess 
the land at the full rent. His order is 
quoted in the judgment of the District 
Judge and is as follows: Having no 
material to decide at once what a 
full rent would he, I close these pro¬ 
ceedings, leaving it to the respondent 
to move further in the matter when 
die IS ready. ** Later, on July 6,1908, 
the Collector he-ld further proceedings 
and assessed the land at a rental of 
Hs. 75 per annum. 


The Collector, in 1915, forfeited 
land because the plaintiff had 
paid the full amount of arrears 
rent then due. The plaintiff daii 
tnat the full amount had be 

paid and the question is wheth 

rent was due from July 6, 19( 
when the assessment was fixed 

Su 5, 1904 when t 

0 lector made his declaration th 
the alienation was null and vo 

thfira *he former da 

and If from the latter no arrears 


contention is th 

3 11 A no ^ l^hmk the terms < 

native to the aumm.rj. resumption . 


po.ssession. The order _ that the 
land was liable to assessment 
must, therefore, mean as.sessment 
from the date of the order. From 
that date the person in po.sses- 
sion is either in possession ora tenant 
liable to pay either mesne profits or 
rent from the date of the order. 


Again the assessment was made 
under clause 2 of S 9 which refers to 
cases in which Vatan property is re¬ 
sumed after an alienation prior to the 
date of the Act, and it is clear from 
clause 1 of S. 9 that in such a case 
profits from the date of the order dec¬ 
laring alienation to be null and void 
are resumable. The inference must be 
that any assessment levied under 
S. 11 A would also be cha’ged from 
tne date of the same declaratiori. 


lays stress on words 
‘ thenceforward revert to Watan” in 

perhaps these words would 
have been better placed at the end of 

h. 11. They can only mean that the 
Act regaids the restoration of the 
Vatan complete after dispossession or 
assessment but they do not indicate 
that the assessment should not be 
levied from the date of the ordere 
requiring such assessment to be made. 

1 , therefore, conclude that there 
were arrears of land revenue for the 
recovery of which the Collector had 
jurisdiction to declare the land in 

holding forfeited under S. 153 of the 

Bombay Land Revenue Code, 

It is next contended that the Col- 
lector has not complied with one of 
the conditions precedent to the exer¬ 
cise of his jurisdiction iu that no pro¬ 
per notice of forfeiture was given 

Lann'' Bombay 

Band Revenue Code. Notice wa« 

faTl^r a mistake of de- 

tail as to the years for which the land 

revenue was in arrears. It was rmk 

the plaintiff because he has admitted 

he hfmtfif (Exhibit?) that 

he himself was aware that the 

sai^that'^th" it he 

^id that this misdescription in any 

S ^1 a violation of the terms of 

do not make it obligatory upon the 
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Collector to specify for what years 
the land revenue was in a^re^rs. 

As the Colletor's order was intra 
vires the suit is barred not only by 
Article 14, Schedule T, of the Indian 
Limitation Act, but also by S. 4 (c) of 
the Bombay Revenue Jurisdiction 
Act. T would, therefore, dismiss this 
appeal witn costs. 

Fawcett, J. —T agree. I would only 
add on the first point that ha? been ar¬ 
gued that S. 9, clause 1, of the Bom¬ 
bay Hereditary Offiees Aet, III of 
1874, expressly says that an order 
giving the Vatandars profits of the 
Vatan should have eJect from the 
date of the Collector s order, and 
there is nothing in S. 11 A that can, 
in my opinion, he held to apply a dif¬ 
ferent principle. When that section 
says he may assess it at the 
rate prescribed in clause 2, ” it 
seem-? to me to refer to hii directing 
that the per-ion in possession should 
pay the full rent specified in clause 2 
of S. 9. It is not, in my opinion, es¬ 
sential for the efficacy of such an 
order that he should in the same order 
sfcite the amount this full rent comes 
to. As in the pre.sent case, it may 
obviously be necessary to make fur¬ 
ther inquiry on that point, and though 
of course the amount of full rent 
should be determined within a reason¬ 
able time, yet the case Falls within 
the principle “; / ('crluin csl quo I cer¬ 
ium re lilt potc-sr. Accordingly I 
think there is no reason to did'er from 
the view taken by both the lower 
Courts that the appellant became 
liable to pay the full rent, whatever 
it was, from the date of the Collector*? 
order. 
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Macleod, C. J. and Crump, J. 

Irappa Bin Adviappa Kapparai — 
Plain tilf—Appellant, 

V, 

Ningappa bin Rudrappa Knpparad and 
others —Defendants—Respondents. 

Appeal from Order No. 42 of 1922, 
D/- 1st February, 1923 against the 
order of First Class Sub.Judge, Bijapur. 
in Mis. Appl. No. 74 of 1921. 

Civil P, (7., 0. 9 R. 9—Party appearing 
only aft^r a few minu es, 

Wlioii a party appears before a few miautes 
after the case has t^eii called on and dismissed 
during his absence, he snould he made to pay 
the costs of the application to restore tbosuit 
and his suit should be restored and heard on 
me-its. [P. 430 C. 2) 

A, G, Desai —for Appellant. 

P. S, Bakhale —for Respondent No. 2* 

Judgment. — The appeal must be 
allowed. In cases of this kind when a 
party appears a few minutes after the 
case has been called on and dismissed 
during his absence- it should only be a 
question of costs on an application for 
restoring the case to the Board. The 
appellant should have been made toj 
pay the costs of the application tol 
restore the suit in the lower Court, and 
that is th(? order which we make now 
The appellant must get his costs of 
the appeal as the opponents contended 
in the lower Court that the story of 
the applicant was false. VVe allow 
the appeal and direct that the suit be 
restored and heard on the merits, sub¬ 
ject to the appellant paying the costs 
of the application to restore the suit 
in the lower Court. 


A''if)eal disniissel. 


Applet allowed^ 
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A 


Adverse Possession. 

—Adverse possession against 
mortgagor is not operative 
against simple mortgagee. 160 

None against trust 
property on invalid mortgage 
from trustee. 545 

Original owner staying as 
a guest does not break 
adverse possession. 633 

**-Previous decree that the 

person in adverse possession 
had no legal title has no 
effect on adverse possession. ^*8 


** 


V 


■Use of land by public 
not effect owner’s title. 


does 


624 


Agency Rule#. 

Execution of decree—Judg¬ 
ment property situate in 
j^urisdiction of agency Court- 
It can t go behind decree. 

of Vizagapatam. 

Rr 14 and2 (3)-High Court 

can transfer only to its file. 

—Rr. 28, 24 and 25—Order of 
Assistant Commissioner in 
execution—No appeal lies but 
revision or reference lies. 

1923 S. I, (Mad .)—1 & 2 


114 


Arbitration Act (IX of 1899.) 

S. 12—Extension of time by 
^^[^Rratore makes award bad. 222 
S. 13 Remitting an award 
on no grounds can be set aside. 222 
S. 14—Award is illegal if 

no notice is given to parties. 222 

C 

Cattle Trespass Act. (I of 1871) 

S. 24—‘ Rescue ’ includes 


driving by shouts and cries. 

Cml^Procedure Code (V of 

Ss. 10 and 115—Refusal to 
stay—Revision lies. 

S. 11—Ambiguous decision 


608 


is no res ju ticata. 

S. 11 —Decision in 


claim 


88 

514 




#*_ 


604 




500 


proceedings under O. 21 R. 58 
not contested constitutes res 
judicata. 

~S. 11 —Execution proceed- 

. * 1 * ^ ^ as to executa- 

bility of a decree not taken 
as to some items bars objec¬ 
tion as to others. 

11 —Might and ought— 
All grounds of ownership 
must be pleaded. 

®‘_U~Mistake of fact about 
parties—Once it was held as 
res judicata, it can’t be recon¬ 
sidered. 

(I) 


562 


649 


257 


54 
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** 








—S. 11 — Parties — Parties’ 
representative honestly liti¬ 
gating binds the parties. 

S 11—Possession, nature 


153 


of declared in a previous suit 
is res ju licata, 

•S. 13 -Foreign direct judg- 


88 


ment is binding on a Court in 
British India e. g. as to step- 
in-aid of execution. 

S. 20“ Discovery of fraud, 


is no cause of action. 

—Ss. 20 and 16—In case of 
contract, cause of action 
means both contract and its 
breach, but in S. 20 cause of 
action is not confined to 
contracts. 

S. 20 — Does not apply 


72 


272 


to High Court., 

S. 47 — Mortgage 


109 

272 


suit 


Auction-purchaser’s interest 
is more than that of J. D. 

S. 64—Attached property 


160 


privately sold and price paid 
to decree holder—Agreement 
that decree-holder should not 
proceed against it-Transferee 
of decree with knowledge of 
it is bound. 

■S. 73—Assets held by a 


230 


Court do not include money 
lying is deposit in Court. 

S. 92 -Removal of trustee 


505 


not paid for—Stranger could 
be appinted as Receiver 
S. 92 -Removal of trustee 


224 


for keeping irregular account 
is not proper. 

S. 92—Suit against a non¬ 


trustee can lie. 

—S. 92 — Trust need not be 

charitable or religious to 
attach application of b. yi- 
S 95- Compensation is not 


163 

3:6 


376 


to be awarded where both 
parties are heard and plff. 

succeeds. 

S. 96 -Parties requesting the 
Court to have a local inspec¬ 
tion and agreeing to be bound 
. thereby can appeal. 

-S. 100—Mortgage deed — 

Attesting witnesses denying 
that the execution was 
witnessed by them ■ High 
Court can find that it was 
executed in their presence. 




444 


36 


Civ. Pro. Code. 

-S. 105—Remand order is 

final when not appealed 
against. 

S. 105 (1) & O. 20, R. 12, C. 




w* 


67 


P.C. (1882) Ss. 211 and 396-Suit 

for partition—Order under 
old Cod^ is not a decree but 
only an interlocutory order. 

S. 109—Order granting a 


review is not inal order. 

—S. 109 (c)—Leave to appeal 
—Question of general import¬ 
ance must affect large 
number of persons, 

S. 109 (c)—Question of law 


147 

57 


125 


of general interest is neces¬ 
sary— Leave granted in othe^ 
similar appeals is no 
ground for granting leave. 

S. 109 (c)—Very small value 


602 


though case fit—Leave should 
be refused. 

S. 110—Construction—Inte- 


232 


rest from date of plaint to 
date of decree can be included. 435 
—S. 110—Judgment on review 
is not the same judgment. •602 
S. 110—Leave to appeal 


should be refused where mar¬ 
ket value is deliberately fixed 
in lower Court below 10,000. 
Ss. 110 and 109—Whether 


125 


a custom is established is 
question of law—Forfeiture 
on alienation of Karamkari 
and Adimayavana tenure is 
a substantial question of law. 
S. 110, Cl. 1—Consolidation 

for valuation is not allowed 
where relief is distinct. 

—S. 110, Cl. 2—What is in— 
dbrectly affecting must be 
decided is each case. 

—S. 110, Cl. 3—Variation in 

favour of petitioner is no 
variation nor i° one purely as 
to costs. 

S. 115 —Assuming jurisdic- 

^ ^ A 


443 


30 


125 


30 


tion on wrong view of law is 
revisable. 

S. 115 —Complete change 


490 


in oral judgment after trans¬ 
cription by short-hand writer 
is material irregularity. 

S. 115 —Conclusion not on 
evidence-Omission to consider 

important point of law is 
material irregularity. 


663 


503 



Civ. Pro. Code. 
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S. 115—Eroneous decision 
involring refusal on a peti¬ 
tion is rerisable. 435 

S, 115 Failure to es:ercise 
jurisdiction owing to er¬ 
roneous view of law is revis- 
able- 

j S. 115 Interference with 
interlocutory orders is excep- 
tional. 690 

S. 115-Objection to validity 

of award or as to parties 
being necessary not taken— 
Rivision is not allowed, 502 

—S. 115—Wrong order as to 
Court fee can be revised. 270 

S. 115-Material irregularity 

is not mistake of law or fact 

Jurisdiction not exercised 
is revisable. 254 

S. 145 Surety can plead 
all defenceo open to him as 
defendant in a suit. 

S. 150 Transfer’ does not 
include whole business trans¬ 
ferred after fixing jurisdiction. 

S. 151—Decree or order of 
a court a nuUity-Appljcation 
to vacate it — Interested 
party has power to apply, 

S. 151 Record destroyed 

rebellion—Remedy 
reconstruct the 






Civ. Pro. Code. 

sary party where suit is 
against auction purchaser. 

—O. 1 R 9 and S. 99—Non¬ 
joinder of one of two phis.— 
jointly interested is fatal, 

O. 1 R. 10--Party—Persons 

whose rights are in danger 
should be joined as parties. 

P* \ ^ —Plaintiif—Sub¬ 
stitution — Coniinuation of 
suit is proper and legal where 
mistake is bona fi ie, 

0. 1 R, 10 Receiver is no 


S 


5B 


337 




317 






340 


92 




58 




owing to 
is to 
record. 

—S. 151- 


new pa* ty. 

O. 1 R. 10—Representative 

Suit—Addition of parties 
after decree in allowable. 

0. 1 R, 10— Striking out 
unnecessary parties — No 
appeal lies. 

0. I R. 10 (2)—Suit against 

Hindu widow- Adoption of 
plaintiif in question —Rever¬ 
sioners are proper, though not 
necessary, partifs. 

0* ^ 2 — Rule that 

causes of action need not be 
joined does not apply to the 
rule requiring grounds of 
attack to bd joined. 

O. 5 Rr. 17 and 


180 

144 


472 


690 


521 


257 


-Where there is 
on power no in¬ 
power can be 


647 


j 9—Sura- 
affixed— 
without 


limitation 
herent 
invoked. 

■S. 152—Amendment would 
be refused where third party’s 
rights are intervened. 

—s. 152 and O. 20 R. 3 (Sub¬ 
stituted by Madras Hish 
Ijourt )—Substituting wholly 
_^ew decision is not allowed. 

j , ■ I' 1 Suit to recover 
aebt due to partnership—All 

partners must be plaintiffs to 
the suit. 

0. 1 Rr. I and 3—Separate 

causes can be joind in rLpect 
Of several plfifs. or defts 

■^O 9- ^ 1 3 ’ 

i Kr. I and 3—Reffiafcra- 

®*«°otant3 

"®°‘ssary parties. 

3—Claimant’s suit 
Decree-holder is not a neces- 


331 


57 


663 


85 


331 




81 


nions alleged to he 
Denial — Dismissal 
inquiry is illegal, 

——o. 6 R. 17— Omission to add 
further relief. — Amendment 
was allowed in second appeal. 

■~~0. 7 R. 10—Finding in 

would be after amendment- 

Araending the pUint giving 

fuller particulars is unneces¬ 
sary. 

P' S R- 5—Pact explicitly 
relied on in the plaint—No 

denial of it in the written 

statement of defendant except 

a general denial amounts to 
admission. 

■—O. 9 R. 8 —Parties’ default- 
Punishment is costs and 
not refusal to hear. 

T'P' ^ R- 9—Dismissal for 
default—Refusal to restore 

on merits as bad on merits 

IS revisable. 


27 


■53 


245 


114 


581 


17 


.4 
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Civ. Pro. Code. 

-O. 9 R. 13—Honest inten¬ 
tion is sufficient cause though 
the attei. pt is stupid. 

*-0.14 R. 3-Suit for recovery 

of possession of immoveable 
property-Alleged gross under 
valuation — Court’s refusal 
to frame issue—Order - can be 
revised. 

-O. 18 R. 1—Wrong view as 

to burden of proof is revis- 
able during suit. 

-0. 20 R. 12—Mesne profits 

—No direction in the pre¬ 
liminary decree either for 
settling or ordering an en¬ 
quiry into mesne profits— 
Mesne profits can be awarded 
in final decree. 

-O. 20 R. 12—S. ll5-No 

direction for mesne profits in 
preliminary decree-Direction 
given in final decree—No 
revision lies. 

** -O. 21 R. 2-Agreement after 

decree of the first Court but 
before the confirming decree 
of Appellate Court is not 
provable. 

»-0. 21 R. 19—Division of 

interest of a deceased party 
between two legal represen¬ 
tatives does not create two 
parties. 

* -O. 21 R. 35—No order can 

be passed against alleged 
trespassers. 

* -O. 21 R. 51—Prohibitory 

order does not effect attach¬ 
ment. 

* -0. 21 R. 57—Does not ap¬ 

ply where the Court and the 
party both think that there 
is no attachment. 

***-O. 21, Rr. 58 and 63—Auc¬ 

tion sale — Application by 
mortgagee to hold sale pro¬ 
ceeds in Court deposit 
subject to his claim—Ap¬ 
plication dismissed not under 
Rule 58—Limitation Act, 
-Art. 11 does not apply. 

—0. 21 Rr. 58 & 89—Adverse 
order under R. 58 does not 
bar application under R. 89— 
Claim under R. 58 is inde¬ 
pendent pf that und^r 

R. 89 may or may not be so^ 


63 

134 

607 

43 

43 

619 

638 

25 

317 

703 

76 

487 


Civ. Pro. Code. 

—O. 21 R. 63-Notifying 
claims without investigation 
is not an order against 
claimant. 295 

* : 0. 21, R., 79 — Private 

equitable but not legal 
transfer of a share of a 
company has no priority 
over Court sale. 241 

* -O. 21, R. 85—Deposit by 

auction purchaser — Exten¬ 
sion of time—Deposit made 
beyond time — Consent of 
parties concerned validates 
deposit—Sale is not a nullity* 48 

' ^-0. 21 R. 89—Contract of 

sale creates no interest— 
Purchaser prior to attach¬ 
ment also can’t apply. 659 

* -0. 21 R. 89—Wrongly enter¬ 

taining application under 

O. 21 R. 89 is revisable. 659 

• *-0. 21 R. 92—Execution 

sale—Material facts suppres- 
sed“Sale was not confirm¬ 
ed—Madras High Court Rule 
Original Side R. 205. - 635 

* -O. 21, R. 94—Sale-certi¬ 

ficates of is conclusive until 
set aside. 48 

* -0.21, R.99 (1882)S. 331 — 

Order under ; operates as res 
jmiicaio. only *'if regular 
inquiry is held. 514 

* -O. 22, R. 1—Wrong re¬ 

presentative added without 
notice an be objected to. 367 

* -U. 22, R. 3—Right to sue, 

includes right to apply for 
final decree. 237 

* -O. 22 R. 4—Application 

may be made by the plaintiff 
or representatives of deceased. 679 

-0. 22 R. 9—Ignorance of 

death is sufficient cause. 503 

** -0. 23, R. I—Withdrawal of 

application for withdrawal 
.is proper. . 246 

:*-O. 26 R. 1, O. 16, R. 19- 

Witness beyond limit—Party 
is entitled to commission— 
Court can’t determine whe¬ 
ther witness is useful. 321 

*——Q. 32 R. 2—Applies only 
if prima facie plff. is minor— 

I If plff. found to be minor, 
time should, be allowed for 
next friend to come on record. 553 
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r 

(/ 




Civ. Pro. Code. 

-O. 32, R. 3 (4) 






*« 


Father a 


• » r * - — — 

party—Appointment of Court 
guardian—Absence of notice 
is notjfatal where knowledge 
is proved. 

0. 32 R. 4 (2)—Failure tot 


465 


— * - - \ ^ ^ * W W W 

give reasons is only an ir¬ 
regularity where guardian 
represents. 

0. 32 R. 4 (4)—Appoint¬ 
ment of Court guardian on 
false affidavit that there is 
no relation, is fatal. 

0. 32, R. 4 (4)—No person 
fit and willing—Absence of 
affidavit U not fatal. 

— 0.38, R. 5 —Position of at¬ 
taching creditor is very 
slippery if he gets no rights 
in the attached property. 

0. 38, R. 10—Attachment 


553 


553 


465 


505 


- - 1 — iX V 

simply prevents alienation but 
creates no interest nor is it 
useful for S. 73. 

0. 39, R. 2 (3) and S. 150— 
Business of the Court grant¬ 
ing the injunction transfer¬ 
red to another Court—Latter 
has jurisdiction to entertain 
application for breach of 
injunction. 

0. 40 R. 1—Attachment of 
decree obtained by Receiver 
without sanction of Court— 
Receiver’s transferee after 
such attachment is protected. 
—0. 40 R. 1—Non-joinder of 
Receiver in execution pro¬ 
ceedings is material ir¬ 
regularity justifying revision. 

0. 40 R. 1—No process 
against properties in receiv¬ 
er’s possession is valid. 

O. 40 R. 1—Third party can 
apply to Court. 

0. 40 R. 1 (b)—Appeal lies 
when Receiver is not ordered 
o refrain from dispossessing 

appellant—Remedies of ag- 

pieved party are to apply 

summary order or for 
sanction to sue. 

40. R. 1, (2)-Order 

"uS. 

0. 40, R. 4 (b) — Order 

of payment in Court should 

be made only after hearing 


505 


92 


567 


144 


144 

304 


«•» 




129 


129 


Civ. Pro. Code. 

Receiver—Receiver can ques¬ 
tion correctness of account 
in appeal. 

——O. 41, R. 1—Copy of decree 
is absolutely necessary. 

-0. 41, R. 2—New plea— 

^Validity of adoption not 
challenged cannot be chal¬ 
lenged later. 

O. 41, R. 4—Court has 


85 

483 


11 


power to reverse a judgment 
in favour of a deceased de¬ 
fendant. 

0. 41 R. 5—Where Res¬ 
pondent is insolvent his 
solicitor is paid on undertak¬ 
ing to return. 

O. 41, R 10—Security for 
costs Appellant’s poverty 
is good ground for dispensing 
with security—Other circum¬ 
stances may be ground for 
ordering security. 

—0. 41 Rr. 17 and 19—Plead¬ 
er instructed only to ap¬ 
ply for adjournment is sup¬ 
posed to be absent if adjourn¬ 
ment refused 

O. 41, R. 23—Only the 
Court to which case is 


58 


229 


204 


13 


remanded can try. 

O. 41, R. 23—No remand 

I 1 « « 


351 


113 


— ^ I j ^ 

where all issues are decided by 
trial Court Appeal however 
lies if S. 151 not relied upon. 331 

R- 23 Revision lies 
where finding made on one 
issue but case remanded for 
full inquiry. 

—0. 41, Rr. 23 and 25 First 
Court finding in pliPs- 
favour on all issues but dis¬ 
missing on one-Appellate 
Court reversing the finding 
on that issue and remanding 
the suit without reversing 
the other findings or calling 
for findings is wrong. 

0. 41 R. 2.)—Pleading of 
gross negligence not dis¬ 
tinct Issue wide enough to 
cover errors negligence—Evi¬ 
dence produced—Finding as 
to gross negligence is neces¬ 
sary Remand is proper. 

0. 41, R. 33—Decree should 
% 


227 


718 


be passed even in favour of 

non-appealing defts. 


392 



6 
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#• 


Cir. Pro. Code. 

-O. 47. R. 1 

reason exists 
decree is signed, 
—Sch. II, Para 
sons interested 


— Sufficient 

before the 


l-All 

must 


392 


per- 

be 






parties to reference other- 
wi-ie award is invalid. 

—Sch. l[, Para 15—Informa¬ 
tion in absence of op¬ 
ponent is legal misconduct— 
Consent will cure but 
minors's guardian can’t con¬ 
sent. 

—Sch. II Para 15 & O. 


502 


301 


23 

R. 3-Partial awar I is valid 
unless agreement is to the 


contrary -- 

Submission after 

lime can 

be impliedly 

superseded. 

576 

Community. 


**-Promise 

to pay can be 

enforced. 

434 

-Right to 

sue exists if no 

trustee or 

manager is ap- 

pointed. 

276 




—Transfer of shares not re¬ 
cognized by Companies Act, 
does not pass e piit ihle title 
enforceable against valid auc¬ 
tion sale. 

Contract. 


241 


—Auction sale—Sale conclu¬ 
ded but not confirmed—Pur¬ 
chaser has no right. 

Construction — Dispute 


^ ^ — 

about carrying out includes 

breach of contract. 

Construction-Implied con¬ 


dition sh< uld not be presumed 
unless arising from langu- 
age. 

Contract Act (IX of 1872) 


—S. 2—Consideration need 
not move from promisee. 

Ss. 19, & 2.i-Licensed Ven- 








dor of rice—Contract against 
the terms of licence is void. 
—S. 23 Promissory Mote 


executed in French Territory 
to save from prosecution for 
criminal breach of trust— 
Consideration payable in 
British territory is valid. 

S, 25 (2)—Voluntary pro¬ 
mise has no consideration 
where no obligations are in¬ 
curred on its faith. 


708 


330 




Contract Act. 

—S. 65—Money paid under 
contract against public po¬ 
licy is not recoverable. 

—Ss. 69 and 70—Payment 
under sale held valid but up¬ 
set by Appellate Court is 
bona fide. 

S. 70—Acceptance of bene- 


628 


392 


fit is sufficient for liability 
But plfif, doing an act 
greatly beneficial to plff. is 
not doing the act for another. 
Ss. 73, and 54—Contract for 


64 


the sale of goods—Terms are 
essential justifying rescis¬ 
sion — Damages for breach 
can be awarded in mercan¬ 
tile contracts if parties knew 
likelihood of damage. 

—S. 113—Implied warranty 
of merchantability exists— 
Merchantability is a question 
of fact. 

S. 125 — Misappropriation 


103 


252 




by promissor makes him liable 
to return the benefit itself or 
damages. 

S. 134 — Creditor taking 


492 


over estate of surety absol¬ 
ves principal debtor. 

—S. 233—Money paid to 


340 


agent—Money not credited 
Money recovered by princi- 


582 

pal by suit ex parte —Debtor’s 
suit against agent is not te¬ 



nable. 

551 

693 

Co-operstive Societies Act 

(11 of 1912). 

*-S. 42 (2) (1)—Touching the 

business of the society in¬ 


344 

cludes disputes between mem¬ 
ber and officer or between 



officer and committee. 

481 

434 

Co-owners. 

**-Profits do not include inte¬ 



rest. 

147 

626 

Corporation. 



Essentials 


of legality of 
acts are not 
of members— 


Taluk Board 
appointment 
Corporation is created even 
by custom or prescription. 

Co-sharer. 

-Improvement — Co-sharer 

is not entitled to compensa¬ 
tion unless necessary or con¬ 
curred in. 


360 


358 
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I 9 


»# 


Court Fees Act (VII of 1870). 

Sch. 1. Art. 1,-0. P. C., 


O. 20 R. 12 (2)—Final decree- 
Mesne profits—Court fee to 
be charged is advolorem, 

Sch. II Art. 11 applies to 


orders under C. P. C. S. 144. 

Criminal Procedure Code 
(V of 1898). 

■-S. 5 (2)—OiTence under Ab- 

kari Act is not to be challan- 
ed for by police. 

S. 17 — Criminal Rules of 


19 

270 


i* 


339 


Practice (Mad.) R. 122—D. M. 
can stay trial in lowerCourts. 
'S. 17—Dt. Mag. cannot 


direct a stay. 

—S. 54—Intention is to ar¬ 
rest for crimes committed. 

F. B. 

—S, 106—Offences involving 
breach of peace are ejusdem 
generis with assualt and riot¬ 
ing—Finding as to breach is 
not necessary. 

S. 106 (3) — Appellate 
Court can’t take action where 
no finding of breach of peace. 
S. 144 —Criminal Court is 


595 

688 


523 


618 


133 


bound to respect Civil Court 
orders—Alteration does not 
include addition of party— 
Extension of order is illegal. 

S. 145 Directions where 
there was no breach are 
without jurisdiction. 

S. 145—No inquiry and 
findint? about possession— 
Order is revisable. 

—S. 145—Possession by ser¬ 
vant is not protected against 
master. 

S 145—Possession on date 

of preliminary order if not 
found order is revisable. 

Ss. 145 and 439- Revision— 

Initial want of jurisdiction is 
revisable under S. 439 but se¬ 
rious irregularity is revisable 
only under Government of 
India Act (1915) S. 107. 

S- 145, Sub-ss. (4) and (6)— 
inding regarding possession 

absent-Order is without ju- 
nsdiction-High Court’s re- 

▼isional powers exist—Go- 

vernment of India Act, 


15 


472 


180 


60 


142 


60 


24 


Criminal Pro. Code 


S. 148 — Application for 


costs—No notice to t!io other 
party—Order is illegal. 

Ss. 179 & 182—I ublication 


87 


by letter is at both places 
that of sending and that of 
receiving if intention is to 
defame at place of receiving 

—S. 195 — Application for 
sanction—Legal representa¬ 
tive cannot continue Fresh 
application is not prohibited. 
S. 195—Proceedings under, 


666 


206 


are not appellate proceedings.2504 
S. 195 (1) (b)—Judicial dis- 


136 


cretion is not exercised by 
finding that prima fade case 
is proved- Appellate Court 
can interfere if desirability 
in public interest is not 
found. F. B. 

—S, 195 (1) (c) — Sanction to 
prosecute — “ Produced or 
given in evidence ” does not 
include for inspection or 
translation. F. B. 

—S. 195 (7)—Magistrate pass¬ 
ing ordi^r under 8. 144 Cr P.C. 
is not a Court within S. 195 (7) .473 
S. 196 — Sanction without 


136 


naming persons to whom it is 
addressed is valid. 

—S. 1^7-Addl. Dt. Magistrate 
nas power to sanction—Sanc¬ 
tion after complaint is of no 
avail. 

— S. 199—“ Complaint should 
be to magistrate and not to 
police. 

—Ss. 234 and 239- Penal Code, 
S. 24l Joint trial is legal 
for passing counterfeit coins 
on different occasions to 
different persons on the same 
day. 

S. 217—Trial as a warrant 
case but charge with sum¬ 
mons case offence is covered 
by the section. 

Ss. 263, 370 and 441 — Ab- 


328 


338 


59 


181 


439 


9 ^ » w « A A ^ A * i 

.sence of reasons may vitiate 
judgment. 

S. 297—No misdirection is 


185 


caused if elements of theft 
not explained where no ques¬ 
tion as to legal possession or 
intention exists. 


329 
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Criminal Pro. Code. 

■--S. 342 — Re-examining the 

accused after recall of prose¬ 
cution witnesses is not obli¬ 
gatory. 

— Ss, U2 and 537 — Not ques¬ 
tioning the accused after 
cross-f^xamining there-called 
prosecution witnesses is not 
illegal. F- B- 

—S. 344 — Witness not asked 
for—Adjournment — Refusal 
is right. 

S. 346—Decision by ,Magis- 


Criminal Pro. Code. 

^-S. 439 — No revision lies 


694 




from order of its own judge 
by High Court. 

—Ss. 439 and 435 — Revision 


426 


609 


185 






trate on evidence .recorded by 
another inronipetent Magis¬ 
trate is wrong. 

—S. 346—Reference by a Sub- 
Magistrate — Duty of Sub- 
Divisional Magistrate is to 
clearly state the action to be 
taken and not to return to 
the referring Magistrate. 

—S. 3 0(1) (a)—Procedure in 


327 


51 


warrant case before charge is 
an inquiry and not a trial. 

—S. 369— Review of order of 


660 


one Judge of High Court is 
not authorised. 

—S J70— Reasons are neces- 




sary. 

— S. 404 —Jurisdiction to hear 
appeal depends upou each 
accused’s sentence. 

— Ss. 428, 421 and 422—Power 
to excuse delay is not inci¬ 
dental under S. 423. 

■—S. 434 — Form of reference 
should formulate point. F.B. 

S. 437— ’ Further enquiry’— 
can’t be ordered on bare pos¬ 
sibility of new evidence. 

S. 437 — Lapse ^1 consider- 


426 


144 


95 


95 


523 


69 


able time since the occurrence 
— Public advantage is to be 
cons idered before directing 
further enquiry. 

S. 437—Notice is not neces- 


134 


sary if no prejudice is caus¬ 
ed. 

_ a Aao —Application should 

not be entertained where 
other remedy is open. 

_ 439 —Case without juris¬ 
diction can’t be literally 

quashed. 


327 


484 


326 


dismissed for default will not 
be restored. 

S- 476 — Sanction on evi- 


276 


dence of witnesses—Petition 
er having no opportunity to 
cross-examine — Sanction is 
bad — Sanction is not invalid 
though given before end of 
proceedings. 

S. 488—'Relationship declar¬ 


ed not to exist by Civil Court 
—Order under S. 488 should 
not be given effect to. 

—Ss 517 and 520 — Sub-Divi- 


sional Magistrate in appeal 
can pass order under S. 520. 

S. 522 — Unlawful posses 


sion by criminal force—Order 
restoring possession is pro¬ 


per. 

—S. 526 


Void proceedings 
can’t be transferred. 

*-S. 556—Result of local ins¬ 

pection may be stated in 
judgment only without in 

capacitating the magistrate. 

Criminal Trial. 

** -Civil suit for title is no bar 

to trial f^r riot. 

Evidence before one magis¬ 


trate is not evidence before 
another even with consent. 
-Evidence though untrue 




does not lead to inference of 
dishonesty. 

— Local inspection for testing 
the witnesses is legal 

Trial ile novo — Witnesses 
not examined de novo — De¬ 
positions at the previous trial 
filed—Effect-Consent of the 
accused is useless. 

D 

Decree. 

**-Does not generally create 

title. 

*-Setting aside — Fraud out¬ 

side Court — If decree can be 


set aside. 

Deed. 

Construction 


Conflicting 


recitals-More precise words in 
the concluding part control 
generel words. 


228 


707 


324 


237 

326 


694 


595 


327 


365 

694 


32 


392 


272 


511 
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Deed, 

-Construction 

lease. 

Construction 


Mortgage or 

Recitals are 
the basis—Endorsements and 
conduct of the parties are not 
relevant. 

Divorce. 

^-Proof—Uncorroborated evi¬ 

dence of husband or wife is 
insufficient. 

Divorce Act (IV of 1869) 

-S. 7 -^Uncorroborated evi¬ 
dence of husband or wife is not 
sufficient—Known co-respond¬ 
ent must be party. F. B. 

-Ss. 15 and 37—Suit for dis¬ 
solution— Wife’s adultery— 
Dismissal—Grant of perma¬ 
nent alimony is not proper. 

E 

Easements Act (V of 1882) 

-S. 4—Water course -Owner¬ 
ship not claimed—Right to 
carry water is claimable by 
easement or contract. 

S. 30—Easement on divi- 




sion passes to one of two joint 
owners—Special proof is ne¬ 
cessary to pass to one. 
Election. 

**-Depriving of vote-Damages 

are allowable except when act 
done in judicial capacity and 
not done maliciously. 
~Municipal election—rejec¬ 
tion of nomination paper for 
want of number of ward and 
for want of thumb mark of 
seconder is invalid. 

Evidence Act. (I of 1872.) 

S. 18—Malabar Law—^Ad¬ 
mission by junior Anandra- 
van is not binding when he 
becomes Karnavan, 

S. 35—Reports though not 
ordered by law but if made 
under official »'outine are with¬ 
in the section. 

S. 44—Principle applies to 
cases of gross negligence. 

S. 45—Thumb impression 

evidence can be sure basis for 

conclusions—Court can use 

Its eyes. 

S. 57 (7)—Signature of a 
gazetted officer can be presu¬ 
med to be genuine. 


454 


545 


375 


211 


141 


fi74 


475 


475 


153 






332 

718 




Evidence Act. 

* -S. 90—Copy of a document, 

30 years old raises presump¬ 
tion. 163 

-S. 90—Document undated 

—No presumption — Usual 
proof is needed. . 74 

—S. 90-Presumption applies 
to copies. F. B. 1 

* -S. 92—Joint debtors—Evi¬ 

dence to prove that one receiv¬ 
ed as agent for the other is 
admissible, 184 

** -S. 92 (21 and (6)-Share list— 

Oral agreement to show it 
was not to be final deed is 
provable. 160 

* -S, 101—Grant —Resumption 

cannot be oresumed. 572 

* -S. 108—Scope—Hindu Law 

^12 years’ rule does not 
apply. 182 

-S. 114—Statement’after suit 

is not of much weight. 225 

* -S. 115 -.Adoption—Repre¬ 

sentation as to validity can 
create no estoppel. 11 

S. 115—Execution of decree 


** 


does not estop D. H. from 
appealing. 533 

—S 115—One cannot take 




178 


600 


advantage of the wrong of 
his predecessor. 711 

* -S. 115—Truth known crea¬ 

tes no estoppel 568 

* -S, 124—Waiver of plea un¬ 

der S. 124 at one stage pre¬ 
cludes it later. 332 

* -S. 157-Deputy Superinten¬ 

dent of Police is competent 
to investigate. 694 

S. 157—Statement under 
S. 164 is admissible to corrobo¬ 
rate or contradict statement 
at trial—Under S. 288 Cr. P. G 
statement in committal in¬ 
quiry is testimony. 20 

S 163—Does not render 
proof unnecessary nor chan¬ 
ces burden. 607 

Execution. 

Objection to executability is 
allowable though none raised 
to assignment or transmis¬ 
sion. 487 

—Party-Transferee or persons 

whose rights are in danger 
should be joind as parties. 317 



10 
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545 

572 


Execution of Decree. 

—Final decree without bring¬ 
ing legal representative on 
record“Executing Court can’t 
inquire. 212 

Fatal Accidents Act (XIII of 
1855) 

* -Damages do not include 

pains but means the value of 
continued life of the deceased. 565 

G 

Governor-Generals* Ordinance 
(Mf lebar I of 1922 ) 

* -S. 4 (2) (b)—Special Magis¬ 

trate-Retired Officer’s ap¬ 
pointment is invalid. 598 

Government of India Act, 1915, 

* -S 107—Powers are exercised 

when injustice is caused 500 

Grant 

* -Construction—Evidence-— 

Decision of Inam Commis¬ 
sioner is not conclusiva 545 

--Construction — Kazhagam 

service. 572 

* -Inara—Charity Inam—Con¬ 

struction—Appropriation of a 
portion for private use does 
not change the nature of 
Inam. 651 

-Inam—Resumption —Court 

has no power to decree. 163 

* -Inam—Subsistence from 

produce surplus—Disposal is 
not to he accounted for, 163 

Guardipn and Ward. 

-Contract by guardian with 

onerous covenants creates 

no liability on minor. 553 

Guardians end Wards Act 

(VIII of 1890.) 

* -S. 17 (1)—Presumptive heir 

is not fib guardian for minor s 
welfare. 559 

H 

Hindu Law. 

-Adoption — Authority by 

father-in-law to daughter-in- 
law is not valid — Consent 

by will is useless. 

* -Adoption— Madras Law- 

Daughter’s son Adoption is 
legal even after death of son 
at age of 18. 711 

-Adoption -Son dying after 

attaining majority does not 
incapacitate mother from 








** 


** 


661 


163 


** 


163 


553 


359 




225 


711 


#* 


Hindu Law. 

adopting. 

-Alienation by daughter— 

Legal necessity, want of— 
Grandsons as reversioners— 
Settlement by widowed mo¬ 
ther is not valid. 

-Alienation by father—Per¬ 
sonal covenant which is part 
of a mortgage is not antece¬ 
dent debt — Antecedency 
is question of fact. 

-Alienation by father—Par¬ 
tition suit-Part consideration 
received for sale by father— 
Property should be sold and 
value divided. 

-Alienation by father -Re¬ 
cital about self acquired pro¬ 
perty is not conclusive—Son’s 
interest passes by sale by 
father. 

-Alienation by manager— 

Sale-proceeds invested in 
money-lending brought into 
account at partition—aliena¬ 
tion can’t be set aside. 

-Debts incurred by father— 

Creditor has right to pro 
ceed against sons’ shares 
without proving antecedency 
or legal necessity. 

-Gift with right of revoking 

binds donee’s heirs. 

-^Impartible estate —Proof 

Witnesses deposing as to 
absence of partition is not 
sufficient. 

■ -Impartible estates—Succes¬ 

sion is by survivorship if it 

is joint property but by in¬ 
heritance if it is separate 
property—Arrangement sub¬ 
stituting junior for senior 
line does nob turn joint into 
separate property nor unila¬ 
teral declaration does so. 

-Joint family —Self acquisi¬ 
tions — If nucleus sufficient 
presumption arises but when 
small no presumption 
arsies—Question of onus is 
immaterial when all evidence 
is before Court. 

■ -Joint family-Valid aliena¬ 

tion—Purchase by a separate 
member after separation of 
the property is his-self ac¬ 
quisition. 


517 


168 


262 


120 


262 


442 


36 

67 


453 


403 


263 


248 
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Hindu Law. 

-Partibility is presum ed— 

Thattan caste in Malabar 
is governed by Makbat- 
tayam law. 

-Partition—Evidence of in- 

tention of parties, enume- 
rated. 

-Partition—Profits are al¬ 
lowable after suit but with¬ 
out interest under Trust 
Act S. 95. 

-Partition — Suit for— 

Alienee has the equity to get 
the property alienated and 
other members cannot claim 
share in the specific property 
alienated unless that leads 
to injustice. 

-Partition — Unilateral in¬ 
tention not communicated is 
not sufficient. 

-Partition suit — Aliena¬ 
tion — Mesne profits before 
suit are generally not allowed. 

-Partition suit must include 

all partible available pro¬ 
perty—Reservation by plflF, 
is useless. 

-Prescription— Survivorship 

can’t be acquired by prescrip¬ 
tion. 

Religious endowment— 
Hereditary trusteeship is 
presumed from conduct and 
deeds. 




452 


568 


147 


422 


467 


34 


297 


«« 


34 


120 




684 


584 


11 




209 


288 


Religious endowment— 

Idol — Worshipper has no 
right to substitute idol. 369 

Religious endowment— 

Mutt — Mattathipathi can’t 
alienate without unavoidable 
necessity and has larger 
dominion over surplus. 288 

--Succession — Congenital 
blindness is ground for ex- 

clusion. F. B. 215 

Widow—Acceleration d oes 
not take effect where estate 
IS believed to be, but is not 
really, capable of being sur¬ 
rendered. 335 

—Will—Bequest to a Hindu 
widow - Absolute estate is 

presumed where resiience is 

’■sstricting to 

life estate. 207 




335 


Income Tax Act (VII of 1918.) 

- 8 . 3 (l)—‘Accrues arises or 

is received in British India*— 
Head office in British India 
does not receive income from 
a factory outside British 

India. F. B. 574 

* -Ss. 3 ( 1 ), (5) and 23-Foreign 

firm purchasing in British 
India as agents is not liable. 42^ 

* -S. 12 (a)—Adjustment dur¬ 

ing the financial year—Col¬ 
lector's certificate of registra¬ 
tion is in force in respect of 
the income for the previous 
year in which the firm was 
not registered. F. B. 34 

S. 19 creates right and duty 
in case of excess or reduc¬ 
tion. F. B. a 

'* 8 . 51 — Interest paid by 

share-holders on loans from 
the Company is not liable to 
tax. 684 

» gg^ 5 ]^ 2 —Super 

Tax Act, 1920—Hindu Law— 

Partnership carried on by 
some members is not neces¬ 
sarily joint family trade. 682 

Interpretation of Statutes 

* Cessation of reason of law 
is not cessation of law. F. B. 215 

Codification stops inquiry 
prior to it. F, B. 523 

J 

Jurisdiction. 

Consent of parties can’t 
confer. 497 

L 

Land Acquisition Act (I of 1894). 

* S. 23—Building and its ap¬ 

purtenant land — Separate 
valuation not possible—Mar¬ 
ket value, is to be deter¬ 
mined on rental value. 31 

Ss. 23 and 24—Building 
surrounded by garden lane — 

. capitalising rental 

IS the test—Acquisition of 
small parts is no test for 
price Interest allowed is 6 
per cent on excess, 332 

I-^n^Iord and Tenant. 

Permanent tenancy is pre¬ 
sumed from duration, pucca 

houses and unobjected trans¬ 
fers. 54 


682 


497 


31 


332 
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Landlord and Tenent. 

* -Rent-Non-delivery or evic¬ 

tion from part of leased 
property reduces rent pro¬ 
portionately. 

Lease. 

* -Rent—No deduction for 

less area is allowable where 
extent of area is not basis 
of lease money. 

Legal Practitioner. 

* -Private pleader—Right to 

appear in Magistrate Courts 
— General prospective orders 
by District Magistrate are 
illigal and revisible. 

Legal Practitioners Act 

(XVlIl of 1879). 

S 13--Telling a lie 


459 


459 


183 


out of 
is not 

-Duty 

make 


485 


fear arid self interest 
misconduct. 

-S. 36-Jurisdiction 

of the Court is .to 
substantial justice and need 
not follow Or. P. C. - Taut 
Petition for taking proceeding 
is not necessary- Revision lies. 188 
letters Patent (Madras). 

-(Amended) Cl. 12 — 

Balance of convenience is 


still the only consideration. 
—Cl. l5~“Judtfment’' includes 


hnding on an issue. 

—Cl. 13 - Order to prosecute 

under S. 195 Cr. P C. by 
Judge sitting on Ori^nal 
side is judgment. F. B. 


272 

44 


136 


Limitation. 

* -Equitable relief will be refus- 

ed in case of inexnlicable delay.284 

Limitation Act (IX of 1908). 

♦ _Gives no right but places 




a bar of 1 imit itinn. 

-Ss. 4, & 14-Last (lay for fil- 


462 


ing a suit a general holiday 
—Suit filed in wrong Court 
next day— Return of plaint 
and re-presentation in proper 
Court-Suit is time birred. 
—S. 5—Appeal admitted at 
one' time— Preliminary objec¬ 
tion raised after one year is 

not allowable. 

S. 5-Delay excused—Right 


114 


82 


of the other party is to have 

order set aside. 

S. 5—Did not apply to 


482 


insolvency proceedings prior 
to Pro. Ins. Act. 1920. 


462 


Limitation Act. 

h -S. 5—Ignorance of special 

order is sufficient cause. 

-S. 5—Has no applicability 

to special or local law—Act 

X of 1922. 

-S. 5—Un-explained delay is 

not sufficient cause. 

^-S. 14—Claim as defendant 

can be a bona fi le clskim, 

-S. 14—Does not apply to 

proceedings under Prov. Ins. 
Act 1920. 

^-S. 14—Interpretation must 

be wide. 

* -S.18-Fraud-Judgmentdebt- 

or kept in ignorance of his 
right to object to a Court 
sale by fraud for more than 
2 years is covered. 

* -S. 19 — Acknowledgments 

amounting to liability once 
does not extend limitation. 


489 

95 

48S 

347 

462 

347 


353 

634 


* -Art. 10—Applies to suit on 

notes issued by East India 
Company owing to Govern¬ 
ment of India being liable to 
pay principal and interest. 

-Art. 10 — Trustee — Trust 

for specific purpose is in 
contra-distincMon to trust 
arising by implication of 
law-Trust resulting and trusts 
constructive — Vesting 
means having possesssion. 

--Art. 16, Ss. 15 and 29 

Applies to suit for recovery 
of water cess levied for un¬ 
authorised use of water 
Madras Revenue Recovery 

Act (11 of 1864) S. 59 does 
not apply—Two months no¬ 
tice to Collector. 

* --Art. 16-—Applies to suit for 

money paid under protest 
Madras Revenue Recovery 
Act. (L8G4) S. 59 does not ap¬ 
ply. 

♦ -Art. 49—Does not apply to 

article deposited. 

-Art?.62, & 120-Applicabili¬ 
ty—Starting point is date of 
getting amount. 

♦ -Arts. 85 , & 61—Mutual ac. 

count exists here there are 
mutual duties or recipro¬ 
cal demands. 





665 

578 

64 

278 


♦# 
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Limitation Act. 

-Art. 97—Actual possession 

giren—-Starting point is dis¬ 
possession where alienation is 
voidable. 45 

Art. 97—Decree *— Limita¬ 
tion-Final decree is not 
starting point where first 
decree is confirmed. 392 

Arts. 97, & 116—Registered 
sale—Possession lost—Start¬ 
ing point is date of loss of 
possession. 392 

Art. llO-Same person land¬ 
lord and tenant Arrears for 
more than three years can 
be recovered. 461 

Art. 116—Mortgage cove¬ 
nant failing for fraud on re¬ 
gistration law—Personal co¬ 
venant is enforceable. 447 

Art. 116 Suit for breach 
of covenant for title or 
quiet enjoyment is governed 
by art. 116 and starting point 
is dispossession. 28 

Art. 120 Appellate decree 
confirming first decree-Start- 
ing point is first decree. 23 

Art. 120 Business wound 
up-Suit for recov' ry of profits 
if any is governed by article. 679 
—Arts. 120, & 11 r— Starting 
point Failure to indemnify 
occurs according to intention. 492 
^rt. 132 Article ap- 
plies to suit against property 
converted into money. 76 

Art. 132—Charge is not 
got for money recoverable 
under Contract Act, S. 97. 392 

Art. 137—Does not apply to 
sale in auction under mort¬ 
gage decree. 460 

Arc. 141 — Alienation by 
daughters of settlement by 
widowed mother—Limitation 
for grand-sons begins from 
death of last female owner. 168 

Art. 141—Reversioner-Suit 

for possession — Limitation 
— Suspension is not allowed 
except under. S. 9 108 

—Art. 144 & Gift with con 
dition of return on a future 

event—Sale by donee—Limi¬ 
tation for suit by donor 
gainst vendee begins from 

ctie date, of event. 67 
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Limitation Act. 

** Art. 145 CoTcrs more then 
the depositum of Roman Law 578 

*-Art. i82—Order for ‘ fresh 

steps if any ’ is no step-in-aid 686 

**-Art. 182, Cl. 5 — Dec ree 

passed in Mysore—Applica¬ 
tion for transfer for execu¬ 
tion in British India—Step-in¬ 
aid of execution is determined 
according to Mysore law. 72 

M 

Madras Abkari Act (I of 1886> 

S. 55, Cl. ia )—Possession, 
means actual possession. 50 

Madras Act (IX of 1887) 

S. 19— Agreement under¬ 
taking to wait till end of ten¬ 
ancy Compensation-Trees— 
Breach disentitles landlord to 
trees on payment of value 238 

Madras Act (I of 1889) 

-Ss, 66 , and 67-Civil P. C., 

S. -^9—Execution of decree— 

District Munsiif can’t trans- 

fer to another District Munsiff 651 

Madras City Police Act (III of 
1888) 

Riding does not 
imply propelling, 364 

Madras City Tenants Protec- 

tion Act 

^ ^ 10 —Decree prior to 
Act IS not affected by the .Act. 320 

[“S. 9—Tenant of trust land 

IS not within the section. 308 

Madras Court of Wards Act 
(1 of 1902) 

-S. 59—Property means that 
ot which minor is owner and 
not that ot which he is trustee. 497 

S. 63—Object is to preserve 
the powers of Court of wards 
in respect of religious endow- 

iHsrits* 497 

Madras District Municipali¬ 
ties Act (IV of 1884) 

Order on petition as to 

election—Dt. Judge and Sub- 

dudge are not Courts. 169 

“S. 250—‘Construct or esta¬ 
blish any factory’ means first 

construction. 375 

S. 352 Rejection of nomi¬ 
nation paper-Suit lies before 
election where authority re¬ 
fuses to try the question. 475 


14 
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Madras District Municipalities 
Act (V of 1920) 

-S. 28—Election Rule 4— 

Taking part in a ballot is 
possible without act of vot¬ 
ing—Election is not invalid 
without result being mate¬ 
rially atfected. 

Madras Estates Land Act (I of 

1908) 

-Applies to inam of a part 

of Pittapur estate. 

■Ss. 3 (2) (11) (5) & 15-‘Pay 


254 


454 


454 


able* means according to con- 
tract-Estate depends on crea¬ 
tion before or aher 1802. 

•Ss. 3 (5) and 3 Cl. (2) (d) 
Agraharam village — Shro- 
triem grant may be of land or 
revenue only. F.B. 1 

—Ss. 13 (3) and 187 (1)—Con¬ 
tract before the Act—Impro¬ 
vement after the Act—Con¬ 
tract is not enforceable. 685 

S. 26—Tenant paying lesser 


— - • w 

rent from inception under ag¬ 
reement is not affected by S. 26 306 
—S. 112—Service of personal 
notice is necessary even 
though tenant is beyond 10 
miles. F.B. 6 

Ss. 146, and 147-Has retros- 


/ 

pective effect. 

S. 189—Grant 


486 


Construc¬ 


tion— Grant of whole village- 
Presumption is as to grant of 
melwaram only. 623 

-S. 1S9—Suit to set aside 

unlawful sale is triable by 

Civil Courts. ^ 6 

Madras High Court Rules 

(Appellate Side) 

—Rule No. 4 — Vacation 

Judge’s powers are not defined 
by notification. 426 

—Fee Rules, R. 38—Fees of 
Government Pleader should 

not be fixed. t F.B. 34 

(Orgiinal Side) 


Appendix II, Nos. 35 & 36 

Contentious probate suit con¬ 
stitutes final judgment 

0 VI A.—Order can’t be 

reversed. 

Madras High Court Insol¬ 
vency Rules 

-R. 13 —High Court Fee 

Rules App. IV, R. 40-Rule is 
to tax half attorney's fees. 


362 

44 


Madras Land Revenue Assess¬ 
ment Act (I of 1876) 

-Ss. 2 and 6—Pull overner 

ship only is necessary for 
registration. 361 

Madras Local Boards Act (XIV 
of 1920) 

-Order on election petition 

is revisable. 360 

-S. 55 (2) (V), Rr. li’ (1), (2). 

(3) and 12 (2) — (Transitory 
Rules)—Construction Taluk 
Board— Nomination-Election 
of President—Validity. 19J 

-Ss. 55 (2) (1) and 57 Rr. 10 

and 12—District Judge is 
Court — Finality of order, 

C. P. C. S. 115—Government 
of India Act S. 107—Revision 
lies. 193 

-S. 221—Revision lies. 275 

-Rules under R. 4 (1) and 

(2). — Failure to deposit in 
time is fatal w^here petitioner 

is in fault. 496 

Madras Surveys and Boun¬ 
daries Act (IV of 1897). 

-S. 13—Survey Officer’s deci¬ 
sion is final if not set aside 
in 12 months. ^ 29 

Madras Towns Nuisances Act 

(III of 1889). 

-S. 3 (12)—Trial by Bench 

Magistrates is legal. 191 

Mahomedan Law. 

-Gift; deed of—Present pos¬ 
session delivered makes gift 
valid. 

Waqf—Alienation by Mut- 


walli—Necessity is not proved 
by showing existence of debt. 545 

Malabar Law. 

-'Adverse possession is none 

wbf^re eldest male member 
of Tavazhi is Karnavan 153 

-Improper kanom by karna¬ 
van— Collusion inferred — 
Tarwad is entitled to redeem. 706 

-Maintenance—Decree for. 280 

-Sacces.sion —Acquisitions of 

a member are family pro- 
perty-Property acquired with 
funds of tavazhi does not 
become tarwad property — 
Nucleus alone is insufficient. 153 
Tarwad — Maintenance 


484 


Anandravans are entitled to 
apply to Court—Junior mem¬ 
bers are to be treated equally. 280 


Malabar Law. 

-Tarwtid Powers of Kar- 

navan Renewal of Kanora 
before expiry of period is 
valid only for necessity — 
Renewal before time but to 
take immediate effect is valid 
—Avoiding litigation is a 
necessity. 

Maxims. 
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Penal Code. 
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* Actus curiae neminem 

gravabit-'Aci of Court does 
net prejudice only if party is 
not at fault. 490 

* Velenti non fit injuria ap¬ 
plies only if deft, knew extent 
of the danger and accepted 

if- 565 

Mesne Profits. 

Claim for, in plaint —No 
denial by deft.—Absence of 
specific issue is no bar. 168 

* -Deduction of rent payable 

by lessees is allowed in suit 
for mesne profits against tres¬ 
passer landlords. 557 

Mortgage. 

^ —Sub-mortgagees rights aga¬ 
inst strangers are those of 

his mortgagor. 440 

N 

Instruments Act 

(XXVI of 1881). 

S. 9 Knowledge of defect 

removes the character of 

holder in due course. 317 

——S. 13—High Court Rules 

S. 63 A. covers Shah Jog 
Hundi. 

S. 57 Pronote not endorsed 
does not pass rights. 

„ P 

Partition. 

■ ^Co-owners — Minor co- 
owner, partition with—Duty 

of adult co-owners—Onus is 

shifted to deft, under certain 

circumstances. 

Penal Code (XLV of 1860). 

a. 21 ( 8 )-Agent of S. P. C. 

—servant. 188 

* V Distinct act by ac¬ 
cused is necessary, 187 

onnff 149—Essentials of 

criminal respon- 

TnH . common object 

ted ir. f!i^‘y^°be commit- 

urtheranoe thereof. 369 


44 

593 


—S. 35—Making preparation 
is inferable from conduct of 
accused. 

S 141 and S. 146—Violence 
not used by some—All are 
liable. 

—S. 147 - 


G87 


96 


— Common object 
found only against 4 out of 9 
accused — Conviction under 
S. 147 is bad. 

3. 147—Violence extends to 
force against inanimate ob¬ 
jects. 

S. 149 Oifence does not 
include one under Reilways 
Act S. 126. 

S. 177 — Income-tax Act 

(VII of 1918) S. 40—Place of 

false verification is the place 
of trial. 

■—S. 294 (a) ( 1 )—Keeping office 

for receiving moneys is within 
the section. 


606 


94 


603 


187 


50 


187 


S. 302 Evidence of wife 
was believed though she re¬ 
tracted later. 20 

S. 342 and Ss. 96, 97, 102 

and 105—Confinement is not 

wrongful when bona fide. F. B. 523 

~—S. 345 Compounding 
hurt IS not compounding riot 
the result of which is hurt. 592 

■ S. 353—Execution of War¬ 

rant before date but beyond 
time fixed by nazir is legal. 687 

'S. 379 Does not apply to 
bona fide claim though bad. 239 

—S. 403—Open acts repel 
dishonest intention. 3 g 4 

S. 411-Essentials are know¬ 
ledge of property being stolen. 365 

Ss. 420 and 406—Breach of 
trust in respect of one’s own 
property pledged with an¬ 
other is possible. 597 

—S. 430—Intention to cause 
loss IS necessary. j ^42 

S. 467—Accused not parties 
to the proceedings in which 
the document was produced— 
Sanction is not required— 
Criminal P. C., S. 195. 87 

S. 471 Proceeding before 
a Deputy Tahsildar-Sanction 
is required for forgery. 87 
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Penal Code. 

-S. 494~Cr. P. C. S, 439- 

Bigamy — Re-marriage by 
Mahomedan wife after hus¬ 
band’s conversion to Aha- 
madiyan faith-Ahamadiyans 
not apostates from Islam 
hence offence committed. 171 

**- 499 Excep. 7—Religious 

head’s order of interdict is 
no offence if he is willing 
to hear complainant. 587 


Practice 

* -Appeal—Question of fact, 

appeal on—Finding of fact 
should be disturbed on 
appeal if probabilities or 
documents are against res¬ 
pondent—Demeanour is not 
' always a safe guide. 

* -Inconsistent pleas-Adopted 

son can’t challenge will under 
which he was adopted. 

-Law uniform for 60 years- 

Alteration by Court is im- 
^ proter* 

Presidency Small Cause 

Coutts Act (XV of 1882j. 

' Ss. 41 and 47—Judge has no 

jurisdiction to refuse appli¬ 
cation as friroloiis. 

-8s. 92 and 38—Other papers 

includt; application for retria 
of suit. 

Presidency Towns Insolvency 

Act (111 of 1909.) 

' -- S. 52—Official Assignee- 

Managing member adjudicat¬ 
ed insol ventJoint Hindu 

family property does not vest 
in Assignee—He gets interest 
and his rights of management 
but not personal rights. 

Principal and Agent. 

4 *-Agent in possession of 

funds for Principal—Princi¬ 
pal’s direction to pay to 

creditor—Agent’s liability to 

the creditor arises. 

Prisons Act (IX of 1894). 

4 _g^ 42—Prisoner can abet 

communicating to himself. 


103 

376 

153 

323 

435 

55 

713 

596 


Probate. 

♦-Grounds of refusal can t 

be absence of power in testa¬ 
tor to dispose. 


Probate and Administration 
Act (V of 1881). 

-S. 90—Will—Construction- 

Power to sell given to exe¬ 
cutor includes power to 
mortgage, 84 

Pro-note. 

* -Deed-Construction-Custom 

entirely at variance with 
plain words is unreasonable. 44 

* -Previous debt is not dis¬ 

charged unless so agreed to. 317 

* -Security—Collateral secu¬ 

rity of title deed does not 
take away its character as 
negotiable instrument. 262 

Provincial Insolv ency Act 

(V of 1920) 

* -S. 5—Review is allowable. 355 

4 -gg^ 28 and 24—Absence 

from district does not affect 
residence. 

* -S. 28-(1907) S. 16 (2)~In- 

solvent can plead inexecufca- 
bility of a decree. 487 

^-Ss. 36 and 37—Validity 

challenged by another credi- ^ 
tor of transaction entered 
into 4 years before—Volun¬ 
tary transfer, can’t be set aside 
unless it passes no title. 641 

* -S. 57—K. 11 —Removal of 

official Receiver is allowed 
but only for exceptional 
reasons. 

* -S. 75 — Receiver can appeal. 355 

Provincial Sma ll Cause Courts 

Act (IX of 1887.) 

f -S. 17 —Delay in chalan due 

to officers of Court is excused. 354 

* -S. 17-Section is mandatory- 

Deft’s, word is no security. 594 

* -S. 17 ( 1 ) —Decretal amount 

not deposited in time-Setting 
aside is illegal. 83 

-Sch. II Arts. 1 and 3 —Pre¬ 
sident of District Board is not 
an officer of Government 

Tolls Act (21 of 1901), S. 7 
does not bar suit for damages. 689 


R 

Recevier. 

—Irregularity—Court can cure 
by setting aside order. 

Registration Act (XVI or 
1908.) 

*-S. 17 — Memorandum of 

final deed of partition needs 
registration. 


350 


160 
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262 




** 


81 

447 




297 


** 


Regiatrstion Act. 

* S. 17—Mere .statement of 

facts is not declaration. 621 

* 17—Writing entitling 
party to mortgage deed needs 
no registration — Equitable 
mortgage is not created by 
letter accompanying deposit 
of deeds unless letter pur- 

^ ports to create mortgage. 26S 

"bs. 21 and 22 —Description 
of property is sufficient if it 
identifies property— If par¬ 
tially it is registrable, it 
must be registered. 81 

——S. 2 k- Registration may 
be invalid as to part only. 447 

bs. 47 & 17-|)eath of alienor 
or birth of child or adoption 
between execution and Regis- 
^ tration does not affect. F B. 282 
S. 19—Partition deed—Divi¬ 
ded status is provable though 
deed is unrep^istered, oq'J' 

Endowments Act 
(XX of 1863 ) 

7 S 3 No right of supervi¬ 
sion over trustees by Deva.s- 
tnanam committee exists. 209 

s 

Shipping. 

-—Bill of lading Weight, 
-ontents ami value when 
Shipped unknown — Suit for 

shortage—Onus is on plaint- 

opecific Performance. 

Parries refusing can be 
made defendant-;. 284 

^*1877^ Act (I of 

-Mi ^ ^ Co-parceners 

Minor mcmbers-Clauses ,b) 

and (c) apply only if there is 
necessity. 3 

—1865 ) 

inter! f have 

interest in estate. Ttl 

R (Property Protec- 

1841.? ' 

DoinV*^ ^ 5 — Curator — Ap- 
onditions are satisfied. 900 


17 


563 


316 


177 


442 


* *■ 


558 

241 


209 


523 


♦ ^ 


284 


*♦ 


313 


131 




229 


* * 


Tort 

1923 S. I. (Mad .)—3 


** 


565 


Transfer of Property Act (IV 
of 1882.) 

B. 3 Notice and Ijotui fiih^s 
are not to ho separated. 558 

^S. 3 Notice—Land occu¬ 
pied by tenants — Purchaser 
not inquiring from tenants 
US’bound by rigtits in favour 
of tenants. 

^—AsKignment of rent of 

future possible leases is in¬ 
valid. 

* 8 s. 6 & 8 —Transfer of rent 

with property validly trans¬ 
fers right. 

S. 52 Misdescription of 

property - Does not affect 
operation. ^^2 

8 . 53 —Partition is transfer. 577 
K- 5;. (proviso) — Bom fide 
transferee from fraudulent 
transferee is pr itected—Fai¬ 
lure to inquire from natural 

source is absence of bona 
fides. -- 

“TT^- -5^ ~ Equitable construc- 
tion of S. 51 is not allowed. 241 

b. 5.')—Implied covenant of 
title IS excluded where vendee 
IS aware of defect in title. 392 

b. 58— Mortgage—Construc- 

tion. ..j 

S. 60—Redemption — Mort¬ 
gagee becoming a part owner 

Forni of decree is to appor¬ 
tion debts. 

8 - 74-Nominal vendee has 
deft imbursement as 

—8. 7 4 - Question of benefit 
does not arise where S. 74 an- 
Plies. 0,0 

S. 76 (D—Mortgagee is enti¬ 
tled to necessary expenses 
even after valid tender though 
he kept possession. co-j 

'mHllP and notice ' 

ant.Uo mortgagor to 

sary though mortgagee is 
part owner of the mortgaged 
property. ^ ^33 

8. 95— Mortgagee becoming 

a part owner — Redeeming 

mortgagor is entitled to nos- 
session. • ^ t-.. 

tfffe ~ Vendee of sham 
title gets no rights. 392 

(J) 


392 

71 


533 


392 


349 


533 


354 


533 


533 

392 
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S. 101—Merger 


Contrary 


intention is presumed from 
benefit. 349 

♦-S. 101—Merger — Principle 

exists independently of sta¬ 
tute. 340 

** -Ss. 126 & 31—Defeasance 

clause is enforceable, if Hindu 
Law and rights of bona fide 
transferee not abrogated. 67 

U 

Ultra Vires. 

-Rejection of nomination 

paper—Civil Suit lies where 
the constituted authority 
refuses to try the question 
but not after election has 
taken place. 

w 

Waiver. 

-Right not known—Waiver 

is not possible. "^^3 


Will. 

-Construction 


Trust for 


Hindu religion is void—Mak¬ 
ing will for testator should be 
avoided. 376 


—Executors—Right to sue is 
not included in right to collect 
and manage. 


1920, S. 5—Joint Contract is 

not excluded. 


337 


Words and Phrases. 

-Good debts leaving off bad 

debts — Mortgages and such 
other things. ^79 

Workmen’s Breach of Con¬ 
tract Act (XIII of 1859.) 

■-S. 1 — Amendment Act of 


184 


—S. 1—Enquiry under, is not 
one under Criminal P. C. 71» 


THE 


ALL INDIA REPORTER 


1923 

ADRAS HIGH COURT. 


1923 Madras (F. B.) 1. 

ScHWABE, C.J., Oldfield and Couxrs- 

Trotter, JJ. 

P. Suhrahmanya Somayajtdu v. T. Seeth- 
ayya. 

Letters Patent Appeal Nos. 28 to 37 of 
1921, dated 5th April 1922 against the 
judgment of Offg. C. J,. dated 19ch Octo¬ 
ber 1921 in Appeal Nos. 310 to 319 of 
1919. 

(a\ Evidence Act, S. 90—Copies. 

The proPumptl n under S. 90 apDlie^ to copies 
as well as to originals. If the copy U proved to 
De a true copy a presumption in favour of the 
genuineness of the original can be made. 

(P. 2, Col. 1). 

MWf Acts. 3 (5) and 3 

01 , 12 ) (d) Agraharam villageShrotriem grant. 

^ In a grant of an agraharam village, the word 
Shrotrem w^s uFed. The agrakaramdars were 
authorized to harvest and thrash the crops and 
appropriate the produce. There was no record 
of the actual cultivators of the land claiming 
^rmanent occupancy rights till about 1H85 and 
It was clear that the claims were disputed when 
made. It was also clear that in many instances 

of fairly recent date, the ngraharamdars were 
treating the land ^ as their own mortgaging it 
selling It and letting it on terms quite incon! 
slstent with any o^e eRe having permanent 
^ocupancy rights. Held, shrotriem grant may be 

revenue only. But 

both ^ oi 

Melwaram and that 
o^seqnently it is not an e-tate within the Act 
. 5, Col, 2). 

nturiht for the Appellants. 

Ch. Raghava Rao—for the Respondents- 

JusxrcE :~The question 

the Civ?l appeals is whether 

tain ttio l^ave lunsdiction to enter- 

wW °f the appeals, 

the Madr^ jurisdiction is ousted by 

are berwe? The suits 

of Arepalli^a^^^fl"'^^^'^^”*^ village 
the aSaV immediate landlords, 

agraharamd^'"*^^” If the 

agraharamdars are landlords within the 

1923 M—l 


meaning of S. 3 (5) of the Madras Esta¬ 
tes Land Act of 1908, the Civil Courts 
have no jurisdiction by reason of S. 189, 

Landholder ” means a person owning an 
estaie or part thereof and includes every person 
entitled to collect the rents of the whole or any 
portion of the Estate. 

Whether this village is an “ estate " 
or not depends on S. 3 (2) {d) which 
includes in the definition : 

Any villnge nf which the land revenue alone 
has been granted in inam to a person not owning 
the kudtvaram thereof’. “ 

It has been established that, where a 
grant in inam is a grant of both the land¬ 
lord s and the tenant’s rights in the land 
or as they are called the melwaram and 
the kudiwaram the land is not an “ es¬ 
tate ; but if the grant is of the landlord’s 
rights or_ the melwaram alone, it is an 
estate so that the question to be decid¬ 
ed IS whether the grant is of the land 
Itself or only of the right to the revenue 
from the land. There is no question in 
this case of the village being part of an 
estate and the question which has recent- 
^ been decided by a Full Bench of this 

u ^21 of 1920(1) where 

It was held that minor inamdar who was 

granted both warams in respect of a small 
part of an estate was a landholder, does 
not arise, because the village in question 
has not been shown to be part of an 
estate. I am conscious of the absurdity 
It that case was rightly decided and the 
view which we are about to express in 
this case is right, for the result is that a 
minor inamdar of a few acres would be a 
landholder while a major inamdar of 
a whole village would not. But such ap¬ 
parent inconsistencies are not surprising in 
view of the draftsmanship of the statute. 

The first question to be decided is 
whether an all eged copy of the grant 

1- 1928 Mad. 373=18 M. L. J. 239. 
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Itself \vhich was made in the year 1689 is 
admissible in evidence to prove the terms 
of the grant. The document Ex. I pur¬ 
ports to be a copy of two documents of a 
grant in the Telugu language with a 
schedule annexed showing the boundaries, 
and of a Telugu translation of another 
document written in the Persian language, 
the translation being, it is stated, written 
on the right hand margin of the docu¬ 
ment in Persian. The copy is dated 11th 
May, 1858, and is signed by the three 
agraharamdars at that time and contains 
the statement over their 'signatures that 
they retain the original and that this 
copy is written and filed.” At that date, 
litigation was pending and I have no 
doubt that the meaning of that statement 
is that this is a true copy made for use in 
Court in that litigation. We have ex¬ 
amined the records in that litigation and 
find that the grant was put in evidence. 
The agraharamdars who signed the state¬ 
ment, that it was a true copy are all dead. 
Under the Evidence Act of 1872, S. 65 
secondary evidence may be given of 
the contents of a document where the 
original has been lost. Under S. 90 
when a document is produced from 
what the Court considers proper cus¬ 
tody purporting to be mote than 30 
years old the Court may presume that 
the signatures to the document are 
genuine, and in the case of a document 
executed or attested that it was duly 
executed and attested by the persons by 
whom it purports to be executed and 
attested. This applies to copies as well 
as to originals. If the copy is proved to 
be a true copy, it has been held that a 
ore^Jumption in favour of the genuineness 
of the original can be made. It follows 
that this document is admissible as secon¬ 
dary evidence provided it can be proved 
that it is a true copy. There is a state¬ 
ment in it by these three deceased persons 
that it is a true copy and under S. 32 
(7) a statement made by a person who is 
dead contained in any document which 
relates to any such transaction as is 
mentioned in S. 13. Cl. (a) is admissible 
as a relevant fact and under S. 13, Cl. 
(a) where the question is as to the 
existence of any right, any transaction by 
which the right was created is a relevant 
fact. In my judgment the grant is a 
transaction by which the right now in 
question was created and the statement 


of the deceased persons is contained in a 
document which relates to that transac¬ 
tion. It follows that in my judgment the 
statement that this is a true copy is 
admissible. There is no reason for not 
accepting that statement and the docu¬ 
ment must be admitted as a true copy, 
That part of the document which purports 
to be a Telugu translation of the Persian 
stands on a somewhat different footing 
because, although it is proved that it is a 
true copy of the translation, there is no 
evidence that the translation is a correct 
translation and, therefore, in my judg¬ 
ment the second of the two documents 
copied is of no value and cannot be taken 
into consideration. 

The question then to be determined is 
whether on the true construction of the 
grant and on the evidence relating to the 
subject-matter of the grant at its date 
that is, 1689 (A. D.) the grant was of the 
land itself or only of the right to collect 
the revenue. If it were proved that there 
were ryots with permanent occupancy 
rights on the land, at the date of the 
grant, it would be strong evidence that 
the grant was of the melxvardvi and not 
of the land itself. Since the decision of 
the Privy Council in Suryanarayana v, 
Patanna (2) and Upadashtra Venkata Sas- 
trulu v. Divi Seetaramudu (3) it must be 
taken that there is no presumption that 
the grant of an agraharam in inam con¬ 
veys only the pneliocirdntt and since 
that decision it has been held by a Full 
Bench of this Court in Mnthu Goundan 
V. Perumal lyen (4) that there is a pre¬ 
sumption in law in such cases that both 
the 7 iLelwaram and kndiwdrdm are in¬ 
cluded. 

The grant as translated by the Chief 

Interpreter is in the following terms 
“In the year 1610 of the era of Saltvahan a 
commencing Jaya yeu namely, this Prabhava 
year on the 1^'th Suddah of A6hika Ghaitra, the 
Patta or Deed of charity, (‘ udana ’ gift of land) 
executed and given to Ponnapalle Annappa Garu 
who 13 devoted to the six duties (of a Brahmin), 
ramely. Yajana. Adhyayaiana, Adhyyayana, 
Adhvap^na, Oana and Danaprattgraha, by 
Komaravolu Raiah, Puligadda, MalUpparaju 
Lukkaraju, Perraju and Muzumdar Papanna, 
Desaflshas (natives) of Nizampalna. Whereas 
we have on the holy occasion of Lunar 
given to you. treiting it as a dedicanon to God 

2. (1918) 41 Mad. 1012=45 I. A. 209 (P.O.) 

3. (1920) 43 Mad. 166 at p. 172=46 I. A. 1^3 

(Pc) 

4. (1921) 44 Mad. 588=10 M. L. 3. *29 
(F. B.). 
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Siva (as) Shrotriezn the village called Are 
(mouza), Sircar Nizampatnamta (balulc) for G six 
pagodas, you shall be enjoying the Shrotrieiu in 
this manner from son to grandson and so on in 
sucoeseion and be happy. (Sanskrit vert-o-Fio- 
per administration of a charily gift bF another 
pe son is twice as meritorious as a charity gift 
by oneself).” 


Signature of Rajahs. 


f(Sd.) 
■ (Sd.) 
USd.) 


MALLAPARAJU. 

PERRA. 

PAPANNA. 


SRI NAGESWARA. 


Memorandum of boundaries of the 
Agraharam written and given to Ponnap- 
palle Annappa who is devoted to the six 
duties of a Brahmin namely, Yajana, 
Adhyajana, Adhyyayanai Adhyyapana 
Dana and Danapratigraha by Komara- 
volu Rajahs, namely, Puligadda Mallapa- 
razu, Lekkarazu Perraju and Muzumdar 
Papanna Natives of Nizampatam on the 
9th Adhika Ctiaitra Bahula of this Pra- 
bhava year namely, the year 1610 of the 
era of Salivahana commencing Jaya year. 
Whereas we, fixing the shrotriem at 6 


pagodas have given to you Agraharam in 
the village called Arepalie, M. Niz Patnam 
Taluk, the boundaries and limits shown 
therefore are as follow : 

” Boundary on the north west (by) Kudally 
{place of meeting) of the limits of tLe two 
villages of Cherukuoialle and Arambakkam ■ 
on the north by KudUi of tbe limits of the 
villages of Gherukumalle Gunvapalle and 
Ponnapalle roughly along the pata gattu (old 
ridge) ou the north-east (by) the limits of 
Nadimpalle and Razavolu; on the east (by)Chaki- 
revugunta (Dhoby pend) lying roughly along 
the channel forming the boundary of Dhulipady 
touKhly from the middle of the vada (Wharf) 
along the limits of Razavolu on the south-east 
(by Kudali) of the limits of Nagaram and Dbuli- 
pudy : on the south roughly by Kudali of 
Basulapalam and Pudivada through Peddaput- 

middle of the Vada roughly south 
of Thurakkalaguntalu along tbe middle of Chit- 
tapaggulakatta south of Chavutavalu : on tbe 

(by) Jamm:ilaguDta from the middle 
of Nallavadu, and on the west (by) roughly the 
North.westoro limit of Daggulamadugu through 
bhavuta Bibbala through the middle of Vada, 

middle of Kudali and along the 

^abridge and boundary limit of Arambakkam. 

neteas we have given to yoj according to these 
oundaries you shall enjoy the Agraharam pay- 

ng^ no Shrotriem, from son to grandson and so 
on in succession and be happy.” 


fV, ! on behalf of respondents 

the terms of the grant show that it 

was the mfi/u?araw only and the matters 

re le upon in support of this contention 
are four. The first, on which most reli- 

ance 13 placed, is the use of the letter M 
which occurs twice, once in the grant 
Itself and once in the schedule, the words 


being ‘ the village called Arepalli It is 
agreed that the letter M is an abbrevia¬ 
tion for a word Matiza or Manja. This 
word is derived from the Arabic and liter¬ 
ally means defined and hence ‘ a dfftned 
place, ‘ a village ’ and “ an inhabited 
village. It is then argued that this shows 
that in 1689, the date of the grant, there 
were ryots cultivating the land who had 
occupancy rights, from which it follows 
that all that was granted was a right to 
collect the rent from this village and not 
a right to the land or the village itself. 
This meaning of the word was given to it 
by Sadasiva Aiyar, J.,in Venkata Sastrulu 
V. Seetharamnduj (5) where referring to 
another village granted in inam in 1748 
he says that “ the village was then a 
Mauja village that is a village in which 
there were peasant proprietors owning 
cultivable lands even then.' That case 
werit up to the Privy Council and the 
decision was reversed and their Lordships 
deal with the matter in these words in 
Upadashtt'a Venkata Sastrulu v. Divi 
Seetaramudxi (j):— 

“^Reliance was placed on the fact that in the 
fegi-ter of 1802, Bilhpadu is oilled a Mauja (or 

Mauza) these expresgiona iudicaticg, it* is sug¬ 
gested , that the village was the home of proprie¬ 
tary iuhabitants.But it dees not appear 

to tbeit Ijord.-hips that it would be safe to build 
on the use of the expressioos of this character 
m 173J and 18C2 an inference as to the existence 

in 1748 of tenants hiving permanent rights 
of occupancy.” 

So, as far as authority goes, this inter¬ 
pretation of the word rests only on the 
passage I have quoted from the judgment 
of Sadasiva Aiyar, J. I do not find that 
evidence was given in that case as to the 
meaning of the word. But Wilson’s Glos¬ 
sary of 1855 was referred to as it has 
been in this case, where he at page 360, 
gives the meaning as“a village, understand- 
mg by that term, one or more clusters of 
habitations and all the lands belonging to 
the proprietary inhabitants.” He states 
too that It is defined in “ Directions to 
Beulement Officers ” to be “ a parcel or 
parcels of lands having a separate name 
in the Revenue records and of known 
JimUs. We are referred to Maclean’s 
Manual of Administration, Vol. Ill, page 

w-i’ > hierely a verbatim copy of 

Wilson s definitions referred to above. I 
o riot think that on the material before 
us It is possible to say that this word 

5. (1915) 86 Mad, 891=26 M. L. J. 585, ' 
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necessarily imports the meaning that there 
were occupancy ryots on the land. There 
is no evidence at all before us of how this 
word was used in 1689, and if it be a fact 
that at the time that Mr. Wilson compiled 
his glossary, it had come to have that 
meaning, that would not in my judgment 
be sufficient evidence of its meaning in 
1689 to enable us to act upon it. It is to 
my mind reading too much into the 
meaning of the word which simply means 
defined and so a defined place or village. 

Secondly it is argued that the use of 
the word Shrotriem shows that the grant 
was of the melwaram rights only. This 
word is derived from Shrotriya meaning a 
Brahmin well read in the Vedas and liter¬ 
ally means nothing more than the grant 
of a land to such a person. It is used in 
this document in two senses, firstly as de¬ 
scribing the rights that were granted, and 
secondly as meaning the rent to be paid 
to the grantor, in this case 6 pagodas. 
Here again reliance is placed on Wilson’s 
Glossary. At page 490 he gives Shrotriem 
as meaning lands or a village held at a 
favourable rate, properly an assignment 
of land or revenue to a Brahmin learned 
in the Vedas and he adds, a Shrotriem 
grant gives no right over the lands and 
the grantee, cannot interfere with the 
occupants as long as they pay the esta¬ 
blished rent. It is to be observed that he 
begins by saying that it is a grant of land 
or of revenue, and I have little doubt that 
the term was used for any grant to a Brah¬ 
min in inam, whether the grant was of land 
or of revenue. It is true that in the latter 
part he qualifies his statement by the 
statement that ‘Mt gives no right over the 
lands.” But it is to be remembered that 
this was written at a time when it was 
the accepted view of the Courts in this 
Presidency that in a Shrotriem grant 
there was a presumption that the melwa^ 
ram only was granted and I have little 
doubt that Mr. Wilson was merely stating 
what he understood the law to be. That 
view of the law as I have pointed out 
has been decided by the Privy Council to 
be erroneous. In the “ Land Systems of 
British India” by Baden Powell Vol. Ill, 
page 140 the following passage occurs. 

“Only in the ca^e of grants to Brahming 
called Shrotriem, I understand that the land 
was not nect'psarily held by the grantee. Such 
grants in fact are ast-igoment of revenue, and 
whether the land was unoccupied and was 


acquired with the grant, is a question of fact in 
each case. 

and at page 79 

“ All native Govermneuts were in the habit of 
rewarding f.vouiites providing for the support 
of mosques tempies, religious schools, shrmes, 
and for alms^givii g and tho maintomuco of 

Brahmin and Mahomada,n Saints,etc., by grant¬ 
ing the revenue on the land, whether they 
feranted the land itself or not.” 

and at page 80 it is stated that 

“ The Inam commission dealt with all kinds 
of grant-* w ether tbc y included the right in tho 
land or only the Oovernmont hevenue; they were 
Shrotr en-s and Agraharams, gr'nts to cer'ain 
classes of Br bhmtns which did not give n ore 
than the revenue leaving the land in its original 
occupancy unle-a it could bo shown -that the 
occupancy was also granted.” 

In these passages it would appear that 
the author, in stating that the shrotriem 
or agraharam grant could be either of 
revenue or of the land states what was 
then supposed to be the rule that the 
grant was to be presumed to be of the 
melwaram only unless the contrary was 
proved. 

It is to be observed that in Venkata 
Sastriilu V. Sitaramudn (5) and Venkata 
Sastrnlu v. Divi Seetharamiidn (J) the 
grant was an Agraharam grant in inam 
to Brahmins: In Ponnmainy Padayachi 
v. Karuppvdayan ( 6 ), the grant was a 
Shrotriem grant: in Muthu Goundan v- 
Perumal lyen (4), the grant was a 
moniyam grant to a temple and in all 
these cases it was held that the grant was 
of both warams. In the Secretary of 
State for India in Council v. Srinivasa 
Chariar (7), where a village was granted 
as a Shrotriem inam their Lordships of 
the Privy Council held that such a grant 
could be either an assignment of revenue 
or a grant of the land. In my judgment 
it is fully established that Shrotriem grant 
may be either of the land itself or of the 
revenue only. The use of this word there¬ 
fore is of no importance. 

The third matter relied upon is that the 
grant being a Shrotriem grant was to 
Brahmins learned in the Vedas and it is 
suggested that it was unlikely that such 
Brahmins would cultivate the lands them¬ 
selves. The same contention might have 
been made in the cases referred to above. 
Ultimately the suggestion was limited to 
non-resident Brahmins. But all the in- 

6. (1915) 38 Mad. 813=26 M. L. J. 285. 

7. (1921) 41 Mad. 421=18 I. A. 56 (P. C.). 
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formation before us is that the Brahmins 
to whom the original grant was made 
lived about two miles from Arepalle and 
the argument in my judgment is of no 
value. 


5 


Lastly it was proved that the grantors 
were Deshapandyas and it is contended that 
this shows that it was of revenue alone, 
as it is suggested that Deshapandyas were 
farmers of revenue only and could not, or 
at any rate were most unlikely to, have 
land to^ grant. This must depend upon 
the position of Deshapandyas in 1680 and 
there is nothing inherently impossible or 
even improbable in their either being or 
acting as if they were the owners of the 
soil. We have had our attention called on 
this matter to the Manual of Kistna Dis- 

page 343 ; to the Appendix to 
the fifth Report from the Select Committee 
on the East India Company’s affairs, 
Vol. Ill, page 24 and Wilson’s Glos¬ 
sary, page 132. It would appear that 
these Deshapandyas were originally Hindu 
Revenue Officers under MuhamadanRulers 

registrars of 

^e District and being under a Deshmukh. 

they were originally paid by commission 

on the revenue collected or by a grant of 
land. These Deshapandyas after a time 
became as powerful as Deshmukhs. Both, 
provided they produced the necessary Re¬ 
venue, were left without interference by the 
Ruler. The office soon became hereditary. 
Gradually they obtained the position of 
territorial magnates in their Districts, 
somewhat resembling the feudal barons of 
early English History. It is to be observ¬ 
ed that the History of the Zemindars is 
niuch the same. They too originally were 
collectors of Revenue but became in 
ettect the owners of the territory. Before 
Jong these Hindu Hereditary Officers 
egan to call themselves Zemindars and 

to act as if they were independent princes. 

follows that there is nothing to show 

'k impossible or even 

mprobable that these particular Desha- 

Panclyas either in fact owned this village 

or acted as if they owned it. 

the^ I upon by 

itself w! showing that the land 

‘he word 

the worT a gift of land. That 

although ^ have no doubt, 

with a space before it. We have been 


satisfied that this U is not used at the 
beginning of a word but only after and 
attached to a consonant and that the 
only consonant that could bo used in this 
connection is Bh. The space is no doubt 
explained by the fact that it is a copy 
and an accurate copy of the original grant 
in which the initial letter had somehow 
become defaced. But unfortunately no 
inference can be drawn from the use of 
this word. It would appear from Wiicon’s 
Glossary, page 82 that the word is used 
either of a gift of land or of a gift of the 
revenue of the land. 

I have therefore come to the conclusion 
that we get no assistance at all from the 
words of the grant and that they are 
equally consistent with the grant of the 
revenue or of the land itself. That being 
so, if the matter stood there, it would be 
sufficient to say that, on the decision of 
the Privy Council in Svryanarayana v. 
t^aianna (2) there is no presumption that 
the grant was of revenue only and on the 
decision m Muthu Goundan v. Perun,al 
hen, (4) that there is a presumption that 
the grant is of both warams. I can find 
nothing in the evidence adduced in the 

case to negative that presumption. On 

the contrary I think there is cogent evi¬ 
dence, apart altogether from the presump¬ 
tion, m favour of holding this grant to 
nave been of both warams. The ev° 
dence has been fully and most care¬ 
fully analysed in this case on the issues 
submitted to him by Mr. M. O. Thiruma- 
lacbari, Principal District Munsif of 
Tenah. I attach most importance to the 
|nam register Ex. G to Ex. V series raS 
ing from 1750. Dumbalas or authorities 
from the rulers of the country, to the 

cfoSanT thrash the 

crops and appropriate the produce, and to 

Exs F and F7‘"rf ‘“1 

r.f T ^ , .^2. There is no record of the! 

actual cultivators of the land claimiD° 

1885 °'='=“P^ticy rights till about 

1885 and it is clear that the claims were 

disputed when made. It is also clear that 
IL Instances of fairly recent date 

land af fhef the| 

nd letting it on terms quite inconsistent' 

occunanL°“\ Permanent 

occupancy rights. I see no reason for 

the p_2 . the findings of facts of' 

^ District Munsif and I hold 
at the grant of this agraharam village 
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was a grant of both the hudiwaram and 
ntelwaram and that consequently it is not 
an estate within the Madras Estates Land 
Act and that the Civil Courts have 
jurisdiction to try these cases. 

The appeals are therefore allowed, the 
suits being remanded for admission of the 
plaints in the District Munsif’s Court and 
disposed of according to law. Costs in this 
Court and the District Court will be paid 
by defendants—respondents. Costs to 
date in the District Munsif’s Court will 
be in his discretion and be provided for 
in the decree to be passed. 

Oldfield, J.—I agree. 

Coiitts-Trotter, J .—I agree. 

1923 Madras (F. B.) 6. 
SCHWABE, C. J. Oldfield and 
Coutts-Trotter, JJ, 

Raja of Bamnad ... Defendant- 

V. (Appellant). 

Minor Venkatarania Iyer by next friend 
Sundararnmal and awof/ier...Plaintiffs- 

(Respondents). 
S.A. Mo. 612 of 1920, dated Uth March 
1922 against the decree ot Temp. Sub- 

Judge of Kamnad at Madura in A. S. Mo. 

17 of 1918. ^ . 

(а) Madras Estates Land Act^ S- I12'-beyuce 
of notice. 

Per Kumataswami Sastri and Devadoss, JJ. in 
the referrinyjudQ'tneni —li ia difficult to coneirue 
the olaUi.6 in S. enabling the landlord to affix 
the notice ‘ on some conepicuous part of the last 
known residence if he has any, within teu miles 
ot the holding, should he bo unable to efiect 
pereonal service,’ to mean, that a tenant is bound 
to reside within 10 miles of his holding and that 
should ho leside outside the ambit, personal 
service is unnecessary. 

(P. 6, Col. 2J. 

(б) Madras Estates Land Act,S. 189—ucopc. 

A suit by the ryot which says that his pioperty 
has been unlawfully sold is triable by Civil 

Courts. 

(P. 8, Col. 2). 

C. V. Ananthakrishna Aiyar and 

S- Sundaraiaja Aiyangar —for Appellant. 

K. Jagannatha Atyar'-tor Respondents. 
Oidei' ot Ktteience to a tun Lench. 

This appeal arises out of a suit filed 
by the respondents to set aside a revenue 
sale at the instance of the appellant, the 
Zemindar, who claimed that arrears of 
rent were due by the respondents, his 
tenants, and brought the holding to sale 
under the provisions of Chapter VI of the 
Madras Estates Land Act. Various con¬ 
tentions were raised, but for the purposes 
of this Second Appeal it is only necessary 


to refer to the contentions raised by the 
tenants that no notice was served on 
them as required by S. 112 of the Act 
and to that of the landlord that the Civil 
Court has no jurisdiction to entertain the 
suit. 

As regards the first contention it is 
admitted that there was no personal ser¬ 
vice of the notice required by S. 112. 
The finding is that the respondents (ten¬ 
ants) were residing in Madura and that 
there was nothing to prevent service on 
them. Section 11^ requires service to be 
effected by delivering a copy to the de¬ 
faulter, or to his authorized agent, or to 
some adult male member of the family at 
his usual place of abode, and it is only if 
such service cannot be effected that sub¬ 
stituted service either by affixture “ on 
some conspicuous part of the last known 
residence, if he has any within 10 miles of 
the holding, or on some conspicuous part 
of the holding ” is allowed. 

It is a well-established rule that when 
the law requires service of notice or pro¬ 
cess it should wherever possible be person¬ 
al. There is nothing in the Estates Land 
Act which requites the tenants to reside 
in the village where their holding is, andi 
it is difficult to construe the clause ini 
S. 112 enabling the landlord to affix the! 
notice ‘ on some conspicuous part of the! 
last known residence, ifihe has any, within! 
ten miles of the-holding, should he bej 
unable to effect personal service ’ to meanj 
that a tenant is bound to reside within! 
10 miles of his holding and that should he! 
reside outside the ambit personal servicej 
is unnecessary. 

When the Act wishes to relieve the 
landlord from the duty of serving a tenant 
who resides several miles away from his 
holding, it expressly provides ior it. For 
example, S. 78 of the Act which provides 
tor notice of distraint states that notice is 
to be served on the tenant by delivering 
a copy to him oi to some adult male mem¬ 
ber of his family at his usual place of 
abode provided mat it is in the neighbour^ 
hood to which the distress refers, or to his 
authorized agent, or when such service 
cannot be elfected, by affixing a copy of 
the notice on some conspicuous part of 
the land to which it refers. Comparing S. 

78 with S- il2 it is clear that whereas in 
the case of distraint and sale of moveables 
the law relieves the landlord of the neces' 
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sity of personal service in cases of tenants 
who do not reside in the neighbourhood of 
the holding, it requires personal service 
wherever the tenant may reside in cases 
where the holding itself is to be sold for 


non-payment of arrears. This difference 
in the wording of Ss. 78 and 112 is all the 
more significant when it is remembered 
that the Madras High Court in construing 
S. 39 of the Rent Recovery Act of 1865 
held in Oliver v. Anantha Ramayyan■^{\) 
that the service of the notice required 
under S. 39 of the Rent Recovery Act of 
1865 by affixture on the land was suffici¬ 
ent where the tenant was residing in 
foreign territory, as they were of opinion 
that the words “ the usual place of 
abode seemed to denote that it was con¬ 
templated that the notice would ordinarily 
be served upon the tenant himself, or his 
relations or his authorized agent in the 
neighbourhood of the land in re^^pect of 
which the patta was tendered 1 and it 
could not have been intended that the 
landlord would go personally or send an 
agent to the foreign territory to tender the 
notice. The legislature in S. 78, Cl. 2 
provides that personal service is necessary 
only if the defaulter resides in the neigh¬ 
bourhood of the land to which the distress 
refers and that if there is no such resi¬ 
dence a copy of the notice may be affixed 


on some conspicuous part of the land. Ir 
providing for the sales of tenure itself th( 
legislature omitted the words in S. 78 
to any residence in the neighbourhood. Ii 

is doubtful how far any presumed inten¬ 
tion of the legislature or any hardship that 
may exist would be a valid reason foi 
overriding the plain provisions of a section 
But having regard to the difference 
m the wording of Ss. 78 and 112 
we do not think we can in construing 
112 import any such consideration 
as weighed with the Judges who decided 
Oliver V. Anantha Ramayyan (1). It is 
not suggested in the present case that 
there would have been any difficulty in 
serving the tenants who were residing in 

^ holding 

and there is no reason for not complying 

with the provisions of S. 112 which 

direct that the Collector shall cause ser- 

, effected by delivering a copy to 

the defaulter or to his authorized agent, 
or^tos^e adult male member of his 


1. (1896) 18 Mad, 80. 


family at his usual place of abode and it 
makes the other mode of service valid 
only if such service cannot be effected. 
In Kuvhud Nath v. Jotindra Nath (2) it 
was held that 'substituted service under 
O. XVII, C. P. C. can only be justified 
when it is shown that proper efforts were 
made to find the defendant and serve him 
at his residence and that though the de¬ 
fendant had an ancestral family house, 
affixture on the door of that house was 
not justified in law where the defendant 
was living and working in a different 
district for some years. We are of opi¬ 
nion that the service in this case does not 
comply with the provisions of S. 1 12 . 

On the second question as to the juris- 
diction of Civil Courts to entertain suits 
to set aside sales, the authorities are con¬ 
flicting. The right of suit -is not denied. 
S. 189 of the Madras Estates Land Act 
enacts that a Collector or other Revenue 
Officer specially authorized under the Act 
shall hear and determine as a Revenue 
Court all suits and applications of the 
nature specified in Parts A and B of the 
Schedule and no Civil Court in the exer¬ 
cise of its original jurisdiction shall take 
cognizance of any dispute or matter in 
respect of which such suit or application 
might be brought or made. The present 
suit is one for a declaration that the Re¬ 
venue sale held at the instance of the 
appellant and the purchase by him at 
such a sale of the holding of the respon¬ 
dents are fraudulent and invalid and not 
binding on the plaintiffs (respondents), for 
setting aside the auction sale, for a declar¬ 
ation that the respondents possessed 
occupancy right in the land and the ap¬ 
pellant had no such right and for an in¬ 
junction restraining the appellant from 
ejecting the respondents from the 
land So far as parts A and B of the 
bchedule to the Act are concerned the 
only clause relating to sales under S. 112 
IS No. 12 of Part A which relates to suits 
to contest the right of sale of holdings 
and It provides 30 days within which a 
suit could be filed from the date of service 
o notice on the defaulter requiring him 

to pay the amount due or to file a suit 

the right of sale. It is clear 
that this clause only refers to suits in¬ 
stituted before the sale is held contesting 

2. (1911) 38 Oal. 394. 



8 


RAjA OF RAMRAD 

the right of the landlord to bring the pro¬ 
perty to sale. It cannot, on the plain 
meaning of the clause, refer to suits in¬ 
stituted after the sale, and the period of 
limitation and the time from which it 
begins to run could have no application 
to such suits. The Act is silent as to 
where the suit is to be filed after the sale 
takes place and the plaintiff wants to set 
aside the sale. It is well settled that Civil 
Courts have jurisdiction in all cases 
where they would have had jurisdiction 
prior to the Estates Land Act except so 
far as that jurisdiction is expressly or by 
necessary imolication taken away by the 
provisions of S. 189. In Chidambaram 
Pillai V. MuthamynaL (3) it was held by 
Ayling, J., that a suit for a declaration 
that the sale of a holding under S. Ill 
and the subsequf^nt sections of the 
Madras Estates Land Act was void, was 
maintainable in a Civil Court. The learn¬ 
ed Judge observed: “ It seems clear that 
a suit of this nature is maintainable in a 
Civil Court, in the absence of any statu¬ 
tory bar. Vide Dorasamy Pillai v. Muthu- 
samy Moopan (4) and Zemindar of 
Ettiyapuram v. Satikarappa Reddiar (5). 
Respondent relies on S. 189 of the Estates 
Land Act. This makes it clear that a 
suit for damages sustained in conse¬ 
quence of the alleged illegality would lie 
in a Revenue and not in a Civil Court 
which is also specifically laid down in 
S. 213 (3). But a suit for declaration 
like the present one is not one of those 
set forth in the Schedule to the Act. It 
may seem anomalous to give the juris¬ 
diction to award damages for the illega¬ 
lity to the Revenue Court which ordered 
the sale and the jurisdiction of setting 
it aside to the civil tribunal. But if the 
view taken by the lower Court is correct, 
then in spite of the mandatory directions 
of S. 115, an order of a Collector for 
sale which was passed without jurisdiction 
must stand and cannot be questioned, 
for, admittedly, no suit to set aside the 
sale will lie in a Revenue Court. In 
Grtuse Mohideen Sahib v. Muthialu 
Chettiar (6) it was held by Sada- 
siva Aiyar and Spencer, JJ., that S. 189 
of the Estates Land Act does not take 
away the right to bring a suit in the Civi l 

S. (1915) Sft Ma<l. 3042. 

4. (1904).27 Mad. 94. 

5. (1904) 27 Mad. 488. 

6. (1914) 26 M. L. J. 36. 
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Courts to set aside a sale on the ground 
of fraud. The learned Judges observe : 
“ The argument of the appellant’s (1st 
defendant’s) learned vakil that S. 189 of 
the Estates Land Act takes away the 
right to bring a suit in the Civil Court to 
set aside a sale on the ground of fraud 
cannot be accepted. It only takes away 
the right to apply to the Civil Courts 
under S. 131 of the Estates Land Act 
to set aside the sale in accordance with 
the provisions of that section.” In Jagan* 
nadha Charyulu v. Satydnarayana Vara- 
prasnda Ran (?), it was held by Spencer 
and Krishnan, JJ., ioWowing Chidambaram 
Pillai V. Muthammal fj) and Gotise Mohi¬ 
deen Sahib V. Muthialu Chettiar, (6) that a 
suit by the purchaser of a holding at a sale 
held under the provisions of Chapter VI of 
the Madras Estates Land Act for a de¬ 
claration that the order of the Deputy 
Collector setting aside the sale was ultra 
vires and void lay in a Civil Court and 
not in a Revenue Court. A contrary 
view was taken in Ramanathan v. Rama- 
swamif (8) where it was held that S. 
189 and Cl. 12 Part A of the Schedule to 
the Madras Estates Land Act precluded a 
Civil Court from taking cognizance of a 
suit by a ryot to recover possession of a 
holding sold under the Madras Estates 
Land Act for non-payment of rent on the 
ground that the land-holder had no right 
to sell the holding on the ground that Cl. 

12 is not confined to a suit to question an 
intended sale of the holding. But that 
clause and S. 189 preclude Civil Courts 
from taking cognizance of any dispute in 
respect of which a suit might be brought 
before a Collector and that it was not 
likely that the legislature would allow the 
validity of a sale to be impeached after the 
sale while prohibiting a suit for a declara¬ 
tion that no valid sale could be effected. 
The learned Judges distinguish Gouse 
Mohideen Sahib v. Muthialu Chettiar (6) 
on the ground that the sale was sought 
to be set aside on the ground of 
fraud. With all respect it seems to us 
that if there is a right to set aside a sale 
which has been effected by a Revenue 
Court on the ground that the conditions 
requisite to give the landlord a right to 
bring the property to sale have not been 
complied with, the question as to the 
forum has to be determined by the ex- 

”7. (1920) 43 Mad. 851. 

8. (1916) 89 Mad. 60. 
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press words of S. 189 and Cl. 12 of Part 
A to the Schedule and that we are not at 
liberty to speculate as to what the inten¬ 
tion of the Legislature was. It is also diffi¬ 
cult to see how the allegation of fraud 
will take away the jurisdiction of Revenue 
Courts, if the Estates Land Act conferred 
the jurisdiction to set aside sales on 
Revenue Courts. The decision in Chidam¬ 
baram Pillai V. Muthammal (3) has not 
been referred to by the learned Judges. 
In Second Appeal No, 1563 of 1930 there 
are observations of the Officiating Chief 
Justice and Odgers, J., which support the 
view that S. 189 of the Estates Land Act 
bars the jurisdiction of Civil Courts to 
entertain suits to declare that a Revenue 
sale is invalid. 

^ Having regard to this conQict of autho¬ 
rity and to the importance of the question 
we refer the following question for the 
decision of a Full Bench : — 

Has a Civil Court jurisdiction to enter¬ 
tain a suit by a ryot to set aside a sale of 
his holding which was held under the pro¬ 
visions of Chapter VI of the Madras 
Estates Land Act ? 

OPINION OP THE FULL BENCH. 

The question referred to the Full 
Bench is ‘‘ Has a Civil Court jurisdiction 
to entertain a suit by a ryot to set aside 

a sale of his holding which was hold 
under the provisions of Chapter VI of the 
Madras Estates Land Act T It is found 
as a fact in this case for the purpose of 
the reference that no notice was given to 
the ryot by the landholder of his intention 
^ sell. The sale was therefore illegal and 
Civil Courts of this country have a right 
to set aside illegal sales unless there is 
some statutory provision to prevent them 
rom doing so. It is therefore necessary 

^Land Act 
° ^^vil Courts are pre¬ 

cluded from setting aside such a sale. 

nder S. 213 ‘‘ Any person deeming 
tumself aggrieved by any proceedings 

taken under colour of this Act-... shall 

be at liberty to seek redress by filing a 
suit for damages before the Collector ” and 

says: This section shall 

not be deemed to bar any right of action 

m a ivil Court in any case not taken out 
of Us jurisdiction by this Act.” In order 

o ascertain what cases are taken out of 

0 jurisdiction of the Civil Courts by the 
1923 M—2 


Act, one has to look at S. 189. Under 
S. 189 suits and applications of the nature 
specified in Parts A and B of the schedule 
can be brought before the Revenue Court 
and are taken out of the jurisdiction of 
Civil Courts expressly. Turning to the 
schedule the only article in the schedule 
which it is suggested could apply is 
Art. 12, Part A —whore among the suits 
triable by a Collector are included suits 
und3r S. 112 of the Act to contest the 
riglit of sale of a holding and then that arti¬ 
cle gives a limit of thirty days in which to 
commence that suit from the date of the 
service of the notice on the defaulter and 
looking at S. 112, the landholder who 
has to avail himself of the powers of sale 
has to give notice in writing to the 
defaulter that notice having to be given 
in a particular way and to contain certain 
particulars, and has to inform tlie de¬ 
faulter, that if he does not pay the amount 
or file a suit within that date, the property 
will be sold. That is the suit and the 
only suit which is referred to in Art. 12, 
Part A of the schedule, namely, a suit by 
the ryot within 30 days of the service on 
him of the notice to contest the right of 
sale. ^ This suit is nothing of the kind. 
This is a suit by the ryot which says that 
his property has been unlawfully sold and 
there is nothing in the Act or in the 
schedules of the Act to take away the 

jurisdiction of the Civil Courts to try such 
suits. 

That being so, the answer to the 
question referred to us must be in the 

affirmative. 

1923 Madras. 9 F. B. 

SCHW.ABE, C. J., COUTTS TrOTTER 
AND KuMARASWAMI SASTRI, JJ. 

P. Joh'eph _ Petitioner. 

V. 

P. Pavianima and another, Respondents. 

R. C. No. 6 of 1921, dated 28th August 
1922 by District Judge, Godavari at 
Rajahmundry, dated 8th August 1921. 

Indian Divorce Act, S. l^Scope. 

Iq Divorce and Matrimonial causes in England 
there is a definite established practice there that 
the evidence of the husband or the wife alone is 

^ accepted without corroboration 
either by witnesses or at least by strong 
surrounding circumstances. Where charges of 




10 


JOSEPH V. RAMAMMA 


1923 Madras 


adultery are made against a known person that 
man muat b3 ma3e a co-respondent unless the 
Judge shall otherwise direct. (Page 10, C. 1 & 2). 

ScHWABK, CJ.:—This an application to 
ronfirm a decree for divorce given by the 
District Court of Godavari. It involves 
questions of considerable importance and 
questions our views upon which, it is most 
desirable, should become public property. 
The suit was a simple one. The petitioner 
claimed divorce from his wife on the 
ground, as shown in his petition, of adul¬ 
tery with two persons, the first a man 
called T. Jivaratnam who is not cited as 
a co-respondent in the suit, and the second 
Boyi Guruvalu, who is cited as a co¬ 
respondent in the suit. The co-respondent 
did not appear and the evidence except 
the formal proof of the marriage consi-^ted 
entirely of the evidence of the petitioner, 
and that evidence was a statement that 
two weeks after the marriage the respon¬ 
dent was found by him to be in adultery 
with one Jeevaratnam, and that she 
admitted her guilt before elders of his 
church. 

As regards the second ca^e against the 
respondent, his evidence was that the 
co-respondent contracted intimacy while 
she was at Pittapore and that she is now 
living at Bezwada with this co-respon¬ 
dent. Further he produced a letter in 
which she said that he could marry any 
girl whom he liked according to his 
pleasure and added this is the deed of 
relinquishment caused to be written and 
given with my free will”. 

By S. 7 of the Indian Divorce Act of 
1869, “ the High Courts and District 
Courts shall, in all suits and proceedings 
hereunder act and give relief on principles 
and rules which, in the opinion of the 
said Courts, are as nearly as may be con¬ 
formable to the principles and rules on 
which the Court for Divorce and Matri¬ 
monial causes in England for the time 
being acts and gives relief”. In this case 
the learned Judge expressed the view that, 
as she was ex parte and he saw no reason 
to disbelieve the petitioner’s evidence, a 
decree should be granted. That is 
absolutely contrary to the principles and 
rules on which the Court of Divorce and 
Matrimonial causes in England acts. 
There is a definite established practice 
there that the evidence of the husband or 
the wife alone is never to be accepted 


without corroboration either by witnesses 
or at least by strong surrounding circum¬ 
stances, and the reason for that rule is 
that but for it, there would be nothing 
easier than a collusive divorce, there 
would be no necessity for the respondent 
to appeal and the petitioner need only go 
into the witness-box and say that the 
respondent committed adultery. In this 
case there was no corroboration of any 
kind. I doubt if there was any evidence 
of adultery, because what the petitioner 
said was that he discovered that she was 
committing adultery. He says that she is 
living in the house with the named co¬ 
respondent. He does not say how he 
knows or whether it is hearsay, or 
give any facts. It must be understood 
that it is absolutely essential that there 
should be corroboration. Secondly there 
is a rule in England that whore charges 
of adultery are made against a known 
person, that man must be made a co¬ 
respondent unless the Judge shall other¬ 
wise direct. It has been put in the shape 
of a rule in England—Divorce Rule No. 
4. “A husband filing a petition for dis- 
'^olution of marriage on the ground of 
(alleged) adultery, the alleged adulterers 
shall be made co-respondents in the 
cause, unless the Judge ordinarily shall 
otherwise direct”! under that provision if 
the name is unknown the Judge can 
dispense with that co-respondent. In this 
case the first alleged act of adultery is 
with a knov;n man. He is not added as a 
co-respondent nor is there any application 
to the Court for dispensing with his being 
made a co-respondent. The result is that 
we cannot confirm this decree. 

As regards the evidence in respect of 
Jeevaratnam, he not having been a party 
to the suit, that evidence ought not to 
have been admitted. As regards the 
evidence against the co-respondent there 
is no corroboration as I have pointed out 
That corroboration in a case of this kind 
can in all probability easily be obtained. 

It is only necessary for some one who 
knows the respondent by sight to give 
evidence that he has been to the place 
where it is alleged that she is living in 
adultery with the co-respondent and that 
he has seen them living together under 
conditions that lead to presumption that 
they are guilty. If there is no person 
available such as a relative of the peti¬ 
tioner who knows her by sight, the 
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petitioner himself, must go with somebody 

else, e g., the local police and identify the 

person living with the co-respondent as 
being his wife. 

The proper course in this case is to set 
aside this decree and remand the case to 
the District Court so as to enable the 
petitioner to adduce corroborative evi¬ 
dence in respect of the charge against the 
co respondent or it so advised, and if he 
finds that course necessary, to join the 
other alleged adulterer as a co-respondent 

and adduce evidence in respect of that act 
of adultery. 

CouTTS l ROTTER, J.:—I am of the same 
opinion. Ihis difficulty arises because 
people do not take the trouble in this 
country to get up divorce cases properly, 
and do not appreciate that the Courts of 
this country are bound of themselves to 
guard against the possibility of collusive 
litigants. 1 agree that this case should be 
retried in the way suggested by my Lord. 

Kumaraswami Sastri, J. I agree 

with my Lord the Chief Justice. 


A. Krishftaswamt /yet' -for Kespdts. 

Ayling, j ;—I agree that the appeals 
preferred on behalf of Shanmuga Mudaliar 
must be disrnissed with costs. Tlio Subor¬ 
dinate Judge’s finding against the factum 
of adoption has not been questioned in 
the grounds of Second Appeal ; and if it 
be accepted there could have boon no 
misrepresentations of facts against him so 
as to give rise to an estoppel. Nor do 
I see how the status of joint ownership] 
with rights of survivorship could be ac¬ 
quired by prescription. 

Second Appeal 1077 of 1920 is conclu¬ 
ded by findings of fact which we are not 

justified in refusing to accept and must 
also be dismissed with costs. 


1823 Madras. 11. 

Ayling and Odgers, JJ. 

Rdjambal Ammal and 

others ... Piaintiffs-(Appellants). 

v. 

Shanmuga Mudaliar and 

others ... Defendants-(Kespondents). 

t and 1926 

Lecember 19.; 1 
from^the iemp. Sub-Judge. Vellore, in A.S. 

(a) Civil F. c., 0. 41, E. ‘i-Adoplton. 

iu Ihe I , was iioi qutnioueu 

the aLuti? , ' valiaiij oi 

“■ I's-.'.-wi..-i,. 

vahuuy 01 auaaottion o.e.tos no estoppel. ( 1 . 

( ) inuu ^<i^~-Prescrtpiiou~-Stiriivorship 

C. V. Ananthakrishnalyer~hr applnts. 


Odgers, J :—in these second appeals 

e position of 

one Shanmuga Mudali—1st defendant in 
all the suus—with regard to the property 
ot one Parasurama Mudali. The latter 
was one of a co-parcenary of four brothers 
w'ho became divided in 1891 and Shan¬ 
muga IS the son of a deceased divided 
brother of I arasurama. The property in 
question IS (subject to further observa- 

Vons) the self-acquisition of Parasurama. 

Ibe hrst contention put forward was 
that Shanmuga Mudali was the adopted 
son of Parasurama Mudali and the 
first Court found the adoption as a 
fuct, but held It was invalid. The lower 
appellate Court found against the fact of 
adoption and this question is not raised 
m second appeal. This is enough to 
dispose of the contention but Mr. A. Krish- 
naawami Iyer has argued that though 
here may have been no valid adoption, 
the plaintiffs and Parasurama Mudali are 
estopped from setting up its invalidity. He 
dies on Farvati Bayamtna v. Ramakri- 
shna Rao (l) and SantaPPayya v. Ran- 
gappayya (2) Jn order to effect an 
estoppel there must be a declaration, act 
or omission by which a person has inten¬ 
tionally caused or permitted another 
person to believe a thing to be true and to 

act upon such belief and to support this, 
ocuments such as Exhibits IV and V 
are relied on to show that Shanmuga 
Mudal, in 1903 and 1908 described him- 
selt as the adopted son of Parasurama 


!■ (1896) 18 Mad. 145=5 M. L J 44 
2. (1895) 18 Mad. 397=6 M. L. J,' 66. 
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Mudali and that Parasurama Mudali was 
an attesting witness of these documents 
and thus 'held out Shanmuga Mudali as 
his adopted son. It should have been 
stated that Shanmuga was an orphan 
when the alleged adoption took place in 
1899. In the first of the two cases refer¬ 
red to above Muthuswami Iyer, J. (who 
was a party to both decisions) said at 
page 151. “The doctrine of estoppel is but 
a graft, somewhat incongruous though 
equitable on the law of the adoption, to 
be applied in cases in which by the inva¬ 
lid adoption the status of the adopted boy 
is so irrevocably altered as to render it 
impossible for him to resume his original 
position in his natural family.” In the 
latter case, it was held on the evidence 
that there was such an estoppel on ac¬ 
count of a course of conduct for 25 years 
and the fact tliat the adoptee was no 
longer in a position to resume his rights 
in his natural family. I do not apprehend 
that this would apply to the case of an 
orphan whose status in his natural family 
would not thus be impaired. I do not on 
a consideration of the evidence in the 
case, consider that it is anything like the 
cogency of the evidence in the case last 
cited and in any event I am not prepared 
to say that there was actually any repre¬ 
sentation of fact in this case. Both 
Parasurama Mudali and Shanmuga 
Mudali no doubt believed that the adop¬ 
tion was a fact J there can be no estoppel 
when the other side knows the full facts 
representation on a matter of law, i e.i as 
to the validity of an adoption creates no 
estoppel. Gopee Lall v. Mt. Sree Chund- 
rashe Bhuboo Jee (3) and Aryatta Chariar 
V. Lakshmi AmmaL (4) I am therefore of 
opinion that no estoppel arises in this case. 

The next point argued by Air. A. Krish- 
naswamy Iyer is that the alleged adopt¬ 
ed son acquired the joint estate of himself 
and his alleged adoptive father by survi¬ 
vorship after the lapse of the statutory 
period, vfs,, 12 years. 1 he alleged adop 
tion was in 1899 and differences arose in 
1914 when the adoption was repudiated 
by Parasurama Aludali. Both the lower 
Courts have found that Parasurama 
Mudali and Shanmuga Aludali were co- 
owners of the suit properties which were 
purchased from the joint earnings in the 

3. 11 B. L. R. 391 . 

i, (toil) 21 M. L. J. 500. 
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tobacco trade which they carried on to¬ 
gether for these 14 or 15 years. Now it is 
clear that joint tenancy with right of 
survivorship is confined in the Hindu Law 
to the single case of a co-parcenary bet¬ 
ween the members of an undivided family. 
See the judgment of the Privy Council in 
Jogesxvar Narain Deo v. Ram Chandra 
Dutt. (5) It is also settled that in ques¬ 
tions of limitation regard must be had to 
the animus with which the possession is 
taken or held. Rajyalakshmi v. Surya^ 
narayana. (6). The case in Venganna v. 
Clmlaniayya (7) is only authority for hold¬ 
ing that an estate known to and sanction¬ 
ed by the Hindu Law can be granted to a 
Hindu female though it may change the 
course of devolution after her death. 
In this case tiie lower appellate Court 
lias found against the fact of adoption, 
and accepting that as a finding of fact (as 
to which as stated there has been no 
ground taken in the second appeal peti¬ 
tion) there can in law bo no animus to 
adopt on the part of Parasurama Aludali. 
His property therefore cannot Jiave been 
held by Shanmuga Mudali with the animus 
of an adopted son, and the fact that he 
held (or affected to deal with) this for over 
12 years could not change his position 
into that of an adopted son-in-law at the 
end of that period. It therefore appears 
to mo that this point goes also. The ap¬ 
peals of Air. A. Krishnaswamy Iyer, viz,, 
Nos. 1926 to 1929 must be dismissed with 
costs. 

Air. Ananthakrishna Iyer for the widow 
of Parasurama A'ludali in S. A. No. 1077 
of 1920 argues that the whole property 
should have been decreed to his client. 
Both the lower Courts have however found 
as a fact that the suit properties were 
acquired from the earnings of the jont 
trade of Parasurama, and Shanmuga, and 
have declared that they are joint owners 
thereof* 1 am not prepared to disturb 
those findings of fact and do not consider 
that there are any good reasons to call 
for a fresh finding on this point. This ap¬ 
peal must therefore be dismissed with 
costs. So also Second Appeals Nos. 1572 
to 1574 of 1920 are dismissed with costs. 


5. (1396) 23 Cal. 670=23 I. A. 37—6 M. L J* 
75. 

6. (1878) 3 M. L J. 100. 

7. (1913) Mad. 484=23 M. L. J. 168. 
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Ayling and Odgers, JJ. 


Musaliarakath Muhamad 
alias Rava 


Appellant. 


V. 


Manavikrama the Zamorin 
Rajah Aver^al {repre¬ 
sented by the Court of 
Wards Agent and Estate 
Collector K. Sreenivasa 
Rao Avergal,) and others Respondents 

S. A. No. 1499 of 1920 and Civ. Rev 
Pet. No. 682 of 1920, dated 23rd Marci 
1922 from the Sub judge, South Malabar 
in appeal Suit No. 72 of 1919. 

Civil P,0„0. XljlJtr.lland 19-PZcadc 
only instructed to apply Jor adjournment. 

Whera a pleader is only instructed to appP 
for an adjournment and is in no position t( 
argue the merits of the appeal, and has no 
studied the appeal and has been given no papers 
the party must be deemed to bo unrepresented 
Under the old Code, the Court apparently hac 
no power to adjourn the appeal in order to give 
the absent appellant a further opportunity tc 
put in an appearance. Under the present Code 
that course is ordinarily open to it. This seems 
to be the object of the change. Where an ordei 
under 0 41, R 17 ought to have been passed, 
and the Judge decided the case on merits, heU 

o. X? T Cal. 4U3 and 

24 M. L. J. 235, foil.). (1903; 26 Mad. 267 Exp.) 

{P. 13 C. 2, P. 14 C. 1, P. 15 C. 1 & 2 . 

K. P. M. Menon-^iox the Appellant. 

C. Madhavan Nair and L. P. Radha- 

knshna Iyer~ior the Respondents. 
Ayling, J. Appellant (and petitionei 

before us) was the 5th defendant in Oriei- 
nalSuit No. 354 of 1917 on the filed 

‘r Additional District 

Munsif of lirur which was decreed in 
avour of Plaintiff. Ho preferred an appeal 
whjch was posted for disposal before the 
subordinate Judge of Palghat on 10th 
February 1920. On that date, as appears 
irom the record, appellant was not present 
but a vakil Mr. V. Sivarama Panikkai 
ding vakatat from him was present in 

adjournment 

A^'o; ^^201. This was refused. 

tLpnc- !Siather beseems to have 

h^d ‘h'lt as he 

not argue the appeal and to have taken 
no lurther part in the proceedings. In 

these circumstances the Subordinate Judge 
instead of at once dismissing the appeal 
or default under O. XLI, R. 17 considered 
the evidence bearing on appellant’s claim 


with reference to his appeal memo. (I use 
his own words) and dismissed the appeal 
with costs. 


Mr. K, P. M. Menon contends that it 

was not competent to the Court to inquire 

into the merits of the case in the absence 

of appellant and his pleader , but only to 

deal with it under O. XLI, R. 17 against 

an order under which he would have the 

right of application for re'admission under 
R. 19. 

I think in the circumstances set out 
above we cannot distinguish the case 
from one in which the appellant was 
absent and entirely unrepresented. To all 
intents and purposes he was unrepresented, 
for it is clear that Mr. Sivarama Panikkar 
was only instructed to apply for an ad¬ 
journment and was in no position to pre¬ 
tend to argue the merits of the appeal. As 
appears from the order on M. P. No. ;]78 
of 1920 he had not studied the appeal and 
had been given no papers. The case 
precisely similar to that in Satisli Chan- 
dra V. Ahara Prasad (]) in which a Full 
Bench of the Calcutta High Court held 

that the party must be deemed to be un¬ 
represented. 


Our attention was drawn to a case of 
this Court Patinhare v.Wellur (2) in which 
in somewhat similar circumstances a 
Bench of this Court held that the Court 
was bound to write a judgment and appa¬ 
rently to dispose of the appeal on its 
merits. The effect of this case has been 

iscussed at page 414 of the report of the 
Calcutta case and it has been treated as 
merely a pronouncement as to the correct 
course to be adopted where it is found as 
a fact that there was no default. The 
judgment starts off by saying that in that 
case there wp no default and lays stress 
on the fact that the vakil did not withdraw 
from the case. I think we are justified in 
declining to treat it as an authority on 
what constitutes default and I observe 
that in a later case Venkatarama Iyer v. 
Nataraja Iyer (3)'another Bench of this 
Court has held, without reference to it, 
that where the vakil was not instructed 
to argue this case but only to apply for 
an a journment there was no appearance. 

Proceeding then on the footing that 
^ pellant wa s unrepresented was it compe- 


1 . 

2 . 

B. 


31 Ual. 408 p B ) 

1908) 26 Mad. 267. ’ 
(1918) 24 M. L. J, 236, 
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tent to the Subordinate Judge to go into 
the merits of the case ? 

It seems to be clear law that under the 
Code preceding the present Code an Ap¬ 
pellate Court in such circumstances had 
no power to go into the merits :—Vide 
Mohesh Chunder v. Thakur Dass (4j 
quoted with approval in j4 Cal. 4Ui, 

For respondent it is contended that the 
law is different under the present Code, 
because the wording of S. 556 of the old 
Code “ shall be dismissed ” has been 
changed in O. XLI, R. 17 into “ the Court 
may make an order that the appeal be 
dismissed/' The question is whether this 
change of language was intended to throw 
open the door to a course which the 
Courts had held under the preceding en¬ 
actment to be undesirable apart from its 
legality. Vide 20 \V, K. 425. 

it is quite possible to give effect to the 
change irom " shall ” to " may *’ without 
Igoing to this length. Under the old Code 
the Court apparently had no power to 
adjourn the appeal in order to give the 
aosent appellant a iurther opportunity to 
put in an appearance. Under the present 
i-ode that course is ordinarily open to u 
and i can see no reason why this latitude 
should not have been the object ot the 
change. 

The objections to allowing an appeal to 
be rejected on us merits without nearing 
the appellant remain the same as when 
bir Richard Couch wrote his judgment 
in 2U W. R. 42b and it seems to me that 
to allow it might expose an appellant to 
a prejudice which could hardly have been 
contemplated. What remedy is open to 
an appellant who has been unavoidably 
prevented from appearing at the hearing, 
but whose appeal has been gone into and 
decided against him on its merits y 11 the 
Court's order is not to be treated as one 
under O. XLI, R- 17, R. 19 which pro¬ 
vides tor le-admission can have no applica¬ 
tion. ihe only possible remedy tor such an 
appellant that is suggested is an applica¬ 
tion for review, but it is by no means clear 
that such an application would lie in view 
01 the provisions ot O. XLVll, R- 1, and 
in any case it could only be entertained by 
me same judge as dismissed the appeal. 
Moreover there would be no appeal against 
the rejection ot the application tor review, 


such as is provided in the case of an 
application under O. XLI, R. 19. 

There is very little authority on this 
point, probably because it is most unusual 
for an appellate Court to go into the 
merits of an appeal liable to be dismissed 
for default. We have only been referred 
to two decisions each by a single Judge of 
the Patna High Court, one on each side. 
These are Mangar Singh v, Bharat Pra¬ 
sad (3) and Danlat Singh v. Srinivas 
Prasad Singh (6). Neither, if I may say 
so with respect, contains much discussion 
of the point. 

For the reasons above indicated, I think 
the Subordinate Judge had no power to go 
into the merits of the appeal as he has 
done in this case. 

The last point for determination is what 
order wo should pass in the matter. It 
has been suggested on the authority of 
the Calcutta cases quoted above, that we 
must treat the order as one passed under 
O. XLI, R. 17 and refer the appellant- 
petitioner to his remedy under R. 19. It 
IS by no means certain that after this 
lapse of time that remedy would be effect¬ 
ive. The time for application under R. 19 
(1 month) has of course long expired, and 
it is doubtful whether, if an application 
were filed now, either b. 5 or S. 14 of the 
Limitation Act would enable a Court to 
excuse the delay. We think we are not 
precluded from taking another course. 
The order of the Subordinate Judge is on 
the face of it an order dictated by a 
consideration of the merits of the case and 
as we hold, an illegal order. Such con¬ 
sideration of the merits would be irrele¬ 
vant to an order under O. XLI, R. 17. We 
therefore set aside the order of the Subor¬ 
dinate Judge, dated 10th February 1920 as 
ultra vires and direct him to restore the 
appeal to file and dispose of it according 
to law. Costs in this Court will be costs 
in the cause. 

Odgers, J:—The question in this appeal 
is whether the Subordinate Judge was 
right in discussing the case on its merits 
and dismissing it thereon instead of /nerely 
passing an order of dismissal of the appeal 
for default under O. XLI, R. 17. This 

Would entitle the unsuccessful appellant to 

apply for re-admission of the appeal under 


i. (1893) 20 W. R. 425. 


5. (1919) 51 I. 0. 4G. 

6. (1921) 57 1. C. 75. 



1923 Madras 


MURARI NAICKEN v. AIYASAMI NAICKEN 


15 


R. 19 of the same order. In this case 
the appeal was not argued as the appel¬ 
lant had given no instructions to his vakil 
though the appeal is said to have come on 
‘ in the presence of Mr. V. Sivarama 
Panikkar, Vakil for the appellantThe 
Vakil was therefore certainly present and 
I must assume that he informed the Judge 
(as appears from the judgment) that he 
had no instructions and could not proceed 
further. In 34 Cal. 403 a Full Bench of the 
Calcutta High Court held that an appli¬ 
cation by a pleader who is instructed to 
apply for an adjournment which is refused 
is not an appearance within the meaning 
of the Civil Procedure Code and that a 
dismissal in such cases is for default. In 
24 M. L. J. 2 15 it was held there was no 
appearance where pleader only applied 
for an adjournment. In 26 Mad. 267 the 
pleader for appellants appeared and asked 
for an adjournment which was refused- 
He did not withdraw from the case. It was 
held by the High Court that the Judge was 
bound to write a judgment and could not 
dismiss for default. This appears to me 
to be an entirely different case and is not 
applicable to the facts of the case before 
us as the Court there held there had 
been an appearance. In 51 I. C. 46 a 
single Judge of the Patna High Court 
held that where a pleader intimates he has 
no instructions, the proper course is to 
dismiss for default. In 57 I. C. 75 a 
smgle Judge of the same High Court held 
that when appellant fails to appear the 
Court has power to decide on the merits 
The earlier case is not referred to and in 
neither of these Patna cases are any con- 
vmcmg reasons given for the decisions. 
With respect I do not think they carry the 
matter further and I think it must be taken 
tnat an appellant represented by a pleader 
who says he has no instructions and can- 
aot proceed has not appeared. Under 

bounS f '^as 

lant ^he appel- 

XT ’ the word used in O. 

tbi ’ r ^ this mean that 

tne Court may decide the case on 

tj^e^ments ? If does and the dec.- 

onlv nn« ^he appellant it is 

and tliA 1 ° ■>^LVII, R.I 

who (or whooo p,.Xj 


quite legitimate ground for failing to ap¬ 
pear at the hearing of the appeal would be 
left without remedy, there being no ap¬ 
peal from a refusal to review. In my opi¬ 
nion it cannot be said that the word 
may’ was inserted in the present Code in 
order to bring about these serious conse¬ 
quences i but more likely in order that 
the Court might exercise its discretion 
whether or not to dismiss the appeal, 
forthwith if the appellant or his pleaded 
for one reason or other were not present 
when the appeal was called on and there¬ 
fore does not mean that the Court is, 
entitled to decide the case on the meri^sl 

under such circumstances. The point is 
apparently almost a novel one and natur¬ 
ally so as it Would only be rarely that a 
Judge under such circumstances would 
teel called upon to deal with the case on 
us merits which under the present cir¬ 
cumstances the Subordinate Judge was 
not entitled to do. I therefore think that 
e judgment of the Subordinate Judge 

must be treated as one without jurisdic- 
tion. 

Lord proposed by my 
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Ramesam, J. 

R. Naicken ... Petitioner. 

Aiyasami Naicken ... Respondent. 

Cri. Rev. Case No. 236 of 1922 Cri. Rev 
Pet No. 209 and 248 of 1922, from the 

-j ^^22, dated 28th 

u ' Coimbatore, 

dated 11th Feb. 1922. 

Criminal P. C . S. Ui-Scope. 

Where the civil Court has passed on order 

temporary injunction against Le party. iSi °i 
that, ,D Its opinion, the petitioner had a 
facte right, it le tho duty of Criminal Crtnrfa 

repeat the opinions of Civil Courts and in toking 

order is directed. Orders under S 144 are void 

ord“r27''M“L°r 

(p. 16 ^ C. 1, 2) ’ ^ followed. 

Bashyam lyengar—ior the Petitioner. 
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T. M. Krishnaswamy Iyer — for the Re¬ 
spondent. 

C. (The Public Prosecutor) 

for the Crown. 

Order :—These Revision cases are 
connected. It appears that there is a 
dispute about the control of four temples 
(Aiyasami temple and three others) in 
Coimbatore, between Murari Naicken 
(the petitioner before me) and Periakowli 
Naicken’s party who are the counter¬ 
petitioners. 

The petitioner filed Miscellaneous Case 
No. 7 of 1921 before the Stationary Sub- 
Magistrate, Coimbatore, who passed an 
ex parte order on 29th August 1921, under 
S. 144, Cr. P. C., prohibiting the counter¬ 
petitioner from interfering with the cele¬ 
bration of the Sree Jayanthi festival and 
in the conduct of the daily puja in the 
temples. The counter-petitioner appealed 
to the Sub-Divisional Magistrate who 
passed an order on 6th October 1921 
directing both parties not to interfere with 
the temples in question. As to this, I 
agree with the view of my brother 
Odgers, J* in Muthukumarswami Nadar v. 
Muhammad Roxvtker (l) where he held 
that the word ‘ alter’ in S- 144 (4) Cr. P. 
C. does not justify the substitution for or 
addition to the party against whom the 
ori ginal order is directed. 

Before 12th December 1921, the peti¬ 
tioner filed a suit in a Civil Court and 
obtained a temporary injunction against 
the counter-petitioner. This order was 
shown to the Sub-Divisional Magistrate 
and on 12th December 1921, he passed 
an order. “ It remains for me to see that 
no disturbance of peace occurs till the 
disposal of the suit....The order under 
S. 144 Criminal Procedure Code issued 
on 6th October 1921, will be re issued for 
another term of two months to ensure 
peace.” The District Magistrate refused 
to interfere with this order on the ground 
that ‘‘the opinion of the Sub-Divisional 
Magistrate that there is a continuing dan¬ 
ger of a breach of peace appears to be well 
founded” (6th January 1922). On 11th 
February 1922, the Sub-Divisional 
Magistrate passed another order, which 
runs :—“ Proceedings under S. 145, will 
be deferred for some time (i.e.j) until the 

1. (:922) ftlad. 76=15 M. L. W. 423=42 M. 

L. J. 352=1922 M. W. N. 177. 


temporary injunction passed ex pzrie by 
the District Munsif of Coimbatore, is up’ 
held finally or reversed. Meanwhile an 
order under S* 144, Criminal Procedure 
Code will be issued substantially on the 
terms of the order, dated 12th December 
1921.” 

The orders of 12th December 1921 and 
11th February 1922, are the subjects of 
the Revision Petitions before me. 

It is conceded that these orders are void! 
as mere extensions and can be valid onlyl 
as fresh orders under S. 144. It was! 
observed in Rashbehari Singh y. Jagna- 
rain Rai (2) “ We view with disapproval 
the use of S. 144 for anything of the 
nature of a permanent expedient. 

If the orders of the 12th December 
1921 and 11th February 1922, cannot be 
regarded as proper orders passed afresh 
under the section, I can interfere with 
them. (See Meyyur Ammal and others (3) 
and Govinda Chetty v. Emperor (4)). In 
the latter case, it was observed : “ Neither 
in the present order itself nor in the 
records referred to as forming the basis of 
it, is there any indication of urgency and 
the order itself does not set forth the 
material facts of the case as required by 
law.’* The observations apply to the 
orders now before me. I think that the 
successive orders passed in this case are 
improper. (See the observations in Bv 
shessur Chnckerbutty v. Emperor (5) 
and amount to an ‘ abuse of the power 
of the Court within the meaning of Sada- 
siva Iyer’s J/s observations in (1914) M. 
W. N. 169 especially, as, in this case, the 
Civil Court has passed an order of tempo¬ 
rary injunction against one party, imply¬ 
ing that, in its opinion, the petitioner had 
a prima facie right. It is the duty of 
Criminal Courts to repeat the opinions of 
Civil Courts and in taking steps to preserve 
peace, to take action only against those 
who are infringing the rights of others 
and protect those who wish to exercise 
their rights and not prohibit the latters 
lawful enjoyment of rights (See In re 
Guniswamy Nadar. (6i I set aside both 
the orders accordingly. 


2 . 

8 . 

4. 

5. 

6 . 


(l918) 3 Pat. L. J. 130. 

(1914) 28 M. L J. 1S2={1914) M. W. N. 169. 
(1914) 27 M L.J. 628=(191S) M.W.N 1003. 
(1916) 20 C. W. N. 758=24 0. L. J. 272. 
(1912) 22 M. L. J. 261=(1912) M. W. N. 47. 
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Coutts-Trotter and Ramesam, JJ. 

K. M. P. R. Firm, mer- 

Appellants. 

V. 

The Official Assignee of 
Madras and as such the. 

Assignee of K. Ponniah 
Chetly {Insolvent in I. P. 

No. 119 o/ 1919/. ... Respondent. 

- March 

19_i from the judgment of Phillips, I 

m Ins. Pet. No. 119 of 1919, dated 4th 
January 1921. 

(а) Contract Act, S. lO-Mistahe in eo:ecution. 

*’^0''® “O mistake as to the 

hdif V question as to voida- 

bdity arises in a case where there is a con 

ffoods d’e" °h unascertained 

goods described m a certain way which goods 

can bo procu.ed in the market after the d,te of 
the contract. (P. 17 , C. 2). 

(б) Contract Act, S. 72-Scope. 

Where money is paid or goods delivered to a 
Tk recovered so long as 

his 21,0 IS maintained, J.C., J 

lonBfif '®S'“<3ed as still having the 

PMd or delivered to 
him. _ The doctrine involved in the cases is the 
doctrine of equitable restitution and does 
not depend on the conduct, whether good or 
>11, of anybody. It depends upon whether 
the person whom it is sought to bring to book 
had his position .so afiected before the mistake 
was discovered that it would not.be equitable to 
compel him to meet the plaintiff's claim. S 72* 
has to be qualified by the doctrine of equity in 

It i.s so loosely 
LmXt by virtue of another section of the 
same Act namely, section 21 the word “mistake” 

"of fa°c ''.'"o’jf -'ds 

deliv !.i’ cover extra goads 

delivered under a mistake of law. (1900) 1 Q p 

^19, a ''' «®f- (p.18,c.'2 

P. Varadarafa Mu.taliar—for Appellants. 


other people with which we are not con¬ 
cerned. In due course of time, the goods 
were delivered to K. M. P. R. firm and 
delivered by K. M. P. R. firm to the in¬ 
solvent Ponniah Chetti who delivered 
them to somebody else. Nearly two years 
later, on July 20th, it was discovered that 
one bale contained 20 pieces in excess, 
another 5 and a third a shortage of 11 
IJieces so that there had been a delivery 

under the various contracts of 14 pieces 
m excess. 


by K. Kanda- 

mi Mudaliar for Respondents. 

Coutts-Trotter J.:—This is a curious 

w th ability on both sides. It arises in 

Co., has sold to K. M. P. R. firm 70 bales 
of grey mulls at Rs. 15 a piece, each bale 

7th SeS’“ on the 

ing ' ‘918 just before the loot- 

with K Ponn^Vrt'^^’^ similar contract 

tered into a contract with 
1923 M~3 


Now it does not matter for the purposes 
of this case whether it was a sale of the 
bales or sale of the pieces because if it 
was a sale of the bales, it has been dealt 
with throughout the evidence that this 
was not a more question of an allowance 
for shortage or excess but that this excecq 
was of such a character on the one hand 
and the shortage was of such a character 
on the other that the bales affected 
cannot be treated as delivered under the 
contract at all. If it was a sale of the 
pieces, the matter is even clearer because 
It comes to this, that the man who 
contracted for the sale of 7000 pieces had 
got 14 pieces which were not taken into 
account in the price which he paid. A. 
question has arisen whether K. M. p. R. 
firm had taken into account the price of 
[hf nffi settlement with 

Porni^'^rk representing 

Ponniah Chetti s estate. They say “we 

delivered to you goods which you were 
not entitled to. We do not cLe wha? 
their subsequent history was. You had 
our goods and you have got to pay.” It 
was argued at the trial that on the evi¬ 
dence, this was a contract void in part bv 
reason of mutual mistake. From the 

discussion in this Court, it was made| 

S'lo vo"h\t question 

S to voidability arises in a case like the 
pres^ent where you have got a contract 

;"ol° H ''”’■1*;' »''' «»«»”,atoa“i 

tftS the H P™^urod in the market 

no question of a contract about The 

subject-matter of which the parties were 

rekfin^ b' ^ 

o to a ship that was not in exist- 

'!>» »f. ■»« contract orX 

c assical instances in the books. It is a| 

question of the formation of the con 

tract but a question of the execution of 
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the contract if it was entered into. There 
has been excess delivery as regards a part 
of the contract and a short delivery as 
regards the rest and sotting off the extra 
pieces delivereti in one against the short¬ 
age in the other, so far as the net bales 
go, the transaction is outside the contract. 
For practical purposes, v/e can treat the 
matter as if it was a contract for 7,000 
pieces with a delivery of 7,014 and the 14 
pieces must be treated as being oustside 
the provisions of the contract altogether. 

The short point is this. I deliver goods 
to a man by mistake and he under the 
same mistake passes them on to a third 
person and I sue him for the goods or 
their value: it is said by Mr. R.N. Iyengar 
that the matter is covered by S. 72 of the 
Contract Act. “A person to whom money 
has been paid or anything delivered, by 
mistake or under coercion must repay or 
return it ” and that there is no qualifica¬ 
tion there as to his having continued 
to act under the same mistake or altered 
his position, and therefore however 
equitable the English law may be which 
protects men in such a case, it is not 
in this statute and cannot be imported 
into it. In the course of the argument, 
we were refered to the English cases on 
the subject. They are mostly agency 
cases where money had been paid to an 
agent by mistake, and in good faith the 
agent had or had not paid it over to his 
principal, and the clear principle laid 
down in those cases is this—that if he still 
has the money in his hands, he has got to 
return it. Bavins Juar and Ltms v. 
London and South Western Bank (1). If 
he has paid the money to his principal 
without notice of the claim, an action will 
not lie against the agent and must be 
brought, if brought at all, against the 
principal. The leading instances of that 
doctrine are Shand v. Grant (2), Holland 
V. Russel (3), and Klinwar Sons & Co., v. 
Dunlop Rubber Company (4). In the last 
named case, Lord Atkinson put it on 
rather more general terms at p. 265 by 
adding to the words or settled such an 
account with the principal as amounts to 
payment ” “ or did something which so 
prejudiced his po sition that it would be 

1. (1900) 1 Q- B. 270. 

2. 15 E. B. N. S. 324. . J 

S ‘ 14 Brat and Smith 14. ) 

4. 97 1,. T. 263. 


inequitable to require him to refund." It 
appears to me that that doctrine of law 
does not rest on anything peculiar to the 
relation of principal and agent though it 
is the most usual instance which presents 
itself. The general doctrine appears to 
be this—where money is paid or goods de¬ 
livered to a man by mistake, it can be 
recovered so long as his status quo is 
maintained, that is to say, so long as he 
can be equitably regarded as still having 
the benefit of that which was paid or 
delivered to him. That is rendered pretty 
clear by a case the other way. Slondish 
v. Ross (5). There the return of the money 
was resisted because it was said that the 
person to whom it had been delivered had 
in the meanwhile applied the money to a 
purchase. That may be a practical hard¬ 
ship, for he might not have incurred the 
expenditure unless he thought the money 
was his. Still if I have plaintiffs money 
which enables me to indulge in extrava¬ 
gance, I have already had the benefit of 
that money and whether I spent it wisely 
or foolishly, he can get it from me although 
I have not got it. That principle more¬ 
over appears to be the one underlying the 
decision of the High Court of Bombay in 
Gangadas v. Haji Ali Jelal (6), though 
speaking for myself, I deprecate the use 
of the term ‘^estoppel" in relation to such 
a case. I do not think that this has 
anything to do with estoppel or that it 
depends upon the conduct of the person 
against whom the estoppel is sought to be 
set up. The doctrine involved in the 
cases is the doctrine of equitable restitu¬ 
tion and does not depend on the conduct 
whether good or ill of anybody. It de¬ 
pends upon whether the person whom it 
is sought to bring to book had his position 
so affected before the mistake was dis¬ 
covered that it would not be equitable to 
compel him to meet the plaintiff's claim. 

It appears to me that if by reason of mis¬ 
take, instead of handing over 7,000 pieces 
a person hands over 7,014 pieces to an¬ 
other and that person hands them to an¬ 
other labouring exactly under the same 
mistake as the person who delivered them 
to him, it would be inequitable to compel 
that person to restore the goods or to pay 
for them to the person who delivered them 
to him. I am quite prepared to say that 


5. 3 Etch. 27. 

6. (1918) 42 Bom. 54. 
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I IS. 72 of the Contract Act which I think 
has a bearing on this has to be qualified 
by the doctrine of equity, in order to ren¬ 
der it intelligible. It is conceded that it is 
so loosely drafted that by virtue of an¬ 
other section of the same Act, namely, 
S. 21» the word vUstake has to be qualified 
by the addition of the words “of fact”; 
otherwise it would cover extra goods deli¬ 
vered under a mistake of law. But I think 
the simple solution is that propounded by 
my learned brother in the course of the 
argument; namely, taking the section liter¬ 
ally as suggested by Mr. R. N. Iyengar 
it will not cover the case because the 
words are ‘ a person to whom money has 
been paid (that is not forthcoming) or 
anything delivered by mistake or coercion 
must repay or return it.” What we should 
do when the money is simply passed on 
IS not stated in the section. Taking the 
words literally, he cannot return it when 
he has not got it. The same result is 

arrived at by applying the equitable doc" 
trine. 


dealer in the goods like the plaintiff in the 
present case has no cause of action 
against another in the position of the 
defendant. I think that the plain moan¬ 
ing of S. 72 of the Contract Act is 
that the person to whom the goods are 
delivered must return them if he has 
them. What his duty is, if ho has not 
got them is another point on which the 
section is silent and consequently I 
entirely agree with my learned brother in 
his conclusion, viz,y that he would not be 
liable in circumstances like those of the 
present case. 

[Appeal dismissed) 
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It follows that the appeal fails and the 
judgment of Phillips, J. which adopted the 
judgment in a similar case of Kumara- 
swami Sastri, J. must be upheld. 


I should like to say in conclusion that 
although I think that the learned Judge s 
attention in I. P. 4 of 1919 was misdirect¬ 
ed to the question of void contract, if I 
may say so with respect, in another part 
of his judgment, he states the proposition 
which I have endeavoured to explain 
quite clearly and in a form which is prac¬ 
tically identical with that which I have 
tried to arrive at in this judgment. The 
appeal fails and must be dismissed with 
costs taxed on the original side scale. 


Kamesam, j. I agree with my lea 
brother m thinking that this is not a i 
ot a void contract or series of void 
tracts. The contract or contracts 
perfectly valid. The only mistake : 

e performance of the contract or ( 
tracts. Either the title to the goods 
bales) has passed or has not passed 
ccount of the mistake in the performs 
ot the contracts. If the title to the gc 

of th?! the ott 

of the goods is to trace his goods and 

T ‘ P^^^’ihle he has ol 

the goods 

passed, It may be that even the ow 
i’as no remedy. But an intermed 
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Vizagapatam in A. S. Nos. 106 and 107 
of 1919. 

r. ^rt. l.-C.P.a, G. 20 

-Final devree~-:\leHne lyrojits—Court- 

n against a final decree under 

O. 20, R. 12 (2), C. P. C., an ad valorem Court- 
fee must- ba charged under Art. 1 of Sch. 1 of 

the Court-Fees Aot, calculated on the amount of 
mesne profits in dispute. 

C. Madhavan N air— {or the Govern- 
ment. 

Ref^ence under S. 5 of the 
OURT Fees Act : “ Whether an appeal 

R tender O. 20, 

K. 12 12), Civil Procedure Code, in respect 
of subsequent mesne profits is not charge- 

ablo with ad valorem Court^fee under 
jch. 1, Art. 1 of the Court Fees Act 

Judgment : These appeals must be 
treated as appeals against a final decree 
under O. 20, R. 12 (2), Civil Procedure 
Uode and an ad valorem Court fee must 
be charged under Art. 1, Sch. 1 of the 
Uourt-Fees Act, calculated on the amount 
ot mesne profits in dispute. 
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Referred Trial No. 16 of 1922 and Cr. A. 
No. 133 of 1922, dated 27th April 1922 
from Sessions Judge, Tinnevelly, in case 
No. 4 of 1922. 

(a) Evidence Act, S. 157— Statement tinder 
S. 164 and S. 288, Cr. F. 0. 

Statement made before the committiog ^fagis- 
trate Under _S. lOi, Criminal Prcceduie Code h 
admissible in evidence under S. 157 Evidence 
Act to corroborate or contradict a depo.'iition 
made at the trial. S. 28s, Cr. P. 0. places the 
deposition in the committing enquiry on the 
same footing as a deposition in tho Sessions 
Court, and it is in the discretion of the Sessions 
Judge to believe and aot on either. (P. *21, C. P P. 

23, 0. 1.) 

(b) Penal Code^ S. 302 — Evidence. 

Where the wife of the accused withdrew in 
Sessions Court her statement made before the 
committing Magistrate, which statement she 
had made also at the inquest, so as to favo her 
husband, and where there was corroborating 
evidence of other witne.sses to pro\e the guilt of 
the accused, he was convicted under S. 302. (2,s 
All 088 Foil. : 11 Weir 821 Kef.). 

C, Narasimhachary —for the Prisoner. 

J, C. Adam —for the Crown. 

Ayling, J. : —-Accused in this case has 
been convicted of the murder of an old 
woman named Pechi and sentenced to 
death. 

The prosecution case is as follows;— 
Deceased was a relation of accused,, and 
on her husband’s death came to live in his 
house, bringing" with her a sum of 
Ks. 200 which she lent him to pay off a 
mortgage. Subsequently disputes arose, 
and she wanted her money back, and 
moved into a small hut close to accused 
where she lived by herself. So far there 
is no dispute. 

According to the defence accused 
managed to pay o*T the debt to deceased 
by selling his wife’s jewels. According to 
the prosecution, be did not J and the 
wrangling continued culminating in a 
furious quarrel on the night of Decem¬ 
ber 29th. Even after bed time, deceased 
continued to abuse accused from her hut, 
and at last the man infuriated beyond 
endurance, went out and throttled her. 
He then tied her body in a sack with 
some heavy stones and at about day¬ 


break carried it to a well about 150 yards 
away and threw it in. There the body 
was found four days later, and accused 
was arrested. 

The above facts are practically all con¬ 
tained in two statements recorded by the 
Sub-Magistrate from accused’s wife 
Subbammal P. W. 2: the first, Ex. D, 
under S. 164, Criminal Procedure Code 
on 4th January 1922, and the second 
Ex. C in the course of the committal 
enquiry a week later. These statements 
if accepted leave no possible room for 
doubt as to the commission of the murder 
by accused. Subbammal did not actually 
see tire murder,* but she deposes to her 
husband going to deceased s hut, to hear¬ 
ing the latter’s cries and the sound of 
blows, to her husband’s returning and 
fetching a gunny bag, and rope, and 
threatening her to make her keep quiet. 
She subsequently lied to her mother’s 
house, and stayed there. In the Sessions 
Court, she resiled from the most important 
part of the above story, and swore that her 
husband did not leave the house, and that 
her earlier statements were enforced by 
l^olice ill-treatment. Her deposition be¬ 
fore the committing Magistrate, Ex. C, 
was therefore treated as evidence under 
S. 288, Cr. P. C.J and the case turns very 
largely onSvhether it can safely bo accept¬ 
ed as true. 

A preliminary point of some importance 
has been raised as to whether the first 
statement, Ex. D, is relevant under S. 137, 
Indian Evidence Act, to corroborate the 
deposition, Ex. C. It is not disputed that 
Ex. 1^ is a statement which would be 
admissible under the terms of the section 
to corroborate a statement to the same 
effect, if made in the witness-box in the 
Sessions Court ; but it is argued for appel¬ 
lant that the deposition before the commit¬ 
ting Magistrate is not testimony within 
the meaning of S. 157, and that the latter 
section will not apply to the present case. 

'j'he authority for this view is the judg¬ 
ment in Emperor v. Akhar Badoo (l) in 
which the learned Judges certainly ruled 
that *■ previous statements may be used to 
corroborate or contradict statements made 
at the trial; not to corroborate state¬ 
ment made prior to the trial.” In the 
latter category they included a statement 

(l) [1910] 84 Bom. 599. 
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made, as in the present case, in the course 
of the committal enquiry. 

No reasons are given, and no other 
case has been quoted to us in which the 
same view has been taken. 


With all respect it seems to me to be 
wrong. I know of no reason why the 
word‘‘testimony*’in S. 137, Indian Evi¬ 
dence Act, should be given this artificial 
limitation : and the object and effect of 
S. 288, Cr. P. C , seems to me to be to 
place the deposition in the committal en¬ 
quiry on exactly the same footing as the 
deposition in the Sessions Court; of course 
such a statement would be accepted with 
great caution like every statement of a 
person who has changed bis story at differ¬ 
ent stages. But it is evidence in the case: 
and it is equally in the discretion of the 
Sessions Judge to believe it and act on it 
in preference to the deposition in his own 
Court, as it would be to believe and act on 
the latter, in preference to a contradictory 
statement before the committing Magis¬ 
trate. Vide judgment of Akiman J. in 
Emperor v* Dwarka Kurmi (2) and also 
Queen Empress v. Dorasairti Iyer (3). If 
this is so, then the credibility of the state¬ 
ment m the committing Magistrate’s 
Court must be considered and tested in 
exactly the same way as one made in the 
Sessions Court; and it is of the utmost 
importance to know how it compares with 
statements made soon after the event, or 
before a competent authority. No one will 
deny that apart from any rule of law com¬ 
parison with a statement recorded in the 
circumstances in which Ex. D was taken 
affords a very valuable test of the truth 
of any later statement. 


My view is not unsupported by autho¬ 
rity : vide a case reported in II Weir 821 
in which Collins, C.j., and Benson, J. held 
tnat a statement of a witness made at the 
inquest could be used to corroborate her 
statenient in the committal enquiry, al- 

tliough she entirely resiles from the latter 
in the Sessions Court. 


I therefore hold that Ex. D is admi 

e under S. 137, Indian Evidence Ac 

to corroborate Ex. C. 


■ purpose it is not without 

stanr statements sub- 

sta ntially agr ee : and^ perusal of either 

(3) (1906) 29 All. 683*. ^ ' 

(3) (1901) 24 JIad. 414. 



leaves in my mind a strong impression of 
naturalness and truth. I should bo pre¬ 
pared to accept Ex. C without Ex. Dj but 
I am confirmed in this view by the fact 
that the young woman told the same story 
at the earliest opportunity. Ex. D was of 
course taken on the day after the inquest; 
but she herself admits, and it is not dis¬ 
puted, that she gave the same story at 
the inquest itself. 


She now seeks to explain that these 
statements were enforced and tutored. 
At one passage she says that the Police 
took her to the choultry, took off her 
clothes and ill-treated her. At another 
she says that they threatened to take off 
her cloth and disgrace her. I do not wish 
to emphasize this discrepancy : but there 
IS nothing to support the idea that any¬ 
thing of the kind occurred, and it is 
impossible to believe that the very detailed 
and natural story which the witness told 
was obtained in this way. I may also 
refer to the evidence of one of the Pan- 
chayatdars, P. W. 6, a respectable and 

disinterested man worth half a lakh of 
rupees. 

I do not believe the story of ill-treat¬ 
ment : and on the other hand the action 

of the witness in resiling to save her 
nusbaiid is quite natural. 


-ui« oviuence ot another 

woman, a neighbour P. W.i3. Her earlier 
statements. Exs, E and F recLTd a 
the same time as Exs. C and D, fully 

Courr^T^'' Sessions 

Eourt she also has resiled, though not 

quite to the same extent as P. W. 2. She 

speaks to the quarrel and says that on 

the nieh, she heatd c„es, X, she 

Ihf aif)' * voice: but 

she withdraws her earlier statements that 

she got up and saw accused entering ^ 

leaving deceased’s hut, and says they were 

SJo V Police. Here 

a foundation for the 

allegation against the Police and although 

- "he 

case ot this woman, I think it nnif^ 
probable that sympathy with her neigh- 

with "w 2 


« • 1 L ^ ^ «viaence ot another 
eighbour, P W. 4 who besides deposing 
o the quarrel on Thursday evening say! 
that early next morning he saw accused 
going from his house in the direction of 



22 


VELLAIAH KONE V. KING'EMPEROR 


1923 Madras 


the well with a gunny bag, which the 
witness thought to contain palmyra nuts. 
It is suggested that this contained the 
corpse. The witness says he felt no sus¬ 
picion till the discovery of the corpse in 
the well when he gave information of what 
he had seen. He was examined at the 
inquest. 

This witness appears to be quite dis¬ 
interested : and I see no reason why he 
should not be believed. It is urged that 
it is most improbable that the accused 
would have postponed the disposal of the 
body till, as would appear from P. W. 4’s 
evidence, it was getting light. The reason 
possibly lies in the fact that accused 
admittedly suffers from some kind of 
night-blindness, and cannot see as well 
as most people at night. It may be 
suggested that this renders the perpetra¬ 
tion of the murder by him improbable I 
but even a blind man might without 
much difficulty grope his way across the 
few yards to deceased’s hut, and seize 
and murder her in that confined space. 
To carry a body 150 yards to a well is a 
very different matter. 

The above evidence taken together 
appears to me to fully warrant the con¬ 
viction. It is not suggested that any one 
else had a personal motive to murder 
deceased : and in the circumstances the 
theory of robbery as a motive may be dis¬ 
carded. It would only be possiole, if ac¬ 
cused's tale of the repayment of the money 
were believed : and no attempt has been 
made to prove this though,if true, it should 
be easy to adduce some evidence of it. 

In his appeal petition accused has in¬ 
dulged in wild allegations that his wife is 
on intimate terms with P. W. 4 and with 
P. W. 6, actually committed the murder 
and cooked up a case against him allega¬ 
tions unsupported by anything* and which 
I can only reject as worthless and base¬ 
less. 

I think the conviction must be confirm¬ 
ed : but I am inclined to reduce the sen¬ 
tence. If the wife’s statements in Exs. 
C and D are accepted (and I believe them 
to be quite true), the murder was not com¬ 
mitted with the deliberate object of mak 
ing away with an inconvenient creditor, 
but in fit of sudden fury provoked by the 
old woman’s persistent stream of abuse. 


I think in such circumstances, a sen¬ 
tence of transportation for life is sufficient, 
and I would commute the sentence accord¬ 
ingly. 

Opgees, J. ;—I have had the advantage 
of perusing the judgment just now deliver¬ 
ed in which the facts are fully set out. 
There is no doubt to my mind that the 
conviction of the accused is right if the 
statement of Subbammal, the wife of the 
accused, and Chinnammal in the Magis¬ 
trate’s Court can be accepted in pre¬ 
ference to their statements before the 
Sessions Judge. This is the only point 
with which I propose to deal. Subbammal 
in Exs- C and D (l) before the Sub- 
Magistrate clearly speaks to the abuse of 
her husband by Pechi and to the fact that 
he went inside her house J dealt her two 
blows and she cried out “He has caught 
hold of the throat and is killing”! and she 
also speaks to the fact of the gunny 
bag in which the corpse was tied up 
as belonging to her house. Subbammal 
said exactly the same thing in Ex. D 
before the Investigating Officer. She adds 
that her husband actually went towards 
the west carrying a gunny bag on his 
head which is corroborated by a witness 
P. W. 4, against whom nothing has been 
suggested. The statements of Chinnam¬ 
mal are not quite so consistent. In her 
statement before the Investigating Officer 
she says that the deceased went inside the 
house of Pechi whom she heard crying 
out at midnight: “ He is pressing my 

throat and killing me.” Before the Com¬ 
mitting Magistrate she repeats that state¬ 
ment, but there seems to be some doubt 
as to whether she was in or outside the 
house when she heard the cry. The ques¬ 
tion is: Can the statements before the 
Committing Magistrate be accepted in 
preference to those before the Sessions 
Judge, from the fact that the former are 
corroborated by statements made before 
the Investigating officer ? S. 288 of the 
Criminal Procedure Code clearly says that 
the evidence taken before the Committing 
Magistrate, may, in the discretion of the 
Judge, be treated as evidence in the case 
if such witness is examined, and there is 
abundant authority, it seems to me, for 
holding that this evidence once admitted 
at the discretion of the Judge stands on 
exactly the same footing as any other 
evidence in the case. See Reg v. Arjun 
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Megha and Mana Jeesa, (4) Emperor v. 
Dwarka Kurmi (2) and Queen-Empress v. 
Dorasami Iyer. (3) It was not argued be¬ 
fore us that the Sessions Judge had 
exercised his discretion wrongly, or that 
he should not have admitted in evidence 
the statements made before the Commit¬ 
ting Magistrate. Further, the police were 
examined to disprove any allegation of 
pressure by them. 


S. 157 of the Evidence Act says that 
‘ in order to corroborate the testimony of 
a witness, any former statement made by 
such witness relating to the same fact, at 
or about the time when the fact took 
place, or before any authority legally com¬ 
petent to investigate the fact, may be 
proved.” There is an authority in Empe¬ 
ror V. Akbar Badoo (l) to the effect that 
only the statements of witnesses made to 
the trying Court can be corroborated in 

the manner as contemplated by S. 157; 
previous statements might be used to 
corroborate or contradict the statements 
made at the trial, not to corroborate state¬ 
ments made prior to the trial. With all 
respect, it seems to me that under S. 288, 
'Criminal Procedure Code and the authori¬ 
ties quoted above to the effect that once 
admitted evidence before the Committing 
Magistrate stands exactly on the same 
level as any other evidence in the case, 
it cannot be said that any previous 
statement taken before the competent 
Investigating authority cannot be used 
to corroborate the statements made 
before the Committing Magistrate 
which is made by S. 288 part of the 
evidence at the trial. No authority is 
quoted for the proposition laid down by 
the Bombay High Court; and in view of 
the fact that the object of enacting S. 157 
of the Evidence Act proceeded upon the 
principle that consistency is a ground for 
011^ in the witness’s veracity, contrary to 
tne English rule, this statement of the law 
cannot be supported. The view I venture 
to take hnds support in a case reported in 
2 Weir s Criminal Rulings 821 of our own 

-f- Benson, J. 

cniiM ^ made at the inquest 

contraH^ ^ corroborate or to 

^ ■ ®“^®®‘luent statement of the 

witness admissible as evidence. They go 

e only use the prosecution could 


f 1 - PlUSfcJCUll 

make of her statement at the 


inque 


4. 11 Bom. H. a. B. 281 


would be to partially corroborate her 
statement to the Magistrate, but when that 
statement is itself unwortiiy of credit, it 
cannot be materially strengthened by 
showing that the witness had previously 
made a statement partly in agreement 
and partly in direct and material disagree¬ 
ment with it.” The learned Judges would 
therefore appear to be clearly of opinion 
that the statement made at the inquest 
might be used to corroborate the subse¬ 
quent statement of the witness admissible 
as evidence, t.e., such as a deposition be¬ 
fore the Committing Magistrate which is 
admissible under the circumstance.s detail¬ 
ed in S 288, Criminal Procedure Code. 

I therefore think that the statements 
Exs. C and D (l) and F corroborated as 
they are by their previous statements 
before the Investigating Officer, are to be 
preferred to the evidence given by these 
witnesses before the Sessions Court, 
especially when we reflect that one of the 
witnesses is the accused’s own wife. As 
to the other considerations arising on 
the facts of this case I have had the 
advantage of considering the judgment 
just pronounced, and I agree with the 

conclusions arrived at with the reduction 
of the sentence. 

Appeal dismissed. 
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_ ^ ft A question that 

has been argued is the question of limita- 

tion, the contention being that plaintiffs’ 

cause of action arose on the date of the 
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appellate decree declaring that defendants 
in that suit had no saleable interest in 
the land,/.Co 20—2—1911. Whether there¬ 
fore Art. 97 or Art. 120 applies, the suit 
filed on 18—-10—1917 is out of time, if the 
starting point is 20—2—1911. The Subor¬ 
dinate Judge has taken the date of the 
High Court decree affirming the Sub- 
Court decree as the date of the cause of 
action, but we think he is wrong by reason 
of the principle laid down by the Privy 
Council in Juscurn Boid v. Perthichand 
Lai Choudintry (1) where it was held that 
the starting point for limitation is the 
date of the first decree and not the date 
of the appellate decree confirming the 
same. That principle has been applied 
by their Lordships to a case under Art. 97, 
but the principle is equally applicable to 
suits under Art. 120. In Venkayya v. 
Sathinfju (2) an application for a final 
mortgage decree under Art. 181 was held 
not to come within the above principle on 
the ground that it was in nature an appli¬ 
cation in execution and that therefore the 
specific provision of Art. 182 should be 
applied. There is no such reason for 
not applying the principle of Juacurn 
Bold V. Pirthichnnd Lnl Chotidhury (l) to 
the present case, and if it is applied the 
suit is clearly barred by limitation. We 
therefore accept appellants' contention, 
allow the appeal and dismiss plaintiffs' 
suit with costs tliroughout. 

Appeal Allowed. 

1. (1919) 40 Cal. 070 at 073 P. C. 

2. (1021) 44 Maa. 714. 
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Cr. Rev. No. 41 of 1922, dated 3th April 
1922 against the order of Sub-Div. M. of 
Usilampatti, dated 19 -11-1921. 

U) Criminal P- 0., S. 145, Sub-Ss (4) and {'6) 
-Finding regarding possession, absence of- 
Effect—Order without jurudtctton — ntgh 
Courtis revisional powers—Government of India 
Act, S. 107. 

In a proceeding under S. 146 the Court did not 
even attempt to deal with the question o£ posses- 


sion and made very general observations in 
regard to the ownership of the property in ques- 
tion. Its order concluded with the statement 
“I doclirc the petitioner to bo in possession of 
the house and direct the counter-petitioner not 
to iuferfere with it, till eviction in due course of 
law.” He did not record a decision under Sub- 
S. (4) nor did he issue an order containing a 
declaration contemplated bv Sub-S. {6)—Held : 
this constitutes an obvious infringement of the 
provisi'^ns of Ss. 145 and l46. 

If an order is challenged to be without juris- 
diction, that is to say. if it bo outside the section, 
the mere fact of the order purporting to be so 
passed will not bring it within the section so as 
to drhTr the exercise of the powers of revision by 
the High Court to set it aside as null and void 
and without jurisdiction. 

F. S. Vazi Counsel —for the Petitioners. 

S. Ran^anadha Iyer —for the Respond¬ 
ent. 

Order ;~Th 0 petitioner purchased the 
house in question at a Court auction and 
obtained delivery on the 1st March 1918. 
The counter-petitioners caused disturbance 
whereupon various proceedings were taken 
from time to time. Finally the keys of 
the house were handed over to the Sub-Ins¬ 
pector of Police on the 14th November 
1918. The petitioner made several applica¬ 
tions for possession of the keys on the 
ground that they had been taken from 
him by the Sub-Inspector ! but, on the 
15th February 1921 an order was made 
by the Sub-Divisional Magistrate direct¬ 
ing the return of the keys to the counter- 
petitioners. Within twenty days of this 
order the petitioner moved the same 
Magistrate to take action under S. 145. 

It is contended tliat in the order passed by 
the Magistrate there is no finding regard¬ 
ing the possession of the property in ques¬ 
tion. This contention seems to be well- 
founded and I find that the Magistrate 
does not even attempt to deal with the 
question of i')ossession and that he makes 
very general observations in regard to the 
ownership of the property. He concludes 
the order with the statement. “ I declare 
the petitioner to be in possession of the 
house and direct the counter-petitioners 
not to interfere with it till eviction in 
due course of law,” Sub-S. 4 provides 
that the Magistrate shall, without refer* 
ence to the merits of the claims of any of 
the parties to a right to possess the subject 
of dispute, if possible, decide whether any 
and which of the parties was at the date 
of the preliminary order in possession of 
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the property ] and under Sub-S. 6 the 
Magistrate is required to issue an order 
declaring such party to be entitled to 
possession. 

The Magistrate in this case does not 
record a decision under Sub-S. 41 nor 
does he issue an order containing a de¬ 
claration contemp'ated by Sub-S. 6. The 
Magistrate apparently thinks that the 
petitioner has a right to possession and 

i passes a decree for possession. This con¬ 
stitutes an obvious infringement of the 
provisions of Ss. 145 and 146. 

The only other point that remains to be 
decided is whether any question of juris¬ 
diction is involved and whether the exer¬ 
cise of the revisional powers by the High 
Court is justified. If an order is chal¬ 
lenged to be without jurisdiction, that is 
.0 say, if it be outside the section, the 
mere fact of the order purporting to be so 
passed will not bring it within the section 
so as to debar the exercise of the powers 
of revision by the High Court to set it 
aside as null and void and without juris¬ 
diction. See Sref’man Knmora Tirtnnal- 
raja Bahcidut' Raja of Karvatinagar v. 
So'ii^'car Lodd Govind Doss Krishna Doss 
(l). In re Dyawahpa Basgounda Patil (2), 
Juthan Singh v. Ram Narain Singh (3), 

Manindra Chandra Nandi v. Sarada 
Kanta Cliovadhry (4) and Kanal Kutty v. 
Udayavarma Raja Valia Raja of Chir- 
akkal (5). 

Ihe order of the Magistrate is therefore 
set aside. But in the circumstances of 
the case I make no order as to costs. 

(1) (190n) 29 Mad. 561. 

(2) (1916) 17 Bom. L R. 88*2. 

(8) (1914) 18 C. W. N. 700. 

(4) (r02) 80 Cal. 112. 

(&) (1913) 86 Mad. ^75. 
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Oldfield and Venkatasubba Rao, JJ. 
Ibrahim Sahib ... Appellant. 

v. 


Konammal and atwther ... Responder 

Appeal against Order No. 18 of 19 

dated g—2—1922 against the order of I 

trict Judge of South A root, dated 21 
January 1922. 

Civil Procedure Code , 0 . XXI, R . 85—Scop, 

DB)yn"n a*!.*!?, own phowing 

his '''' P^fsession, has not deri 

his title from a competent person, no order ( 

1923 M—4 


be passed under R. 85 or 86. Hie remedy is 
either a criminal pro^e -ution or a suit for d^m. 
ages. Whevo the Bia‘on ont on the ro>urn was 
that delivery was complete, the decree.holder’s 
aoceptauoe of it as euoU must bo Uken in i's 
natural meaning, the only xioaui'g wbi< h is 
recognized ia ihe Code, that the delivery was 
complete abaoluiely an J against the wo Id. It 
is quite clear that delivery of possession to the 
decree-holder involves that nc pers n other than 
the decrue holdor romairts in posso'^^ion. That 
will not be less so, if delivery is symtolioal, sii ce 
the physical p Bscssion eftbn louants in such 
oases is of course i ot io question. 

(P. 26, Col. 1 & 2 ; P. 27, Col. 2 ) 

T. R. Bawachandra Aiyar^ K. V, Kri* 
shnaswami Aiyar and M. S. Vaidhya- 
natha Iyer —for Appellant. 

S. Varadachariar —for A, Krishnsu'ami 
Aiyar and M. S. Venkotarama Aiyar — 
for Respondents. 

Judgment : —This appeal arises in pro¬ 
ceedings for the execution of a decree in 
favour of the present 1st respondent. The 
decree is apparently in the usual form for 
possession of a Jaghir against the 1st 
defendant in the suit. There was one 
application for delivery by the decree-hold¬ 
er, first against the 1st defendant to be 
referred to as the judgment-debtor. There¬ 
on delivery was ordered. The judgment- 
debtor applied for stay, but the decree- 
holder said that the delivery was complete 
and therefore no stay was possible. An 
appeal was filed in this Court against the 
decree and C. M. P. No. 729 of 1921 was 
presented for stay of execution. The 
learned Judge, before whom it came, call¬ 
ed for a report as to whether execution 
had taken place I and the District Judge 
reported that the A schedule property, 
that is the Jaghir, the properly with which 
we are concerned, had been delivered. 
The learned Judge, therefore dismissed the 
application. Against his order of dismissal 

Letters Patent Appeal No. 11 of 1921 

was filed. It ended in a consent order 
passed on 3 5 —1921, maintaining the 

decree-holder in possession of the Jaghir, 

A schedule property, so far as the proceed¬ 
ings in this Court were concerned. On 
7 20 1921 however, the decree-holder 

applied again in the lower Court for 
possession and for removal of obstruction 
under O. 21, R. 98 or in the alternative 
for the issue of a fresh warrant for deli¬ 
very. His affidavit in connection w'ith that 
particularly referred to certain action by 
the judgment-debtor in connection with a 
temple, which it is admitted was part of 
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tbe Jaghir. An order was then pa«:sed, 
raiber anomalously described as under 
R. 98, and at ihe same time notice was 
issued to the judgment-debtor who how¬ 
ever was not served. On the return of 
the warrant the decree holder apparently 
accepting the re:urn that possession had 
ben given* the proceedings were closed. 
On 5—I —1922 an application was made 
by the decree-holder to the District Judge, 
the order on which is now under appeal 
before us. It was at this point that the 
present appellant, one of two lessees of 
what may for the present be described as 
rights in the Jaghir, was impleaded. The 
prayers were to put the decree-holder in 
peaceful enjoyment of the forest produce, 
to direct the appellant to remove his 
obstruction, if necessary, to is<^ue a warrant 
for delivery and lastly to declare that the 
rights decreed should be secured to the 
party and to obtain for her magisterial 
protection in the exercise of those rights. 
These prayers agam were anomalous. 
But the lower Court then made the order, 
with which we are concerned, granting 
generally the orders applied for and stating 
that appropriate notices to secure the 
decree-holder’s entry into the forest, which 
was the subject of the application, and her 
enjoyment of the produce, would issue. 

The first main objection taken to this 
order assumes for the sake of argument 
that the rights of the appellant before us, 
the lessee, might legitimately be dealt with 
in execution. It is then said, that, the 
Court having already on more than one 
occasion issued execution and the fact 
that delivery had been made having on 
more than one occasion been accepted by 
the decree-holder, no further execution 
should issue. There is no doubt that the 
statements involved regarding the course 
of occurrences are fully justified. There 
was the report to the learned Judges of 
this Court, to which no objection was 
taken by the decree holder I then the 
compromise, to which the decree-holder 
ironsented in this Court ha ed on delivery 
having been given I lastly there was the 
decree-holder’s acquiescence on 2-1-1921 
in the closure of proceedings in the lower 
Court with reference to the return that 
lelivery had been given. Further how- 
jver it is argued that he was not aware 
of the claims of the lessees, that those 
claims were entirely valueless, resting as 


they did on a lease given to them pendente 
lite, and that he was entitled to move the 
lower Court to complete the execution, 
which he had already mistakenly accept¬ 
ed, when he found that it was incom¬ 
plete. We cannot accept that statement. 
The execution seems to us to have been 
definitely closed and nothing in the 
nature of fraud is in question. It is not 
in our opinion open to the decree-holder 
to urge, as he has done here, that the 
delivery may be accepted as complete 
against one person, when further delivery 
is still necessary against another. As the 
statement on the return was that delivery 
was complete, the decree-holder’s accept¬ 
ance of it as such must be taken in it‘-' 
natural meaning, the only meaning which 
we think is recognized in the Code, that 
the delivery was complete absolutely and 
against the world. It is quite clear that 
delivery of possession to the decreo-hoIdcT 
involves that no person other than the 
decree-holder remains in possession. Thai 
will not be the loss so, if delivery is sym¬ 
bolical, since the physical possession of 
the tenants in such cases is of course not 
in question. Taking tliis view we cannot 
accept the decree-holder’s answer to the 
lessee appellant’s contentions in this form. 

The lessee, however, has objected also 
to the lower Court’s order on another 
ground. Before the lessees came on tlie 
scene, application for delivery had been 
made in the usual form and had proceed¬ 
ed on the assumption that the delivery of 
ordinary landed estate was in question. 
On the execution application, on which 
the present order was passed and in 
which the lessees were for the first time 
referred to, special reference was made to 
the arboreal products, which form the 
chief source of income of the estate, and 
to the fact that those products are usual¬ 
ly farmed out to a contractor by the 
Jaghirdar. The lower Court in its order 
proceeded to make a distinction between 
the forests and their products, observing 
that all that the decree-holder got by the 
symbolical delivery was ihe technical pos¬ 
session of the Jaghir, that the respond¬ 
ents, lessees, had obstructed her and 
after paying the defendant in the 
suit the ]ea=e amount, had put for¬ 
ward his claim in opposuion to hers to bo 
the owner of the produce of the forests 
leased to them by him. The order further 
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states: ‘‘This produce was not a thing 
which could be reduced to possession at 
the time of the symbolical delivery. Nor 
do^s it appear in the delivery receipts that 
the forests have been ever symbolically 
handed over. It has to be observed that 
the lower Court’s reference to the previous 
delivery as symbolical is not justified by 
anything in the record before us and that 
there is no reason for assuming that tiie 
delivery of the forests was not an actual 
delivery. Again its reference to the 
produce as a thing which could not be 
reduced to possession at the time of the 
delivery is not intelligible. It presumably 
could have been reduced to possession as 
easily as any other produce on land, 
which is ordinarily regarded as passing at 
the time of the delivery, unless it is 
statedly excluded. Unfortunately there 
is no reference in the lower Court’s order 
to the real nature of the lessee’s rights. 
We of course are not attempting in pro¬ 
ceedings of the present character to decide 
finally what those rights consisted in. 
On the materials before us, we find that 
as is stated in paragraph 4 of the judg¬ 
ment in the suit, the timber and fruit and 
dye stuffs and other arboreal products are 
farmed out to contractors who make 
their own arrangements to collect these 
valuable commodities from the ryots and 
the latter are ri^strained from disposing of 
them to any but the contractors. We have 
also been shown what is admitted to be 
a correct copy of the appellant’s lease and 
nnd that under it they became entitled to 
buy the produce at the proper price from 
the persons who collect it on the spot, to 
take it to market and to dispose of it 
there and to give sub-leases of their rights 
in consideration for the payment of a sum 
ot money to the zemindar-lessor. In fact 
they might more appropriately be describ¬ 
ed as contractors than lessees i and if the 
ormer term had been used, probably the 
ower Court would not have fallen into 
he mistake it did since it is quite dear that 
tnere is nothing here resembling any 
mary lease of land or forests. There 

confTr^'r ^ 

ner p ° 3-PPellant and his part- 

fores^n right to take over the 

ow^ad for his 

the position 

of the appellant it is impossible to see 

against regarded as tenants, 

against whom there could be an order for 


delivery under O. XXI, R. 35 or R. 3fi at 
all. They are in fact, if the docroe-hoIdorV 
view of their po-iition is correct, simply| 
persons who are claiming to enter on the 
forests so far as the jaghir is conrorned 
without having any right legilirnaiolv 
derived from any competent person to do 
so. The appellant’s remedy will he oiJier 
in criminal prosecution or in a suit for 
damages. 

On this line of argument being taken, 
the 1st respondent, contended that as the 
lower Court’s order could not have been 
passed and ought not to be regarded as 
having been legitimately passed in execu¬ 
tion the matter does not arise in execution 
and the order is not appealable under 
S. 47. In reply Mr. Kamachandra Aiyar 
on behalf of the appellant asked us to treat 
the petition as a revision pstiti )n, and, 
if it were necessary to decide the case with 
reference to this line of argument, wo 
should be prepared to do so. 

The result is th.y. appeal is allowed and 
the lower Court’s order set a^ide, the 
application for execution being dismissed 
with costs throughout as against the Isc 

respondent. 

Appeal allowed. 
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Kumar tswAMt Svstri, J. 

Karuthan Amhalam ... (Defendant) 

Petitioner. 

V. 

M. Doraiswamy Iyengar 
and Brothers ... (Piainti.'Ts) 

Respondents. 

Civ. Rev. No. 368 of 1921, dated 31st 

January 1922 from the order of the Court 

of Small Causes at Madras, dated 13th 
April 1921. 

^ 19—Stmmojis alleqed 

wUhoniin- 

a uiry. 

Where the Small r.^u^e Curt di.mis.ed the 

d«-2 °fl' ^ ^ fendan- to ?et a^do ex parte 

trZr d-fendaniiop.o/ehia 

“'■’"-^ervioe and non.affixt i e ot 
summons on t- e outer d or of his Louse. Held : 
th, order mapt bo set aside. 

R. Kuppitswami Aiyar--{or the Patl- 

tioner. 

T. R, Venkatarama Sastriar and V, S. 
Govindachariar —for the Respondents. 



28 


SISTLA SUBBAYYA V. PATA PITCHANNA 


1923 Madras 


The affidavit of the petitioner states 
that the summons was not affixed as stat¬ 
ed in the return. His vakil stated that 
he was* when the matter came on before 
the Judge of the Small Causes Court* pre 
pared to prove the fact. The allegations 
in the counter-affidavit do not meet the 
statements in the petitioner’s affidavit. 
The learned Judge does not deal with this 
aspect in his order. 

I set aside the order and direct that the 
application be disposed of according to 
law. 

Costs to abide the result. 

Order set aside. 
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Kumaraswami Sastri and 

DbVADOSS, JJ. 

Sistla Subbayya ... (Defendant) 

Appellant. 

v. 

Pata Pitchanna. alias 

Pitkayya ... (Plaintiff) 

Respondent. 

S. A. No. 1286 of 1920, dated 13th 
December 1921 against the decree of 
Sub-Judge of Guntur in A. S. No. 133 of 

1919. 

Limitation Act, Art. UQ-Suit for breach of 
covenant for title. 

Tho Vendor’s son recovered from vendee halt 
of the prop 9 -ty by a suit. Iho sale-deed prov-ded 
‘*Jn respect of tho above sale, Rs. d25 has been 
received in cash and a promissory note foi Rs. ^75 
is executed by you in t'vourof Subbayya ono of 
us, in all amounting to R??. 600 and the sale price 
has been received in this nnannor. It there is 
any dispute in respect of this by (inatis. Sainayi- 
taa and o'her-’. etc., we shall settle them out of 
our own oxpeuse and wo shall be bound to ca'ry 
out; this sale with^m obsiruction. Held, that the 
covenant amounted to a covenant for quiet en¬ 
joyment ai d that Art. 116 applied to a breaca of 
such covenant. Even assuming that there is no 
covenant for quiet enjoyment under the d cO- 
ment there is clearly a covenant for title and a 
breach of that covenant will, under Art. 116 give 
tbe plaintiff six years to sue from the date when 
the covenant is broken. 

(P. 28, Col. 2] P. 29, Col. 1). 

A. Krishnaswami Aiyar and A. Venkata- 
chalavi -for the Appellant. 

B, Sojuayya—for the Respondent. 

Judgment: —The only question raised 
in this second appeal is whether tho 
plaintiff’s suit to recover part of the pur¬ 


chase-money paid by him in respect of a 
property purchased by him is barred by 
limitation. The purchase by the plaintiff 
was under a sale-deed, dated the 1st of 
October 1905, executed by the defendant 
and another in favour of the plaintiff. 
The son of the other vendor filed O. S. 
No. 885 of 1909 to set aside the sale so 
far as the share of his father was concern¬ 
ed and obtained a decree in 1913 for pos¬ 
session of the half share belonging to the 
other vendor. This suit was filed in 1917. 
The lower appellate Court held that the 
plaintiff was entitled to recover Rs. 300, 
half the price paid by him, and that the 
suit was not barred by limitation as the 
starting point of limitation was the date 
of dispossession and that the suit was 
within three years from that date. 

The contention for the appellant is that 
the suit not having been brought within 
three years from the date of the decree, 
which declared that the sale-deed in res¬ 
pect of the one-half of the property is 
invalid, is barred by limitation and that 
the date of dispossession does not give the 
starting point of limitation. Tho question 
is whether this is to be treated as a claim 
to recover money on account of failure of 
consideration owing to the vendor having 
had no title to convey one-half of the 
property or whether it is to be treatad as 
a suit for damages for breach of covenant 
for title or for breach of covenant for quiet 
enjoyment. If the suit can be brought 
under tho two latter heads, it is clear that 
Art. 116 of tho Limitation Act would ap¬ 
ply, tho sale-deed having been registered, 
and the party would have six years and 
the suit would not, in any event, be bar¬ 
red. The material part of the sale-deodj 
Ex. A runs as follows “ In respect of 
the above sale, Rs. 325 has been received 
in cash and a promissory note for Rs. 275 
is executed by you in favour of Subbayyal 
one of us, in all amounting to Rs. 6u0j 
and the sale price has been received inj 
this manner. If there is^ any dispute in 
respect of this by gnaiisy SamantOjS andl 
others, etc., we shall settle them out ofj 
our own expense and we shall be bound! 
to carry out this sale without obstruction. I 
In Mahomed All Sheriff v. Venkatapaihi\ 

Rajii (l) it was held that a similar cove I 
nant in a sale-deed amounted to a cove ! 
nant for quiet enjoyment and that } 

1. (1920) 39 M. L. J. 449. 
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Art. 116 applied to a breach of such cove¬ 
nant. Even assuming that there is no 
covenant for quiet enjoyment under the 
document, there is clearly a covenant for 
title and a breach of that covenant will, 
under Art. 116 give the plaintiff six years 
to sue from the date when the covenant 
is broken. In the view we take it is un¬ 
necessary to consider whether, if the suit 
is to be treated as one to recover money 
on account of failure of consideration, 
limitation would run from the date of the 
decree declaring that one of the plaintiffs 
vendors had no title or from the date of 
dispossession, a question on which there 
is a conflict of authority. 

The second appeal fails and is dismissed 
with costs. 

The memorandum of objections as re¬ 
gards mesne profits is allowed and appel¬ 
lant will pay respondent Rs. 140. 

Appeal disviissed. 


1923 Madras. 29. 

Coutts-Trotter and Ramesam, JJ. 


Kxippus’wami Iyer 



and others ...(Plaintiffs; 

Appellants. 


V€nkatasxv{i'))ti and others ...(Defendants) 

Respondents, 

S. A. No. 2032 of 1920, dated 2nd 
February 1922 against the decree of Sub- 
Judge, Vellore, in A. S. No. 330 of 1919. 
Madras Surveys and Boundaries Act, S. 13— 

Survey Officer*s decision, finality of. 

The Survey Officer’g finding shill be conclu¬ 
sive between the parties, unless tbe party 

aggrieved biings a. suit to difcplace it within 12 
months. 

(P. 29, Col. 2). 

A. Krishnaswami Aiyar and B- C. 
Seshachala Aiyar —for the Appellants. 

A. V. Ramachandra Aiyar and N, K. 

Mohanarangam Pillai —for the Respond¬ 
ent. 


CouUs’Trotter, J. —This is an appeal by 
the plaintiffs against a decision which dis¬ 
missed their suit on the ground that a 
possessory title bad been established to the 

dispute by the defendants, 
at IS relied on by the plaintiffs is an 
order made by the Survey Officer under 
the provisions of Act IV of 1897 and the 
decision of the Survey Officer is this 


“ As it appears that the Survey of the 
land, S. No. 241 has been made in accord¬ 
ance with the Revenue accounts and as 
this land is in the enjoyment of the 
defendants, the order has been made 
accordingly." 

That is an order adjudicating the land 
to be the property of the present Appel¬ 
lants who were defendants in the proceed¬ 
ings before the Survey Officer. It appears 
to me that that is a finding by the Survey 
Officer which is based inter alia on the 
finding of fact that the land was in the 
enjoyment, actually at the time, of tbe 
present Appellants. That finding was 
probably made without any adequate 
enquiry and was almost certainly wrong, 
because for the purposes of this suit it 
appears to have been admitted, if we can 
trust the judgment of the learned Sub¬ 
ordinate Judge, that the present respond 
ents had been in possession for over the 
statutory period of 12 years. But there 
is a Full Benchdecision of this Court 
which makes it quite clear that, if a 
finding on such questions of possession is 
made the ground or one of the grounds of 
the decision, the finding is final, and the 
legislature itself has laid down that the 
Survey Officer s finding shall be conclusive 
between the parties unless the party 
^ggrieved brings a suit to displace it with¬ 
in 12 months. As in this case the present 
respondents had not taken the trouble of 
bringing a suit, I think that the Survey 
Officer s finding is binding upon them. 

Speaking for myself, I have no doubt 
that the Subordinate Judges view* is a 
right one on the true facts and that the 
Survey Officer s was a wrong one.' But 
the statute itself states in plain terms 
that, unless the party aggrieved takes 
steps within 12 months, he will be con¬ 
cluded by that finding, 

The Second Appeal must be allowed 
with costs throughout. 

Rarnesamy /.—As to the title of the 
plaintiff Exs. A, B and C are conclusive 
in hie favour. (See Sec. 13 of Madras 
Act IV of 1897). 

It is then contended for tbe appellant 
that defendants cannot rely on adverse 
possession for 12 years part of which is 
before the Survey Officers decision and 
the rest, after . In support of this he relies 

• Sea (1919) 4-2 Mad. 426 F. B. 
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on Muthirulandi Poo^c^ri v. Sethurama 
Aiyar (1> I observe, from the issues in 
that case, that the plaintifT (who was the 
unsuccessful party before the Survey 
authorities) did not rely on a title by 
adverse possession. Nor was the question 
touched upon in the reference to the Full 
Bench or in the judgment of the Full 
Bench though Phillips J. touches on this 
point in the Order of Reference. This 
contention must bo disallovvod. (VideS. A. 
No. 1102 of 1909). 

The next point is whether we should 
assume that the present plaintiff was in 
possession in 1915 (Ex. B.) For this pur 
pose the appellant relies on the finding of 
the Survey Officer in Ex. A and the case 
in liliithamm'd v. The Secretar'y of State 
for India (2) and argues that the finding 
of the Survey Officer is binding- On this 
point I agree with my learned brother’s 
judgment. It follows that the Second 
Appeal must be allowed with costs 
throughout. 

Appeal allowed. 

1. (1018) 42 Mad., 4‘25 (F. B.) 

2 (1016) 30 iMacl., 1202. 
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Spencer and Krishnan, JJ. 

Vadivcl Ammal alias D. B. 

VedavalU Ammal ... (Plaintiff) 

Petitioner. 


v. 

Rajaratnam Mudaliar and 

others (Defendants) 

Roipondonts. 

Civ. Mis. Pet. No. 2968 of 1921, dated 
19th January 1922 against the judgment 
of High Court in A. No. 186 of 1919 the 
decree of Sub-Judge, Trichinopoly, in Suit 
No. 78 of 1916. 

{a) C. P. C., S. 110—Clause 3—Variation, 
meaning of. 

VariafcioQ marie oa the merits in petitioner's 
favour is an aflirmieg one: variat-on as to c sts 
not touching t o m-.-nts of t o case cannot m> ke 
the decree m appeal any the less an afBrmiag 

O' e. 

(P. 30, Col. 2). 

(^) C- P. C , S. 110—Clause 1—Consolidation 

for valuation. 

Where tbo criU'*o of action against one defend¬ 
ant though j 'ined with the causes of action 
against the other riefendants U quite ni-tinct a- d 
differs t from them, the fact that a joint ^uit Is 
brought cannot make the value of the subject. 


matter of the appeal against him to the Privy 
Council higher than what is decreed against 
him. 

T.V. Gopalaswami Mudaliar^ lor the 
Petitioner. 

T. Ra7naswami Aiyar for K, Rajah 
Aiyar and S. Muthiah Mudaliar —for the 
Respondents. 

Judgment : — This is an application by 
the plaintiff for leave to appeal to the 
Privy Council against the decree of this 
Court in Appeal No. 186 of 1919. 

So far as the subject-matter of the 
appeal is concerned the decree of this 
Court is, in our opinion, an affirming 
decree under Cl. 3 of S. 110 of the Code 
of Civil Procedure for the only variation 
made by this Court on the merits was in 
petitioner’s favour. It is true that the 
order as to costs passed by the lower 
Court with reference lo the 5th defendant 
was varied by this Court on his memo¬ 
randum of objections in his favour and 
against the plaintiff. But we do not con¬ 
sider such a variation, not touching the 
merits of the case, makes the decree in ap¬ 
peal any the less an affirming one. The 
plaintiff must therefore show that her 
appeal involves some substantial question 
of law. 

It is further contended by the respond¬ 
ents that the plaintiff’s proposed appeal 
does not fulfil the condition as to valua¬ 
tion laid down in Cl. 1 of S. 110, Civil 
Procedure Code. This suit is for mesne 
profits for 6 years of the plaintiff’s estate 
from which she claims she was wrong¬ 
fully kept out of possession by defendants, 
and it has been valued at Rs. 10 500 in 
the first Court. Though the claim was 
made jointly against all the defendants it 
is clear that so far as the 5th defendant is 
concerned against whom this application 
is mainly pressed, he can be liable at the 
very utmost only to the mesne profits for 
about 2 years from November 19U to 
November 1915 when he was in posses¬ 
sion as the temporary custodian under the 
orders of the District Court and as the 
Recpiver appointed by the Subordinate 
Court. The claim against him is thus 
clearly much less than Rs. 10,000.^ The 
cause of action against him though joined 
with the causes of action against the 
other defendants is quite distinct and 
different from them and the fact that a 
joint suit is brought cannot make the 
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value of the subject-matter of the appeal 
ai?ainst him to the Privy Council higher 
than Rs. 4.000 or so. See Vaithhui^a 
Mu^aliar v. Sowasutif^aram Cf^etiiar, ( 1 ) 
In the case of the other defendants also 
as decrees have been given against them 
for various sums, the value of the subject- 
matter of the appeal to the Privy Council 
as agamst each will be the remainder after 
deducting those sums from the total value 
It follows then that the condition as to 
the value of the subject-matter of the 
Privy Council appeal being over 
Rs 10,000 is not fulfilled either. 

Unless therefore we are satisfied that 
there is a substantial question of law and 
that the ca=:e is othenvise a fit one for 
appeal to His Majesty in Council no leave 
can be properly granted. Though the 
memorandum of appeal may be said to 
raise some questions of law, we are not 
prepared to say that any of them are of a 
substantial character in this case. It was 
not held that the expenses incurred for 
the 1 st defendant were binding on the 
plaintiff but only that the 5th defendant 
acting under the orders of Court was not 
bound to make good the amount to the 
plaintifT, Against the other defendants 
various d-crees wore given by the Subor¬ 
dinate Judge and in those cases no serious 
attempt was made before this Court to 
get the amounts altered {vide the judg¬ 
ment in Appeal). 

^ The petition therefore fails and must be 
dismissed with costs (one set). 

1. (1919) 42 Mad.. 228. 
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PniUPPS AND Devadoss, JJ. 


T. Kathissabi and others 


• • • 


V. 


(Defendant 

Appellant 


The Revenue Divisional 
Q//cer, Calicut and others,.. 


(Plaintiff: 
R'='sponden 

1 of 1921, dated 15th Man 

from Snb-Judgpof South Malabar 
Mahout, dated 6 th April 1921. 

appZitVn'^T o'"'* and , 

ble—Mark-Pf * "*1”^ Senarate valuation not pos 
Ole Market ralne. how to determinp. 

cannofc"he^ apuurtenanfc lai 

mu^t be defc r "epnrntoly, the mirkffc vai 

"C ‘.'hS: :i'" *■ 


what p''oport'on of the rent i® fired on the build¬ 
ing and wln.tonthe land. Any priv.ito a rnn. 
ment to purchase at a coft,iir> price e nnot 
detorm-no tho ro .1 and precihe in 1 rVot vn lue f 
the land and can - nly b’u=eful in rumi'lpng 
an approx5m«to fig ro. The q'o-tion of tlio 
amount to be doductod for ropiii:..^, ctj., i .3 

cne f fact. 83 Bom. S25; 2 i. al. lUl? Foil.; 26 ind 
Caa. 89.1 Di^t 

(P. 31, Col. 2 ; P. 32, Col. 1 ). 

T. R, Ratnachandra Iyer and T, S. 
Narayana lyer—inr the Appellants. 

C. Madhavan Nair T c Government 
Pleader —for the Respondent^. 

Judgment : —This appeal relates to the 
compensation awarded under the Land 
Acquisition Act, for the bungalow and 
compound (27 64 acres in extent) occu¬ 
pied by the Collector of Malabar The 
Deputy Collector awarded Rs. b6,J02-7-9, 
but the Subordinate Judge awarded 
Rs.35,234 and odd, finding an arithmetical 
mistake in^the award of Ks. 1,43714 0. 
The latter s aw'ard was ready in other 
respects a slight enhancement. In both 
cases the valuation has been based on the 
net annual rental value of tlie property, 
the bungalow with furniture and com¬ 
pound having been leased for the last 30 
or 40 years at Rs 150 per mensem. 

The first objection taken in this appeal 
is that the value of the land sliould have 
been ascertained separately and compen¬ 
sation av/arded separately, but in the 
present case there is no evidence worthy 
of the name, of the value of the land or 
of similar land in the vicinity, and it 
would be impossible for this Court to 
assess such value. Apart from this we 
think that when a building and its ap-ur 
tenant land cannot be valued separately — 
and no attempt has been made to do so 

in these proceedin^s-the market valuej 
must be determined on the net rental value 
and when that is done the building can-l 

not be separated from the land, for it jc 

impossible to say what proportion of the 
rent is fixed on the building and what on 

t e and. This is in accordance with the 

view taken fn re Laud Acquisition 
Act il 0 / 1894) cause, hi the matter 
of Government of Bombay v. Kanm 
dar Mahomed (l), and In the matter 

?a 7 ot Acquisition Act (X of 

t^m -.Prernchand Burral v. The Collec¬ 
tor ofCalcut a ( 2 ). No doubt this Court 
m the case rep orted in Rajammal v. 

1. (1909) ?3 Bom. il25. 

2 (187C) 2 Cal.tOS. 
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The Head-Quarters Deputy Collector^ 
Vellore (J) did allow compon^aticn for 
the land also but that had been allowed 
by the lower Court and the question of 
the principle was not discussed. As 
regards the argument that tents have 
increased in Calicut and therefore a 
higher figure than Rs. 150 should be 
fixed, we need only say that theie is no 
evidence that rents in the neighbourhood 
of the Collector s bungalow have gone up 
prior to the date of notification, nor is 
there any evidence of any ofier of enhanc¬ 
ed rent. The evidence of rise in other 
parts of the town is of no value here. 

It is then further contended that the ori¬ 
ginal award was based on claimant’s tenure 
being jenmabhogam and not jenmam, as 
it was subsequently found to be. The 
Subordinate Judge has, however, increas¬ 
ed the net rental value by Rs. 2TT10 
being the amount payable to Government 
for jenmabhogam. There is no evidence 
that jenman tenure increases the market 
value to any greater extent than this. 

The argument that Government was 
prepared to pay Rs. 40,000 for purchase of 
the land by private sale is untenable as 
any such agreement cannot determine the 
real and precise market value of the land, 
and can only be useful in furnishing an 
approximate figure. As the Rs. 40,000 
appears to have included furniture said to 
have been worth from Rs. 3,000 to 5,000 
the two figures practically tally. 

It is also argued that in calculating the 
net rental only one month’s rental should 
be deducted for repairs, taxes, etc., and 
not two month’s rental as adopted by the 
Subordinate Judge. The question of the 

amount to be deducted is one 
both the Deputy Collector and Subordin¬ 
ate Judge have found that two months 
rental is the proper amount, and we have 
no data whereby to correct the figure. 
Had the claimants produced the accounts 
kept by them the exact figure could have 
been ascertained, but they failed to do so, 
and we cannot say that the Subordinate 
Judge is wrong. Tn Rrjammal v. The 
Head-Quarters Deputy CoUectory Vellore 
( 3 ) the learned Judges say that the 
ordinary allowance is one month’s rent, 
but give no reasons for the same and we 
may remark that l/6th of the annual rent 

3 . (1917) 25 Ind. Gas. 393. 


is allowed to be deducted for purposes of 
income-tax. In these circumstances we 
decline to interfere. 

The last contention that the Subordin¬ 
ate Judge could not reduce the amount 
of compensation must, we think, prevail, 
for although he might have justified the 
reduction on the ground that the furniture 
which was acquired by the Deputy Col¬ 
lector was ordered to be given back to the 
claimant, he has not put it on that 
ground but solely on a mistake in calcu¬ 
lation. We must therefore restore the 
figure of the Deputy Collector, f.e., 
Rs. 39,302-7-9 (Vide Gangadhara Sastri 
v. Deputy Collector of Madras (4) and 
Chiindulal Shaw v. The Collector of 
Bareilly- (5) 

The parties will pay and receive pro¬ 
portionate costs. 

4. (1912) 22 M. L. J. 379. 

5. (1921) 19 A. L. J. 871. 
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Oldfield and Ramesam, JJ. 

Kottamma Kalathingal Ummar Haji and 
others, in re ... Appellants—Petitioners. 

Cr. A. No. 581 of 1922, dated 5th 
September 1922 (against the order of 
Special Judge, Malabar, in S. J. Case No. 
25-A of 1922), Referred Trial No. 61 of 
1922, fby Special Judge Malabar, Calicut 
in case No. 26 of 1922 and Cr. A. No. 769 
of 1922.—(Appeals against the sentence 
of transportation for life by Special Judge, 
Malabar, Calicut in case No. 26 of 1922). 

Criminal Trial-^Trial de novo—Witnesaes not 
examined de novo—Depositions at the pre¬ 
vious trial filed~-Effcct^Consent of the acctiscd 
—Effect. 

Where ic a triil de novo the deposifciong of 
witnegges examined at the previous trial were 
exhibited without the wiinesf-es beioK examined 
denovo. Held, there has bten a doviati iO fr^m 
the normal courpeof procedure which would 
ordinarily viti.(,te the proceeding and the oousent 
of the accused will not cure the irregularity. 

(P. 33, Col. 2). 

V. L. Ethiraj, T Krishna Ktirup and 
M. C Sridharan—iox the Appellants, 

,/. C. Adam —for the Crown. 

Oldfiei d, j. :—These two appeals can 
be decided on the same preliminary point. 
To take First Appeal No. 581 of 1922, the 

accused (appellant) has been convicted of 
various offences in connection with the 
Moplah rebellion. In the first instance 
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he and his father were placed on trial 
together before the Special Judge, 
Mr. Edgington. But after the trial 
had proceeded for some time, it was 
decided to hold two separate trials. 
Mr. Edgington then began the trial of the 
present accused and, rather unnecessarily, 
so far as we can see, exhibited the 
evidence already given at the joint trial, 
instead of treating it as given for the 
purpose of the trial of accused, whether 
alone or jointly. That however is not the 
point, with which we are concerned. 
What we are concerned with is that ]\Ir. 
Edgington ceased to be the Judge, before 
the trial of the accused was concluded, 
being succeeded by Mr. Jackson. Mr. 
Jackson apparently on his own initiative, 
decided to hold the trial de novo. He did 
not apparently notice that the course he 
adopted, the exhibition of the witnesses* 
depositions in the previous trial without 
actually examining them de novoj de¬ 
prived the accused and himself of any 
advantage which the de novo proceedings 
would !iave secured. We however have 
to decide whether there was an irregu¬ 
larity, which makes it our duty to order a 
new trial. 

^ The general rule, as stated in 2 Haw¬ 
kins Pleas of The Crown, chapter 46, is 
that in cases of life no evidence is to be 
given against a prisoner, but in his 
presence.*’ That rule is followed in this 
country and has been extended under our 
Code to all criminal trials. It is assumed 
in the directions regarding different kinds 
of trials in the Criminal Procedure Code 
that the witnesses are examined viva voce^ 
in the course of the trial ; and this has 
been recognized frequently in judicial 
decisions, for instance in The Queen v. 
Bo<thonath Pai (1) and more recent cases 
to be referred to. No doubt deoartures 
from it are permitted, but only (so far as 
we have been shown) under some explicit 
provision of law, for instance, in cases in 
which it is difficult or impossible to secure 
the presence of a witness or under S. 145 
o contradict the witness's evidence at 
e trial or under S. 157 to corroborate 

It , and there is also the class of cases 
covered by S. 288, Criminal Procedure 
o e. But none of these provisions 
s any application to what happened in 
16 case before us, in which, to anticipate 

1. 12 W. R. (Or.) 3. 

1923 M—5 


the reference to a statement of the ac¬ 
cused’s vakil to be found in the record, 
one witness’s previous deposition was filed 
“in order to save cross-examination.” We 
must therefore hold that there has been 
a deviation from the normal course of 
procedure which would ordinarily vitiate 
the proceedings. 

The question is however whether that 
deviation is cured by the consent of the 
accused. There is no doubt nothing in 
the record to show that the accused or 
the three vakils, by whom he vvas repre¬ 
sented, consented explicitly to it. We 
find however in the record of the short 
examination of the 3rd prosecution wit¬ 
ness at the conclusion of Ex. D, his pre¬ 
vious statement, that a copy of that pre¬ 
vious statement was filed “at the request 
of the vakil for the accused to save cross- 
examination again.” There is further 
the omission to take any objection to the 
procedure at the trial or as a ground of 
appeal in this Court I and such omission, 
although we do not allow it to stand in 
the way of the accused raising the point, 
is significant with reference to his attitude 
and the attitude of his advisers in the 
lower Court. We therefore hold that 
there was an implied consent by the ac¬ 
cused to the admission of the copies of 
the previous depositions of the prose¬ 
cution witnesses, instead of their being 
examined in full at the trial. 

Next ^we have to consider whether the 
accused s consent cures this irregularity. 

It has lately been held in Jainab Bibi 
Saheba v. Hyderally Sahib (2) that such a 
consent would cure a similar irregula¬ 
rity in a civil suit. But that is not 
the rule in criminal matters. As re¬ 
gards them wo have a clear decision 
of the Pri^ Council in Reg w.Bntrand (j) 
in which, the common understanding in 
the profession that a prisoner can consent 
to nothing is referred to in connection 
with consent to an irregularity very similar 
to that now under consideration J and it 
may be added that very comprehensive 
reasons are given by the Judical Com¬ 
mittee in support of its insistence on the 
evidence in criminal trials being taken 
viva voce. This decision was followed, 
the principle in it being fully adopted, 
in The Queen v. Bishonath Pai (l) 

2. (1920) 43 Mad. 609 (P. B.). 

3. L. R. 1 K 0. 620. 
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already referred to, in The Deputy Le^al 
Remembrancer y,Upendra Kumar Choh (4) 
and In re Annavi Muthoriyan (5). It 
may therefore be taken that although the 
Indian law of evidence was enacted in 
1872, the judgment of the Privy Council 
has been accepted as stating the law 
applicable in this country, although it 
was pronounced in 1867. In In re Annavi 
Muthiriyan (5) Seshagiri Iyer J. no doubt 
held that there was nothing in Reg v. 
Bertrand (i) or in the principle therein 
enunciated precluding the Judge hearing 
the case on appeal from deciding whether, 
notwithstanding the consent of the accus¬ 
ed, his case has been prejudiced by the 
irregularity. We can say only that the 
Privy Council restricted the discretion of 
the appellate Court in such circum¬ 
stances within very narrow limits, since 
their Lordships said that they would (if 
necessary) have interferred in the case 
before them although they were not able 
to affirm or deny the inconveniences 
apprehended to have in fact happened in 
the trial then in question, “ because it 
was one of the evils incident to the cause 
that made such affirmation and denial 
equally impossible,” and excluded only 
from their decision cases in which part of 
the previous deposition accepted in lieu of 
oral evidence was so unequivocably 
formal or very short, as to make their 
remarks inapplicable. With all respect it 
is therefore impossible to recognize the 
existence of any such general discretion 
as was contemplated by Seshagiri Iyer, J. 

Reference has also been made before us 
to S. 167 of the Indian Evidence Act. 
But that section cannot affect the 
considerations, on which the Privy 
Council proceeded. The application of 
the provision could be only to leave with 
us the decisions whether, if all the deposi¬ 
tions in the previous trial, which were 
irregularly admitted, were expunged from 
the record, there would remain independ¬ 
ently of those depositions sufficient evi¬ 
dence to justify the conviction. We have 
considered whether we can come to any 
such conclusion ] and we find that we 
cannot, because the exclusion of those 
previous depositions, consisting as they 
do both in cross-examination and in 
examination-in-chief, would leave us with 

4. (1907) 12 0. W. N.140. 

5. (1915) 39 Ma-l. 449. 


a record, which represents no enquiry 
conducted fairly or with full appreciation 
at the time on the part of either side of 
what had been, or remained to be, proved. 
We cannot deal judicially with a record 
compiled after such a process of elimina¬ 
tion, when it is clear that we have no 
security for accused having foreseen this 
effect of his consent on the trial as a 
whole. 

In these circumstances the only course 
is to set aside the conviction of the accus¬ 
ed appellant and direct that he be retried, 
the evidence of all the v/itnesses being 
taken viva voce and their previous deposi¬ 
tions being admitted, only if their admis¬ 
sion is justified by law. 

In R. T. No. 64 of 1922 corresponding 
with Crl. Appeals Nos. 585 and 769 of 
1922 the same objection has been taken, 
and our order must be the same. 
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(Full Bench). 

SCHWABE, C. J., Ol.DFIELD AND 

Coutts-Tkotter, JJ. 

Secretary io the Board of Revenue {Income- 
tax) Madras ... Referring Officer. 

V. 

Messrs. Mohamed Sheriff Hussain Mean 
Sahib and Co., Madras. Assessee. 

Referred C. No. 1 of 1922, dated 12th 
April 1922 by the Secretary to the Board 
of Revenue (Income-tax) Madras in S.T.A. 
No. 10 of 1921-22 

{a} Income Tax Act, S. 12 {a)—Adjustment 

during the financial year—Collectors certificate 
of registration in force in respect of the income 
for the previous year in which the Jirm teas not 
registered. 

Ad adjustment can be made duiing a financial 
yeav in wbioh the Collector’a certificate of legis- 
tration under S. 12 (A) is in force in re peot of 
the income of a firm for the previous year in 
which the firm was not registered. The whole 
scheme of Income-tax and Super-tax in this 
country is based on the principle that the tax is 
assessed at the beginning of the year on an 
anticipated income and is paid in anticipation of 
the assessment; but, when the year is over and 
the actual earnings have been discovered, there 
ia not a fresh assessment tut an adjustment. As 
far as super tax is concerned, a registe’od firm is 
exempt from super-tax as a firm, although the 
partners are personally liable for super-tax. n 
their separate incomes a^e large enough to bring 
the provisions of the super-tax into operation 

against them 

(P, 35, Col. 1). 
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(6) Income-Tax Aci, S, IG^Scope. 

S. 19 simply means that if at the end of the 
year it is found that the amount at which 
income was assessed has been either exceeded or 
reduced, there is a right and a duty to deal with 
the matter accordingly. 

(P. 55, Col. 2). 

(c) Madras Hiok Courl liules—Appeilale Side 
^eeIiuIes,It,3S—p^eeso/ Gauernmefii Pleader. 

It cannot be right that there should bo a fixed 
amount payable to the Government Pleader as 
fee in respect of a case which may last a week 
and may take days for preparation and that the 
same fixed amount should be payable in respect 
of a case which cannot take very long to read 
and prepare for argument and it cannot be right 
that the assessee who has a small case is to pay 
an unnecessarily largo fee required to the relief 
01 an assessee who has a large oase 

(P. ib, Col. 2). 


C. Madhavan Nair—ior the Referring 
Officer. 

D. Chamier —for the Assessee. 

ScHvv.^BE, C. J.-This reference unde, 
51 of the Income-Ta.x Act and S. 6 oi 
the Super-Tax Act now in force is as tc 
whether an adjustment can be made 
during a financial yearin which the Collec- 
tors certificate of registration under S. 12 
fAl IS in force in respect of the income of 
a hrm for the previous year in which firm 
was not registered.” In my judgment it 
clearly can. The whole scheme of In¬ 
come- l ax and Super-tax in this country 
IS based on the principle that the tax is 
assessed at the beginning of the year on 
an anticipated income and is paid in 
anticipation on the assessment I but when 
the year is over and the actual earnings 
have been discovered, there is not a fresh 
assessment but an adjustment. As far 
as super-tax is concerned, a registered 
hrm IS exempt from super-tax as a firm, 
although the partners are personally 

com! if separate in 

omes are large enough to bring the 

provisions of the Super-Tax Act into 
operation against them. 

In the year 1920-21 this firm of Messrs 
& Hussain Mean Sahib 

other ’ carelessness or for some 

fnnrL f f able to 

assessm^en; f°r fh® 

purposes at Rs. 90,000/ 

re7.:S fil‘^ Sr-jed to 

or at k • • ■^t the end of the year 

d” “ cours'rr® “■= i” 

Ursa there was an adjust- 


ment, because it turned out that the 
profits were Rs. 1,37,000 instead of 
Rs. 90,000. It is contended tliat adjust¬ 
ment cannot be made because under 
S. 19 of the Income-Tax Act VII, of 1918. 

when the Collector has, in any year 
after the commencement of this Act for 
which Income-tax is leviable, ascertained 
the total income actually received *’ is said 
to mean, in any year in which super tax 
is leviable, and it is argued that, as this 
firm was registered in the following year, 
i.e., 192 T22 and therefore escaped 

from super-tax that year, the Collector 
has no power to cal) for an adjustment 
for the preceding year. In my judgment, 
that is an entire misinterpretation of the 
section. The section simply means that 
if at the end of the year it is found that 
the amount at which income was assessed 
has been either exceeded or reduced, there 
is a right and duty to deal with the 
matter accordingly. For the year in ques¬ 
tion this firm was not registered, and not 
being registered they must be dealt with 
On an adjustment in the same way in 
which they were dealt with on assessment, 

and the amount on which they have to 

pay is the amount actually earned in 

1920-21 and not the anticipated earnings 
for that year. 

. follows that the answer to the ques¬ 
tion is in the affirmative. 

The costs of the reference shall be paid 
by the assessee and such costs shall in¬ 
clude the Government Pleader’s fee. The 
Taxing Officer will fix a reasonable fee 
under the terms of R. 38 of the Appellate 
Side Fee Rules which is in these words : 

In cases in which the subject-matter of 
the claim does not admit of valuation, the 
Court, or in the case of the High Court, 
the Taxing Officer, shall fix a reasonable 
fee, regard being had to the time occupied 
in the preparation and hearing of the case 
and the nature of the questions raised 
therein p also to the minima fees pre- 

scribed by R 31.” It cannot be right thatl 

there should be a fixed amount payable to 
the Government Pleader as fee in respect 
of a case which may last a week and may 
take days for preparation and that the 
same fixed amount should be payable in 
respect of a case like this which cannot 
take very long to read and prepare for 
argument and it cannot be right that the 
assessee who has a small case is to pay 
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an unnecessarily large fee required to the 
relief of an assessee who has a large case. 

Oldfield, J. :—I agree. 
Coutts-Trotter, J. I agree. 

1923 Madras. 36. 

Spencer and Davadoss, JJ, 

Kurukundi Sama Rao ... Appellant 

in both. 

V. 

The Firjn of ]\Iarwadi Van- 
napi Vajiu'ji by partner Lal- 
chand and others ... Respond¬ 

ents. 

F. A. Nos. 176 and 177 of 1920, dated 
14th September 1922 against the decree 
of the District Judge, Jiellary, in O. S. 
Nos. 40 of 1916 and 40 of 1918. 

{a) Hindu Lmo—'Joint faviily—Dehis incurred 
by father—Crcdilors s right to proceed against 
sons's shares. 

Per Spencer^ J. U has always been hold in 
this Preddency s-inco the Full Bench decision 
of Ponnax^pa Pillai v. Pappuvayyangar^ 4 
Mad. 1 that so long as a Hiudu family remains 
undivided, a creditor can proceed against the 
interest ol the sons of the ancestral property for 
the d^bts of thoir father which hive nob been 
contracted for illegal or iiuiiioral purposes. 

(P. 37, Col. 1). 

Per DevadosSt J .:—As the law stands at present 
a creditor can proceed against the ehares of the 
sons in the family properly in execution of a 
decree obtained against the father without 
proving either family necessity or that tho debt 
was incurr. d io di-^charge an antecedent debt. 
Their Lordships did not intend to alter tho law 
as it stood as regards ihe right of an execution 
credit r to proceed against ti e son’s share in 
exooution of a njoney*decrce obtained against the 
father in Sahu Ramchandra v. Bi^oop Smgh. 
The law has been eebtled for over a generation 
as regards this point S9 All 4S7 Dist. : 12 Mad. 
142 ; 20 Oal. 323 at 337 Foil. 

(P. 39, Col. 2). 

(6) Civil Procedure Code, S. 100—Mortgage 
deed—Attesting lOitnesses denying that the exe- 
cution was witnessed by them~JIigh Court's 
power to find that it was executed in their 
presence. 

It is quite open to High Ccurb to find that the 
exeeuiion was witnesst-d by the attesting wit. 
nesses even thou&h they may not speak to the 
fact, if there is other and saiisfactory evidence 
on record to show that the attesting witnesses 
did witness tho execution. 20'O. W. N. 192 Foil. 

(P. 35, Col. 1). 

P, Narayanamurti and D. Srinivasa 
Rao —for the Appellant. 

L. A. Govindaraghava Aiyer, IV. Ko- 
thandaramayya and V. S. Narasimha- 
chari —for the Respondents. 


Spencer, J.:—These are two suits upon 
mortgage documents executed by 1st de¬ 
fendant, whose sons are defendants 2 to 
5. The appellant is a transferee from 
the 1st mortgagee the plaintiff in O S. 
No. 40 of 1918 and the 6th defendant 
in O. S. No. 40 of 1915, which is the 2nd 
mortgagee’s suit. The 3rd mortgagee is 
the 7th defendant in both suits. 

The District Judge dismissed O. S. No. 
40 of I9l8, holding that the mortgage 
deeds were not properly attested and there¬ 
fore invalid. I think he was right in pre* 
ferring the evidence of the two witnesses 
whose names appear on the documents as 
attestors wlien they say that the executant 
did not sign in their presence to the 
evidence of the executant and the sister 
and the daughter of one mortgagee, the 
daughter being herself a mortgagee under 
one of the deeds, as the latter are likely 
to be interested in keeping the property in 
the hands of relations rather than allow¬ 
ing it to pass into the possession of the 
2nd and 3rd mortgagees who are 
strangers. 

No doubt the .5th plaintiff’s witness 
who is a pleader practising at Bellary is 
related to the executant and Parikshita 
Rao the other signatory who is now dead 
was a friend of the executant and lived in 
his village, but they seem nevertheless to 
have spoken the truth on a matter which 
was neces=arily within their knowledge, 
and the appearance of the document 
suggests that their signatures were affixed 
at a different time, as indeed they say they 
were. 

Though the suit documents are not 
valid as mortgages they can be enforced 
as bonds against the 1st defendant person¬ 
ally and tho family property in the hands 
of defendants 1 to 3. 

It is argued by the vakil for respond- 
ents 2 to 5 that their share? should not 
be made liable during the lifetime of their 
father the Ist respondent, for the reason 
that sons are not bound by any pious 
obligation to pay off their father’s debts so 
long as he is alive. He relies on the Privy 
Council decisions in Sahn Ram Chandra v. 
Bhup Singh (1) and Chit Ravi v. Rant 
Singh (2) as establishing this principle. 

1. (1917) ;;9 All. 437^141. A. 126( P. C ^ 

2. (1922) P. C. 247=44 1. A. 868 
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I do not think it is necessary for the 
plaintiff to invoke the doctrine of pious 
obligation ** here. It has always been held 
in this Presidency since the Full Bench 
decision of Ponmppa Pillai v. Pappu- 
vayyangar (3) in which Girdharee Lalfs 
case was considered I that so long as a 
Hindu family remains undivided a creditor 
can proceed against the interest of the 
sons in the ancestral property for the 
debts of their father which have not been 
contracted for illegal or immoral purposes. 
As has been pointed out by the learned 
Chief Justice in Peda Vcnkannd v. Sreeni- 
vaso Dsekshatitlu (4) the prevailing judg¬ 
ment of Sir Charles Turner, C.J. in this 
Full Bench case received the approval of 
the Privy Council in Mutlayayi v. Zeymn- 
dar of Sivagiri (5). This principle was 
again^ confirmed by another Full Bench 
of this Court in Rama^ami Nadan v. 
Ulaganntha Goundan (6) and two Benches 
of this Court have taken the same view 
in Subramania Iyer v. Shaw Wallace and 
Co., Madras. (7) and Kandasami Goun- 
dan V. Kiippu Mooppan (8) after consider¬ 
ing Sahu Ram Chandra v. Bhup Singh (l) 
and deciding that the Privy Council did 


not intend to alter the existing law i 
this respect. The Bombay High Cour 
has come to the same conclusion ii 
Hanmant Kashinath v. Ganesh Annaji ( 9 ' 
In Maynes Hindu Law in paragraoh 30 
the passage occurs. 

‘This limitation of the son’s liabilip 
(the learned author is referring to a son*' 
want of obligation to liquidate his father’- 
debts during the father’s lifetime) ha- 
however ceased to be of any importanct 
m view of the recent decisions whicl 
enable a creditor during the life of th( 
lather to enforce his claims by decree anc 
execution against the entire family pro' 
Peny and reference is made in the foot- 

Rahman v. Gobind Per 

f!^d no) Ramasami Nadan v, Ulaganatha 
^oundanill) and Govind v. Siikharam{l2). 

° *3 explained in Hanmant 

Ka^th V. Ganesh Annaji ( 9 ) as due to 


3. 

4. 
6 . 
6. 

7. 

8 . 
9. 

10 . 

11 

12 . 


(18S2) 4 Mad. 1 (P. B ) 

(S 

(IB99) 22 Mad. h. 

(1920) 33 M. L. J. 402. 
(1-^20) 43 Mad. 421 . 
(t9l9) 43 Bom. 6l2. 

(1893) 20 Cal. 823 at 333 
(1899) 22 Mad 49. 

(1904) 28 Bom. 383. 


a decree-holder’s right being co extensive 
with the power of a dobtor-fathor to 
alienate ancestral immoveable properly 
for the satisfaction of his antecedent 
debts, not being tainted with illegality or 
immorality. In the present case it is clear 
from Exhibit A that there was an ante¬ 
cedent debt of Rs. 2,000 incurred, by the 
father for cultivation expenses. 

If the sons effect a bona fide partition 

at a time anterior to the date when the 

debt is contracted their responsibility is 

different and the father’s creditor cannot 

then proceed against their divided shares. 

See Krishnaswami Konan v. Ramasanii 

Iyer (13), Peda Venkanna v. Sreenivasa. 

Deekshetulu (14) and Kan: Venkatareddi 

v. Chelluri Sathyanarayana Moorthi (15) 

but the present condition of the family of 

these respondents is joint. They are 

therefore all liable, the father persona!!}' 

and the sons in respect of the ancestral 

properties in their possession and the suit 
is in time. 


In modification of the lower Court’s 

* 11 ^ ^ ^ a decree 

will be given accordingly with interest at 

6 per cent, from date of plaint to date of 

realization against the 1st respondent 

personally and against his share of the 

family properties and against the shares 

of respondents 2 to 5 to the extent that 

the decree remains unsatisfied by the 

father, with costs throughout. 

In other respects appeal No. 177 of 
1920 is dismissed. Appellant to pay the 

7th respondents in A. S. 
No. 177(1 set). Appeal No. 176 is dis¬ 
missed. No separate costs. 


nflQIS i suit iNo. 40 

of 1915 was brought by the plaintiff on a 

mortgage deed executed in his favour by 
the 1st defendant, making the 6th defend¬ 
ant, a prior mortgagee, and the 7th de- 

m mortgagee, parties 

o the action The defendants 2 to 5 are 

the sons of the 1st defendant. The Dis- 

dismissed the suit 

of 1918 S- No. 102 

allowed the 

appeal and set aside the decree of the 
district Judge, and remanded the suit to 
the lower Court with directions to pass a 


13- (1899) 22 Mad. 519 

14. (1918) 41 Mad 136. 

15. (1921) 40 M. L. J. 473 
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proper decree after raising necessary 
issues on the claims of the 6th and 7th 
defendants. The District Judge of Bel¬ 
lary has allowed the claim of the 7th 
defendant and dismissed that of the 6th 
defendant on the ground that the mort¬ 
gage-deeds relied on by him were not 
proved to have been properly executed as 
required by law. 

The 6th defendant has appealed against 
that decree in A. S. No. 176 of 1920. 
During the pendency of the said A. S. No. 
102 of 1918 the 6th defendant brought 
O.S. No. 40 of 1918 impleading his mort¬ 
gagor as 1st defendant and his undivided 
sons, as defendants 2 to 5, and the plaint- 
ifF in O. S. No. 40 of 1915 as 6th defend¬ 
ant and the third mortgagee as 7th de¬ 
fendant. The suit was dismissed on the 
ground tliat the execution of the mortgage 
deeds was noi proved according to law 
and the plaintiff has preferred A. S- No. 
I 77 of 1920. In both the appeals the 
same person Swami Rao is the appellant, 
and the questions involved are the same. 

The appellant’s case is that of the two 
mortgage deeds relied on by him, one was 
executed to his adoptive father Venkoba 
Rao on 10th August 1912 by the 1st 
defendant and the ocher was executed in 
favour of Gundamma the daughter of the 
said Venkoba Rao on the same date by 
the 1st defendant and that he is the 
transferee of both mortgages. He con¬ 
tends that the execution of the documents 
was witnessed by two persons, and that 
the District Judge erred in disbelieving the 
evidence of the two witnesses who speak 
to the execution- Of the two attesting 

witnesses one is Mr. Gundu R^O' ^ 
pleader practising in the Bellary District. 
His evidence is that the documents after 
execution by the 1 st defendant were taken 
to him and he attested them and that he 
did not see executant sign the documents. 
It is urged that the pleader s evidence that 
he did not see the actual execution of the 
documents cannot be rehed upon inas¬ 
much as two witnesses, Gundamma and 
Tolasamma, speak to the execution of the 
document in the presence of the pleader 
and the other attesting witness. It is quite 
open to this Court to find that the execu¬ 
tion was witnessed by the attesting wit 
nesses even though they may not speak to 
the fact, if there is other and satisfactory 
0 Yid 0 nc 6 on record to show th^t tho Sittest 


ing witnesses did witness the execution 
Vide Brahmadai Tervari v. ChandanBibi, 
(I 6 ) But there is no reason why the pleader 
who appears to have no interest hostile to 
the appellant should swear falsely that he 
did not see the actual execution but put 
his signature to the documents on the 
assurance that they had been signed by 
the 1st defendant. It must be remembered 
that before the date of the Privy Council 
decision which laid down that the execu¬ 
tion of mortgage deeds in the absence of 
attesting witnesses would not be fulfilling 
the requirements of the law, it was a 
common practice to take documents 
round after execution in order to get the 
attestation of a number of witnesses, and 
that this practice must have been resorted 
to in this case as well is clear from the way 
in which both Gundu Rao and the other 
attesting witness Parikshitha Rao were 
examined at the Original Trial in O. S. 
No. 40 of 1915. They were examined-in- 
chief by the appellant’s pleader who evi¬ 
dently asked them whether they attested 
the documents and when they replied that 
they were not present when the executant 
signed them, he contented himself by 
eliciting that the execution was admitted 
to them by the mortgagor. It is signifi¬ 
cant that the examination-in-chief stopped 
with the answer. “ I asked if he had 
signed them and he said he had.*’ Much 
reliance cannot be placed upon the 
evidence of Tolasamma, P. W. 6 who is 
a sister of Venkoba the mortgagee, and it 
is not likely that she would have carefully 
noticed whether the mortgagor signed the 
documents after they were engrossed even 
though she might have been aware that 
documents were being written in the hall 
of the house of her brother Venkoba Rao. 
The next witness, P. W. 7, is Gundamma, 
who is said to be 23 years of age in 1918, 
when she was examined as witness. She 
must have been a young girl of about 16 
years of age on the date of the execution 
of the documents. She was then said to 
be a widow, and it is most unlikely that a 
young Brahmin widow would have been 
present at the place where the documents 
were being written and where a number 
of men were present. I do not think that 
the evidence of these two women, can, in 
any way outweigh the evidence of Gundu 
Rao, a pleader, and Parikshitha Rao, a 

16 . (1916) 20 C. W. N. 192. 
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stranger. It has been urged that 
Parikshitha Rao was a man belonging to 
the same village as the 1st defendant and 
therefore interested in not speaking the 
truth. He is dead, and his evidence is 
marked Ex. Ill and there is no reason 
why he should have said something which 
was not true. No doubt the 1st defendant 
swears that he signed the two mortgage 
deeds Exs. A and B in O. S. No. 40 of 
1915 in the presence of the two attesting 
witnesses. It is urged on behalf of the 
appellant that it is most unlikely that 
the 1st defendant would support the 
mortgagee against the interests of his 
sons, defendants 2 to 5, who hotly contest 
the validity of the appellant’s mortgages. 
It is suggested by Mr. Govindaraghava 
Iyer, that the 1st defendant was anxious 
that the appellant who is his relation 
should get the benefit of the mortgages as 
he feared that there would be nothing left 
after satisfying the mortgages in favour 
of the plaintiff and the 7th defendant in 
O. S. No. 40 of 1915. The appellant’s 
mortgages, are prior in date to those of 
the other two mortgages. In these circum¬ 
stances it cannot be said that the learned 
District Judge has not correctly appreciat¬ 
ed the evidence in the case. The mort- 
gage documents not having been proved 
to have been validly executed the appeals 
fail and must be dismissed. 


Mr. Narayanamurthi, who appears for 
the appellant asks for a personal decree 
against the 1st defendant and against the 
shares of the defendants 2 to 5 in the 
family property. The personal remedy 
against the 1st defendant is not barred. 


On behalf of the sons it has been urge 
that such a decree could not be passec 
The vakil for the sons puts forward thes 
Repositions, (l) The father in a join 
Hindu family has no power to alienate th 
sons share unless there is family ne 
cessU}^ (2) The father’s power to alienat 
IS confined only to cases where there i 
an antecedent debt to be discharged, (j 
creditor cannot proceed against thi 
snares of the sons in execution of a decrei 
against the father. (4) In no case can thi 
son s shares be made liable during th. 
lifRi^me of the father if the debt wai 
nei er antecedent nor for necessity. I 
has been very vehemently urged that thi 
three decisions of the Privy Council re 
ported in Sahu Ram Chandar v. Bhut 


Sinih{\) Jo^i Uas y, Ganf*a Ravi, (l7) 
and Chetram v. Ram Siuf^h, (2) support 
the contention, that, as long as the father 
is alive, no decree can be passed against 
the son’s share for a debt incurred by the 
father, and no execution can be levied 


against the son s share for a decree passed 
against the father. As tho la.v stands at 
present a creditor can proceed against the 
shares of the sons in the family property! 
in execution of a decree obtained against] 
the father without proving either family 
necessity or that the debt was incurred to 

discharge an antecedent debt. We have 

to see whether the three Privy Council 
decisions relied on by the vakil have really 
altered the law on this point. In Sahu 
Ram Chandra v. Bhvp Singh, (ij the facts 


were one Bhup Singh, the 1st defendant, 

father of defendants 2, 3 and 4, and the 
grandfather of defendants 5 and 6, on the 
21st February 1882, mortgaged the family 
property to Sahu Ramachandra. The 

suit which gave rise to the appeal to the 

Privy Council was brought by Ram 
Chandra in July 1910 making Bhup 
Singh, his sons and grandsons, defend¬ 
ants. The question was whether Bhup 
Singh was justified in executing the mort¬ 
gage-deeds so as to bind the sons. Their 
Lordships held that a loan made to the 
father on the occasion of a grant by him 
of mortgage on the family estate was not 
an antecedent debt. In the course of 
their judgment they quote the following 
passage from the judgment in Suraj 
Bunsi Koers case. (18) “That where joint 
ancestral property has passed out of a 
joint family either under a conveyance 
executed by a father in consideration of 
an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or 
under a sale in execution of a decree for 
the fathers debt, his sons, by reason of 
their duty to pay their father’s debts can- 
not recover that property unless they show 
that the debts were contracted for immoral 

purchasers had notice 
that they were so contracted. Secondly 

that the purchasers at an execution sale, 
being strangers to the suit, if they have not 
noticed that the debts were so contracted, 
are not bound to make inquiry beyond 
w at^appears on the face of the proceed¬ 
ings and observe : ‘ Their Lordships 


17. (1917) 21 0. W. N. 957 (P.C.) 

18. (1880) 6 Cal. 148. 



40 


KURUKUNDI SAMA RAO V. LAL CHAND 


1923 Madras 


desire to record their adhesion to the fol¬ 
lowing comment made on this pronounce¬ 
ment by Sir John Stanley in the case of 
Chandradeo Si7igh v. Mata Prasad (19). 
The learned Chief Justice stated :—“The 
first of these propositions, it will be 
observed, deals with cases where joint 
ancestral property has passed out of a 
joint family, either under a conveyance 
executed by a father in consideration of 
an antecedent debt» or in order to raise 
money to pay oFF an antecedent debt, or 
under a sale in execution of a decree for 
the father’s debt. It deals with cases in 
which ancestral property has passed out 
of the family, and with no other cases, 
and the words “ antecedent debt ” seem to 
have been used advisedly. Likewise the 
second proposition deals with the case of 
a purchase at an execution sale. Neither 
proposition touches a case in which a 
mortgagee of a Hindu father seeks to 
enforce liis mortgage as against the 
|Sons.” It is quite clear from this passage 
that their Lordships did not intend to alter 
the law as it stood as regards the right of 
an execution creditor to proceed against 
the son’s sliare in execution of money- 
decree obtained against the father. At 
p. 444 their Lordsliips further observe 
“ Although the correct and general prin¬ 
ciple be tliat if the debt was not for the 
benefit of an estate then the manager 
should have no power either of mortgage 
or sale of that estate in order to meet 
such a debt, yet an exception has been 
made to cover the case of mortgage or 
sale by the father in consideration of an 
antecedent debt. This being an excep¬ 
tion from a general and sound principle, 
their Lordships are of opinion that the 
exception should not be extended^^ and 
should be very carefully guarded.” In 
order to justify an alienation by the father 
there should be an antecedent debt. But 
the contention of the sons is that, so long 
as the father is alive, the share of the 
sons cannot be proceeded against in exe¬ 
cution of a decree obtained against the 
father and that the Court cannot pass a 
decree against the sons' shares also in a 
suit brought against the father and sons 
on a debt contracted by the father, and the 
learned vakil relies very strongly upon the 
following passage of their Lordships in the 
case cited above: “While the father, 

19. (1909) 31 All. 176 at 196. 


however, remains in life, the attempt to 
affect the sons’ and grandsons’ shares in 
the property in respect merely of their 
pious obligation to pay off their father's 
debts, and not in respect of the debt 
having been truly incurred for the inter¬ 
est of the estate itself, which they with 
their father joini'-ly own, that attempt 
must fail ; and the simplest of all reasons 
may be assigned for this, namely, that be¬ 
fore the father s death he may pay off the 
debt, or after his death there may be 
ample personal estate belonging to the 
father himself out of which the debt may 
be discharged. In short, the responsibi¬ 
lity to meet the father’s debts is one 
thing, and the validity of a mortgage over 
the joint estate is quite another thing. 
Accordingly, the case founded merely 
upon pious obligation and so strenuously 
argued before the Board, fails in the pre¬ 
sent instance by reason of the fact that 
Bhup Singh who contracted the debt, 
is still alive and that there is a concur¬ 
rent finding by both the Courts below 
to the effect that the plaintiffs have fail¬ 
ed to prove that the debt of Rs. 200 for 
which the mortgage was granted, was in¬ 
curred for any legal necessity or benefit 
to the estate.” This case was followed in 
Jogi Das v. Ganga Ram (17). Lord Hal¬ 
dane delivering the judgment of their 
Lordships of the Privy Council referred to 
the case of Sahu Ram Chandra v. Bhup 
Suigh (l) in the following terms : “in that 
case it was laid down in effect that the 
joint property could not be alienated as 
against co-sharers by way of mortgage, 
or otherwise, except for interest or for 
payment of actual antecedent debt, quite 
distinct from the debt incurred in the 
mortgage itself, and that in execution the 
transaction could not stand, and it was 
added that the mere circumstance of a 
pious obligation does not validate the 

mortgage.” In the recent case of Chet Ram 
v. Ram Singh. (2) Lord Shaw in deliver¬ 
ing the judgment of their Lordships 
quotes with approval the third passage in 
Sahu Ram’s case extracted above. There 
was no contention in that case that the 
sons were not liable during their fathers 

lifetime for debts contracted by him. The 
only question in controversy was whether 
an alienation by a father could be sup¬ 
ported on the ground that there was an 
antecedent debt when the debt was 
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not really antecedent but only ante¬ 
cedent in point of time. Their Lord- 
ships held that in order to constitute 
an antecedent debt to justify an alienation 
the debt should not be merely antecedent 
in point of time but that it should be 
antecedent in fact. 

A careful examination of these cases 
shows that there is no warrant for saying 
that their Lordships intended to alter the 
law as regards the liability of the son’s 
share for the father’s debt. The law has 
been settled for over a generation as 
regards this point. Jn Meenakshi Naidu 
y.lmtnudi Ramayya Knvundan (21) it was 
laid down by the Privy Council that a 
father’s debt could be impeached only on 
the ground that the debt was illegal or 
immoral, and the sons could not set aside 
a sale by the Court in execution of a 
decree obtained against the father. In 
Khalilul Raman v. Gobind Pershad (lO) 
the learned Judges of the Calcutta High 
Court stated the law thus :—• 

“In this case the mortgage-creditor 
sues first a mortgagor and his sons, and 
second, the son of a deceased mortgagor, 
and seeks his remedy against the ances¬ 
tral property of all members of a joint 
family. It is certain that he is entitled 
to a decree against the mortgagor in res¬ 
pect of his own share. It is also clear 
that the mortgage, so far as it was con¬ 
tracted to pay a debt not illegal or im¬ 
moral, exi^^ting when the mortgage-debt 
was contracted, is good against the shares 
of the sons of each mortgagor. No autho¬ 
rity need be cited for this. It is also now 
established that a decree for the personal 
debt of the father, not illegal or immoral, 
may be enforced by sale in execution in 
his lifetime of the entire joint family 
estate. Meenakshi f^aidu v. Immndi 
Ramayya Kovundan (21). This is one of 
the advances lately made on the older law 
which made the son’s shares liable in 
respect of the pious duty to pay the 
fa her s debts, after his natural or civil 
death.’ They quote the following passage 
from Mayne’s Hindu Law, para. 283, page 
309 of the 4th Edition ; “ But I imagine 
that no suit could be brought directly 
against sons, based solely on their 
liability to pay the debt of their father, 
until he w as either actually or civilly 

(20) (1889)~12 Mad. 1^ ^ “ 
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dead, so that the estate had legally vested 
in the sons,*’ and remark, “ Kecent deci¬ 
sions in this Court are not quite in 
accordance with this opinion/’ So it may 
be taken to be settled law that the son’s 
share could be proceeded against in execu¬ 
tion of a decree obtained against the 
father. It follows from that that a Court 
could pass a decree against the son’s 
share of the family property. “ It is now 
settled that the sons may be bound by 
proper proceedings taken by the creditor 
against the father to enforce mere money 
debt due to him although the sons are not 
made parties to the suit.” Mayne’s Hindu 
Law page 413, 8th Edition. The case of 
Sahti Ram has been considered in three 
recent ca^es by the Madras High Court. 
In Peda Vettkanna v. Sreenivasa Deck- 
shatulu (4) the learned Chief Justice and 
Kumaraswamy Sastri, J. distinctly over¬ 
ruled the contention that the sons are not 
bound to pay the father’s debt as long as 
he is alive. The learned Chief Justice (Sir 
John Wallis) observes at page 141, “As 
it appears to me that the creditor’s right 
to bring the son’s shares to sale for an 
antecedent debt and the long line of 
decisions which support it were not con¬ 
sidered by their Lordships in the recent 
case, I think it should not be trea:ed as 
overruling them, and that, if we are to 
depart from what has been the settled law 
of this and other High Courts for so many 
years, it should be in deference to a clear 
expression of their Lordship’s opinion 
with reference to this particular question 
and not on any inference from the reasons 
given by their Lordships in settling a con- 
fjict ^^in the Indian Courts on another 
point . Kumaraswami Sastri, J. observes 
at page 1^2 i The second appeal should 
be allowed not on the broad question 
raised by Mr. Parthasarathi Iyengar as to 
the non liabiliiy of a son to pay his 
father’s debts during the father’s life time, 
a conclusion which according to appel¬ 
lant s Counsel is the logical result of the 
^cent decision of their Lordships of the 
Privy Council in Sahu Rdmchandra v. 
Bhup Sin^h (l) but on the narrower one 
that a son is not after partition liable to 
b^ proceeded against in respect of a simple 
personal debt incurred by the father be¬ 
fore a partition whatever his rights may 
have been if they had continued joint”. 
Sahu Ram s case was considered by the 
Full Bench in a case reported in Arumu- 
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gam CheHy v. Muthu Kovundan (22) and 
by a Division Bench in the case reported 
in Kandasami Gottnaan v. Kuppa Moopan 
(8). In the latter case the learned Judges 
observe at 42j, “ We are bound by these 
views and must hold that the observation 
in Sahu Ram’s case (l) does not alter the 
law on the point we are considering and wo 
must follow the rule in the earlier cases. 
In fact such a point was not raised at all 
before the Privy Council: the point that 
their Lordships were considering was 
whether the mortgage was as such bind¬ 
ing on the sons and whether a mortgage 
decree could be passed against them» ” 
Sahu Ram’s ca^e was considered by the 
Bombay Hi-?h Court in nanuviant Kashi- 
nath V. Ganesh Annaji. (IJ) After dis¬ 
cussing it and the case in Pe ia Venkanna 
V. Srinivasa Deekshatulu (4) the learned 
Judges observe ^ The judgment thus so 
far from throwing doubt on the well 
established remedies of the creditor in 
execution impliedly rec gni;!es them. In 
that ca'^e a money-decree was obtained 
against a Hindu father for his failure to 
account as a trustee and in execution the 
ancestral property was attached. The sons 
having applied to raise the attachment on 
the ground that the money-debt in the 
decree against their father was tainted 
with illegality and immorality and that 
their shares could not be made liable in 
execution during the lifetime of their 
father. It was held that the decretal debt 
of the father for breach of civil duty as 
trustee was not Avyav^/harika and held 
further that the shares of the sons in 
the ancestral property could be attach¬ 
ed and sold during the lifetime of the 
father for the satisfaction of his per¬ 
sonal debt n'-t tainted with illegality 
or immorality.” In ^^adhu•iudan Das 
Mf^hant V. Dwari Dayo Debt (23;Richard- 
son, J. observes at page 349 : “ As it 
appears to me, the language of their 
Lordships in Sahu Ramchandra’s case 
shows that they did not intend to alter the 
law applicable to such a case as the pre¬ 
sent. Their Lordships’ purpose vvas to 
dissipate the uncertainties which had 
gathered round the term “antecedent debt” 
in connection with voluntary alienations 
by the father of immoveable family pro¬ 
perty. The case before their Lordships 
was that of a mortgage.” Both t h e learned 

22 ^ (191^42 Mad. 711. 

23. (1921) 48 Cal. 841. 


Judges held that the judgment in that case 
did not alter the law and that a decree 
passed against the father personally could 
be executed against the family property 
including the shares of the sons. So it is 
quite clear from all these cases that a cre¬ 
ditor who obtains a personal decree 
against the father could execute the decree 
against the sliares of the sons and that 
the Court could pass a decree for a person¬ 
al debt of the father against the son’s 
shares as well. In Kan/iasami Goundan 
V. Kuppii Mooppa (8) Oldfield, J. and 
Krishnan, J. indicate how this is to 
be done. At page 424 they observe 
“ In the present case though the plaint¬ 
iff prayed expressly for a decree under 
O. XXXIV, R. 6, again'^t the an¬ 
cestral property the sons did not plead or 
prove that the debt was illegal or immo¬ 
ral. They cannot be given a fresh oppor¬ 
tunity for the purpose. The plaintiff is 
therefore entitled to a decree as be a'^ks 
for under R. 6 against the 1st defendant 
personally and against the ancestral pro¬ 
perty of himself and his sons.” It is urged 
by the appellant that in the ca^^e of one 
document there was an antecedent debt 
in the case of the other the debt was in¬ 
curred to pay off some other debts. Ex. 
A does mention that a debt of Rs. 2 ObO 
had been previously incurred. But Ex. 
B. does not clearly make out that there 
was a previous debt. It is unnecessary to 
decide the question whether theie were 
antecedent debts or not as no mortgage 
decree is to be given. 

The appellant will have a personal de¬ 
cree against the 1st defendant and for any 
unsatisfied portion thereof after selling 
the 1st defendant’s share against the 
shares of the defendants 2 to 5. With 
this modification of the lower Courts 
decree the appeals are dismissed. 

In the result appeal Ho 176 is dismi<=ised 
without costs, as the appellant has failed 
on a technical point. The plainiiff in O. S 
No. 40 of 1915 made the appellant a party 

to the suit. The sub equenc mortgagees, 
that is, the plaintiff and the 7th defendant 
in O. S. No. 40 of 1915 did not contest 
the validity of the mortgages. In the 
circumstances the respondents 6 and 7 
are not entitled to their costs in appeal- 

A. S. No. 177 of 1920 is allowed only 
as regards the personal remedy against 
1st defendant and the liability of the sons 
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shares in the family property. 1st defend- 
ant will pay the suit amount with inter¬ 
est at 6 per cent, from date of plaint to 
date of realization together with costs 
throughout and defendants 2 to 5 will pay 
out of the family assets the portion of the 
amount of the decree not satisfied out of 
the 1st defendants share. Appellant will 
pay the costs of this appeal. One set to 
respondents 6 and 7. 
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Spencer, J. 

Hussain Sahib ... Petitioner. 

V. 

Hammai Saheb and others. Respondents. 

Civil Revision No. 861 of 1920, dated 
27th March 1922 against the order 
of District Judge. South Canara, dated 
2Jrd July 1920 in I. A. No. 12 of 1920 in 
O. S. No. 6 of 1910. 

(a) Itvil P. C 0., 29, R. l3— ‘Mesne profits — 
No direction in the preliminary decree either 
fo> settling or ordering on eugtiiry into mesne 
pro/tfs—i^'hether can be awarded in final 
decree. 

If the plaintifl 3 right to mesne profits is 
neg.-tived in ihe preliminary dec ee ai d no 

a poal is prtferred ag iinat the''rdt.r disallowing 

them, it is obvijus ihit he cannot rdiso the 

question a^aiu at the stdge of p.ssing the final 
decree bu ii there isapraser in the plaint for 
mosue profits and the omisri n to provide loc 
ihem m he prolimioary decree is due to madvet 
teuce, ihctd is uo teas,a why up till the passing 
of the final decf03, the matter of n esne profits 
shcuid be deemed to bo fimliv concluded 

(P. 43.) 

ib) Civil P.C., 0 30. ii. 12—S. llS—iNTo di¬ 
rection for ynesne profits in preliminary decree. 

Where no direction as to mesne profits was 
g'v. niathe pielimina y deciee and the High 
Court on Appeal directed the takii g of accounts 
held : Theie is no reisonfor High 0 urt to 
inte fern \u revision with the lower Court’s order 
direoLing the commidsioner to asoert-tin mesne 
profit-ilso before the final decree Is passe J, ag 
the final decree (if it is found to include a sum 
I®* profits ap lit from the sum due upou 

taking of accounts) will be open to regular appeal 

app.opriate method of 
chaileng'Dg the cor eott<eP8 ol an interlocutory 
order made in the course of trial. 

(P- 43 Col. 2.) 

B. Sitarama Eao —for the Petitioner. 

K. Vegnanarayana Adiga — for the Res¬ 
pondents* 

Judgment: —The appellant relies on 

O iulusam Bivi y. Ahamadsa Rowther (l) 


as an authority for saying that mesno 
profits cannot be awarded in a final 
decree if there has been no direction in 
the preliminary decree either soitling 
mesne profits or ordering an enquiry into 
mesne profits. 

If the plaintiffs right to mesne profit<^ 
is negatived in the preliminary decree and 
no appeal is preferred against the order 
disallowing them it is obvious that he 
cannot raise the question again at the 
stage of passing the final decree i but if 
there is a prayer in the plaint (as here) 
for mesne profits and the omission to pro¬ 
vide for them in the preliminary decree i^ 
due to inadvertence (as appears to be the 
case here) I cannot see why up till the 
passing of the fin il decree the matter of 
mesne profits should be deemed to be 
finally concluded. There is a decision in 
Civil Miscellaneous Second Appeal No. 40 
of 1919 of another Bench which seems to 
hold differently from Ghulusam Bivi v. 
Ahamadsa Roivther (1) ; and if that was 
the only point before me I should feel 
inclined to refer this Civil Revision Petr 
tion to a Bench with a view to the correct* 
ness of the decision in Ghttlusavi Bivi v. 
Ahamadsa Roix ther (i) being considered 
by a Full Bench. 

In this case the decree as amended by 
the High Court in appeal directed the 
taking of accounts and respondent's vakil 
states that the accounts will shovv the 
profits arising from immoveable properties 
belonging to the joint family as well as 
the profits derived from the family trade, 
and that if it turns out that the profits on 
the lands are kept apart and are not 
ascertainable from an examination of the 
accounts he will be content with what is 
found to be due to him on the basis of the 

accounts. 

Be this as it may. I can find no reason 
to interfere at this stage in revision with 
the lower Court s order directing the com¬ 
missioner to ascertain mesne profits also, 
as the final decree (if it is found to include 
a sum for mesne profits apart Irom the 
sum due upon taking of accounts) will be 
open to regular appeal, and that will be 
the appropriate method of challenging the 
correctness of an interlocutory order made 
m the course of trial. The Civil Revision 
Petition is dismissed with costs. 


1* (1919) 42 Mad. 296. 
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SCHWABE, C.J„ AND CoUTTS-TROTTER. J. 
Kanlal Bhoya ... Plaintiff. 

V. 

Balaram Paramarukdoss ... Defendant. 

O. S. A. Nos. 102 to 106 of 1921. 
dated 27—4 - 1922 against orders of 
Phillips, J., in C. S. Nos. 355 to 359 of 
1921. dated 6—9—1921. 

(rt) Letters Patent tAfcrdrers) Cl. Judg¬ 
ment'* 

A deoiei^n ia a indgn'O’-fc given in an action. 
Where there is an issue difectly to be triod and 
there^ is de. is’on of a Jutg* upon mat e s ia 
issu-! in th« action be woen the part e®* one can. 
D0‘ but call what he did, a judgment. 

(P. 44 Col. 1.) 

(6) Pronote — Decd‘—Consiructio7i. 

Even if there is evidence that a certain 
infltrumont is treated as a promissory note, if its 
language i-. such th t by lo c mcoivable accep. 
tance - f ho words in thoir ord nary signifi aoce, 
it could be so c n.-txued, nh-j Court u ight have 
to ^ay that, in sp te of the i root of the ex stonce 
ot the custom the custom, was so et.tirely at 
variance with the tenoi ot the inotrument as to 
be unreasoi.able. 

(P. 46 Col. 1.) 

{c) Neg. Ins. Act S. \^—High Court Rules 
S. 6‘^-A. 

Buie 63.A covers all negotiable instruments 
including'^hnh Jog Uundi nobsviths anding any 
restrictions on nego’-ability Ackno-vledgment 
with p omise to pay may be negotiable. 

(P. 46 Col- 1.) 

(d) Madras High Court original side Rules 
0. VI A. 

Unaf'Pealed order of predecessor could not bo 
efieotually reversed by framing a preliminary 
issue. 

G. Krishna%wamy Iyer —for Appellant. 
S. G. Sadagopa Mudaliar —for Res¬ 
pondent- 

SCHWABE, C. J. :— In this case the 
n^atter conies before us on appeal from an 
order of Phillips- J. It arose in this way. 
An issue or issues were framed and he 
directed that a particular issue should be 
tried before the trial of the rest of the 
suit. He tried that issue and he gave a 
decision upon the hearing of that trial 
and he gave it in what is called a judg¬ 
ment. Speaking for myself, I do not see 
how it could be called anything else. 
There was an issue directly to be tried, we 
have got a decision of a Judge upon 
matters in issue in the action between the 
parties I and I have tried to find some 
other mode of expressing what he did and 
I could find none—he gave his judgment. 


The English cases are quite clear as far 
as the distinction^ between a “judgment**! 
and an “ order *' is concerned, and the| 
guiding principle is that a decision is a 
judgment which is given in an action. See 
Ex parte Chincry (l) and Onslow v. Com¬ 
missioners of Inland Revenue (z). The 
matter here is to be decided under Cl. 15 
of the Letters Patent where the right of 
appeal is from a judgment of the Original 
Side. There h ave been a considerable 
number of cases on that point here and 
attempts have been made to give an 
exhaustive definition of the meaning of 
the word “judgment** in that section, 
particularly in Tidjaram Rao v. Ala^appa 
Chettiar (3) and Kutasekhara Naicker v. 
Jagadambal Ammal (4), the attempted 
definitions not having been identical. But 
I think they are all of them wide enough 
to cover the facts of this case, and I do 
not propose to attempt to add a further 
definition to those which have already 
been given in other cases. The prelimi¬ 
nary objection fails. 

Coutts-Trotter, j.: —I am of the same 
opinion. I have never been very clear 
either in English Courts or in these as to 
the precise differentia between a “judg¬ 
ment” and an “ order”. I will remember 
that Scrutton, L.J. and the present Chief 
Justice of Allahabad carefully considered 
Austin Friars Steamship Company v. 
Strack (5) and were held by the Court of 
Appeal to have come to the wrong con¬ 
clusion. 

On the whole the balance of my mind 
is to regard them as resulting in some¬ 
thing which is properly called a judgment, 
because otherwise it might result in shut¬ 
ting out the defendant from the Court al¬ 
together. 

(This appeal coming on for final hear¬ 
ing this day the Court delivered the 
following judgment.) 

ScHWABE, C.J.: —In these five suits 
orders were made under O. VI (a) of 
the Original Side Rules that the defend¬ 
ants should find security for the amount 
claimed. There is no appeal from that 
order. Four of the suits were on docu- 

1. 12 Q B. D. 342. 

2. 25 Q. B D. 465. 

3. (1^10) 85 Mad. 1. 

4. (1919) 42 Mad. 852, 

5. (1906) 21 Q. B. 499. 
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ment known as Shah Jog hundies, and 
the fifth O. S. No. 556 of 192l> was on 
another different document, which, on the 
face of it, purports to be an acknowledg¬ 
ments of indebtedness and a promise to 
pay interest. Security was furnished and 
the case was proceeded with. Then, on 
the application of a defendant, certain 
issues were set down for trial, one of the 
issues being whether or not these docu¬ 
ments were negotiable instruments. It 
has been held by the learned Judge who 
heard the matter, without hearing any 
evidence and without giving any oppor¬ 
tunity which was asked for adducing evi¬ 
dence that they were not negotiable 
instruments and he accordingly ordered 
all the security to be repaid to the defen¬ 
dant with costs up to date to be paid by 

the plaintiff and that the action should 
proceed as though they had never been 
lodged under the terms of that order as 
ordinary suits. 


As regards four of these documents, in 
my judgment, the documents in question 
were negotiable instruments. I think 
they come directly within the definition 

in S. 13 ( 2 ) of the Negotiable Instruments 
Act of 1881 as amended by Negotiable 
Ins^uments Act, I9l4 as being payable 
in the alternative to one of several payees. 
But, whether this is right or not they are. 
in my judgment, still covered by S. 63 (aj 
of the Original Side Rules for although 
those rules are titled “ Procedure on 
Negotiable Instruments” and S. 6^ refers 
to suns on negotiable instruments, it is 
clear from the wording of S. 63 (a) that it 
was intended that all documents in the 
nature of negotiable instruments specifi- 
cally described in R. 63 (a) as “ Bills of 
Exchange , Hundis or Promissory notes” 
should be included and that the framers of 
that rule were not considering the ques¬ 
tion of how far a particular bill of ex¬ 
change might be negotiable, or what the 

r,?. '‘s negotiability 

provided It came under the description of 
Promissory-note, Bill of Exchange or 

Hundi which were all intended to be in- 

the very useful powers 

insun? u the extreme 

nstance of a cheque or other bill of ex- 

marled A. B. only "and 

rnarked not negotiable ”, in my view 

this procedum vvould apply as the'docu- 

particular bill exchange, though the 
particular bill of exchange is not negoti- 


able. On these grounds I think that the 
decision of the learned Judge in respecL of 
the four actions is wrong. 

As regards the fifth action the position 
is rather curious. The learned Judge did 
not consider it separately, but it is includ¬ 
ed in the decision that the documents are 
not negotiable instruments I but this has 
been decided in the absence of evidence 
which may well be available at a proper 
trial of the master to the effect that the 
form of document is recognised among 
these people as being a negotiable instru¬ 
ment passing by delivery from hand to 
hand. If a man writes to another a deft-l 
nite statement in this formal way that ho 
owes a certain amount and that he agree- 
to pay interest on it, it is quite conceiv¬ 
able, though I am expressing no opinion 
upon it, that it is intended that i. 
should be a document, that he can 
transfer by delivery. How that may be 
it is impossible to say without evidence on 
the point. That being so, 1 think that 
the judgment in respect of that document 
too is wrong, and the learned Judge was 
wrong to find as he did find without evi¬ 
dence, that this was not a negotiable 
instrument, 

I think the right view is that the posi¬ 
tion must be the same as it was before 
the orders under appeal. Security was 
ordered for the whole amount of the five 
actions. The defendant, who knows per- 
fecily well what document No, 2 is, did 
not choose to appeal from that order- 
He cannot have that order reversed or 
varied by a judgment on a preliminary 
point, which judgment I think, should 
be reversed. It therefore follows that the 
proper order to make is to allow ail these 
appeals with costs and to direct that the 
money or security taken out of Court by 
the respondent be forthwith replaced. 

I think that the best course in respect of 
these cases is that all the five cases should 
e trie together as though they were 
or inary suits. We have expressed our 
ecision that four of the documents are 
negotiable instruments. As regards the 
ntth It shouid be open to discussion whe- 
er it IS a negotiable instrument. It may 
be by custom negotiable. Further the 
plaintiff may have a cause of action on it 

better that 

all the five should be tried together as 
ordinary suits and disposed of. 
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The costs of the preliminary hearing 
before Phillips, J., must be repaid, and they 
must be costs in the cause. The defend¬ 
ant must put back into Court within four¬ 
teen days the Government promissory 
notes of the face value of Rs, 24,0C0 or 
pay into Court that amount in rupees 
even if the time falls within the vacation 
and in default of such payment the appel¬ 
lant would be entitled to a decree for the 
full amount and he will be at liberty to 
apply to the vacation Judge to give him 
such a decree. The defendant also will 
have liberty to apply to him. 

CourTS-TROTTRK, J.I am of the 
same opinion. I do not up to this moment 
understand how it was that Philipps, J., 
oersuaded himself that, by framing a 
pndiminary issue of this nature, he 
could overrule an unappealed order of 
Kumaras^ami Sastri, J, That is my first 
/iew. 

In the next place I am unable to follow 
the order and judgment which appear to 
hold that a Shah Jog Hundi of this form 
is not a negotiable instrument. It seems 
to me that there are many reasons for 
supposing that it is. T am perfectly con¬ 
tent to take it that the words payable to 
any ‘‘ Shah ” (which was translated into a 
respectable p-^rson) are so vague and in¬ 
definite as to be incapable of enforcement 
in a Court of law and, therefore, the 
instrument stands as payabie to Khanya 
Lalji, the drawee. With regard to the 
instrument in suit No. 336 I wish to 
guard myself against saying that I am 
convinced that, even there were evidence 
produced to show that it was treated as 
a negotiable instrument, that would be 
conclusive. I only desire to say that an 
opportunity should be given to call for 
such evidence, if it is available, and the 
Court should consider, having heard the 
evidence, if it is produced, whether in law 
it would be sufficient to confer negotiabi¬ 
lity upon such instruments, I take it that, 
even if you have evidence, that a certain 
instrument is treated as a promissory note, 
if its language is such that by no conceiv¬ 
able acceptance of the words in their ordi- 
aary significance, it could be so con- 
nrued, the Court might have to say that, 
in spite of the proof of the existence of the 
custom, the custom was so entirely at 
variance with the tenor of the instrument 
as to be unreasonable- For the rest I 

agree with my Lo rd. 
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- Ayling and Odgers, JJ. 

Hariharamangalih Kizhoor 
Variyaih Sankara Vanyar...Defendant 

(Appellant.) 

V. 


Kaiparambil Kalathil Ummar 

and others ... Plaintiffs 

(Respondents.) 

S. A. No. 2062 of 1920, dated 31st 
March 1922 against the decree of Tem¬ 
porary Sub-Judge at Ottapalam in A. S. 
No. 80 of 1919. 

Limitation Act^ Art, Actual poswsston 

given — Limitation^ starting point of. 

In c'vsea where actual posFesfcion cf the pro¬ 
perty had been giveo and been enjoypu for a 
nun>b6'‘ of year;^, the starting point of JimitAtion 
must be (at all event* in the ca e ‘fa sale not 
a*j inttio v id but only voidable the date of ois- 
possession and not the date of the decree. 4CCal. 
670 D.st. 

(P. 48 Col. 2.) 

K. P. M, Menon and P. Govinda Menon 
—for the Appellants. 

C. Madhavan Nair —for the Respon¬ 
dents. 

Odgers J:—In this case the only 
point argued is that of limitation. The 
Respondents’ vendor in 1903 obtained a 
theetu deed Ex. A which was assigned 
to the respondents in April 1904 by Ex. 
B for a period of 12 years and fora 
consideration of Rs. 1,000. Exhibit A was 
granted by the then female manager of 
that Kovilagam styled Valia Thamburatty. 

It is not only a mortgage but also a 
conveyance of the treason the land. The 
respondent obtained possession and enjoy¬ 
ed the property till February 1906- when 
he conveyed it to others who were sub¬ 
sequently evicted as the consequence of a 
suit brought by a subsequent Thambu¬ 
ratty to set aside the theetu deed Ex. A 
on the ground that the vendor had no title 
to sell This decree is dated 10“2—*14 
Ex. F in the case and by it the defend¬ 
ant (appellant herej is ordered to deliver 
up all documents relating to the suit 
property and re-transfer the same to plain¬ 
tiff free from the mortgage and all other 

encumbrances created by the defendants 
or any person claiming under them. This 
decree was confirmed on appeal on 
22 —12—*14 and on 3—7—*15 the plain¬ 
tiffs were dispossessed in execution thereof. 
The plaintiffs brought the present suit on 
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18—12—*17 to enforce payment of the con¬ 
sideration which plaintiffs had paid for 
Ex. B. It was, I think, admitted by both 
sides at the appeal before us that Art. 97 of 
the Limitation Act applies and although 
at the end of the case the learned Counsel 
for the respondents contended in the alter¬ 
native that Art. 116 would in any case 
apply, by virtue of the covenant for 12 
years* quiet enjoyment contained in Ex. 
B. I think he must be held to have 
admitted that the matter is governed by 
Art. 97. The short point arising from 
these facts is —Does limitation run from 
the date of the original decree flO—2—*14) 
in which case the plaintiffs* suit is barred 
under Art, 97 or does it run from the date 
of actual dispossession of the plaintiffs 
which occurred in July 1915 in which 
case the suit is within time 2 Mr. K. P. M. 
Menon for the appellant who was un¬ 
successful in both the lower Courts relied 
exclusively on the ruling of the Privy 
Council reoorted in Juscnrn Bold v. Pri- 
ihichand Lai Chowdhury. (l) Had their 
Lordships laid down a general principle 
which would govern all cases of this 
nature, we should of course be bound by 
it- They however say that the plea that 
the period of limitation began to run 
when possession was lost was ‘ belated ’ 
and proceed to hold that the decree of the 
first Court is the starting point of limita¬ 
tion, qualifying this however by this pas¬ 
sage. “ There may be circumstances in 
which a failure to get or retain possession 
can justly be regarded as the time from 
which the limitation period should run, 
but that is not the case here. The qua¬ 
lity of the possession acquired by the 
present purchaser excludes the idea that 
the staiting point is to be sought in a 
disturbance of possession or in any event 
other than the challenge to the sale and 
the negation of the purchaser’s title to the 
entirety of what he bought involved in 
the decree of the 24th August 1905. If 
further support of this vie^v be required, 
it may be found in the express provision 

Regulation which directed 
that in the suit for reversal itself the 
purchaser is to be indemnified against all 
loss. What was the quality of the pos¬ 
session in the case before them ? Appa¬ 
rently the purchaser received an amaldas- 
tak or order for possession under S. 15 of 


Bengal Regulation VIIT of 1819. This 
does not seem to have put him in actual 
physical possession of the property but to 
have been an order to the ryots to attorn 
to him as the purchaser,’* I tiiink the 
possession was different in the case before 
us and that actual possession was deliver¬ 
ed to the respondent undt-r Exhibit B. 
Further the deed Exhibit B would appear 
to be not void ab initio but only voidable. 
It would have been open to the succeed¬ 
ing Thamburatty to have confirmed the 
transaction Ananda Chandra BhuttU' 
charjee v. Carro Stephen (2) and it seems 
reasonable to hold that the consideration 
did not fail till respondent was deprived 
of the possession of the property which 
he liad acquired under Exiiibit B. He 
had possession either personally or through 

his transferees from 1904 to I9l5. See 
per Miller, J. in Ramanatha Iyer v Ozha- 
poor Pathuriseri Rawan Nanihudripad. (i) 
The Privy Council case has further 
been distinguished by a Bench of this 
Court in Mahomed Aii SherifJ v. Venkata- 
palhi Raju. (4j True that was a case 
under Art. 116 and the cause of action 
which was the breach of the covenant for 
quiet enjoyment was treated as arising 
from the date of disturbance of plaintiff’s 
possession. I he learned Judges say at 
page 455 :-“But they (the P.C ) held that 
the quality of possession acquired by the 
purchaser in that case (it was apparently 
merely formal and not actual possession) 
was such as to exclude the id^^a that the 
starting point was to bo sought in the dis¬ 
turbance of possession. But that could not 
be predicated of the possession of the pre¬ 
sent plaintiffs who were in actual posses¬ 
sion and enjoyment of the property until 
dispossessed in execution of the de^'ree ob¬ 
tained by the reversioners thus dearly 
distinguishing the Privy Council case from 
a case where the purchaser was put in ac¬ 
tual possession and enjoyment of the pro¬ 
perty. 1 here are other decisions which lake 
this view. Nara^irig Shtvabakas Marvadi v. 
Pachu Rambakas Marvadi (p) which the 
Privy Council says does not call for serious 
consideration though it is very doubtful if 
^ey meant to say that it was bad law. 
ineir Lordships do not say so directly. In 


2. (1^92) 19 Cal. 127. 

8. (1904)UM. L. J. 534afc526. 
(1920) 89 M.L. J. 449 at4&5. 

6. (1918) 37 Bom. 688. 


1. ‘ (1919) 46 Cal. 670=46'!. A. 62. 
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the Bombay case the learned Judges deal¬ 
ing with Hanuman Kamat v. Hanuman 
Nlandur (6) say at page 541‘ But their 
Lordships, wo think, were not considering 
a case in which possession had actually 
been given, although the contract sub¬ 
sequently turned out to have been void 
ab initio. In such a case the promisee 
has received the only consideration he 
has stipulated for. In all cases of that 
kind it appears to us that it is only 
when the promisee is deprived of that 
consideration and the true character of 
that contract becomes revealed that he 
has any ground for complaint. And that 
is the proper time from which to compute 
the period of limitation. This is the 
principle distinctly underlying the provi¬ 
sions of Art, 97. We think that both in 
terms and in spirit it does and was intend¬ 
ed to cover cases of this kind.” The 
Calcutta hligh Court in Sukmony San- 
kar V. Shashi Bhushan (7) held that under 
Art. 97 time runs from the date when the 
plaintiff was actually evicted from the 
land and that the question of limitation 
must d-^pend upon the special facts of 
each case. In Subbamya v. Raja^opala (8) 
Seshagiri Iyer. J. said with reference to 
cases where the sale is only voidable on 
the objection of third parties and posses¬ 
sion is taken under the voidable sale that 
“ the cause of action can only arise when 
it is found that there is no good title. The 
party is in possession and that is what at 
the outlet under a contract of sale a pur¬ 
chaser is entitled to, and so long as his 
possession is not disturbed, he is not 
damnified. The cause of action will 
therefore arise when his right to continue 
in possession is disturbed. 

In UeenaMii v, Krishna Iyer (9) Phi¬ 
lipps, J. held that as possession had been 
given under a contract of sale, the sale 
was not void ab tfitltoj and plaintiff was 
entitled to recover his purchase-money 
under ^rt. 97, Limitation Act. He held 
that the starting point for limitation was 
not the date of the sale-deed in 189J but 
the date of dispossession in 1910. 


In Ranicha*idra S n^h v. Tohfah Bharii 
(10) in a suit brought on a sale-deed 


6. (18 i2) 19 Oal. 12^=18 I. A. 158 (P. C.). 

'i. (1911) 10 I. C. 486. 

8. (19lO Mad. 887. 

9. (I9l6) 19 M. L. T. 163, 

10. (1904) 26 All. 619. 


whereby the vendor contracted to recoup 
the vendees in the event of disturbance of 
possession it was held that the cause of 
action did not arise till possession was in 
fact disturbed. 

Under these circumstances it appears 
to me that the Privy Council decision 
qualified as it is, must bo taken to be 
applicable to the facts of the particular, 
case before their Lordships and that we| 
are not justified in extending it generally 
to cases in which actual possession of the! 
property had been given and been enjoyed! 
for a number of years. In such a case on| 
the authorities quoted above the starting 
point of limitation must be (at all events 
in the case of a sale not ab initio void but 
only voidable) the date of dispossession. 

I am therefore of opinion that this second 
appeal should be dismissed with costs. 

Aymng j.—I agree. 
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SPENCER AND RaMESAM, JJ. 

Varanahkot Illath Subra- 
n^anyan H ambudri 
Kariiavan and Mana- 
^er of the I Horn ... Petitioner. 

(Appellant). 

v. 


V. K. Vyhinda Kammathi 

and others ... Respondents, 

Appeal from Order No. Ill of 1921 
dated 16th March 1922 against the order 
of D. J , North Malabar dated 8th March 

1921 in E. A- No. 5Jl of 1920. 

(n) Civil P.C.. 0. 21. B. ^H—Veposit by auction 

purcha!.er—F)rtfnf^ion nf iime-Dcposit made be¬ 
yond time —No consent of parties concerned-^ 

Sale a nudity. , . < j 

A Court ought not to extend the time for de¬ 
posit by the purchaser ■ r ac ept a doi' 0 ‘=it p id 
beyond time without the consent of all the 
partio-i coQcerne'l. 1 f the Court doe ' so extend 
the timo or acce t ihe do o'^it without the^ con¬ 
sent all parlies int're-ted pr bahly tt h an 
irregularitv ©•■'ly and doea • ot ro''d^r the pale a 
nullity. It Is open to all the *art ea concerned 
in a sale, dec ee holner. auction pureVaser a d 
iudgment-debtor, if there ^ro throe, or decMC* 
holder l»ho is also aucti n purchaser) and ] dg- 
meMt debtor, if there are two onlv. not to m 
on a rc-sftl® on account of the delay in the deposi 
and io remain content w'th the sale actua'^ 
he’d. In fuch a case ther is no breach of the 

prov'sions cf the C de and the old sale taKea 
with the wa'ver is equivalent to a re sale. 14 

Mad. 927 Foil. 

(6) Civil P. C.,0. 21, r. Oi—SaU-certiftcate-^ 
Issue of. 
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The fact of the issue of a sale certifioste is 
oorclusivet if it is not set aside, sale certlfioatea 
not being dooume ts which can be **lightly 
reg.irded or looa.ly construed". 

K, P. M, Menon and V, P. Karunakara 
Nambiar—iov Appellant, 

C, Madhavan Nair and T. S. Viswa- 
natha Aiyar —for Respondents. 

Judgment :—A decree was obtained in 
Original Suit No. 4 of 1913 by the res¬ 
pondent before us against a junior member 
of the illom of the appellant. In execu¬ 
tion of the decree, there was a sale on 
26—8—1915. At the time of the sale, the 
judgment-debtor died and was represented 
by the karnavan of the illom. The decree' 
holder was the purchaser in execution. 
He was allowed to set off the decree 
amount against the sale price and pay the 
balance. But as he stated ihat he could 
not deposit it within 15 days, the District 
Judge allowed him 6 days more time, that 
is, up to 16th September. The balance 
was actually deposited on 17th September, 
and afterwards, it was disposed of for the 
benefit of the illom and with the consent 
of the karnavan (M. P. No. 787 of 1915). 
The sale was confirmed and a sale certi¬ 
ficate was issued to the purchaser in 
September 1915. The present petition is 
filed in December 1920 under Ss. 47 and 
151 praying the District Judge to hold 
that the sale was a nullity. The District 
Judge dismissed the petition as barred. 

We agree with the contention of Mr. 

i Menon (the Parned Counsel for the appel¬ 
lant) to this extent, t.e., that a Court ought 
not to extend the time for deposit by 
the purchaser (O. XXI, R. 85, Civil 
Procedure Code) or accept a deposit paid 
beyond time without the consent of all 
the parties concerned. If the Court does 
so extend the time or accept the deposit 
without the consent of all parties interest¬ 
ed, probably it is an irregularity only and 
Idoes not render the sale a nullity. On a 
similar section (O. XXI R. 84) it was 
held that it is a case of mere irregularity ! 

Vf^Mkata V. Sawa(l)and Ahmad Baksh v. 
Lalta Prasad ( 2 ). 

"niough the terms of O. XXI, R. 68, 
C., are mandatory the words be- 

held that the sale w as not a nullity. 

1- (1891) 14 Mad. 237. 

2. (190b) 28 All. 231 
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Tasadok Rusulkhan v- Ahmed Husain 
(j). A sale contrary to the provisions of 
S. 99, Transfer of Property Act was hold 
not to be a nullity Mayan Pnthuth v. 
Pakuran (4) and DUaranikota Venkayya 
V. Bttdha Razu Sivayya Garu (5). Apart 
from this, in this case we think the fact 
that the appellant’s Karnavan drew the 
amount deposited on 17—9—1915 and did 
not object to the confirmation of the sale 
shows that he waived any objection to 
the sale on the ground that the extension 
of time was mpde without his consent. 
We think it is open to all the parties 
concerned in a sale—decree-holdenauction- 
purchaser and judgment-debtor if there 
are three—or decree-holder (who is also 
auciion-puTchaser) and judgment-debtor if 
there are two only—not to insist on a re¬ 
sale on account of the delay in the deposit 
and to remain content with the sale 
actually held. In such a case, there is no 
breach of the provisions of the Code and 
the old sale taken with the waiver is 
equivalent to a re-sale. See Freeman on 
Execution, S. 44, page 201 I Freeman on 
V( id Judicial Sales, S. 50, pages 171 and 
173, and Klebar on Void Judicial Sales, 
page 23. 

The fact of the issue of a sale certifi¬ 
cate is conclusive if it is not set aside—sale 
certificates not being documents which 
can be “lightly regarded or loosely con¬ 
strued. Balakrishria v. Mdsumma Bibi (p) 
and Ramabhadra Naidu v. Kadirizasami 
'Naicker. (7) The contentions that the 
deposit was wrongly accepted and that the 
time was wrongly extended could have 
and ought to have been raised prior to the 
confirmation , Ganapathy Mudaliar v. 
Kvishnawachariar (8) We are there¬ 
fore of opinion that the sale in this 
case was not a nullity. The sale being 
found not to be a nullity any application 
to set it aside must be filed within thirty 
days under Art. 166 of the Indian Limita¬ 
tion Act and the present application is 
thus barred. 

The Appeal is dismissed with costs. 


8 . 
4. 
6 . 
r>. 

7. 
155. 

8 . 


18 4 21 Gal. 6R=20 I. A. 176 (P. C.). 

(1899) 22 Mad. 347. 

(19 7) .30 Mad. .362 afc 365. 

(1383) 5 All. 142 at 157=9 I. A. 182. 

(1921) 44 Mad. 483 at page 489=48 I. A. 

(1918) 41 Mad. 403 at 411=46 I. A. 64. 
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1923 Madras. 50 (1). 


Krisunan, J. 

Jayaramultc Naidu and 

another ... Petitioners— 

Accused. 


V. 

Emperor ... 0pp. Party. 

Cr. Rev. Case No. 104 of 1922 Cr. Rev. 
Pet. No. 95 of 1922, dated 10th August 
1922 against the judgment of Sub-Divi¬ 
sional ^Iagistrate of Chingleput in Cr. A. 
No. 35 of 1921. 

Madraa Abkari Act (I of 1886), S. 55, C/. (a) 

— Possessions' meaning of. 

In S. 55 fa) t>io worH ‘ popspssion ' does not 
mean constructive possession but actual posses¬ 
sion. It ifl only peopl who are actually in 
p')8seesioQ of co traband liquor without licence 
that oau be piinihhod under the sccti >d. 

E. Vinayaka Rao —for the Petitioner. 

J. C. Adam —for the Crown. 

Order :—This Revision case is filed by 
accused 2 and 3 only in C. C. No. 152 of 
1921 on the file of the Third Class Magis¬ 
trate of Uttaramerur. They have been 
convicted under S. 55, Cl. (a) of Act I 
of 18S6—the Madras Abkari Act—for 
being in possession of liquor without a 
proper licence obtained for the purpose. 
The first accused has not come up here at 
all. It is argued on behalf of accused 
2 and 3 that there is no evidence on 
record to show that they were in posses¬ 
sion of the liquor. The finding of the 
lower Court is that the liquor was found 
in a cattle shed which belonged to accused 
2 and 3 in which the first accused was 
selling the liquor. When the authorities 
came up on the scene the first a^'cused 
seems to have locked up this shed and 
bolted and the door of the shed had to be 
broken open to get access into it. The 
lower Court no doubt holds that the 2nd 
and 3rd accused should also be considered 
to have been in possession of the liquor 
becau'^e they were the owners of the shed 
but I think this finding cannot be accept¬ 
ed ; for in S. 55 (a) the word ‘ possession’, 
I think, does not mean constructive pos¬ 
session but actual possession. It is only 
people who are actually in possession of 
contraband liquor without licence that 
:an be punished under the section. In 
the circumstances of the case there is no 
clear evidence that accused 2 and 3 had 
anything to do with the liquor, and the 


only point against them is that they were 
the owners of the cattle shed which, 
I think* is not sufficient to justify a con¬ 
viction as regards them. 

The conviction will therefore be set 
aside as regards accused 2 and 3 and the 
fines, if paid, will be refunded. 


1923 Madras. 50 (2). 

Oldfield and Ramesam, JJ. 

Mohidin Pakkiri Marakayar ... Peti¬ 
tioner—Accused. 

Cr. Rev. No. 12 of 1922, dated 17th 
July 1922 against the order* dated 
5—12—1922 of Sub-Divisional 1st Class 
Magistrate of Devakotta'o Division in 
Calendar Case No. 79 of 1921. 

Penal Code, S- I'tl—Income-tax Act (VII of 
1918) S. iO—False verification—Place of trial. 

A charge under 3. 177, Penal Code within the 
meaning of S. 40 of tho Income-tax Act can be 
legally tried only at the place where the serifica- 
tion is made. 

(P. 51, Col. 1). 

C. S. Venkatacliariar and M. S. Rama¬ 
nuja Iyengar—lor the Petitioner. 

J. C. Adam —for the Crown. 

Order; —We are asked in this Revision 
case to interfere with an order passed by 
the 1st Class Sub-Divisional Magistrate of 
Devakottah Division disallowing the ob¬ 
jections of the petitioner in a criminal 
case. 

The case was instituted on a complaint 
by the Income-tax Assistant Talisildar of 
Devakottah. In that complaint the accus¬ 
ed was charged under S. 177, Indian 
Penal Code within the meaning of S. 40 
of the Income-tax Act VII of 1918. The 
facts set out are that the accused verified 
a petition, which he afterwards presented 
to the Revenue Divisional Officer under 
S. 21 of the Income-tax Act. That verifi¬ 
cation was made at Kottaipatanain in the 
Tanjore District. But the last sentence 
of the complaint states that the offence 
was committed at the place where the re¬ 
turn was received by the Revenue Divi¬ 
sional Officer, Devakottah within the lovver 
Court’s jurisdiction. 

It must be borne in mind that the com¬ 
plaint is statedly of an offence, punishable 
under S. 177, Indian Penal Code within tho 
meaning of S. 40 of the income-tax Act. 
Wo are therefore concerned with the word¬ 
ings of the latter section and have lo deal 
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with it as it stands. S. 40 of the Income-tax 
Act says : that, “ if a person makes a state¬ 
ment in a verification mentioned in S. 17 
or S. 21 (J), which is false and which 
he either knows or believes to be false or 
does not believe to be true, he shall be 
deemed to have committed the offence 
described in S. 177 of the Indian Penal 
Code.” Where then did the petitioner 
make the statement in his verification? 
According to the complaint he made it in 
Devakottah. The learned Public Prose¬ 
cutor however has argued that with refer¬ 
ence to S. 179, Criminal Procedure Code, 
the offence constituted by the verification 
'will bo triable, not only where the verifi¬ 
cation was effected, but also where any 
consequence thereof ensued, and that 
some sort of consequence must be held to 
have ensued where the verified petition 
was received by the authorities. We have 
not been able to understand from the 
learned Public Prosecutor what is the 
exact consequence to which he refers 
for the receipt of the petition would in 
no sense be the consequence of its verifi¬ 
cation, since the verification would go no 
way towards putting the petition in tran¬ 
sit from one place to the other. In Re 
Rambilas (l) it was held in effect that the 
consequence contemplated in S. 179 must 
be an essential part of the offence charg¬ 
ed. That requirement is not fulfilled in 
the case before us. It has been suggested 
that an absurdity will be entailed by the 
petiiioners construction of S. 40. For 
on that construction any person who 
verified a petition would be punishable, 
even though no use of the petition were 
made and it never left his possession. We 
think that any such anomaly is sufficient- 

0 ^ reference to Ss. 17 and 

-I (3) in S. 40. Taking this view we 
must hold that the charge can legally be 
tried only by the Court having jurisdiction 
over Kottapatnam, Tanjore District, the 
^ 00 ^ verification of the petition 


We therefore direct the lower Court 
to return the complaint to the complain¬ 
ant tor presentation to the Court having 
jurisdiction. ® 


1- (1914) 38 Mad. 639. 
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Oldfield and Ramksam, JJ. 

The Sessions Judge 
of Bellary 


V. 


Petitioner— 
Kefeiring Officer. 


Kottur Hampanna 
and others 


• • • 


Accused. 


Cr. Mis. P, No. 220 of 1922. ciatod 6th 
September 1922, with reference to Refer¬ 
ence Letter, dated Jrd April 1922, Petition 
to quash the commitment made in P. R. 

No. 6 of 1921 of Sub-Magistrate of 
Adoni. 

Criminal P. C.. S UC^-Pefcrence by a Sub- 
MnQistraL—Duty c-f Sub-D visional Magistrate 
B Thoduty otaSub-Divisional Mafii.traio unoor 

o. 34 b la either if ^o emcowererl to tiy ti q cuae 
rofe red to h'm him'^elf r r to refer it to nnv 
Magistrate suhordinato to him having juriedic- 
tion or to cuMni'; the accued lor trial” And 
where he refers the o rse to a Snh- Magistrate 
Ihe reference should be n ado explicitly and with 
toms di tinct indication of what action ihe Sub- 
Magi.-tnUo IS to take, not w.th an obscure injuno 

Puither a supeiur Migistrate cannot simply 
retu n a case to the Subordinate Magistrate from 
whom It comes but must refer to eome other 
Magistrate or dispose of it himself 

(P. 52, Col. 1). 

/. C. Adam—for the Referring Officer, 
ihe accused was not represented. 

Order The Sessions Judge, Bellary. 
has referred a committal by the Sub- 
Magistrate, Adoni, in P. R. No. 6 of 1921 
as illegal in the following circumstances- 
1 he case apparently was charged in the 
hrst instance before the Sub-Magistrate 

"1°: f f'w™* 

was taken the Sub-Magistrate entertain¬ 
ed some doubt as to whether that section 
applied or whether the proper sections 
were not Ss. 148 and 427, I P C He 
therefore submitted the case to the First 
? Magistrate under 

hflincT ' apparently not 

being a Magistrate of the First Class 

cornpetent to try an offence under S. 148, 

retnrni’ ® SuD-Divisional Magistrate 
returned the records to him with an 

order, of which we may at once and 
quite apart from the legal objection to it, 
express our strong disapproval: The 
order runs as follows “ The Sub-Divi¬ 
sional Rl^agistrate declines to transfer the 
case to the file of another Sub-Magistrate.” 

IS is a distinct point into which we need 
not enter. He then however says, “ As 


I 
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regards the section under which the 
offence, if proved, is likely to fall, the Sub- 
Magistrate is requested to study the 
commentary carefully under S. 379 of the 
Indian Penal Code.” This sort of elusive 
advice to a Sub-Magistrate from a supe¬ 
rior is worse than useless : and more¬ 
over, by returning the ca^e for disposal to 
him^ the Sub-Divisional Magistiate failed 
n his own plain duty. For, under S 346, 
Cr. P. C., the duty of the Sub-Divisional 
Magistrate is clearly stated as being 
“either, if so empowered, to try the 
.'ase referred to him himself or to refer 
it to any Magistrate subordinate to him 
having jurisdiction, or to commit the 
accused for trial.” It may be urged that 
the Sub-Magistrate, who sent up the case, 
was subordinate to the Sub-Divisional 
Magistrate and that this order was in 
effect a reference to him. If so the refer¬ 
ence should have been mad^ explicitly 
and with some distinct indication of what 
action the Sub-Magistrate was to take, 
not with an obscure injunction, which 
could afford no real guidance. But fur¬ 
ther there is authority, with which vve 
respectfully agree, in the cases in Eatan- 
Ul’s Unreported Criminal Cases at pages 
499 and 554 that a superior Magistrate 
:annot simply return a case to the Sub¬ 
ordinate Magistrate, from whom it comes, 
but must refer it to some other Magistrate 
or dispose of it himself. 

In these circumstances, the committal 
by the Sub-Magistrate must be held illegal, 
inasmuch as his jurisdiction was determin¬ 
ed when he submitted the case under 
S. 346, Cr. P. C , and was not revived by 
the subsequent order of return to him. 

The record is returned. The case must 
go to the First Class Sub-Divisional 
Magistrate in order that he may deal with 
it in any one of the ways permitted by 
S. 3-16, Cr. P. C., either by trying it him¬ 
self or committing the accused for trial 
or, if he thinks fit, by referring it to any 
Magistrate subordinate to him having 
jurisdiction, that is, as we understand it, 
jurisdiction to try the offence, which in 
the opinion of the Magistrate making a 
reference under S. 346, Cr. P. C., appears 
to have been committed. 
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Schwabe, C. J. and Wallace, J. 

Fatima Bibi ... Defendant— 

Appellant. 

V. 

Khairum Bibi and others ... Plaintiffs— 

Respondents. 


City Civ. Court A. No. 18 of 1921, dated 
17th July 1922 against the decree of the 
Court of City Civ. J., Madras, in O. S. 
No. 376 of 1919. 

Mohammedan Law^QijU oj—Present 

•possession. 

A deed executed by a Mohammedan lady pnr- 
po’ted to transfer certain property to her 
daughter in consideration of her promise to 
maintain 1 he mother during ter lifetime and 
pay hor funeral expenses alter her death. The 
p ss^-ssioc of the properties was in f'Of' handed 
OV 0 ’' to the diiightor. The rents payable by the 
tenants were collected bv the daughter from the 
date n{ the document and all the (^rouncUreat 
and taxes in respect of the proper'y were paid by 
her. Held : the dood was a d od of gift in pre- 
sentii as the daughter wa« gi en <he immedia’e 
pj3-?cs3ion of the properly. That boitig the condi- 
t on in 000 of the two kinds of gif s under 
Mohammedan Law, namely, Hiha and Hiba bil 
iwaz. 


C. Venhatasuhbaramiah and K. P. 
Ramakrishna /ycr—for the Appellant. 

Md. Ibrahim and G. Ramakrishna Iyer — 
for the Respondents. 

Schwabe, CJ. The case turns 
mainly on the interpretation of a deed of 
gift Exhibit I. In my judgment the proper 
interpretation of the document is that it 
is a gift in prcsenti or a transfer in pre- 
senti of the property in question in consi¬ 
deration of the defendant agreeing to 
maintain her mother the donor during bet 
lifetime and to pay the necessary monies 
for the funeral expanses of the mother on 
her death, and I do not agree with the 
learned Judge who speaks of it as a testa¬ 
mentary document, by which he meant 
that it was not to come into operation 
until after the death of the mother. On 
that view the obligation to maintain 
would not arise until the death of the 
mother. That, in my view, would be a 
most improbable document for the mother 

to have executed under the circumstances. 
The daughter was herself entitled to 7/o 
of h that is 7/16 of the whole, and in all 
human probability she would also receive 
on the death of the mother what the 
mother would convey to her or leave to 
her by will, and there would be no poin 
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in providing under a document that the 
daughter was not to get the property at 
once although she, a younger woman, 
should be obliged to look after the pro¬ 
perty, pay all expenditure in respect 
thereof and maintain the old lady during 
the rest of her lifetime in the future. 

It is said that under the Muhammadan 
Law in respect of such document, in 
order that it should be effectual and in 
order that it cannot be revoked at the will 
of the donor, there must be one of two 
things—either the actual handing over of 
possession to the donee or actual payment 
of the consideration by the donee to the 
donor. The Privy Council in Channhri 
Mehdi Hasan v. ^Inhammad Hasan (1) 
referred to tsvo classes of cases, (l) a gift 
properly so called, that is to say, a present 
without consideration at all, in which 
cases there must, according to every 
system of iaw» be delivery of possession 
and ( 2 ) a gift coupled with consideration, 
and their Lordships pointed out in the 
latter case that delivery is not necessary, 

but the actual payment of consideration 
must be proved as also the bona fide in¬ 
tention of the donor to divest himself in 
presenti of the property and confer it on 
the donee. Their Lordships were not deal¬ 
ing with a case where the consideration is 
not actual payment but something to be 
done in the future. Mr. Ameer AH states 
that in the kind of gift which is called 
heba-ba-shan-ul-e-waz the deed is revok- 
able as long as the condition on which it is 
granted is unfulfilled. It may well be that 
there is a distinction between a gift 
which is conditional and a gift which 
is for good consideration to be performed 
in the future. But I wish to guard my¬ 
self by pointing out that it is possible 
that the latter stands on a different foot¬ 
ing but for the purpose of this judgment 
I am prepared to assume that the promise 
to maintain and the promise to pay the 
funeral expenses in future are such con- 
duions that if any part thereof is not ful- 
nlled the gift is liable to be revoked. But, 

■ in the view that I take of this case it is 
unnecessary to consider that, because 
possession was in fact handed over by the 
donor to the daughter, the donee. This 

IS one of those cases in which the donee 
was m physicial possession of part of the 
property at the time of the grant, and 

1. (1905) 23 Aur4:i?=33 I A. 68 (P. 0.). 


excepting the part in the possession of 
the donor, the rest of the house was in the 
possession of tenants, and one finds that 
immediately after the deed all the ground- 
rent is paid and all the taxes in respect 
of the property are paid by the donee 
and that from that day forward the roni 
payable by the tenants is collected by her 
and the tenants with the consent of the 
donor, the mother, attorned to the daugh 
ter. That they attorned is clear because 
they entered into leases with the daughter. 
The mother stood by and took no steps 
when the daughter sued for tlie recovery 
of the rent and the mother also took no 
steps in any way to prevent the tenants 
from paying the rent to the daughter. I 
am therefore quite clear in this case tha 
sufficient possession was given by the 

donor to the donee to make the gift an 
effective one. 


^ 4 j ^ 






some words appearing in the original deed 
to the effect that the property had been 
left in the possession of the daughter and 
that she was to be free from that date, 
that IS, 17th April 1918, to enjoy it. These 
words were added after the original deed 
was signed and attested. But there is 
evidence that they were there when the 
document was taken to the Registrar by 
the donor and the donee together and was 
presented between 1 and i p. m, on the 
18th April. The donor being an illiterate 

woman. It was the duty of the Registrar 

Thff R framed under 

t e Rogistratmn Act to read over and see 

generally, though not necessarily in 

h' "'■’at she 

as doing. I have no doubt that he did 

so. Speaking for myself I can see no 

reason at all why these words should have 

I 7 ?h [''^'^^“^^“‘Jyjnterpolated between the 

I7th and the 18th April. At that time it 

IS common ground that the whole of the 
family were on good terms with each 
ther and why the son-in-law and the 

put in some 

words saying that they were in immediate 
possession and take the risk of this matter 
being discovered before the Registrar 
1 cannot understand. The intelligible 

The deed 

delivery of possession. The gift is made 

and the next thing after that is to give 

P session. I see nothing unusual in 
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having a deed of gift first and then just 
before the document is registered an 
endorsement upon it that possession has 
been given. In these circumstances I 
cannot agree with the judgment of the 
Court below. This appeal will be allow¬ 
ed and the costs of the appeal will be 
paid by the respondents. 

Wallace, J. :—I agree. I am satisfied 
that the plaintiff signed the so-called 
interpolation in Exhibit I. In conse¬ 
quence the onus of proof that she did not 
give up possession rested on herself’ That 
onus she has not in rny view discharged. 
Since present possession was given, the 
document cannot be a testamentary dis¬ 
position, and. as possession has been 
delivered, it constitutes a valid gift under 
the Muhammadan Law. I am satisfied 
that there was a clear intention by the 
plaintiff to divest herself on the date of 
Exhibit I of her right over this property, 
that she did so divest herself, that she 
delivered possession and that therefore the 
transfer under Exhibit I was irrevocable. 


1923 Madras. 54. 

SCHWABE, CJ. AND WALLACE, J. 

Ah^ur Salam Sahib and 

another ••• Plaintiffs— 

Appellants. 

V. 

ilf. Kandasamt Chettiar ... Defendant— 

Respondent. 

City Civ. Court A. No. 26 of 1921, dated 
19th July 1922 against the decree of the 
City Civ. Court, Madras, in O.S. No. 15 of 
1920. 

La^idlord and tenant—Permanent and tem¬ 
porary tenancies. 

Although the origin of a tenancy may not be 
known yet, if there Is proved the fact of long poe* 
session of ihe tenure by the tenants and their 
anceatorp, the fictofthe landlord having per¬ 
mitted them to build a pucca house upon it, the 
fact of the house having bepn there for a very 
considprable time,of its having been added to by 
successive tanants and of the tenure having 
from time to time b*en tran®ferred by succession 
and purchase in whion the landlor i acquiesced 
or of which he had knowledge, a Court is justi¬ 
fied in presuming that the tenure is of a per¬ 
manent nature. There is no reason at all to 
diHinguish in this matter between Madras 
and other towns in ibis country, when there are 
th“ facts from which the proper inference to be 
drawn is that there is a permanent tenancy. 
Thope facts result in that inference whether it 
is in Madras or elsewhere. 

(P. 55, Col. 1). 


K, Narasimha Aiyer — for the Appel¬ 
lants. 

N, Ramachandra Aiyer —for the Res¬ 
pondent. 

ScHWABE, C.J.:—I am very loath to 
disagree with the Judge who heard the 
evidence on questions of fact but in this 
case I do not think that the view I am 
about to express really differs at all on 
the question of fact, because I take the 
facts as found by the learned Judge. On 
those facts, whether the proper inference 
is that the tenancy in question is a per¬ 
manent or temporary one is a question of 
law and not a question of fact. 

The facts of this case as found are that 
a superstructure described as a pucca 
house was erected on those premises at 
least fifty years ago—according to the evi¬ 
dence the period is nearly 100 years. 
From that date forwards there has always 
been fixed and paid a monthly ground- 
rent of 14 annas. The tenant from time 
to time had disposed of his interest. The 
last tenant sold his interest to the present 
plaintiff for Ks. J50. During that period 
the value of the land in Madras has arisen 
and we are told that the present proper 
ground value of this land is not 14 annas 
but Rs. 2. 

Now the question under those circum¬ 
stances, there being no direct evidence as 
to what the original tenancy was, is “ Is 
the proper inference that it is a permanent 
tenancy or a tenancy of some shorter 
period.” It is put as monthly because the 
rent was payable monthly. On this mat¬ 
ter we are not without authority. A 
similar case came before their Lordships 
of the Privy Council in Affazal-un-nissa 
V. Abdtd Karim.il) In that case which 
was in reference to some land in a 
suburb of Delhi covered by buildings, the 
facts were that from 1859 onwards a uni¬ 
form rent had been fixed and paid and 
substantial buildings had been erected 
without the landlord's objection and they 
had been dealt with by assignment or 
mortgage. So far, that case is very like 
the present. There was one additional 
fact in that case, namely, that the land¬ 
lords had n some receipts applied the 
term‘permanent ’ to the rent. I do not 
think that that fact alone would suffice to 
differentiate this case. But. ho wever that 

1. (1919) 47 OaL 1=461. A. 1. 
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might be, in that case their Lordships of 
the Privy Council quoted with approval 
the case of Caspersz v. Kader Nath 
Sarbadhikari (2) and the part that they 
quoted with approval is this : “Although 
the origin of a tenancy may not be 
known, yet if there is proved the fact 
of long possession of the tenure by the 
tenants and their ancestors, the fact 
)f the landlord having permitted them 
to build a pucca hou^e upon it, the 
fact of the house having been there for 
a very considerable time, of its having 
been added to by successive tenants, and 
of the tenure having from time to time 
been transferred by succession and pur¬ 
chase, in which the landlord acquiesced or 
of which he had knowledge, a Court is 
Ijustified in presuming that the tenure is 
of a permanent nature.” Every word in 
that applies to this case and that has the 
approval of their Lordships of the Privy 
Council and it seems to me that the only 
proper inference that could be drawn on 
the facts of this case is that the tenancy 
was a permanent tenancy. 

It is suggested in argument that there is 
something peculiar about Madras in this 
matter and that in the city of Madras for 
some reason permanent tenancy is un¬ 
known and can never be. I see no reason 
for accepting that statement, for one asks 
oneself why should there be any difference 
^"'“5 matter between Madras and Delhi 
fhfi nature is much 

n.f "I"”®,!!" provinces. People do 

ot build valuable houses on other 

peoples land with the knowledge that 

they may be turned out at a month’s 

notice and wiih the knowledge that they 

J and mortar 

Landlords do not go on accepting the 

ofThVlTn/®'^' the value 

at Ill m ^ r I see no reason 

MadLl af this matter between 
Madras and other towns in this countrv 

^hen we have got the facts from whkh 

therri?'is that 
facte; in .P®™anent tenancy. Those 

wher? or else- 

thisLtrm . triy judgment 

ed be revers- 

,.ke pi.i« s, tt”’;:;. 


Wallace, J.I entirely agree and I 

have nothing to add. 


1923 Madras. S5 

SCHWABE, C.J. and CoUTrS-XROTTEU, J. 
The Official Assignee of 
Madras ... Appellant. 


V. 

Allu N. Ramachandra Iyer 
and others ... Respondents. 

O. S. A. No. 49 of 1921, dated 1st 
August 1922 from the order of Kumara- 
swami Sastri, J., dated 2jrd February 1922 
passed in the exercise of the Original 
Insolvency Jurisdiction of this Court in 
I. P. No. 21 1 of 1919. 

Presidency Towns Insolvency Jet, S. 52 - Ofji. 
ctal Assignee—Joint Hindu family liroverty — 
.Managing member adjudicated inaolvent^ 

The Official Aaa gnee on the insolvency of the 
manag ng member oi a joint Hinda family Vue 
ceodsto two thing., (l) the undivided in ere'i 
o t e insolvent in the joint projeeby and ( 2 ) his 
rights as mai-agirg member so far as ih^cau 
boexeroised for his o«n benefit He is^ not 
eninled to have ve.-itod in him the shares o' the 
other mernbers. although he- can deal with them 

Jhe ?h“o 6 s^‘ oVThe®'i 

illeea nr in^rn Tt-e^t.on were incurred for an 
boing that they wereL/ , P f 

str.inger cannot by reason of that a 

member which ^h°e A ^ mi^Daging 

exercise by reason of th ,? Assignee cannot 

fishts, Buc'h as the right 

house or to share in the famiii f family 

entitled to all the ri^htg nf lu 

iuri the rieht tn n msolvent. includ- 

as are in iheirlCr?';^^" 

the family a8 Buoh. *>0 a member of 

(P. 56i Col. 1 & 2 ) 

Appeianl'"''”™'''”’"- (he 


2 ( 1901 ) 28 Cal. 788 . 


vP'u f*’ ^^^o,swami Aiyer and T L 

Venkatarama Aiyer-for the Respldents 

Judgment :-The Official Assignee in 

against rh"”-^^ suit 

I?er to set a^r' Balusami 

cited bv tfoV P^^t’tion exe- 

y that insolvent in favour of his 
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minor sons. The learned Judge Kumara- 
swami Sastri held that the deed was 
fraudulent and void as against the 
Official Assignee. The Official Assignee 
asked for declarations that the interests of 
the minors in the property should be 
vested in him and that the possession of 
all the properties included in the deed 
should be delivered to him. These de¬ 
clarations were refused and hence this 
appeal. It has, however, been admitted 
before us that the declaration that the 
shares of the sons had vested was rightly 
refused and the only question remaining 
for our decision is whether possession 
ought to have been ordered to be de¬ 
livered to the Official Assignee. 

This involves a consideration of the 
rights of the Official Assignee to joint 
family property, whrn the managing 
member is adjudicated insolvent i for iN. 
B. Baluswami Iyer was the managing 
member of a joint Hindu family consist¬ 
ing of himself and his sons and, as such 
managing member had control over the 
properties in question. This insolvents 
interest in the partnership business be¬ 
longing to the two insolvents was not an 
ancestral property. The minor sons had 
no interest in it and the debts of 
H. B. baluswami Iyer are in the main 
business debts incurred in the partnership 

business. 

It can be taken as established law that 

I he Official Assignee on the insolvency of 
he managing member of a joint Hindu 
amily succeeds to two things, (l) the un- 
livided interest of the insolvent in the joint 
property and (2) his rights as managing 
■nember so far as they can be exercised 
■or his own benefit. It is also established 
that he is not entitled to have vested in 
him the shares of the other members, 
although he can deal with them if the 
insolvent could lawfully have done so if 
there bad been no insolvency. These pro¬ 
positions are to be found clearly stated in 
che judgment of Latham, J. in Fakirchand 
^]otichand v. Uotichand Harruckchaud (l) 
which has been followed in many sub¬ 
sequent cases. This is the combined effect 
of Ss. 7, 30 and 52 of the Presidency 
Towns* Insolvency Act and of the Hindu 
Law as to the rights of a managing mem¬ 
ber_See Nunna Setti v. Chindra 


Boyina (2). It follows that the Official 
Assignee, standing for this purpose in the 
shoes of the insolvent, can alienate the 
minor sons’ interests in the joint property 
for the purpose of paying the insolvent’s 
debts unless the debts in question were 
incurred for an illegal or immoral pur 
pose, the presumption being that they 
were not* 

The question remains whether the Offi-. 
cial Assignee is entitled to possession of the! 
joint property. He is joint owner of the! 
property and, in my judgment, he must bel 
entitled to joint possession thereof. It ^ 
no doubt true that a stranger cannot by 
reason of having purchased a share in the 
joint property insist on having joint 
possession. But the Official Assignee is 
not an alienee but the representative of 
the insolvent. 

There are certain rights of a managing 
member which the Official Assignee cannot 
exercise by reason of the personal nature 
of the rights, such as the right to live in! 
the family house or to share in the family 
meals. But in my judgment he is entitled 
to all the rights of the insolvent including 
the right to possession except such rights 
as are in their nature personal to a mem¬ 
ber of the family as such. 

I expressly refrain from deciding any¬ 
thing as to what the respective rights of 
the parties will be hereafter. It is for the 
Official Assignee to decide after examin¬ 
ing the nature of the debts whether he 
can exercise the insolvent s right as 
managing member, of selling the assets 
for the benefit of the creditors \ and if 
there are separate assets of the insolvent 
in which his coparceners have no interest, 
to what extent they are to be used in 
paying the debts, in relief of the joint 
family property, and so on, and it may be 
open to the minor sons, if so advised, to 
object to any proposed sale on the ground 
that the aebts that it is proposed to dis¬ 
charge were incurred for an immoral or 
illegal purpose ! though it is right to point 
out that it has in this case already been 
argued that the business was of an illegal 
or immoral character by reasori of its 
alleged speculative nature and this point 
has been decided adversely to the conten¬ 
tion of the minor sons by the learned 
Judge who heard the case. In SanyO'St 


1. (1883) 7 Bom. 438. 


2. (1908) 26 Mad. 214. 
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Charan Mandal v. Asutosh Ghose (3) 
where persons entitled to 4/5 of the undi¬ 
vided joint family property were adjudi¬ 
cated insolvents but the member of the 
family entitled to the other 1/5 was not, 
the Court directed that the Receiver who 
was in the position of the Official Assig¬ 
nee should take possession of 4/5 share of 
the property. In this case the Official Assig¬ 
nee as representing the managing member 
IS entitled to joint possession of the whole 

and the order in this case must be varied 
accordingly. 

The case is one of general importance 
and there will be no order as to costs 
except that the Official Assignee will take 
his taxed costs of this appeal on the Ori- 
gmal Side scale out of the estate. 


3- (1915) 42 Cal . 225. 


1923 Madras. 57. 

Oldfield and Ramesam, JJ. 

P. S. Narayana Iyer Defendant-' 

Appellant. 

BiyartBivi alias Kathun Bibi and 

Plaintids—Respondents. 

F A. No. 184 of 1920. dated 1st August 
1922 against the decree of Temp. Sub-1., 
Madura, in O. S. No. 14 of 1918. 

(a) Civil P. c., S. 152~Scopc. 

n), n necessarily so whan 

limitatioD is provided tor applioa 

the!'ooT*As*^a*°*^ subsequent amendmL^nt 

^-vened. IrtC" ^^2“ 

(P- 57, Col. 2.) 

*An otdef “ '■eweji,. 

IP. 57j Col. 2*) 

this appoa/^ hearing of 

the lower CouTt with 

entitled to the chkril^cV,^ 

_ m^c_harge_^claimed, because 

[Reported as Nn.r/i'ti^ j -- 

1922 Mad. 22l4rMaTl“oa“D 1 • 

1923 M~8 


inter alia it was not conferred on her by 
her decree. Exhibit J 3. That decree was 
passed on an award, Exhibit J 1 but did 
not in our opinion reproduce the term 
thereof, by which such a charge as plaint¬ 
iff set up was created. Plaintiff after our 
decision induced the Court, which passed 
Exhibit J 3, to amend it under S. 152, C. 
P. C. by removal of what in the affidavit 
filed there is described as a clerical error 
and to insert words making the provision 

her case here required. She then moved 

tor a re hearing of the appeal on review 
and we allowed it. 

The Advocate-General on behalf of 3rd 
defendant the appellant, first asked us to 
postpone the re-hearing, until he had 
appealed to the Privy Council against ouri 
order granting a review. But we pointed 
out that such an order could not be re- 
garded as final for the purpose of S. 109, 
L.P.C. and that his application for leave ini 

connect,on with it would be unsustainable. 

The re-hearing accordingly proceeded 

t may for the present purpose be at 
o^e conceded that, if Ex. J 3 had stood on 

n defendant’s pur- 

chase in Court-sale, as it does now, plaffit- 

iff would be entitled to relief Th 

emkIeT i^so 

5 _jA'''^®° J ^ as it was passed on 
date nf \l expressed on the 

made over four years later, on 25—11 —’21 

"“■'“I 

untosT//i: h“' .‘’™" >0 «".end| 

sardv en L ‘^'screBonary and neces- 

provided for^°app°licar°‘^ f limitation is 
and therefore its exercise 

insure those 
Perty dealt ’ with i^ 
against the effect of a decree ,1 

ment thereof. This and amend- 

that an applicatinn f consequence, 

be rejected as t ^1 ^'"®ndment should 
third pa“s L ‘fth» rights of 

intervened is re ° 

^‘^rris (1 indT^"'?! v. 

Koer [2) Stngfe y. janki 

Court, the d/s 4 ‘be amending 

had the fuinletT^ Madura, had 

—-to use Its powers for 

t. (1892) A. C. 547 
2. (1912) 89 Cal. 265. 
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plaintiff’s benefit. In fact, as the copies 
filed here of the affidavits on which it 
acted show, it was told nothing of those 
facts or of the present proceedings, from 
which the necessity for plaintiff s obtain¬ 
ing an amendment had arisen, the con¬ 
struction which had actually been adopted 
by us being represented in one affidavit 
merely as “ likely." If the District Court 
had been aware of the real state of the 
case, it cannot be doubted that it would 
have refused to consider the application, 
until at least 3rd defendant had had 
notice of it. 


Plaintiff here has not succeeded in 
showing that the principle above referred 
to is for any reason inapplicable to this 
case and has argued only, that, under the 
C. P. C. she could not have proceeded 
otherwise than she did and could not have 
made 3rd defendant a party to the amend¬ 
ment proceedings. It is not necessary for 
us to express a final opinion as to the appli¬ 
cability of Order XXII, Rule 10 or on the 
question whether the reference in that 
provision to “ the pendency of the suit 
covers the period betweeh an original and 
an amended decree, for plaintiff could 
and should have made 3rd defendant a 
party in compliance with the general 
principle that persons, whom it is desired 
to bind by proceedings, can and must be 
impleaded in them. Third defendant having 
had no previous opportunity to object to 
amendment, is entitled to object to it now, 

and as it was delayed until long after he 

acquired his rights at the sale, of the irn- 
minence of which plaintiff admittedly 
knew, his objection must prevail. 


Holding that the amended decree cam 
not in the circumstances be pleaded 
against 3rd defendant, we again allovv 

the appeal, dismissing plaintiff s suit wit 

costs (including those of the review peti¬ 
tion) throughout. 


1923 Madras. 58. 

Spencer and Ramesam, JJ- 

Subbaraya Mudalidf (Petitioner) 

Appellant. 


v. 

Kandasamy Mudaly and 

another Respondents. 

Civ. Rev. No. 562 of 1921, dated 15th 
March 1922 against the order of Sub-J., 
Chingleput, dated 28th July 1921. 


(a) Civil P. G., 0. 41, r. i—Couft*8 power to 
reverse a judgment in favour of a deceased 
defendant—Extent of. 

Under 0. 41, r. 4, an appellate Court has 
power to reverse a judgment in favour of a de¬ 
ceased defendant as regards the whole of the 
plaintifi’B claim and not only as regards that 
part of it which the surviving defendant or 
defendants were particularly interested in 40 
Mad. 846 and 25 M. L. J. 248 Foil. 

(P. 58, Col. 2.) 

(6) Practice-Decree or order of a Court a 
nullity—Application to vacate tt—Interested 

party's power to apply- 

When the order or decree of a Court is a 
nullity, a party interested in showing it to be a 
nullity may apply to the Court to vacate it and 
if the Court is satisfied about the facts, it ought 
to do so. Such an application need not be filed 
under any particular section of the Code and the 
absence of a section does not render the appli¬ 
cation incempetent. 

(P. 59, Col. 2.) 

(c) Civil P.C.,0 \,r. Claimanl’s suit— 
Decree-holder whether a necessary party. 

To a claimant’s suit the decree-holder may be 
made a party but is not a necessary party. 

(P. 59.) 

M. S. Venkatarama Aiyar'—ior the 
Petitioner. 

K. Rajah Aiyar—ior the Respondents. 
Spencer, J. :—Besides the decree that 
the plaintiff should recover the suit pro¬ 
perty from the purchaser, there was a 
common decree for costs in O. S. No. 430 
of 1917 against two defendants, viz., the 
decree-holder in O. S. No. 402 of 1916 
and the auction-purchaser at the sale 
which took place in execution of that 

decree. 

The decree-holder and the auction-pur¬ 
chaser filed a common appeal and the first 
Courtis judgment was reversed although 
one of the appellants (the auction-pur¬ 
chaser) was at the time of the appellate 
judgment dead and his legal representa¬ 
tives had not been brought on record. 

It is contended that the appeal had 
abated, that the Court had no power to 
pass any decree in favour of the deceased 
appellant, and that the judgment and the 

decree were nullities. 

In Somasundaram Chettiar y. Vatthf 
linga Mudaliar (l) and in Artharama 
Babuv. Arthapadhi {2) it has been held 
that under O. 41, R. 4 of the Code of Civil 
Procedure, 1908, an appellate Court nas 
power to reverse a judgment in favour oi 
a deceased defendant as regards thewnol0| 
of the plaintiff s claim and notonh^s 


1 (1917) 40 Mad. 846 at 848. 

% (1918)25M.L. J. 248. 
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regards that part of it in which the surviv¬ 
ing defendant or defendants were particu¬ 
larly interested. 

Following these decisions the lower 
Court was right in dismissing the petition 
to treat the appeal as abated, apart from 
the incompetency of the petitioner to 
make the application under 0. XXII, R. 3, 

The Civil Revision Petition is dismissed 
with costs. 

Ramesam, J.i—Mr. K. Rajah Iyer, who 

appears for the respondent contends, 
firstly, that a petition like the one filed in 
the lower Court by the petitioner before 
us does not lie. He argues that there is 
no section in the Code authorising the 
filing of such a petition. I do not accede 
to this contention. When the order or 
decree of a Court is a nullity, a party in¬ 
terested in showing it to be a nullity may 
apply to the Court to vacate it and if 
the Court is satisfied about the facts, it 
ought to do so. I do not think that such 
an application need be filed under any 
particular section of the Code and the 
absence of a section does not render the 
application incompetent. (See Chidamba¬ 
ram Chetty V. Ramanathan Chetty) (3). 

Mr. Raja Iyer next contended that the 
decree-holder is a necessary party to the 
claimant’s suit though the property has 
passed to the auction-purchaser and that a 
suit without the decree-holder as a party 
would not be maintainable. I do not 
agree with this contention either: Shiboo 
Narain Singh v. Mudden Ally ( 4 ). In my 
opinion the decree-holder may be made a 
party but is not a necessary party. 

Mr. Rajah Iyer next contends that the 
decree-holder being made a party to the 
claimant’s suit which ended in a joint de¬ 
cree for costs against him and the auction- 
purchaser, the decree-holder had some in¬ 
terest in prosecuting the appeal. The 
grounds in the memorandum of appeal were 
common to him and the auction-purchaser. 
That being so, I agree with my learned 
brother in thinking that the principle of 
the cases in Chintaman v. Gangabai, (5) 
Artharama Bahu v. Arthapadhi (2) and 
Somasundaram Chettiar v. Vaithilinga 
Mudaliar ( 1 ) applies, The appellate Court 
coulddismiss the plaintiff’s suit in toto under 

8 (1917) 82 M. L. J. 48^ 

4. (188l)7 0al. 608. 

6. (1908) 27 Bom. 284. 


O, XLI, R. 4. In this case it is true that 
the decree-holder had no other intoroit 
than the interest he had by reason of the 
decree for costs, for the decree-holder 
could not be called upon to refund the 
purchase-money if the claimant succeed¬ 
ed either by petition (Art. 166 of the 
Indian Limitation Act, 19U8) or by a 
regular suit {Thiruvialaisami Naidu v. 
Subramanian Chettiar. (6) But for this 
result, the petitioner was himself respon¬ 
sible. The result is? the petition fails 
and is dismissed with costs. 

6. (1917) 40 Mad. 1009. 
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Krishnan, J. 

Animtiga Mudaliar and another ... 

Petitioners. 

Cr. Rev. No. 144 of 1922 and Cr. Rev. 
Pet. No. 133 of 1922, dated 11th August 
1922 revising the judgment of D. M. of 
Chingleput in Cr. Rev. No. 17 of 1921. 

(а) CrimincLl P. C., 5. 199—“ Complaint- ” 

Under S. 199 “ coojplaint ” mU3fc be roado to 

a Magistrate and not to the Police. 

(P. 59 , Col. 1.) 

(б) Criminal P. C., S. 437 — *Purther enquiry^ —■ 
New charge. 

Further enquiry cannot be ordered on the bare 
possibility of an oSenoe being disclosed on 
further^evidenoe being taken. There must be 
something on record to indicate that such an 
offence was committed or there must be some¬ 
thing to show that further evidence is available 
which has not been taken and which would 
support a charge for that ofience. 

(P. 60, Col. 1.) 

F. S. Paz—for the Petitioners. 

The Pitblic Prosecutor —for the Crown. 

Order :—The order of the District 
Magistrate cannot be supported. His view 
that a complaint to the Police is suffi¬ 
cient under S. 199 of the Code of Criminal 
Procedure is erroneous. He has evident¬ 
ly overlooked the definition of the word 
“ complaint ” in S. 4, Cl. {h). It must be 
made to a Magistrate. There being no 
such complaint in this case the 1st Magis¬ 
trate was right in rejecting the case 
sought to be made under S. 498 of the 
Indian Penal Code. 

The District Magistrate also suggests 
that on further enquiry an offence under 
S. 366 of the Indian Penal Code may be 
made out. But no such charge was 
brought forward and there is no evidence 
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on record to show that an offence under 
that section was committed. Further 
enquiry cannot be ordered on the bare 
possibility of an offence being disclosed 
on further evidence being taken. There 
must be something on record to indicate 
that such an offence was committed or 
there must be something to show that 
further evidence is available, which has 
not been taken and which would support 
a charge for that offence. In this case 
neither position is made out. 

The order of the District Magistrate is 
set aside. 

1923 Madras. 60. 

Ramesam, J. 

Thyalycc Aiunidl ... Petitioner. 

V. 

Srirangaroya Goundan and 

another ... Respondents. 

Cr. Rev. No. 51 of 1922 and Cr. Rev. 
Pet. No. 51 of 1922 dated 5th May 1922 
revising the order of Sub-Div. Magistrate 
of Erode, dated 8th May 1921 in Mis. C 
No. 38 of 1920. 

(tz) Cviminal P. C., Ss. 145 (ind 439— -Pevtston 
—' Want of jurisdiction—Serious irregularity- ~ 
Government of India Act (1915) S. 107. 

Whea there is iuitial want of juiisdictioa it is 
clear that the proceedings though they may pur¬ 
port to be under S. 145 are not really proceedings 
under it aod the High Court oan interfere under 
S. 4S9, Or. V. C. but if the p'oceedings were pro¬ 
perly started, all interference on the ground of 
serious irregularity amounting to improper exer¬ 
cise of jurisdiction or improper refusal to exer 
oise it can be only under S. 107 of the Charter 
Act. 81 Mad. 518 Foil. ; 26 M.L.J. 280 Kof. 

(P. 62.) 

( 6 ) Criminal P. C., 5. 145— -Possession by 
servant. 

S. 145 is not meant to bo used to protect the 
possession of a servant against the master. 

(P. 63.) 

K. F. Krishnaswami Aiyar and N, 
Swaminatha Aiyar —for the Petitioner. 

L. A. Govindaraghava Aiyar— lor the 

Respondents. 

Order:— This revision petition is 
against an order of the Sub-Divisional 
Magistrate of Erode, dated 8th December, 
1921. An objection has been taken by 
Mr. Govindaraghava Aiyar, the learned 
vakil for the respondents, that I have no 
power to interfere. He relied on Kamal 


Kuity V. Raja of Chirakkal, (l) (Ayling 
and Napier, JJ.) and Emperor v. Sakka- 
mat Alt, ( 2 ) (Knox, J.). A sentence in 
Kamal Kutty v. Udayavarma Raja Valia 
Raja of Chirakal. (l) ** Once he is so 
satisfied his jurisdiction is complete and 
his subsequent action must be considered 
in relation to procedure and not jurisdic¬ 
tion ” ; quoted with approval and followed 
in Vellanki Srinivasa Jagannatha Rao v. 
Venkata Gopalakrishna Raoy (3) (Ayling, 
J.), produces the first impression that it 
decided that, once the proceedings are 
properly started under S. 145, there can 
be no challenge of those proceedings 
before the High Court. But the words 
must be considered in relation to proce¬ 
dure ” do not support such a view of the 
case. They rather show that no point of 
jurisdiction can be made after the initial 
stage but only a question of serious irregu¬ 
larity in procedure. For if no such power 
of interference exists, there is nothing to 
consider. The point argued in Kamal 
Kjctty V, Udayavarvia Raja Valia Raja 
of Chirakkal (l) was only a question of 
jurisdiction and the observations in the 
judgment refer to the only contention 
raised before the learned Judges. In Veh 
lanki Srinivasa Jagannatha Rao v. Ven¬ 
kata Gopalakrishna Rao, (3) the irregula" 
rity complained of was that some of the 
evidence was taken by another Magistrate 
to whom part of the enquiry was delegat¬ 
ed and I must take it that in the opinion 
of his Lordship (Ayling, J,) it was not 
such an irregularity as to justify an inter¬ 
ference with the orders. In Criminal Revi¬ 
sion Case No. 407 of 1920, Napier, ]., who 
was the other learned Judge who took 
part in Kavial Kutty v. Udayavarma Raja 
Valia Baja of Chirakkal {l) sa.\d. “it 
would have been better if he had referred 
to their evidence in his order but I cannot 
treat the absence of such a reference as a 
serious irregularity far less, a want of 
jurisdiction "—showing a serious irregula¬ 
rity may be a ground for interference 
(otherwise these words are unnecessary). 

I will show later on that where serious 
irregularity is a ground for interference 
the interference can be only under the 
Charter Act (S. 107) and not under S. 439 
of the Criminal Procedure Code. 

1. (1913) 36 Mad., 275. 

2. (1919) 41 All., 302. 

3. 10 L. W., 447. 
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Anyhow Mr Govindaraghava Aiyar 
had to concede in the course of the argu- 
menti with reference to other decisions to 
which I shall presently refer that there 
may be cases in which the High Court 
can interfere on account of serious irregu- 
larity in the proceedings of the Magistrate 
amounting to improper exercise of juris¬ 
diction or improper refusal to exercise his 
jurisdiction. In Mahamed Koolayappa 
Rowther v. Sheik Abdul Kadif Rowthen (4) 
(to which Ayling, J. was a party) it was 
held that? where the finding of the Magis* 
trate was that the parties had joint pos¬ 
session S. 145 does not apply and the 
order was set aside. I agree with this 
decision and the cases in Nritta Gopal 
Singh V. Chandi Charan Singh (5) Mak- 
han Lai Roy v. Barada Kanta Roy (6) 
and.Manz^ Chandra Chakravarti v. Preo 
Nath Kuar (7) on which it was founded 
(see also Basanta Kumari Dasi v. Mahesh 
Chandra Laha (8). I wish to point out 
that the High Court could not interfere in 
such a case if the sentence in Kamal 
Kutty V. Udayavarma Raja Valia Raja 
of Chirakkal (ij Quoted above is under¬ 
stood as if it meant to lay down that the 
High Court can never interfere if it were 
satisfied that the proceedings started pro- 
perly. In Tarunjan Bibee v. Asamuddi 
Bepari (9).» Dharni Kanta Lahiry Chow- 
/lury V. Girtja Kanta Lahiry Cho'wdhtiry 
UO) and Radha Raman Ghose v. Baliram 
Ram (11) it was hold that the possession 
of a partner or a trustee or an agent is 
the possession of all the partners, co-trus- 
tees or principal and S. 145 should not 
be used to protect such possession and 
orders under S. 145 were set aside. It 
IS true that the first of these cases was 
assented from in Narayana Asari v. 
Kandasami Asari (l2) reversing the deci- 
Sjon of Sadasiva Aiyar, J. in Kandasami 
4sari V. Narayana Asari fl3). But the 

^issent IS on the merits as to the proper 
cope of S, 145 and the nature of the 
possession governed by it. All these cases 
re authorities for the proposition that 


4. 

5. 

6. 

7. 

8. 
9 

10 . 

11 . 

12 . 

13. 


(1914) 

(120b) 

!l906) 

(1912) 

(1918) 

(1899) 

(I 9 O 8 ) 

(1905) 

(1916) 

(1916) 


27 M. L. J. 199. 

10 C. W.N. 1088. 

11 c. w. N. 512. 

17 C. W. N, 205. 
40 0al. 982 
4 0. W. n.'426. 

8 0. W N. 485. 
a2 Cal. 249 . 

8 li. W. 164. 

2 L. W. 107. 


when S. 145 is seemingly misapplied, 
the High Court can interfere. If the 
correct view is that an agent s possession 
or sole partner’s possession will not be 
protected under S. 145 (as these Cal¬ 
cutta cases hold) but the Magistrate issu¬ 
ed an order under S. 145 the High 
Court will interfere to set aside the order. 
If the correct view is that such possession 
must be protected under S. 145 (which 
is the view in Narayana Asari v. Kanda¬ 
sami Asari (12), the High Court will in¬ 
terfere to set aside an order refusing to 
give such protection. The case in Nara¬ 
yana Asari v. Kandasami Asari (12), can¬ 
not be explained away on the ground that 
the Magistrate in that case gave the order, 
that It vvas a single Judge of the High 

Court (Sadasiva Aiyar, J.,) that vacated 

It and the Judges who decided Narayana 
Asari v. Kandasami Asari (12), sitting 
in Letters Patent Appeal restored the 
Magistrates order. I imagine that if 
the Magistrate himself refused to pass 
an order under S. 145 m that case, 
the High Court would be equally em¬ 
powered to interfere, for, I do not think 
anybody would contend for the absurd 

anomaly that the High Court can inter¬ 
fere in Letters Patent Appeal with a 
wrong order of^ a single Judge of this 
Court but not with a wrong order of the 
Magistrate. Such a view will involve the 
further anomaly that the High Court can 
interfere where the Magistrate refused an 
order under^ S. 145 and a single Judge 
confirmed it, but the single Judge himself 
cannot set aside the order of the Ma-^is- 
trate even if he knew it to be wrong. 

Now I come to other instances of inter¬ 
ference. InVaithianatha Aiyar y Sul- 
PaUc An.mal ( 14 ) (to which Aylbg, J 

a party) it was held that there was no 

finding and the case was sent back. In 

n tt’pr HCoutts-Trotter, 

JJ. interfered in a case where there were 
several items, on the ground that all the 

daimants of the various items were not 
SerTf- therefore that 

either Aylmg, J. nor Napier, J. meant 

what is sought to be attributed to the 

decision in Kamal Katti v. Udayavarma 
Raja Yalta Raja of Chirakkal. (l) In Sri- 
manavedan Raja y, Paratrat.n.„, 

14. (1914) 1 L, w. 989. 

15. (l'J20) 12 L. W. 816. 
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du, (16) no oral evidence was taken and 
the case was sent back by two Judges of 
this Court. In Marudanayakam Pillai 
V. Mohammad Rowthen, (17) Seshagiri 
Aiyar, J. interfered on the ground that 
the Magistrate refused to take the evi¬ 
dence of witnesses tendered. Ke distin¬ 
guished Kamal Kutti v. Udayavarma 
Raja Valia Raja of Chirakkal, (1) In Pana- 
ganti Parthasarathy Nayantm Gam v. 
Pallikapu Venkatasami Reddy^ (18) 
Miller, J. set aside the Magistrate’s order 
on the ground that it dealt with the right 
to possession and not to the actual pos¬ 
session. In Kailash Behari Lai v. Jai 
Narain Rai (19) the whole oral evidence 
was not considered and the High Court 
interfered. In Atul Hazrah v. Uma Cha- 
ran (20) the High Court (Chitty and 
Walmsley, JJ.) interfered on the ground 
that a judgment-debtor should not be pro¬ 
tected under S. 145. 

In Lai Behari Saha v. Bejoy Sankar 
Sikdar (21) the High Court set aside the 
order on the ground that the order was 
based on what the Magistrate saw and 
heard and inferred at the local enquiry 
and which is not on the record. This case 
comes nearest to the case before me. In 
Ammuga Govindan v. Veukatasubbier {22)f 
Wallis, J. set aside the order of the 
Magistrate on the ground that the Magis¬ 
trate himself ought to take the evidence 
and the order was based solely and sub¬ 
stantially on evidence recorded by a Sub¬ 
ordinate Magistrate. I would here point 
out that the decision in Vellanki Srini¬ 
vasa Jagannatha Rao v. Venkata Gofala- 
krishna Rao (3) is inconsistent with this 
and as between the two, I would prefer to 
agree with the view of Wallis. J. in Arn- 
muga Govindan v. Venhatasnbbier. (22) 

When there is initial want of jurisdic¬ 
tion it is clear that the proceedings, though 
they may purport to be under S 145, 
Criminal Procedure Code are not really 
proceedings under it and the High Court 
can interfere under S* 439, Criminal Pro¬ 
cedure Code, but if the proceedings were 
properly started, all interference on the 
ground of serious irregularity amountin g 

16. (1920) 38 M. L J. 73. 

17. (1916) 84 I. C. 329. 

18. (1910) 34 Mad. 138. 

19 (1920) Pat. 289. 

20 (1916) 20 G. W. N. 796. 

21. (1906) 10 C. W. N. 181. 

22. (1908) 31 Mad. 82. 


to improper exercise of jurisdiction or im¬ 
proper refusal to exercise it can be only 
under S. 107 of the Charter Act. In 
Bhaskari Kesavarayudu v. Bhaskaram 
Chalapatirayiidu (23), the petition was 
filed under S. 439, Criminal Procedure 
Code and there was no question of juris¬ 
diction, This was pointed out by Sadasiva 
Aiyar, J. in Palany Chefty v, Rathina 
Chetty, (24) where he held that the High 
Court had power to interfere under the 
Charter Act in an appropriate case. I 
may add that the High Court m Bhas- 
kari Kesavarayudu v. Bhaskaram Chala- 
patirayudu (23), considered the arguments 
on the merits and held that S. 145 may 
be used to protect the possession of a 
manager of a joint family following Sri 
Mohan Thakur v. Narasing Mohan Tha- 
kur (25) and distinguishing Tarujan 
Bibee v. Asamuddi Beparti (26), Dharani 
Kanta Lahiry Chowdhury v. Girija Kanta 
Lahiry Chowdhury (27) and Radha Raman 
Ghose V. Baliram Ram^ (28) (which 
were cited before them—though the 
report does not give the references) as 
‘‘ cases of co-trustees or ordinary partners 
in which the rights of each trustee or 
partner are equal.” In Sundar Nath v. 
Barana Nath (29), the opinion of Walsh, 
J. seems to be that, though the High 
Court cannot call for records under S. 
439 of the Charter Act the party can in¬ 
voke the superintending power of the 
Court, if the record had been sent for and 
the application had been admitted. 

I would observe that I have not con¬ 
sidered, as it is irrelevant, the particular 
irregularity which was the ground of in¬ 
terference in each of the cases cited by 
me. It is possible that different Judges 
may take different views on the question 
whether a particular irregularity is grave 
enough to justify interference. I have 
cited them only to show that the power 
exists provided that there is irregularity 
serious enough to vitiate the order in the 
opinion of the Court. 

In the present case, the plea of the coun¬ 
ter-petitioner was that Sellappa Goun¬ 
dan helped the petitioner (who was a 

23. (190d) 31 Mad. 318. 

24. (lOli) 26 jVI. L. j. 203. 

25. (1900) 27 Cal. 259. 

26. (1899) 4 C. W. N. 426. 

27. (1903) 8 C. W. N. 486. 

28. (1905) 82 Cal. 249. 

29. (1918) 40 All. 364. 
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young widow of 20) in all her litigation 
with her mother-in-law. In paragraph (6) 
the counter-petitioner says “ Sellappa 
Goundan prosecuted the suit with Thyal- 
yi Ammal as the plaintiff and carried on 
litigation in three Courts, all of which 
ended in favour of Sellappa Goundan ”, 
as if Sellappa Goundan was then the 
real owner and plaintiff was merely a 
benamidar. In view of the fact that the 
title at that time was in the plaintiff and 
is still in her and all that the counter¬ 
petitioner could plead (in paragraph 5) is 
a bare agreement without any conveyance, 
the suggestion that the title was in Sel¬ 
lappa Goundan is so absurd that it only 
shows the extravagant position taken up 
by the counter-petitioner. All the docu¬ 
mentary evidence from the termination of 
the litigation up to the present dispute 
was in favour of the petitioner. The 
Magistrate says ; 

The couQter-petifcioners readily admit that 
the pattas and kist receipts are also in the name 
of petitioner. There is therefore no doubt as to 
the legal right of petitioner to the lands. But 
the question is whether petitioner was actually 
enjoying the lands.” 

There is a good deal of fallacy in these 
statements. The Magistrate seems to 
think that a person must deal with the 
tenants personally or collect the rents 
from them personally or periodically visit 
or walk on the land if the dealings are to 
constitute possession in law. He later on 
says that Sellappa Goundan “ must have 
enjoyed the lands keeping the petitioner 
under his protection.’’ According to the 
learned Magistrate, if A (a female who is 
the owner of certain lands) and B a 
friendly male who helps her, live together 
and enjoy the income of the lands and B 
has all the dealings with the tenants such 
as negotiating the lease with a tenant, 
getting him to execute the Muchilika in 
A s name and collects the produce and 
brings it to the house to be enjoyed by 
both, A has no possession, whereas the 
correct view is that, in such cases, A is the 
person in actual enjoyment and legal 
possession, and B is merely a servant. B 
has not even an agent’s possession. On 

of the Magistrate, no Zemindar 
who has a large estate consisting of 
several divisions and who manages each 
division through a Samuddar and a Tana- 
ar and no big landholder who, being at a 
distance, manages his lands through his 


clerk, is in possession of his lands. It is 
the Tanadar of the Zemindar or the clerk 
of the landholder that is in possession and 
if the Tanadar or the clerk chooses to 
rebel against the master, his possession 
must be protected under S. 145. It is far 
better that S. 145 does not exist than 
that such use should be made of it or such 
use should not bo interfered with by a 
High Court. If the Magistrate has clearly 
recorded his findings as to the facts, I 
would have at once interfered in favour of 
the petitioner. But there is no finding 
beyond the sentence, “ In the nature of 
things, he must have enjoyed the lands 
keeping petitioner under his protection ”— 
a statement based on some speculative 
consideration which does not commend 
itself to me as probable or even plausible. 
He first thinks that Sellappa Goundan 
must have helped the petitioner. The next 
step is he would not have allowed the 
petitioner to enjoy all the lands and keep 
quiet. If this meant that he would have 
claimed some remuneration for the help 
rendered, one would not quarrel with it. 
The next step is that he (Sellappa) must 
have enjoyed all the lands keeping the 
petitioner in his protection—a conclusion 
so perverse that I cannot accept it as a 
finding. When we find that this conclu¬ 
sion is arrived at after getting rid of the 
documentary evidence by saying that it 
relates to the legal right only (which is 
not correct) and by getting rid of the oral 
evidence by saying that it is unnecessary 
to enter into it—why we are not told,— 

I am of opinion there is no judgment or 
finding that any Court can accept. 

I therefore send back the case for a 
proper finding on the evidence on record 
and in the light of my remarks as to 
possession. Costs to abide the result. 

Order set aside ; Case remanded. 
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SCHWABE, C.J. AND WALLACE, J. 
R, A. Arunachala Iyer ... Appellant 


v. 

C. Subbaramiah ... Respondent. 

O. S. A. No. 116 of 1921, dated 2nd 
August 1922 from the judgment and order 
of Phillipps, J., dated 19th October 1921. 

C. P. 0.» O. 9, R, 13— 'Sufficient cause. 
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On an application to Get aside ex parte decree, 
the question to be considered by the Court is 
not whether by some human possibility, being 
wise after the event,ho could not have got there in 
time or whether a man who studied his railway 
guide a little better would not have got io 
another train or taken another route, but whe¬ 
ther the man honestly intended to be in Court 
and did his best, though in his own stupid way, 
to get there in time ; and once the Court is satis¬ 
fied that the man did try to get there and that he 
would have got there in time but for the interven¬ 
tion of an inevitable accident for which be was in 
no way te^ponsiblo, it jb the duty of the Court to 
set aside the judgment mulcting in proper cases 
the delinquent man in costs. It should never 
be the intention of the Court that a man should 
be deprived of a hearing unless there has been 
something equivalent to misconduct or gross 
negligence on his part or something which can- 
not be put right so far as the other side is con. 
esrned by making tho man to blame, pay for it. 

C. P. Rdmaswaini Aiyar and K. Ja^an- 
natha Aiyar —for the Appellant. 

K. Bha^hyam Aiyangar and V. V. 
Devanathan —for the Respondents. 

ScHWABK, C.J.:—I have expressed my¬ 
self on this subject in fairly strong langu¬ 
age before and I propose to do so again. 

When for some reason a man has not 
attended a case in Court and there is no 
sufficient explanation of his absence? the 
case, by reason of his absence, is allowed 
to go ex parte. If he comes to Court 

I afterwards and asks that his case may be 
restored to file, the question to be consi¬ 
dered by the Court is not whether by some 
human possibility, being wise after the 
event, he could not have got there in time 
or whether a man who studied his railway 
guide a little better would not have got 
in another train or taken another route, 
but whether the man honestly intended 
to be in Court and did his best, though in 
his own stupid way, to get there in time ] 
land once the Court is satisfied, as was 
the fact in this case, that the man did try 
to get there and that he would have got 
there in time but for the intervention of 
an inevitable accident for which he was 
in no way responsible, it is the duty of 
the Court, in my judgment, to set aside 
Ithe judgment, mulcting, in proper cases, 
Ithe delinquent man in costs. In all those 
’cases this universal panacea for healing 
all wounds, as it has been called in 
England, will properly be applied. It is 
not right in cases of this kind that the 
man should have his case disposed of with¬ 
out being heard. These Courts are here 
so that people who have cases can have 


those cases heard and determined, and it 
should never be the intention of the Court 
that a man should be deprived of a hear¬ 
ing unless there has been something 
equivalent to misconduct or gross negli¬ 
gence on his part or something which 
cannot be put right, so far as the other 
side is concerned, by making the man to 
blame pay for it. 

The proper order in this case should 
have been that the case should be restor¬ 
ed to the list and the judgment set aside 
on payment of all costs thrown away by 
the defendant, and that is the order that I 
propose to make. The costs of this 
appeal will be paid by the respondent. 
The costs of the application to set aside 
the judgment before Phillips, J. will be the 
costs in the cause. 

Wallace, J. ;—I agree. Whether there 
was negligence precedent or not does not 
affect the case. Under ordinary condi¬ 
tions if the appellant had started from 
Trichinopoly by the evening train on the 
12th, he would have been in time for the 
hearing of this case on the 13th, and the 
breach on the railway line is obviously a 
sufficient cause for his not appearing, and 
that is the question which the Court had 
to decide- I am quite clear that there is 
sufficient cause for his not appearing and 
I therefore agree with the judgment of 
the learned Chief Justice. 

1923 Madras. 64. 

Odgers and Devadoss, JJ. 

T. M. Snyidara Aiyar 
and another ... PJaintifFs 

Appellants. 

v. 

T. M. Anantkapadma- 

nabha Aiyar and 

others Defendants— 

Respondents. 

S. A. No. 1313 of 1920, dated 27th 
April 1922 against the decree of Sub- 
Judge of North Arcot in A S. No. 89 of 
1918. 

(a) Contract Act, 5. 10—Acceptance of benefit - 
Doing an act for another. 

Where it i-? proved that defendant co-eharer 
was asked to join in the BtJit and pay his quota of 
the expenses and was warned that he would be 
responPible for the loss that might accrue by his 
not joining the plaintiffs in filing a suit on the 
mortgage ; it cannot be eaid that he has not had 
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the option. But it 13 not necessary that ho 
should have had tho oftion of joining in the suit 
when he gladly availed himself of the benefit of 
the plaintifi’s aotion. Where a person does an 
tct_ which ifl greatly beneficial to himself and 
which is sure to benefit another, the former 
cannot claim contribution from the latter ; in 
other words where a person is bound to do'an 
act or would do an act, whether another con¬ 
sents to it or not, the former cannot claim con¬ 
tribution even though the latter derives benefit 
in consequence of the act. In shoit, where the 
benefit to himself is great, a person cannot be 
said to do the thing for another within the 
meaning of S. 70 but where defendant applied to 
be and became co-plaintiff he is liable to contri 
bute. 45 I. 0. 786, 21 Oal. 496, 83 Mad. 15. 16 
M. L. T. 375 Foil. 


in the suit as a plaintifl and by his having 
drawn out of Court his share of the decree 
amount. It cannot in my view be said 
that plaintiff intended to do the act 
gratuitously as regards 1st defendant in 
face of the notices plaintiff served upon 
him, Exs. B and B-1, the effect of which 
has not been considered by the lower 
Appellate Court. The notices go to show 
that plaintiff intended to act for 1st defend¬ 
ant in the suit as well as for himself. I 
therefore think that respondent has not 

only been benefited by his actions but 
has adopted the benefit. 


(6) Limitation Act, ArtsX-,^, ^%0~Av»Ucabilitv 
—Starting point. 

Article 120, and not 6-2 or 59, applies to a suit 
for contribution for expenses incurred by 
plaintifi from his co-plaietifi and limitation 
begins from the time when co-plaintiff got his 
share of the decretal amount. 45 I. C. 785 • 25 C 
W. N. 818 ; 84 I. 0., 54 Foil. ’ 

T. Ethiraja Mtidaliar—ior the Appel¬ 
lants 

C. Padmanabha Aiyangar —for the 
Respondents. 

Odgers, J. ; I have had the advantage 
of reading the judgment about to be deli¬ 
vered by my learned brother which sets 
out the facts. Tne matter arises under S. 
70 of the Indian Contract Act. The res¬ 
pondent in this case does not dispute that 
he has had the benefit of the 1st plaint¬ 
iffs action but he says all the expenses 
would have been incurred even if 1st 
defendant had not joined as plaintiff. It 
is true that the District Munsif found 
generally that some of the items incurred 
would have had to be paid whether or not 
1st defendant was a plaintiff in the suit 
but the appeal to the lower appellate 
Court was dismissed on two points of 
law ; (1) that the party sought to be made 
liable must not only have benefited but 
must have had the opportunity of accept- 
mg or rejecting the benefit, and that in 
^is case there is no proof of such option. 

i his is laid down in Raja of Pittapuram 

The second 

P t of law IS that when a person pay- 
ng. IS himself interested in making the 

cannot be presumed to have 
intended to act for the other. That he 

fir?T®^v“b intended to accept the bene- 

hun^ si^sfully applied to be joined 
1- (1914) 16 M. L. T. 376. 

1923 M—9 


llHULULlUUf x^uiio CTOclI iniil 

Art. 61 as applied by the lower Appellate 
Court cannot apply. It refers only to 
money paid for the defendants and as 
stated by Oldfield, J., in Viswanatha Vijia 
Kumar Batigaroo v. G. R. Orr, (2) that 
article is inapplicable to a case such as 
this where there was at the time of pay¬ 
ment no question of any immediate bene- 

ht being conferred on defendant by it It 
was there held that Art. 120 applied. I am 
of opinion that this is the proper article 
to apply and if so, the suit is in time, as 
limitation Will begin to run from the time 
1st defendant derived benefit from the suit 
i.e., when he first received a cheque for 
his share of the money decreed. 

I therefore think that a case is made 
out for appellants under S. 70 of the 
Indian Contract Act. There must be a 
finding as to which, if any, of the items 
incurred by the plaintiffs were reasonably 
necessary for the conduct of the suit and 

ower Appellate Court is requested to 

will be submit¬ 
ted in 6 weeks, 7 days are allowed for fil- 

taL?^® evidence may be 

taken. If u ,s found any items were 

reasonably necessary, appellant will have 

Lund." ‘he amount lo 

are^L^r?Ra,^-~J^" ‘he case 

t mernbers of a joint family 

LLds '"‘‘h ‘he family 

and tile wL a half share 

ana the 1st defendant one-fourth share of 

gageToufd fT' ^ °° ‘h® 

upo^S St ff 

filing o ' 4 . *^6lendant to join them in 

t he notice s of the 
2- (1918) 45 I. 0. 786 (793). 
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plaintiffs who thereupon filed O. S, No. 31 
of 1909 j on 30th Augush 1909 on the 

mortgage, making the 1st defendant a pro 
forma defendant. The 1st defendant 
made an application to the Court on l3th 
October, 1909. to be made a co-plaintiff 
which was granted. A mortgage decree 
was passed on 11th December, 1912. The 
1st defendant received his quota of the 
money in Court by cheques, dated 21st 
December, 1914 and 22nd December, 
1914. The suit out of which this second 
appeal arises was filed on 18th December, 
1917. The plaintiffs seek contribution from 
the denfendants in respect of the expenses 
Incurred by them in conducting the suit. 
The defendants plead that the expenses 
were not necessary for the conduct of the 
suit and the claim is barred by limitation. 
The District Munsif dismissed the suit 
holding that Art. 59 of the Limitation Act 
applied. The learned Subordinate Judge 
dismissed plaintiffs appeal on the ground 
that S. 70 of the Contract Act did not 
apply, that defendant had no option of 
refusing the benefit, that the plaintiffs 
acted for their own benefit and did not 
intend to benefit the 1st defendant and 
that in any event the suit was barred by 
reason of Art. 61 of the Limitation Act. 

The question whether the 1st defend¬ 
ant had the option of refusing the bene¬ 
fit could be disposed of easily. Exs. B and 
B-1 show that defendant was asked to 
join in the suit and pay his quota of the 
expenses and was warned that he would 
be responsible for the loss that might ac¬ 
crue by his not joining the plaintiffs in 
filing a suit on the mortgage. The 1st 
defendant chose not to reply- It cannot 
be said in the circumstances he has not 
had the option. But it is not necessary 
that he should have had the option of 
joining in the suit when he gladly availed 
himself of the benefit of the plaintiffs 

The question whether the plaintiffs did 
intend to benefit the 1st defendant is one 
of difficulty. The suit brought by the 
plaintiffs is for the benefit of both. With¬ 
out making the 1st defendant a party, the 
plaintiffs could not sue, as the law requir¬ 
es that all persons interested in the mort¬ 
gage should be parties to the suit. In this 
case the plaintiffs did not intend to do 
the thing they did gratuitously, for they 

clearly demanded that the 1st defendant 

should pay his share of the expenses and 


join in the suit [vide Ex. B). The respon¬ 
dents* vakil contended that where the 
plaintiff is interested in doing a thing 
which benefits himself and the defendant, 
plaintiff is not entitled to ask for contri¬ 
bution even though the defendant gets 
the benefit of the plaintiff’s act. This con¬ 
tention deserves consideration. Of the 4 
conditions required by S. 70 of the 
Indian Contract Act, two are fulfilled in 
this case, viz ,\—the legality of the act and 
the enjoyment of the resulting benefit. 
The other conditions are.—(l) Plaintiff do¬ 
ing the act for the 1st defendant and (2) 
the plaintiff not intending to do the thing 
gratuitously. I have already held that 
plaintiffs did not intend to do the act 
gratuitously. The remaining question ;— 
did the plaintiff file and conduct the suit 
for the 1st defendant—must be answered 
in the negative. It may bo taken as set¬ 
tled law that where a person does an act 
which is greatly beneficial to himself and 
which is sure to benefit another, the form¬ 
er cannot claim contribution from the 
latter I in other words, where a person is 
bound to do an act or would do an act 
whether another consents to it or not, 
the former cannot claim contribution 
even though the latter derives benefit in 
consequence of the act. In short, where 
the benefit to himself is great, a person 
cannot be said to do the thing for another 
within the meaning of S. 70 of the Con¬ 
tract Act (Vide Visxvanadha Vijia Kama- 
ra Baagaroo v. G. R.Orr (2) Abdul Wahid 
Khan v. Shalnha Bibi (3) Yo^ambal Boyee 
Ammani Ammal v. Naina Pillai Maraka- 
yar Sind Rajah of Pittapuram v. Sec¬ 
retary of State (l). 

In this c'lse the 1st defendant applied 
to the Court to be made a plaintiff and 
continued in that capacity throughout the 
proceedings. An application was made 
for amendment of the plaint and to this 
application the 1st defendant was also a 
party and the amendment asked for was 
ordered on terms and the 1st defendant 
cannot now be heard to say that he did 
not give his tacit consent to the applica¬ 
tion for amendment. If he had remained 
ex parte and had taken no interest in the 
proceedings the matter might have been 
different i but in the light of the evidence 
and taking all the circumstances into con- 

8 (1894) 21 Cal. 40fi. 

4. (1910) 33 Mad. 15. 
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sideratioa I hold that 1st defendant is 
liable to contribution to the plaintiffs in 
respect of all legitimate expenses of the 
suit. 

The next question is one of limitation. 
The District Munsif held that Art. 59 of 
Sch. I of the Limitation Act applied to 
the facts of the case. The lower Appel¬ 
late Court thought that Art. 61 applied. 
Art. 59 is clearly inapplicable. Art. 61 is 
not applicable to the present case as no 
money was paid for the defendant. Ex¬ 
penses were incurred in filing a suit on a 
mortgage and the mortgage decree was 
for the benefit of the 1st defendant as 
well. The proper Article applicable to 
the case is Art. 120. In Viswanadha Vijia 
Kuniara Bangaroo v. G. R. Orr (2), the 
facts were^ the lessees of the Sivaganga 
Zemindari executed certain necessary 
repairs to a tank which irrigated their 
lands and the defendants’ lands and also 
the lands of other persons. The lessees 
claimed a propotionate share of the ex¬ 
penses from the defendants under S. 70 of 
the Contract Act. Abdur Kahim and 
Oldfield, JJ. held that Art. 120 and not 

Art. 61 of the Limitation Act applied to 
the facts of the case. 


and Fletcher, JJ. hold ‘‘ that Art. 120 ap¬ 
plied and that the liability of the defend¬ 
ant did not arise in successive fragments 
as the plaintiff paid money to the con¬ 
tractor from day to day! the liability arose 
when the tank was filled up and the con¬ 
templated benefit was conferred.” 

In Umatol Soghar v. Zohra (6) Chap¬ 
man and Atkinson, JJ., of the Patna 
High Court held, that plaintiff would have 
no cause of action against the defendant 
if the suit intended to benefit both the 
plaintiff and the defendant was dismissed. 
It follows that the cause of action arose 
only when the 1st defendant received the 
benefit of the suit, tliat is, when he got 

cheques for his share of the amount realiz¬ 
ed in execution. 

It was contended by Mr. Padmanabha 
Aiyangar that the order on the amend¬ 
ment petition was a decree and the de- 
lendant was a judgment-debtor and he 
could not be asked to contribute after 3 
years In the first place the order on the 
amendment petition was not a decree and 
secondly the cause of action could not 
arise before the defendant received the 
benefit of the plaintiff’s action. 


The next que.stion is, from what date 
did limitation begin to run ? Time began 
to run, only from the date when the first 
defendant enjoyed the benefit of the 
plaintiffs’ act, i.e., from the date when he 
got cheques from the Munsif’s Court on 
21st December, 1914 and 22nd December, 
1914. In Upeiidra Krishna Mandal v 
Naba Kishore Mandal (5) the facts were— 
the plaintiffs and defendants were joint- 
owners of a tank situated within the limits 
of the Calcutta Municipality. The tank 
was in an insanitary condition and the 
water was so unwholesome as to be a 
menace to the health of the locality. The 
corporation issued a notice on the com¬ 
mon manager of the estate of the plaint- 
tts and the defendants directing him to 

a requisition was 

Jgnored criminal proceedings were started. 

manager arranged with the 

indeH "P Pl^'^tiffs 

demanded a proportionate share of the 

to co“„?-^°'" defendants who refused 

Sfendam ^^^d the 

—?^^^iJ^i_^^bution. Mookerjee 

5- (1920) 25 C. W. n! 813 


of to the rest 

of the claim the lower Appellate Court has 

not recorded a finding as to whether it 

was necessary to incur it for the conduct 

couhTh'^H- Appeal 

could be disposed of a finding is neces- 

ociry. 

f agree with my learned brother in the 
order p roposed by him. 

C. (1916) 34 I. c. 54. 
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19-2 against the decree of Dt. Judge, 
Trichmopoly, in A. No. 598 of 1919. 

(a) I'imiiation Act, Art. to sue- 
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tho property more than 12 years before his 
return. Held^ that for a suit by plaintiff against 
vendee» limitation began only on return from 
Port Blair. 

(6) T. F. Act, Ss. 12G, 31— Defeasance clause 
enforceable if 9 — Hindu Law and rights o/bona 
fide transferee not abrogated. 

Subject to two limitations, provisionn for 
defeasance on the occurrence of an uncertain 
event are legal and enforceable. The limitations 
are that no rule of Hindu Law should be io- 
ftinged and that the rights of transferees for 
oonsidoratioa without notice should be safe¬ 
guarded. 

(c) Hindu Law—Gift with right of revoking 
hinds donee's heirs. 

Where tho transfer deed provides that tho 
property conveyed shall go to traosferee and pass 
to his heirs in the ordinary course of inheri¬ 
tance subject to the single contiogency that if the 
plaintiff returns, it will go back to him and pass 
to him and pass to his heirs in the ordinary 
course of inheritance. Held,the clause providing 
that in the event of the plaintiff’s return all the 
properties shall revert to him, is legal and en¬ 
forceable equally upon transferee and upon his 
heirs. G M. I. A. 556 ; IG Cal. 383 ; 9 M. I. A. 136 
Foil. 

id) Civil P. C., S. 105—Scope of. 

Points decided by remand order cancob bo 
reconsidered at final hearing. 

K. R. Rangaswami Aiyengar —for Ap¬ 
pellant. 

T. V. Miithiihrishna Aiyar and K. F. 
Srinivasa Aiyar —for Respondent. 

Judgment :—This appeal arises out of 
a somewhat curious case. The plaintiff 
Venkatrama Aiyar was convicted of the 
murder of his wife and sentenced to trans" 
portation for life. On the eve of departure 
for Port Blair he executed a deed of gift 
in favour of one Singam Aiyar a relation 
of his. This was on 23—5—1900. The 

deed of gift omitting unnecessary words, 
runs as follows:—‘You, Singam Aiyar, 
should obtain possession of and enjoy the 
undermentioned moveable and immove* 
able properties with the rights of gift, sale, 
etc. In case my sentence should termin' 
ate and I should come back to my village, 
you should hand over tho said properties 
to me. If I should not return you should 
get the undermentioned properties. You 
should discharge tho debts due by me 
from my property and also collect the 
debts due to me. ” Four years afterwards 
on 20—6—1904, Singam Aiyar sold cer¬ 
tain of the immoveable properties, which 
are the subject-matter of the present 
suit, to the defendants. Singam Aiyar 
died subsequently. Plaintiff was released 
after serving 16 years and returned to his 


native place in October 1916. He brings 
the present suit to recover possession of 
the property from the vendees of Singam 
Aiyar. The District Munsif gave him a 
decree for possession and mesne profits. 
The District Judge has set aside the de¬ 
cree and directed that the suit should be 
dismissed with costs. This Second Appeal 
is now preferred to us. 

The District Judge has decided against 
the plaintiff on two grounds: one is limit¬ 
ation, which is not supported before us, 
and on which we have no hesitation in 
differing from him. The second ground is 
that the obligation to surrender the pro¬ 
perties is only a personal one against 
Singam Aiyar and his heirs and not 
against the alienees and that this suit 
against the alienees alone without im¬ 
pleading Singam Aiyar’s sons, is unmain¬ 
tainable. No objection was taken in the 
first Court on the ground of mis-joinder for 
failure to implead the sons of Singam 
Aiyar, and the question of whether the 
right to recover the property is personal 
only to Singam Aiyar and possibly his 
sons will depend on the question of 
whether the defeasance clause is legal and 
enforceable. On this point we heard a long 
and detailed argument. The relevant pro¬ 
visions of the Transfer of Property^ Act 
are Ss. 31 and 126, S. 31 says that “ sub¬ 
ject to the provisions of S. 12’* (with 
which we have no concern), “on a trans¬ 
fer of property an interest therein, may be 
created with the condition superadded 
that it shall cease to exist in case a speci¬ 
fied uncertain event shall happen, or in 
case a specified uncertain event shall not 
happen.” This is a general clause. But 
the specific clause having reference^ only 
to gifts is S. 126. This runs thus : “ The 
donor and donee may agree that on the 
happening of any specified event, which 
does not depend on the will of tho donor, 
a gift shall be suspended or revoked. 
Nothing in this section shall be deemed 
to affect the rights of transferees for 
consideration without notice. ’ Both 
S. 31 and S. 126 are subject to the 
limitation that no rule of Hindu Law 
should be infringed. This is provided 

by S. 2 of the Act, as regards S, 31 
and by S. 129 as regards S. 126, 
The general effect of this is that subject 
to two limitations, provisions for defeas¬ 
ance on the occurrence of an uncerUin 
event are legal and enforceable. Thei 
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limitations are that no rule of Hindu Law 
should be infringed and that the rights of 
transferees for consideration without 
notice should be safeguarded. This gener¬ 
al rule appears to be in accordance with 
English Law.—Vide 24 Halsbury 170. “An 
estate in fee may be granted with words 
of direct limitation so as to bo prima 
facie a fee simple, but with further 
words sometimes called words of collater¬ 
al limitation whereby it is liable to be 
determined on the happening of some 
future event, provided that this is of such 
a nature that by possibility it may never 
happen at all. An estate so limited is 
called a ‘ determinable fee ’ and moreover 
it is no objection that the future event 
may happen at a time beyond the limit 
allowed by the rule against perpetuities.’* 
Whether the defendants are transferees 
for consideration without notice so as to be 
entitled to the benefit of the last paragraph 
of S. 126 is a point which has not been 
determined by the District Judge and on 
which a finding will be necessary. 

The other question to which the argu¬ 
ment before us has been almost entirely 
devoted is whether a defeasance clause, 
such as the present, transgresses any rule 
of Hindu Law. The respondents contend 
that, unlike English Law, Hindu Law 
treats all conditions of defeasance as il¬ 
legal. Apart from any question of aliena¬ 
tion by Singam Aiyar they say that if the 
plaintiff had returned within a month of 
the execution of the gift-deed, vSingam 
Aiyar being alive and the properties not 
alienated, the plaintiff would even then 
not be entitled to recover the gifted pro¬ 
perties. We have been referred to no 
authority which lays down that an estate 
once vested cannot be divested ; and the 
main authority to which we have been 
referred Krishnaswami Aiyar v. Appu- 
vier (1) in which the principal rulings 
quoted to us are discussed is to the con¬ 
trary effect, and we can see no reason 
why we should hold in appellant’s favour 
on this point. What we have been referred 
to IS the collection of rulings (of which 
oreemathi Soorjeemoney Dassee v. Deeno- 
bando Mullic (2) and the Tagore case (3) 
are the best examples), dealing with varia- 
m the ordinar y rules of inheritance 


purporting to be directed by wills. We 
make no distinction between gifts and 
wills. But we must observe that the 
general principle of all these decisions 
appears to be the desirability of frustrating 
the attempts of private individuals to 
vary the course of inheritance prescribed 
by Hindu Law. Wo will quote one passage 
from the Tagore case : “ It follows directly 
from this that a private individual, who 
attempts by gift or will to make property 
inheritable otherwise than the law directs, 
is assuming to legislate, and that the gift 
must fail and the inheritance take place 
as the law directs.’ This was well ex¬ 
pressed by Lord Justice Turner in Soorjee- 
mony Dosses v. Deenohomlo Mullick. (4) 
man cannot create a new form of 
estate or alter the line of succession 
allowed by law, for the purpose of carry¬ 
ing out his own wishes or views of 
policy. Similarly in Krisloromoni Dasi 

v.Narendra Krishna Bahadur, {5) what 
IS condemned is the initiation of a course 
of succession unknown to Hindu Law. It is 
with this principle in mind that a reference 
has been made in Sreemathi Snrjeemoney 
Basse v. Deenobondo Midlick, (6) to the 
limitation of the defeasibility of an event 
which has to happen, “ if at all immedi¬ 
ately on the close of a life in being." Now 
the slightest consideration oj the deed of 
gift which we are considering, E.x. A, 
will show that it does not purport or 
attempt to alter the ordinary course of 
succession by inheritance or to create any 
new form of estate unless the defeasible 
estate is perse unknown to Hindu Law, 
a point on which, as already stated we 
can bnd no authority. Exhibit A provides 
that the property conveyed shall go to 
Binpm Aiyar and pass to his heirs in the 
ordinary course of inheritance subject to 
the single contingency that, if the plaintiff 
returns, it will go back to him and pass 
to him and pass to his heirs in the ordin¬ 
ary course of inheritance. We do not 
therefore, think that any of the rulings 
of this class quoted by the learned vakil 
tor the respondents has any bearing on 
the present case. In our opinion the 
c ause providing that in the event of the 
P aintiff s return, all the properties shall 
revert to him is legal and enforceable, 


1. 1920) 12 L. W. 519. 

2. (1832) 9 M. I. A. 123. 
8. I. A. Supp. Yol. p. 47 . 


4. (1856) 6 M. I. A. 526. 

5- (1882) 16 Cal. 383=19 I. A. 29. 
6. (1862) 9 M. I. A. 136. 
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upon equally Singam Aiyar and upon 
Singam Aiyar s heirs. 

It only remains to determine whether 
the defendants are entitled to resist the 
suit as purchasers for consideration with¬ 
out notice. This is embodied in the second 
issue, and on this we must request the 
District Judge to return a finding within 
two months on the evidence already on 
record. Seven days are allowed for filing 
objections. On return of the finding the 
following judgment was delivered : 

Judgment :—In this case? the learned 
Judges who heard the case in the first in¬ 
stance called for a finding on the question 
raised in issue (z) whether the contesting 
defendants were bona purchasers for 
value without notice and as such have a 
valid title against the plaintiff wliich they 
could rely upon under S- 126 of the 
Transfer of Property Act. The learned 
District Judge has returned a finding that 
they were purchasers for value. But on 
the question of notice his finding is some¬ 
what indefinite. On looking to the facts 
stated by him, it. is however clear to our 
mind that they are persons who purchased 
the property with notice of the defeasance 
clause in the original deed of gift granted 
by the plaintiff to Singam Aiyar. Ihe 
District Judge says that their attention 
was drawn to the terms of tne document 
and that they read the document. Read¬ 
ing the document and looking at the 
nature of the title under which Singam 
Aiyar held the property, ho thinks is a 
kind of constructive notice 1 this is clearly 
wrong. They had actual notice of the 
title under which the property was held by 
Singam Aiyar, and therefore we must 
hold that the contesting defendants do not 
bring themselves within S. 126 last clause, 
so as to be able to support their title as 
against the plaintiff. 

The learned Judges on the former occa¬ 
sion observed at the end of their judgment 
“It only remains to determine whether 
the defendants are entitled to resist the 
suit as purchasers for consideration with¬ 
out notice.” It is only on that issue 
that they sent the case down for a 
finding. It is now argued before us that 
there are still matters to be disposed of by 
this Court before a final decree is passed 
'in this case, and it is contended in the 
first instance that really no question of 
notice would arise on a proper construc¬ 


tion of Ex. A as the sale in the parti¬ 
cular instance to the contesting defendants, 
was authorized by the document. We 
could not allow this point to be raised now 
even if there is anything in it as it would 
be entirely against the judgment of the 
learned Judges on the former occasion by 
which the parties are bound. 

In the next place it was argued that we 
should call for a finding on issues 5 and 
6, issue 5 relating to the question of equi¬ 
ties that might arise in favour of the 
defendants, and issue 6 relating to com¬ 
pensation for improvements alleged to 
have been made. 

As regards issue 5, it is clear that the 
equities could not be worked out in this 
case as an account will have to be gone 
into of all the dealings with all the pro¬ 
perties of the plaintiff from the time when 
he left this country. The learned District 
Judge held that that could not be done 
without his heirs being made parties to 
the suit. Apparently on the former occa¬ 
sion when the case was before this Court 
the matter was not pressed and no find¬ 
ing was asked for on that issue. 

Again as regards issue (6) the matter 
stands thus. The learned District Munsif 
found in very strong terms that the alleg¬ 
ed claim for improvement was mythical 
and unproved. Against that no doubt on 
appeal to the District Judge a ground was 
stated in the appeal memo but it would 
appear from the judgment of the District 
Judge that the point was not really argu¬ 
ed before him. J.^erhaps as he was revers¬ 
ing the decree in favour of the defendants 
the fact that it was not argued before him 
may not be very material. But when the 
case was before this Court on the former 
occasion when a finding was called for it 
should certainly have been brought to 
the notice of the learned Judges that a 
finding on this matter would be necessary 
for the disposal of this case. However, 
that may be, acting under S. 103 of the 
Civil Procedure Code we have heard the 
evidence on the point ourselves. We con¬ 
sider that the District Munsif’s view of 
the claim for improvement is clearly cor¬ 
rect. It is therefore unnecessary to remit 
the case on issue (6) even if we think 
that that issue is open to consideration at 
this stage- In these circumstances wo 
must accept the finding. 
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In the result the decree of the lower 
Appellate Court must be set aside and 
that of the District Munsif restored with 
costs in both Courts- 
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tiar Charity Fund 
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V. 

G, R, Krishnasa7ny 

Chetty ... Respondent. 

O. S. A. No. 109 of 1921, dated 2nd 
August 1922 against the judgment and 
decree of Phillips, J., dated 1st Sep¬ 
tember 1921. 

T. P. Act, S. 58 Mortgage — Oonstruction, 

The meaning and the legal effect of a docu¬ 
ment ia to be determined on its own terms 
alone. Under a mortgage posses.sion of the 
mortgaged property was given to the mortgagee 
bat rent and profits were cot given in lieu of 
interest. There waB a separate provieion fixing 
the rate of interest and the method by which it 
was to be recovered, namely that the rents and 
profits were to bo set off, as far as available, 
towards the payment of inteiest. The contin- 
goficy of an excess of rents and profits over inter- 
estor vice versa specifically contemplated, 
and foi the case of defioit, where the whole of the 
interest was not met from rents and profits, it 
was provided that the mortgagee may recover 
from the mortgagors month after month. Ihe 
sum to he repaid prior to ledemption and for the 
purpose of redemption was merely the original 
principal sum. Held : that the docunjont meant 
that interest was not to be a charge on the 
mortgaged pioporty but was left to bo recovered 
under the personal covenant of the mortgagors. 

A. Krishnaswami Aiyan S. Ranga- 
swami Aiyengar—iox the Appellant. 

/^* Bajah Aiyar and It, Ganapathi 
Aiyangar for the Respondent. 

Wallace, J.The chief point in this 
appeal is whether the terms of the mort¬ 
gage document in suit imply and impose a 
charge on the mortgaged property. The 
mortgage is not one which will come under 
the definition of any of the ordinary kinds 
of mortgage. It is not a simple mort¬ 
gage because possession of the mortgaged 
property is given \ hence the usual prin- 

mortgage interest as 

will IS secured on the property 

Ts fr,?.. It is not a 

usufructuary mortgage, because the rents 

and profits are not given in lieu of in¬ 


terest ; but there is a separate provision 
fixing the rate of interest and tho method 
by which it is to be recovered, namely 
that the rents and profits are to bo set off, 
as far as available, towards the payment 
of interest. The contingency of an excess 
of rents and profits over interest or vice 
versa is specifically contemplated and for 
the case of deficit, where tho whole of the 
interest is not met from routs and profits, 
it is provided that the niortgageo may 
recover ‘‘from us (that is the mort¬ 
gagors) month after month.” This to my 
mind means that tlie remedy which the 
parties secured by the mortgage for any 
interest not discharged by the rents and 
profits was a personal remedy, and that 
such deficiency was not to bo added to 
the principal mortgage sum. This view 
is strengthened by a further sentence 
in the mortgage-deed “ we shall pay the 
aforesaid principal of Rs. 10,000 to you 
or your order, redeem this mortgaged pro¬ 
perty and take back the do'ument” which 
seems to me to indicate further that the 
sum to be repaid, prior to redemption and 
for the purpose of redemption, was merely 
the original principal sum, I therefore 
hold that this document means that inter¬ 
est was not to be a charge on the mortgag¬ 
ed property, but was left to be recovered 

under the personal covenant of the mortga¬ 
gors. 

Several reported cases have been put 
before us. With regard to these it is essen- 
tial to say first that the moaning and the 

legal effect of a document is to be deter¬ 
mined on Its own terms alone. The two 
rases most akin to tho present one are 
Find Kuar v. Murli Dhar (l), and Chinta- 
man v Dulari (2). In the former case 
the chief point for decision was whether 
there was a mongage at all, but it was 
incidentally decided that where there was 

that interest 

should be paid by the mortgagor “ from 
own pocket ’, there was no charge 
created on the property for interest. Such 
a recital is similar to the recital now 
before us that interest shall be recover- 

33 All 107 In 

, ‘ ^ '*• held that, where the 

provided that the rents and 
profits were to be appropriated by the 
mortgagee on account of interest’ and 
t ^, tor any deficiency to recov er the 

1. (1878) 2 All. 527 

2. (1911) 33 All. 107. 
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whole amount due for interest, the mort¬ 
gagor would meet that deficiency with 
interest at Rs. 2 per cent, per mensem this 
deficiency was realizable from the mort¬ 
gaged property. With reference to this 
case I would point out that the exact 
terms of the document are not given in 
the judgment, and that the exact terms 
are obviously of peculiar importancej 
since although the resume of the docu¬ 
ment given m the judgment seems to 
show that the stipulation regarding the 
payment of interest on the deficiency of 
interest was shown as that regarding 
deficiency of interest itself? the learned 
Judges held that while there was a charge 
on the property for the latter there was 
no charge on it for the former. Therefore 
in the absence of the exact terms of the 
document in that case I am not pre¬ 
pared to adopt the ruling to the present 
case. In Ali Ahmeed v. Kalka Prasad (3) 
the mortgagee took the annual profit in 
lieu of interest and therefore there was a 
true usufructuary mortgage under which 
no question of a charge on the property 
for interest can arise? and the covenant 
was to pay “ from my own pocket *’ the 
deficiency, not of interest? but of profits— 
obviously a personal covenant. Ihe other 
cases quoted before us do not seem to 
have any useful bearing on the present 

case. 

I therefore hold that there is no suffici¬ 
ent reason for disturbing the finding of 
the lower Court that there was no pro¬ 
vision in this mortgage charging the pro¬ 
perty with payments of the interest. 

As to the other point argued it is suffi¬ 
cient to say that I agree with the original 
Court that there is no evidence that there 
was any refusal by the mortgagors to pay 
the assessment, quit-rent, etc.? which com¬ 
pelled the mortgagee td find money for 
those charges in order to preserve the pro¬ 
perty from sale, and that therefore S. 72 
of the Transfer of Property Act cannot be 
called in aid to charge the property with 
these payments. The document clearly 
says that if the mortgagors do not pay the 
charges the mortgagee shall recover 
“ from us ”, that is, the covenant is a per¬ 
sonal one. 

I would therefore dismiss the appeal 
with costs. 


ScHWABE? C.J.:—I agree and have 
nothing to add. The appeal will be dis¬ 
missed with costs. 
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ScHWABE? C, J. AND WALLACE, J. 


P. R. Srinivasa Iyengar ... Judgment- 

debtor—Appellant. 


V. 

S. L. Narayana Eao ... Decree-holder— 

Respondent. 


O. S. A. No. 40 of 1921? dated 24th 
August 1922 from the order of Kumara- 
swami Sastri, J.? dated 1st March 1921. 

(a) TAmUation Act — Art. 183, CL 5~~Foreign 
decree—Execution in British IndiaSiep-in-aid 
of execution—Oonstruciioiu 

An application in Mysore Court to transmit 
the papers to a Court in British Indi^, as to aoy 
Court in Mysore is a step-in-aid of execution 
according to the Mysore Law which must be 
applied to the oaeo. The Pull Bench decision in 
Peares Leslie v. Perumal (1) that an application 
to transmit the papers to a foreign Court is 
not a step'in-aid of execution is not applicable 
to the ease. 43 Bom 420 Appr. 


(P. 73, Col. 2.) 

PER SCHWABE, C J.:—The law to be considered 
is that of the piace where the application is 
made which will generally also be the place of 
origin of the decree and 01. 5 of the Art. 132 of 
the Indian Limitation Act must be read to mean 

to take some step which, according to the law 
of the place where the application therein refer¬ 
red to has to be m ide, is a step-in.aid of exeou- 
tion.” 


(P. 73, Col. 2.) 

PER Wallace, J When we have to consi¬ 
der the interpretation of Art. 182 with reference 
to execution of a foreign decree, we have to con¬ 
sider not whether the application would have 
been a slep-in-aid in British India with reference 
to the execution of a British Indian decree, but 
whether the application having reference to a 
foreign decree and having been brought 
in the proper foreign Court, was a step-in- 
aid under the law of that Court and if it 
was, fcuch a step-in-aid, it satisfies Art. 183. 
When a foreign Court has laid down that 
an application such as the present to rans- 
mit the documents to British India was t > the 
time it was made, a proper step-in-aid of exeoo- 
tion, it would be wrong for the British Indian 
Court to hold, when called on to execute that 
foreign decree that that application was not at 
the time it was made, a perfectly legal stop-m¬ 
aid within the meaning of Art. 182 of the Indian 

Limitation Act. 

(P. 76, Col. 1.) 

(6) Civil P. <7., S. IZ—Foreign 
Whether binding on a Court in British India 
A step-in aid of execution. __ 


8. (1916) 14 A. L. J. 986. 


1. 40 Mad. 1069. 
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Per Schwabct G. </■-' Where there haa beau a 
foreign judgment on a matter directly adjudica¬ 
ted upon between the same partiea, under the 
section it is not open, whatever the High Court 
might have said in such oases, to an unsuooess- 
lul party to the application in the foreign Court, 
to contend that the law there is otherwise. 

(P. 73, Col, 2). 

A.. M.rishttdsxvdTTii Aiycf arid, S, DoTCLi" 
Aiyer--ior the Appellant. 

L. S. Veeraraghdva Aiyar—for the Res¬ 
pondent. 

Schwabe, C.J.:— T. his appeal is from an 
order of Kumaraswami Sastri, J., granting 
an application to execute a decree for 
costs of the District Court of Mysore. 
The judgment-debtor objected on the 
ground that it was barred by limitation. 
The facts so far as they are relevant are 
that the original decree was dated June 
19th 1911, and that in 1912 and 1914 
attempts were made to execute the decree 
through the Small Cause Court, Madras, 
which failed through want of jurisdiction 
of that Court and ended in about April 
1914 by the sending back of the papers 
in the case by the Small Cause Court to 

In December 1916 
an application was made to the District 

Court of Mysore to transmit the decree 
to die Madras High Court which failed 
owin^g to there being an attachment on 
the decree. A further application of the 
same nature was made on March 15th, 
1918 which application was dismissed by 
the Mysore District Court on January 30, 
U19 but granted on appeal by the Chief 
'-ourt of Mysore on July 21, 1920. 

In pursuance of that order, a certified 
copy of the decree has been transmitted 
to this Court, and the application in this 
case is for leave to execute that decree. 
Ihe period of limitation in such cases is 
provided by Art. 182, Cl. 5 of the 
Limitation Act of 1908 under which 
tne time from which the period of 
limitation begins to run is the date of 
applying in accordance with law to the 
sTn in execution to take some 

decrer u ■ execution of the 

thZ {( i '=°'"mon ground in this case 

cSiri nf ‘^e Mysore 

1918 are steps in-aid of 

rxecunL steps-in-aid of 

eMcution, th^ application is barred by 

Ma ch ?9°18 7'’! o' 

March 1918 to the District Court and the 
1923 M—IO 


subsequent appeal were attended and 
argued by both the parties and the point 
was then raised and fully argued that tlio 
application to transmit the papers with a 
view to obtaining execution by this Court 
is not a step-in-aid of the execution of de¬ 
cree, and the Full Bench of the Chief 
Court of Mysore {vide Mysore Chief 
Court Reports, Vol. 25, page 298j decided 
that it was according to the law of 
Mysore a step-in-aid of execution. The 
law of limitation contained in Cl. 5, 
Art. 182 of the Mysore Act is identical 
with Cl. 5, Art. 182 of the Indian 
Limitation Act. The difficulty arises 
owing to the fact that a converse case of 
the transmission of papers from this 
Court to a Native State for the purpose of 
obtaining the assistance of the Court of 
that Native State in executing a decree of 
a Court in this Presidency came before a 
Fuh Bench of this Court in Piearce Leslie 
v. Peiumal (l) and it was there held that 
such a step was not a step-in aid of 
execution. We therefore have the 
anomalous position that in interpreting 
statutes in identical terms, the Chief 
Court of Mysore has held that an appli¬ 
cation to transmit the papers in a Mysore 
case to this Court is a step-in-aid of 
execution, while this Court has held that 
the application to transmit the papers in 
a Madras case to Travancore is not a step- 
m-aid of execution. The question to be 
considered is according to that system of 
law, the step taken is or is not a step-in- 
aid of execution, and in my judgment the 
law to be considered is that of the place 
where the application is made which will 
generally also be the place of origin of the 
decree and I think that Cl. 5 of the 

mii^i if"' Limitation Act 

which according to the law of the place 

h’® application therein referred to 

tion^ step-in-aid of execu-' 
Lon- It follows that it is the law of 

Mysore that has to be considered. By 

S. 13 of the Civil Procedure Coda, a 

reign judgment is conclusive as to any 

Kr' ‘ adjudicated upon 

beuveen the same parties. There has ini 

rnitf ^ foreign judgment on thi^ 

matter directly adjudicated upon between 

thl that according to 

of Mysore this is a step-in-aid of 

1- (1917) 40 Mad. 1069. 
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execution and I think that under that 
section it is not open) whatever this Court 
might have said in such cases, to an un¬ 
successful party to the application in 
Mysore to contend here that the law of 
Mysore is otherwise. I should add that I 
do not agree with the contention addressed 
to us that the order applied for in Mysore 
was an application for the mere perfor¬ 
mance of a ministerial act. It was an 
application to the Court in its judicial 
capacity and the Court’s order was a 
judgment. Further apart from this section, 
there is in this case a decision to this 
effect by the highest Court in Mysore. In 
my judgment the fact that a Full Bench 
of this Court holds that the law in British 
India is otherwise is not a suflScient 
ground for this Court to hold that the 
Chief Court of Mysore has interpreted the 
Mysore statute wrongly, although the 
statutes are in identical terms. It follows 
that as the step is to be a step which 
according to the law of Mysore is a step- 
in-aid, in my judgment we are bound to 
hold that this application to transmit the 
papers here was a step-in-aid of the execu¬ 
tion of the decree. 

I desire to add this! that the question 
whether a similar application to transmit 
the papers would have been a step-in-aid 
if made in British India, in the view that 
I have expressed, does not arise for deci¬ 
sion. If it did I should feel myself bound 
by the decision of the Full Bench of this 
Court in 40 Mad. 1069. I must, hovvever, 
not be taken to agree with that decision. 
It has been strongly disapproved of by a 
Divisional Bench in Janardan Govind v. 
Narayanakrishnaiyer. (2) The point has 
been argued before us and the inclination 
of my mind is to agree with the Bombay 
decision and not with that of the Full 
Bench of Madras, and if the same point 
arises again, I should wish to have it 

reconsidered by a Full Bench. For the 

reasons given above the appeal must be 
dismissed with costs. 

Wallace, J. :—The District Court of 
Mysore has transmitted to this Court, 
at the request of the respondent for 
purposes of execution in this Court a 
decree of that Court in which he is the 
assignee decree-holder, a certificate of 
Bon-satisfaction and a copy of the decree 
previous execution orders. There is 

2. (1918) 49 Bom. 420. 


in force a reciprocal working arrangement 
between the Courts in the Madras Presi¬ 
dency and those in Mysore State under 
which a decree obtained in one locality 
may be executed in the other on applica¬ 
tion by the decree-holder, provided he has 
arranged with the Court of the former 
locality to transmit to the latter a copy 
of the decree, a certificate of non-satis¬ 
faction, and copies of previous orders in 
execution. It was contended before the 
District Court of Mysore by the present 
appellant, the judgment-debtor, that the 
execution was time-barred. He succeeded 
in that Court but in the Chief Court to 
which he took the mattpr in appeal he 
failed. Now the respondent seeks to 
execute the decree in British India. The 
appellant urges the same ground, namely 
that the execution is time-barred. The 
point on which for the purposes of this 
appeal, the discussion of the question of 
limitation arose was whether the applica¬ 
tion to the District Court of Mysore, 
dated 9-—12—1916 continued by a further 
application, dated 15 -3—1918 to transmit 
the decree to this Court was or was not 
a step-in-aid of execution. That Court 
and Chief Court of Mysore on appeal 
held that it was and that execution was 
not time-barred. The appellant invites us 
to hold that it was not a step in-aid of 
execution and therefore the decree is 
time-barred. That is his standpoint and 
the only one which he has taken in this 

appeal. 

Three points arise : first of all, whether 
the judgment of the Chief Court is res 
judicaii and binding on the appellant by 
force of S. 13 of the Civil Procedure 
Code; secondly whether, if not, this 
Court can give an independent finding 
on the point, and thirdly whether if it 
can, the application was or was not a 
step*in*aid. 

On the first point there is a preliminary 
contention of appellant that the District 
Court of Mysore was acting without 
jurisdiction or rather extrajudicially, m 
transmitting the decree papers to this 
Court and that therefore S. 13 of the 
Civil Procedure Code will not apply- 
To that I do not agree. It was 

essential for that Court before trans¬ 
mitting the papers to satisfy itself that 
the decree was subsisting and execu^t- 
able, and that the case was a nt 
one for obliging the decree-holder. J:^ur 
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ther» in sending the papers it presumably 
divested itself of any further powers of 
executing the decree itself. Such acts of 
the Court are undoubtedly judicial and 
within its jurisdiction. The District Court 
in transmitting the documentSi was acting 
under O. XXI, R. 6 of its own Civil 
Procedure Code, vide its order, dated 
15—12—1920. S. 13, Civil Procedure Code 
will then apply to the judgment of the 
Chief Court which was clearly an adjudi¬ 
cation that, according to Mysore law, the 
application was a step-in-aid and there¬ 
fore the execution in Mysore was not 
time-barred. The adjudication cannot how¬ 
ever be stretched to mean that, accord¬ 
ing to British law, execution is in time. 
The judgment is only res judicata so far 
as it goes and no further, and I do not 
think it can be interpreted as deciding 
once and for all so to make the matter 
res judicata that a proper step-in-aid with¬ 
in the meaning of Art. 182 of the Indian 
Limitation Act, was taken on 9121916, 
and that the respondent cannot now be 
reheard in that respect. If the applica¬ 
tion before us now has to be dealt with 
under Art. 182 of the Indian Limitation 
Act, as to which I feel no doubt, that 
article is to be applied as stands, unless 
there is some bar apart from it which 

that application, 
ine Lhief Court s order in rny view is not 

such a bar since it only lays down that, in 

that territory within the jurisdiction of 

that Court, the application was not barred, 

I therefore answer the first point accord¬ 
ingly. 


As to point 2, it is really already ans¬ 
wered. _ On this point I uphold the ap¬ 
pellants contention that, when such an 
application comes before a British India 
^ourt, that Court is entitled to consider, 
and indeed is bound to consider, whether 
It IS time-barred under the law of British 
India and to come to an independent con- 

w®!!' ‘he law of British 

barr!a > application is time- 

cuIioS nf ,'T'“ take steps in exe- 

nll t Vazirbhai v. 

Dayabhat Amulakh (3) and by Oldfield, J. 

That is to 

say ^ fort governs all such cases and each 

The rr.n'‘ laws. 

ihe respondent ca nnot therefore ask a 

3. (1916) 40 Bom. 604 


y British India Court to execute this decree 
f if under British India law the execution 
f of it is time-barred. I'hat is my answer 
1 to point 2. 

t As to point 3, I have now to decide 
I whether as a matter of fact the applica¬ 
tion is time-barred, that is, whether the 
1 application of 9—12—1916 was a step-in- 
1 aid of execution or not within the mean- 
5 ing of Art. 182 of the Indian Limita¬ 
tion Act. In limine the appellant con- 
* tends that the Full Bench decision in lO 
Mad. 1069 concludes the matter, but there 
: I cannot agree with him. That decision 
laid down that an application to a British 
India Court to transmit to a foreign Court 
Such execution papers as are required to 
enable it to execute the decree is not a 
step-in-aid of execution within the .mean¬ 
ing of Art. 182 and it proceeds on tlie 
principle that, there being no legal provi¬ 
sion for reciprocity by which British India 
Courts can send their decrees for execu¬ 
tion to a foreign Court and vice versa, but 
only an arrangement of comity by which 
either Court will, when asked send the ne¬ 
cessary papers to the other in order to 
assist execution, such despatch of papers 
15 not a step-in-aid of execution. Wallis, 
C.J., however goes further and lays down 
that no application for execution arising 
under a foreign law in a foreign State can 
be an application under Art. 182 for the 
purpose of executing a British India 
decree, t.e., a British India Court must in 
tact m executing a British India decree 
ru e these out of Court altogether. Old- 
held, J., decides the case on another foot¬ 
ing, u(z., that there is a general uncertainty 
as to whether a foreign Court will, in 
carrying out execution of British India 
decree, conform to the law under which 
he transmitting British India Court does 

he the papers. But 

with^tbi judgment does not deal 

an VnnT ‘^O'vn that 

tran3 ^ Court to 

foreign decree in British India is not a 
btep-in-aid of execution under Art. 182, 
and I conceive that it is open to us to 
come to our own conclusion on this point. 

1 0 Uy down that an application to a 
foreign Court to e.xecute its own decree 

ArfS? If °^®^ecution under 

Art. 182 of the Indian Limitation Act 

would be to stultify the whole reciprocal 
arrangement for assisting in the execution 
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of decrees which has been mentioned 
above, since it will follow that no execu¬ 
tion of a foreign decree could be obtained 
in a British India Court after the expiry 
of three years from the date of the decree, 
for, however many execution applications 
may have kept it alive in its own state, 
none of those would keep it alive in 
British India, since they would not be 
applications for or steps-in aid of execu¬ 
tion under Art. 182. This application 
seems to me to be a very difficult one to 
maintain. The essence of the comity 
arrangement which is described and relied 
on in Janardan Govind v. Narayan 
Krishnaji (2) is that such reciprocating 
Court will recognixe the other’s proceed¬ 
ings, so that if one Court has laid down 
that at a particular date the decree was 
not time barred, the other shall not lay 
down that on the same date it was time- 
barred. When the foreign Court has laid 
down that an application such as the 
present to transmit the documents to 
British India was at the time it was 
made, a proper step-in-aid of execu¬ 
tion I think it would be wrong for the 
British India Court to hold, when called 
on to execute that foreign decree, that 
that application was not, at the time it 
was made, a perfectly legal step-in-aid 
within the meaning of Art. 182 of the 
Indian Limitation Act. The present 
case is clearly distinguishable from 40 
Bom. 504. There was no ruling there of 
a foreign Court on the matter which came 
before the British India Court, I therefore 
conclude that the 40 Bom. case does not 
compel us in applying Arc. 182 of the 
Indian Limitation Act, to hold that the 
application in the Mysore Court, which 
was a proper step-in-aid under Mysore 
law, was not a step-in-aid of execution 
within the meaning of that Article. That 

I is, when we have to consider the interpre¬ 
tation of that Article with reference to 
execution of a foreign decree, we have 
to consider not whether the application 
would have been a step-in-aid in British 
India with reference to the execution of a 
British India decree, but whether the 
application having reference to a foreign 
decree and having been brought in the 
proper foreign Court, was a step-in-aid 
under the law of that Court ] and, if it 
was, as it was, such a step-in-aid, it satis- 
'fies Art- 182. The conclusion then is 
plain that the present application is a step- 


in-aid and therefore the execution of the 
decree is not time-barred. I therefore agree 
that this appeal be dismissed with costs. 
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Abdul Kadir Sahib ... Defendant 

(Appellant.) 

y. T. M. Somasundaram Chettiar 

Plaintiff 

(Respondent.) 

S. A. No. 893 of 1920, dated 3rd May 
1922 against the decree of Dist. Judge, 
Madura, in A. S. No. 331 of 1919. 

(а) Civil P. C., 0. 21, Br. 58 and Auction 
sale—Application by mortgagee to hold sale 
proceeds in Court dexyosit subject to his claim^ 
Application dismissed — Limitation Act^ Art* 11. 

At the auctioa sale of certain properties in 
execution of a money-decree, a mortgagee of the 
properties applied that the sale proceeds should 
be kept in Court deposit being eubjeot to bis 
hypothecation. His application was dismissed 
with the order “ Sale is concluded already and 
decreo-holder set ofl the decree amount. Dis¬ 
missed.” Held, the order did not expressly state 
that the application was dismissed under O. 21, 
E. 58. Seeing that R. 68 lays down that the Court 
to which a claim or objection is made shall 
proceed to investigate it unless it acts under the 
proviso, it may be hold that it is the duty of the 
Court, to go into every claim that is not dismifs- 
cd for intentional or unnecessary delay and it 
therefore follows that if a Court does not take 
either of these two altoinative couises, the order 
that it passes is not an order against the claim¬ 
ant and does not cause limitation to run against 
him. Consequently a subsequent suit is not 
barred under Art. 11 of the Limitation Act. 39 
M. L. J. 850 Foil. 

(P. 80, Col. 1.) 

(б) Limitation Act, Art. 102. 

Where property which represented the security 
for a mortgage bas been converted into money, 
the article applicable to a suit upon the mort 
gage is Art. 132 under which the plamtifi has 
12 years to follow up the proceeds in the hands 
of the defendants 33 Cal. 92 Foil. 

(P. 78, Col. 1.) 

K. V. Krishnasxvami Aiyar, for the 
Appellant. 

K. Bashyam Aiyangar, for the Respon¬ 
dent. ^ ^ 

ORDER OF REFERENCE TO A 

third judge. 

Spencer, J. I —The respondent brought 
this suit to enforce the terms of a simple 
mortgage against a person whom he 
alleged to be in possession of the proceeds 
of the property secured to him under his 

mortgage. , ., , . 

The question to be decided in toe 

second appeal is whether the suit is time- 
barred by reason of Art- 11 of the Is 
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schedule of the Limitation Act, or other¬ 
wise. By Art. 11 a person who prefers a 
claim or makes an objection to the attach¬ 
ment of property attached in execution of 
a decree must, if an order is passed 
under the Code of Civil Procedure against 
him after investigation of his claim, insti¬ 
tute a suit under O. XXI, R. 63 within 
one year to establish the right' which he 
claims to the property in dispute. If the 
Court declines to investigate the claim on 
the ground that it has been designedly or 
unnecessarily delayed and dismisses it 
under the proviso to O. XXI, R. 58, the 
claimant still has only one year to insti¬ 
tute his suit. That is the efTect of the 
Full Bench decision in Venkatarainam v. 
R<^ftganayakamma (1). The respondent's 
father on^ 20th and 21st November, 
I 9 I 3 , put in two petitions in the District 
Munsif s Court which was executing 
the appellant’s money-decree by sale 
of a tin-shed standing on the property 
mortgaged to the petitioner. In one he 
asked that the sale proceeds of the tin 
sheets should be kept in Court deposit 
and in the other he asked that the movea¬ 
ble properties belonging to the judgment- 
debtor should be ordered not to be 
tpmoved pending^ further orders of the 
Court. The Court s order on the first was 
that the sale had been already concluded 
and the decree-holder who purchased the 
articles sold had set off the amount against 
his decree. The order on the second 
petition was that the moveables had been 

already handed over. Both petitions were 
dismissed. 

Now both applications must be taken 
to have been made on the strength of the 
respondent's mortgage right, as the exis¬ 
tence of the simple mortgage in favour of 
petitioners agent is mentioned in each 
case m the petition or in the accompany¬ 
ing affidavit. But there was no prayer to 
nave the mortgage right investigated, and 
tne c.ourt seems to have considered it un¬ 
necessary to investigate it. The orders, 
on the petitions indicate that the Court 

Haim mlpetitioner s 
Claim. There is no doubt that the princi¬ 
pal reason that influenced the Court in 

t 1 ^ t £X t t f was that it was 

ceasfiVt the property had 

k nntfl But this 

is^n^h^^sa^t^ as saying that the 

1- (1918) 41 Mad. 985 (F. B.). 


Court considered that the claim or objec¬ 
tion had been designedly or unnocossarily 
delayed. It dismissed the petitions as 
there was no object in keeping them 
pending. It did not expressly state that 
they were dismissed for delay under the 
proviso to O. XXI, R. 58, nor have tfie 
orders been understood as passed under 
that proviso in the District Munsif’s 
Court where they were passed. 

Seeing that R. 58 lays down that the! 
Court to which a claim or objection is 
made “shall proceed to investigate” it 
unless it acts under the proviso, it may be 
held that it is the duty of the Court to go 
into every claim that is not dismissed for 
intentional or unnecessary delay. That 
in fact was the view of Wallis, C in 
Ramaswarni Chettiar v. Mallappa Red-l 
dtar. ( 2 ) It follows that if a Court does 
not take either of these two aiternativej 
courses, the order that it passes is not an{ 
order against the claimant and does noil 
cause limitation to run against him. | 

The decision in Munisami Reddi v. 
Ariittachala Reddi ( 3 ), Koyyana Chit- 
tern ma v. Doosy Gavaraiuvia (4) and 
Sarala Snbbi Ran v. Kamsala Tirti- 
'niayya (5) which laid down that there 
must be an investigation into the merits 
of the claim to make the one year’^ 
period of limitation applicable, were 
passed under the Code of the Civil 
Procedure of 1882 and may not be 
considered as altogether good law under 
the altered language of the present 
Code according to the interpretation placed 
upon It in the Full Bench decision in 

Venkataratnam v. Ranganayakamma (l). 

Ihe decision of Mr. Justice Greaves in 
Panchti Muchi v. BhiUo Mitchi (6) that 

Art. 11 has no application to a consent 

order made without investigation of the 

daim conOicts with the judgment of a 

Bench of this Court in Venkatarama Iyer 

V. Narayana Iyer (7) which expressed an 

opinion that even an order passed with 

the consent of a claimant might neverthe¬ 
less be against him. 

But the decisions in Balarami Reddi v. 
Hazt Mahomed Abduljs), S. A. No. 1986 

s’ mbqm to M. L, J. 360. 

3. (1895) 18 Mad. 265. 

4. (1906) 29 Mad. 225. 

5. (1908) 31 Mad. 5. 
n. (1919) 60 I. C. 649. 

I- '1916) M. W. N. 287. 

»• (1914) 26 M. L. J. 499. 
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of 1916, Ayya Pattar v. Attupiirath Ma- 
nakkal Karnavan (9) and Lakshmi Am- 
mal V. Kadiresan Chettiar (10) are in¬ 
stances of orders being passed which did 
not distinctly negative claims made under 
O. XXI, R. 58, and this Court held in those 
cases that the claimant was not bound to 
institute a suit under R. 63 to have the 
order in question set aside. The two former 
were decisions under the present Code of 
Civil Procedure and the two latter were 
subsequent to the Full Bench ruling in 
Venkataratnam v. Ranganayakamma (l) 

Velu Padayachi v. Arumugam Pillai (ll), 
was a plain case of a mortgage claim be¬ 
ing dismissed under the proviso to R. 58, 
as being too late owing to the claimant’s 
delay, and the same may be said of Lak- 
shmanan Chettiar v. Parasivan Pillai (12) 
which it followed. 

I am therefore of opinion that the pre¬ 
sent suit was not barred by Art. 11 of the 
Limitation Act. It is clear from the 
Privy Council decision in Barhamdeo 
Prasad v. Tara Chand (l3), which dis¬ 
missed an appeal against a Full Bench 
decision of the Calcutta High Court in 
Barhamdeo Prasad v. Tara Chand (14), 
that where property which represented the 
security for a mortgage has been con¬ 
verted into money, the article applicable 
to a suit upon the mortgage is Art. 132 
under which the plaintiff has 12 years to 
follow up the proceeds in the hands of the 

defendants. 

The present suit accordingly is in time 
and I consider that the Second Appeal 
should be dismissed with costs. As my 
learned brother differs from me we refer 
under S. 98 of the Code of Civil Procedure 
the question of law whether the suit is 
barred by limitation for decision by a third 
Judge. 

Krishnan, J. The question for deci¬ 
sion in this Second Appeal is one of limit¬ 
ation. Plaintiff sues to recover the 
balance due to him on a simple mortgage 
bond executed to him by one Lakshma- 
nan Servai, from the defendant on the 
ground that one of the mortgaged proper¬ 
ties, a ‘ tin-shed,’ was pulled down by him 

9. (1919) M. W. N. 806. 

10. (1921) 14 L. W. 12, 

11. (1920) 38 M. L. J- 397=11 L. W. 843. 

12. (1919) 37 M. L. J. 159. 

13 (1914) 41 Oal. 664=41 L A. 45. 

14. (1906) 88 Oal. 92. 


and sold in Court-auction and the sale 
proceeds were taken by him without re¬ 
cognizing the mortgage on it. Defendant 
had obtained a decree for possession of the 
land on which the shed had been built by 
the Servai, after removal of the super¬ 
structure and also for payment of a certain 
sum of money. He obtained possession 
of the land after pulling down the shed 
and converting it into tin sheets and at¬ 
tached the latter in execution of the 
money portion of his decree. He also 
seems to have obtained permission to bid 
at the auction and to set off his decree 
against the purchase-money. When the 
sale was about to take place, the plaintiff’s 
father put in a petition to Court on the 
day of the sale and the point whether the 
plaintiff is or is not barred by limitation 
under Art. 11 of the Act depends upon 
the nature of that petition and of the 
order thereon. 

The petition is a short one and is as 
follows :— 

** 1. The articles that are goiog to be sold in 
this suit belong to this petitioner under hypo¬ 
thecation, 

2. The plaintifi herein has taken the leave of 
the Court to bid for the properties in auction 
and be is attempting to appropriate the proceeds 
himself. If he does so, this petitioner will not 
be in a position to realize hie amount. The 
leave obtained is not also valid. 

I therefore pray that the sale proceeds are not 
taken by the plaintiS and that the same be held 
in Court deposit.” 

The order on it was only passed the next day; 
it says “ Sale is concluded already and decree- 
holder set oQ the decree amount. Dismissed.” 

There was some question raised whe¬ 
ther the petition itself was not filed after 
the sale had been concluded in which case 
it was argued it should be treated as a 
nullity. But that does not seem to be so,' 
the opening sentence of the petition 
shows that the sale had not taken place 
at the time. 

The petition did not cite the provision 
of law under which it was put in. But 
it seems to me clear that it was in the 
nature of a claim to the attached property 
which was going to be sold ^outright , it 
was based upon the plaintiff’s mortgage 
right over it which had not been recog 
nized in the proclamation as the sale was 
not stated to be subject to any ®ocum 
brance. Though the plaintiff s father oi 
not ask the sale to be stopped or to be 
held subject to his mortgage right, nis 
petition certainly put in issue his mortgage 
right as against the decree-holder and * 
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notice of the petition had gone to the 
latter, that right would have been investi¬ 
gated by the Court. Whether on proof 
of the claim the Court would have acted 
under O, XXI, R. 62 or allowed a lien to 
the mortgagee on the sale proceeds as 
prayed for is, it seems to me, immaterial 
in considering the nature of the petition 
filed. I am of opinion that the petition 
was one under O. XXI, R. 58, there being 
no other provision under which it could 
have been filed and when the Court dis¬ 
missed \t} and refused to recognize any 
rights in the plaintiff as mortgagee on the 
ground that the petitioner had come too 
late, it acted under proviso of R. 58 and 
its order was one against the plaintiff and 
he was bound to bring a suit under R. 63 
within one year from its date if he wanted 
to assert his mortgage right on the pro¬ 
perty sold in the decree-holder, auction- 
purchaser’s hands. 

We are not concerned with the ques¬ 
tion whether the order on the petition was 
right or wrong but only as to whether it 
was against the claimant or not. It is 
now settled by the Full Bench in Venkata^ 
ratnam v. Ran^anayakammal (1) that an 
order refusing to investigate a claim on 

the ground of delay is an order against 
the claimant and Art. 11 of the Limita¬ 
tion Act applies. Following that ruling 
I would hold that the present suit brought 
about four years after the order on the 
claim petition is barred by limitation. 

Reliance was placed for the respondent 
on the recent ruling of my learned brother 
and Ramesam, J., in Lakshmi Ammal 
v. Kadiresan Chettiar (10) but that ruling 
has no application to the present case. 

1 hat was an order passed by a Court 
which had no jurisdiction and it was 

learned brother that 
tne order in the case was not against the 
^aimant as the sale was actually stopped, 
nere the sale was completed without anv 

claimant’s mortgage 
fn k ^ proceeds were allowed 

to be taken by the decree-holder in spite 

of h,s petition to retain them in Court 

® two cases are thug quite dissimilar. 

I am'^lnS ‘’•■other 

barbed ^'’‘t is 

wonM 1 , ‘™'tat»on under Art. 11 and I 
would allow the Second Appeal and 

”i«l> costs 1h?oMho„t 
But as wo are dlffetiuB oo the questioa 


of law raised in this case I agree to the 
order proposed by my learned brother. 

[This Second Appeal came on for final 

hearing this day in pursuance of the 

Order of Reference to a Third Judge, 

before Sir Walter Sails Schwabe, K.C., 
C.J.] 

Judgment :—This Second Appeal is 

referred to me by reason of a difference of 

opinion between Spencer and Krishnan, 

JJ., the referring Bench. The question 

referred is whether the suit is barred by 
limitation. 

The first article of the schedule to the 
Limitation Act which is relied upon is 
Art. 11. The effect of that article is that, 
where an order is made under the Civil 

Procedure Code, 1908, on a claim preferred 

to, or objection made to the attachment 
of property in execution of a decree, the 
limitation is one year from the date of the 
order. The facts of this case are these: 
Property which was morigaged to the 
present plaintiff was seii^ed in execution 
by the present defendant and brought to 
sale. The sale was advertised to take 
place on the 20th of November 1913. On 
that day an application was filed on 
behalf of the plaintiff asking that the 
proceeds of the sale which was about to 
take place should be held in Court because 
he claimed they belonged to him under 
hypothecation. I have very considerable 
doubt whether, in fact, that was filed 
before or after the actual sale, and I am 
rather inclined to the view that it was 
filed after the sale, because when the 

matter came before the Court next day, 

said that the sale was already 
concluded and the decree-holder had 
got his amount, and dismissed the 

ho^^h^T' to understand 

how the Court could have done that if the 

petition was in time, and I am told that 

recognized practice 

take your proceeding after the sale has 

tinip”>^-^' • petition was out of 

to understand the 
order of the District Munsif. Otherwise 

understand how the 
D strict Munsif came to make that order, 
ut however that may be, one thing to 

“’at the District 
Munsif dismissed that application not on 

kSd^’^h^fanything of that 
Kind, but on the ground that he had no 
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jurisdiction to hear it. He says “ the sale 
has taken place, I cannot hear this’*'— 
that is how I interpret the order that he 
has made, and it is quite clear that he 
did not hear it. He did not consider the 
question whether or not there was amort- 
gage, or whether or not the present plaint¬ 
iff was entitled to the property or the 
proceeds of the sale. It was never con¬ 
sidered at ail. That being so, in my 
judgment, there is no order on a claim 
preferred within the meaning of the Limi¬ 
tation Act and no order within the \vords 
of O. XXI, R. 63 on a claim or objection 
preferred against the present plaintiff. 
Rightly or wrongly, in my view, the Dis¬ 
trict Munsif simply said, I will not hear 
you.” It is argued, hoivever, that not¬ 
withstanding that, I am bound by the de¬ 
cision of the Full Bench of this Court in 
VenkatafatnciTn v, Ran^anaydhayuYUd (1) 
to hold that this was an order coming 
within the rules and Art. 11 of the Limit¬ 
ation Act. I do not road that case to 
decide anything of the kind. What that 
case did was to take an order which was 
made by the District Munsif and referred 
to as Ex. V, which I have sent for and 
examined, and treat that order as a refusal 
of the application on the ground that there 
had been laches or delay which brtmght 
the matter under the proviso to O. XXI, 
R. 58 which is in these terms 

“ Provided that no snch investigation shall be 
made where the Court considers that the claim 
or objection was designedly or unnecoaparily 

delayed.” 

And the Full Bench held, and held 
only, that where a decision is given 
on the ground that the matter has been 
designedly or unnecessarily delayed, that 
is a decision and an order against the 
applicant under R. 63 to which Art. 11 
applies. I think this is quite clear from 
the judgment of the learned Chief Justice 
and Seshagiri Aiyar, J. The latter says. 

“ The language of O- XXI, R. 03, leaves little 
room for doubt that all orders which negative 
the right set up by the claimant or the decree- 
holder are within the rule.” 

Assuming that to be rightly decided, it 
does not affect this case, because there is 
no order, in my judgment, in this case 
negativing the rights set up by the 
claimant. It follows that I agree with 
Spencer, J., that this suit is not barred 
under Art. 11 of the Limitation Act. 


Another point was taken and I have 
held that it is covered by the terms of the 
reference though I confess I have very 
grave doubt on that subject because 
Spencer, J., decided it one way and Krish- 
nan, J., said nothing about it at ail! but 
I accept what I am told that he having 
said nothing about it might have been 
going to differ about it, and it was un¬ 
necessary for his decision to say anything 
about it at all, in the view he took of the 
case on the other point, and that on its 
being pointed out to the Court, the Court 
answered, “ well, your point is covered by 
the Order of Reference.’* Therefore, I 
think it is right that I should deal with 
the matter and save the parties from 
further expense and further hearing. On 
this matter too I agree with Spencer, J. 

I think the matter is really concluded by 
the decision of the Privy Council in 
Barhamdeo Prasad v. Tara Chand (13). 
It would indeed be a singular thing if a 
person in possession of mortgaged pro¬ 
perty by going through the form of a 
sale by Court auction to himself got the 
mortgaged property in fact, but also by 
reason of the sale got the money, and 
were enabled to say when attacked by the 
mortgagee, “ I have not got the mort¬ 
gaged property at all; I have got some 
money and the article barring suits for 
money had and received is the article that 
applies ; and 1 escape from liability and 
can retain both the money and the pro¬ 
perty.” But the learned vakil argues, 

“ you cannot sue for the money but only 
for the property! and if you sue for the 
property you cannot succeed in^this action 
but you must bring another. In Bar- 
havideo Prasad v. Tara Chattd (13) it 
was held that proceeds of mortgaged pro¬ 
perty for the purpose of the Limitation 
Act are to be treated as within the 
meaning of Art. l32 of the schedule to 
the Limitation Act. An action to enforce 
payment of money charged upon immove 

able property, says the Privy Council is 

within the meaning of Art. 132. This is 
really an action to enforce payment or 
money charged upon the property, ine 
money was charged on the property, mg 
defendant has got the property andj 
cannot see how by himself converting 
the property into money he could hr J 
into play articles of the Limitation W 
other than those which would apply » 
bad not converted it into money. 
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I> therefore, answer the question of the 
Referring Bench by saying that the suit 
is not barred by limitation. I, therefore, 
hold that this appeal must be dismissed 
with costs. 

Appeal dismissed. 
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Phillips and Devadoss, JJ. 

N allanchakkravarthula 

Appalacharyiilu and 

others ... Defendants— 

Appellants. 


A. Krishnaswami Aiyar —for the Ap¬ 
pellants. 

P. Narayanamnrthi—for the Respon¬ 
dents, 

Judgment: —In this case the plaintiff 
has obtained a decree to compel registra¬ 
tion of the document Ex. A, and an appeal 
is filed by the defendants. This document 
was presented for registration and registra¬ 
tion was refused both by the Sub-Regis¬ 
trar and by the Registrar on appeal, on 
the ground that it was a document deal¬ 
ing with immoveable property and the de¬ 
scription of the property was not sufficient 
to identify the same. 


V. 

N allanchahkravarthiila 
Ramchandracharyuliii 

minor by mother and 
guardian Perindevi 
Thayaramma ... plaintiff— 

Respondent. 

F. A. No. 65 of 1920, dated 24th April 
1922 against the deciee of Sub-Judge of 
Bezwada in O. S. No. 31 of 1917. 

(o) Registration Act, Ss. 21 and 22~Dgscrip 
tton of property. 

01. (2) of S. 22 provides that a dcoument shall 
not be refused registration merely because there 
has been a notification under S. 22. Cl.(l) unless 
that notification so provide?. If notification 
merely provides that in certain districts the des¬ 
cription should be in a certain manner and does 
not give any further direction it feems that the 

proviso under d. (2) would have the ofiect of 

entitling a document to be registered provided 
the descript'oD is euffioieot to identify the nro 
party. •' 

The document sought to be registered was sub 
stantially a compromise agreement and one of 
the conditions of that compromise was that “all 
the immoveable properties pertaining to the 
lamily of the executanis and mentioned in Sob 
A described therein below shall be divided into 
four equal share.s ' and also “ a deed of parti¬ 
tion shall be executed separately on a nroner 
Btamp paper and that the same shall be got 
fof desoriptioQ ia aufficifnt 

havn^h of file property. It could 

have been registered at least so far as it purports 

Not PnU 31 All. 523 

Not PoU. 10 M. L. J. 104 ; 13 M. L. J. 808 Poll. 

Suit-Mini^ ^ ^ ^ 

suit Minor executants whether parties. 

'iooument purports to be executed by 

r“ecerTf be brought 

to make tbA n registration so as 

upon them in 
proceedings bare been conducted 
bona fide by their gnardiaus. They are elearlv 
necessary parties to such a suit ^ 

(P. 82, Col. 2.) 
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o. or tne 


IIUqI lOLl cV t lull /lUl 

there are certain provisions for the 
description of immoveable property in 
documents presented for registration, but 
under S. 22) Cl. ( 2 ) it is provided that 
save as otherwise provided by any rule 
made under Sub-S. (l) failure to 
comply with the provisions of S 21, 
Sub-S. (2.) or Sub-S. (3) shall ‘ not 
disentitle a document to be registered if 
the description of the property to which 
it relates is sufficient to identify that 
property.” In this appeal, it is first of all 
contended that there has been a notifica- 
don relating to Kistna District under 
S. 22 of the Act and apparently there 
has been some such notification but it 
does not appear that the village in which 
the immoveable property is situated has 
been surveyed or that it would be possibb 
to describe the property by its survey 

number as prescribed by the notification., 

Apart from this it appears to us that Cl. ( 2)1 
of S. 22 provides that a document shall 
not be refused registration merely becausei 
there has been a notification under S. 22,1 
Cl. ID unless that notification so provides. 

If such notification provides that ‘"certain 
description shall be given” of the immove¬ 
able property and failing such description 
registration can be refused, the question! 
would be clear, but, if it merely provided 
that m certain Districts the description 
Should be in a certain manner and does 
not give any further direction, it seems to 
us that the proviso under Cl. ( 2 ) would 
nave the effect of entitling a document to 
be registered provided the description is 
sufficient to identify the property. It 
would appear that in Saiyed Mahamud v. 
Muhammad Zubair (l) it was held that a 
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rule framed under S. 22, Cl. (l) was im¬ 
perative and was not affected by the 
proviso in Cl. (2) of the same section. If 
that is the effect of that decision, we may 
say, with respect, that at present we are 
not altogether prepared to accept it, but 
in the present case this is a matter which 
need not be decided for it does not appear 
that the property now in question can be 
described by survey numbers as directed 
in the notification of the local Govern¬ 
ment regarding the Kisina District. 

We then have to see whether the 
description of the property is sufficient to 
identify the same. The document sought 
to be registered is substantially a com¬ 
promise agreement and one of the con¬ 
ditions of that compromise is that “ all 
the immoveable properties pertaining to 
the family of the executants and mentioned 
in Sch. A described herein below shall 
be divided into four equal shares’* and the 
division is to take place six months after 
the execution of the document. There is 
another provision also that '‘a deed of 
partition shall bo executed separately on 
a proper stamp paper and that the same 
shall be got registered and that this agree¬ 
ment shall be got registered on l 9 th 
December 1916." 1 doubt the property is 

not very definitely de.-cribed but it is 
stated to be the family property and we 
think that the description is sufficient for 
the identification of the property. It is 
not as if this were a document effecting 
an actual transfer of the property, it is 
merely a declaration of the intention to 
effect a partition with a recital that the 
partition is to be finally effected by a 

separate registered instrument. Our view, 

that this description is sufficient, is com¬ 
pletely supported by the decision of this 
Court in Narasimha Nayanemvaru v. 
Ravialmtama Rao (2) in which it was 
held that the description of the property 
as ‘my family property’ without anything 
further was sufficient. Here we have also 
a schedule which does to a certain extent 
define the lands referred to. We accord¬ 
ingly find that the description is sufficient. 

Even if the document couid not be 
registered so far as regards the immoveable 

( property and decided in Amirdam v. 
Muthukumara Chetty (3) it could have 
been registered at least so far as it pur- 

2. (1900) 10 M. L. J. 104. 

3 (19C8) 13 lil. L. J. 303. 


ports to be an agreement for partition. 
We accordingly hold that the Subordinate 
Judge was right and that the document 
should be registered. 

A further objection is taken that 
defendants 4 and 5 who were minors at 
the time of execution and on whose behalf 
the document v/as executed by their 
guardians were unnecessary parties to 
this suit, the argument being that under 
the Registration Act, the executant of the 
document is the guardian and not the 
minor. Whether this is so or not is immate¬ 
rial for when a document purports to be 
executed by certain persons it is essential 
that those persons even though they are 
minors should be brought on record in a 
suit to enforce registration so as to make 
the proceedings binding upon them in so 
far as the proceedings have 1 een conduct¬ 
ed bona fide by their guardians. They are 
clearly necessary parties to this suit and 
this contention fails. 

The appeal is accordingly dismissed 
with costs. 


1923 Madras. 82. 


SCHWABE, C.J, AND WALLACE, J. 

Mnriif*appa Naickar ... Plaintiff 

(Appellant) 

v. 

Thayammal ... Defendant 

(Respondent.) 
F.A.No. 5 of 1921, dated 24th July 1922 
from the decree of Kumaraswami Sastri, 


J., dated 11th August 1920. 

Ijimiiation Act* S. 5—Appeal admitted out of 
time—Preliminary objection raised after one 


year. 

An appeal presented out of tirre was admitted 
by the Court under S. 5. After over a year when 
the appeal came on for hearing, the responden* 
raised a preliminary objection to the appeal* 
Held, it is not a preliminary po:nt at all, and any 
such application ought to be made by way of 
motion A Court will never allow people to wait 
upon their rights while the other party incurs 
expenses in a case of this kind it being open to 
the respondent to move the Court to set aside the 


leave 

(P. 83, Col. 1.) 

N. K. Mohanarangam Pillai —for the 


Appellant. 

T R Ramchandra Aiyar and K. B. 
Ranganatha Aiyar—for the Respondent* 

ScHWABE, C. j.—I n my judgment this 
preliminary point fails. By the rules 
in existence, if a petition of appeal is 
presented out of time the grounds tor 


1923 Madras perla venkatakrishnamma 


V. BOLISETTI VENKATARATNAM 83 


delay must be stated so that when the 
macter comes before the Admission 
Court* the Court may decide whether it 
shall be admitted notwithstanding its 
being out of time. In this case it appears 
that the case came before Napier, J. that 
learned judge accepted the excuse and 
admitted the appeal. Within a short 
time of that the respondent must have 
been perfectly aware that the appeal was 
admitted. As has been decided by the 
Privy Council in Krishnasami Panikon- 
dar V. RaviasamiChettiar, (l) he could 
have moved the Court to set aside the 
leave to appeal although out of time. 
He did not do so. But he says, ‘ Never 
mind. I am not going to ask you to 
do it now. When the case comes 
on for hearing on appeal 1 shall then 
take it not by way of motion but 
by way of a preliminary point to the 
Appeal. In the first place, in my judg* 
ment, it is not a preliminary point at 
all and any such applications ought 
to be made by way of motion. TItere is 
no motion before the Court. But I will 
assume that there is a motion before 
the Court. We have been told by the 
vakil what would be put before us on 
such a motion and if that motion were 
before the Court I should refuse it. I 

should refuse it on the ground that it is 

much too late. A Court will never 
allow people to wait upon their rights 
|WhiIe the other party incurs expenses, 
and in a case of this kind, it being open 
las was found in the Privy Council case! 

to the respondent to move the Court to 
set aside the leave, he did nothing of the 
kind. He has waited for a period of one 
year and a half until all the expenses 
ot the hearing have been incurred and 
now comes into Court and says that the 
appeal should be dismissed because it 
was originally out of time. I should 
never entertain such an application and 
1 do not propose to listen to it to-day. 

^ ^hink it is 

tio!? °° applica¬ 

tion before us to set aside Napier, J’s 

w order such as there was in the 

quoted 

Uhe judgment then dealt with the 

merits of the case.] 


1923 Madras. 83 . 

Ayling, A.CJ. and Odgkrs, J. 
Perla Venkatakrishnavima ... Petitioner 

(iMaintiff.) 

V. 

Bolisetti Venkataratnam .. 


1- (1918) 41 Mad. 412=15 I. aT^ (P.C.). 


... Kespondent 
(Defendant.) 

Civ. Rev. No. 90 of 1921, dated did 

May 1922 revising the decree of Addl. D. 

MunsifT of Tenaii in S. C. S. No. 1032 of 
1919. 

Protincial S7nall Cause Courts /let, S. 17 (1)— 
Ex pa-te decree, settmg oMc of--Decretal amount 
not depostied-^EfJect. 

The provisions cf S. 17 (1) are maLdatorv and 

unless they aro coinpliod with, the ord^r setting 

aside the ex decree is illoyal. 4S Mad. 57y 
roli. 

P. Narayanamiirti and K Kamanna-^ 

for the Petitioner. 

P. Satyanarayana~ior the Respondent. 

Judgment ;— 1 his is a revision petition 
apinst a decree of the Small Cause Court 

in favour 

of the p amtiff was originally passed ex 
parte. But on the application of the de- 
fendant, the ex parte decree was set aside, 
it 13 now pointed out on behalf of the 

plainthf, who IS the petitioner before us, 

that the decree amount was not deposited 

'''^5 security given as is 

Small V Provincial 

Small Cause Courts Act I and we aro 

refeimd to the ruling of a Full Bench of 

this Court in Mchamed Sahib v. 

^ahim Sahib a), for the proposition that 
the provisions of S. 17 (l) of the Provin- 

manda- 

with the order setting aside the ear Parte 
decree is illegal. This appears to be so! 

amonnV^"® °° for the decree 

ITnuTf r' athe decree 

vas deposited subsequent to the 

application to set aside the order. We 

reference to the lower 

to a certa^^ ' respondent 

to ascerum whether the full amount was 

now L)'”® and from the report 

deposited. The 
fore ® fhere- 

revision is set aside and the ea: parte 
ecree originally passed restored. In the 
circumstances, we direct each party to 
bear its own costs th roughout. 

1- (1920) 43 Mad. 579. —~ 
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1923 Madras 


1923 Madras. 8) 

SCHWABE, C. J. AND WALLACE, J. 

K. M. Parthasarathy Naidti and others 

Plaintiffs (Appellants.) 

V. 

P. Mukundammal ... Defendant 

(Respondent). 

O. S. A. No. 90 of 1921, dated 26th 
July 1922 from the judgment and decree 
of Coutts-Trotter, J., dated 2nd August 
1921. 

Probate and Adyninistration Act, S. 90~^Will— 
Constriiction—Power to sell given to executor^ 
whether includes power to mortgage^ 

Where by a Will power U given sell the 
property to pay off debts, that power includes 
the power to mortgage. By S. 90 of the Probate 
and Administration Act. the power of an execu¬ 
tor to dispose of immoveable property is subject 
to any restrictions which may be imposed by 
tho Will. Bug the power of sale is not a 
restriction imposed by tho Will and the power of 
mortgage, so far from being inoDnsistent with it, 
is included in it, unless there be some reason to 
bo gathered from ihe terms of tbe Will itself 
why it should be excluded. The onus of proving 
that tbe executor was acting within his powers 
in executing tho mortgage is not upon the 
mortgagee. 8 Cal. W. N. 362 Foil 

T. S, Raja^opala Aiyar and T. L. Ven- 
katarama Aiyar —for the Appellants. 

T. Ethiraja Mndaliar —for the Res' 
pondent. 

ScHWABE* C. J.—In this case the 
mortgagees brought a suit to enforce the 
mortgage. The mortgage was executed 
by an executor under a Will. That Will 
gave the executor express power to sell 
any part of the estate, moveable or 
immoveable as the executor might wish 
for purposes of paying off debts. It was 
contended before the learned Judge that, 
this power being an express power of sale, 
he had no power to mortgage. The learned 
Judge with regret came to the conclusion 
that that was the proper construction of 
the Will and that he was bound by 
Haldenby v. Spofforth{\) and Indian Cases 
following that case so to hold. On a 
careful examination of that case so far 
from being authority In favour of the 
proposition that the executor vvith power 
of sale cannot mortgage, it is, in my 
judgment, direct authority for the proposi¬ 
tion that ha can, except in cases, such as 
the case there, where a prohibition against 
mortgage can be inferred. The Master 


of the Rolls, Lord Landale, referring to 

the case of Ivy v. Gilbert (2) said thus 

“ Lord Macclesfield also obeervod that the 
Court had decreed that the trust declared con¬ 
cerning the term, empowered, the trustees to 
sell the premises and a power to sell implied a 
power to mortgage which was a conditional sale. 
This I conceive to mean, that where it is intend¬ 
ed to preserve the estate, there, under a direction 
for sale, a mortgage will sufficiently answer the 
purpose. ” 

The facts of Haldenby v. Spofforih (l) 
were that the direction there was not to 
preserve the estate but to convert the 
whole estate into money. Turning to the 
authorities in this country it is sufficient 
to quote Puma Chundra Bakshi v. Nobin 
Chandra Gangopadhya (3) which is a direct 
authority for the proposition that, where 
by a Will power is given to sell the 
property to pay off debts, that power 
includes the power to mortgage. By S. 
90 of tho Probate and Administration 
Act, 1881, the power of an executor to 
dispose of immoveable property is subject 
to any restrictions which may be imposed 
by the Will. But in my judgment the 
power of sale is not a restriction imposed 
by the Will and the power of mortgage 
so far from being inconsistent with it, is, 
as pointed out in the English case, 
included in it unless there be some reason 
to be gathered from the terms of the Will 
itself why it should be excluded. We are 
then asked to remand tho case so that 
further evidence may by given. The 
learned Judge held, as I understand his 
judgment, that the onus was on the 
defendant to show, if it was open to him . 
to show, that there were no debts and 
that the executor was not mortgaging for 
the purpose of paying off debts. No evi¬ 
dence of that kind was tendered and it is 
therefore unnecessary to consider whether, 
if it had been tendered, it would have been 
admissible. In my judgmeiit it was a 
perfectly proper ruling that it was not 
upon the mortgagee to prove as 
part of his case that the executor 
with power of sale was acting properly 
in effecting the mortgage. On those 
grounds I think the judgment must be 
reversed and judgment must be entered 
for the plaintiffs as prayed for with costs 
here and below. 

Wallace, J.:—I agree. I just wish to say 
a few words on the second point. I 

2 . (1722) 2 P. Win3. 13. 

8 . (1903) 8 0. W. N. 862. 


1. (1839) 1 Beav. 890. 
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with the trying Judge that» where an 
executor has the power to mortgage, the 
mortgagees cannot be called upon to 
show the reality of the testator’s debts 
for which their money was borrowed and, 
as the defendant here merely does not 
admit that there were debts other than 
the mortgage debts of 24th February, 
1918 and does not assert that there were 
no other debts, there seems to me no 
sound ground for remand for proof of the 
reality of the debts for which the mortgage 
was taken, I agree that the second 
mortgage is binding on the defendant. 


1923 Madras. 85 
Ayling, J. 
Muthayya Chetty 

V. 

P. R, S. Somasundaram 


( 1 ). 


Petitioner. 


Chetty by A^ent S. Nara- 

yanasami Ayyangar ... Respondent- 

Civ. Rev- No. 147 of 1921, dated 3rd 
February 1922 revising the decree of 
Dist. Munsif of Ariyalur in S. C. S. No. 
2034 of 1919. 

Civil P. C., 0. 1, ll. \—-Suit to recover debt 
dtie to partnership—Plaintiffs to the suit. 

As a general rule, all the members of a pattuer- 
sLip firm ought to be joined as plaintifia in a 
suit in respect of a transaction with the 
partnership. 17 Mad. 103 Dist.—18 Mid. 83 Foil. 

S. Sankara Aiyar—iox the Petitioner. 

R. Kesava Aiyangar —for the Respon¬ 
dent. 


Judgment: —This is a suit brought to 
recover a debt due to a partnership which 
consisted of three partners,Somasundaram 
Chetty. Arunachalam Chetty and Muthiah 
Chetti ; of these three Muthiah Chetti is 
dead and as a consequence the partnership 
dissolved. This suit is instituted by one 
of the surviving partners of the late firm 
Somasundaram Chetty. The question is 
whether it is maintainable by him. 

as I can gather the District 
Munsif appears to have decided this point 

r^i^apprehension that the 
plaintiff, Somasundaram Chetty, was the 
only survivor of the partnership of two and 
under that impression relies on the ruling 

■; Ayyar y. Chinn asami 

on UJ. That ruling is of course inappli* 
cable to the p resent case where one of two 

(1894) 17 M^drior~ ' 


surviving partners brings a miit. This 
case is governed by the ruling in Alagappa 
Chetti v. Vellian Chetti (2;, which so far 
as I can understand, has never been 
dissented from or questioned and wherein 
it is clearly laid down that, as a genera] 
rule, all the members of a partnership 
firm ought to be joined as plaintiffs in a 
suit in respect of a transaction with the 
partnership. The learned Vakil for the 
respondent has referred to S. 263 of 
the Contract Act which says that, after 
dissolution of partnership, the right and 
obligations of the partners continue in all 
things necessary for winding up the 
business of the partnership. But if a 
single one of the partners could not sue 
during the continuance of the partnership 
still less can one of two surviving partners 
sue after the dissolution of the partnership. 

Attention was also drawn to the pro¬ 
visions of O. 30 of the Civil Procedure 
Code but they only apply to cases in 

which two or more persons claiming to be 
partners sue. 

I am forced to the conclusion that the 

suit brought by the plaintiT in this case 

is not maintainable. ILhe suit must 

therefore be dismissed with costs in both 
Courts. 


2. (1996) 18 Mad. 83. 


1923 Madras. 85 (2). 

Krishnan and Venkatasubba Rao, JJ. 
R^M.P.Palaniappa Chetti... Defendant 

(Appellant.) 

V. 


m. o. .a, t'L. 


t-aianiappa Chetti... Plaintiff 

(Respondent.) 

Appeal against Order No. 300 of 1921, 

the order 
Ramnad, in I. A. No. 
282 of 1921, dated l4th September 1921 

(a) Civil P. 0.. 0. 40. n. i {h)-Appeal-^ Scope 
Order for payment in Court—Court's duty. ^ 

In an appeal from order nnder O. 40, R. 4 it 

ness c?thl°Receiver to question the oorreef 

to be duo from him. A 
Court should first direct the Receiver to submit 

hia accounts for the period during which he was 
o possession of the properties ; and then give 

an opportuuity to surcharge'and 
Tw/afw'^ objection to them. 

liaarmg the objectione, ho should 

decide the exact amount which the Eecelver is 
liable to pay. After that the Receiver should bo 

directed to pay into Court the amount due within. 



86 R. M. V. PALANIAPPA CHETTI V. M. S. A. PL. PALANlAPPA CHETTI. -1923 MadraS 


a ceitain time fixed by the Court. If he fails to 
pay the amount without proper reason within 
the time fixed, the Couit can then pass an 
order diieoting the attachment of his property 
under R. 4. 

C. S. Venkatachariar —for the Appel¬ 
lant. 

K. S. Jayaravia Aiyar —for the Respon¬ 
dent. 

Judgment :—This is an appeal against 
the order of the Subordinate Judge of 
Ramnad made under O. 40, R. 4, Civil 
Procedure Code, against the Receiver 
appointed in O, S. No. 68 of 1916 on his 
file directing attachment of his property 
as he failed to pay into Court the sum of 
Rs. 36,100 directed to be paid. It is not 
denied by the respondent, that an appeal 
lies under O. 43, R. 1» Cl. fs). But it is 
contended by Mr. Jayarama Aiyar for 
him that as the amount which the 
Receiver was directed to pay was fixed 
by the Court under R. 3 and as there 
is no appeal provided against orders 
under that rule it is not open to the 
appellant to question in this appeal the 
amount fixed as due from him by the 
lower Court, in other words he says that 
that order has become final. We are 
unable to accept this c^^-ntention. The 
fact that no appeal is given under R. 3 is 
clearly due to the Receiver not being 
damnified by any order under that rule. It 
is only when an order is passed under R. 
4 that any injury will be caused to the 
Receiver and he will have grievance. 
That is the reason why an appeal is 
given under R. 4. R. 4 says that where a 
Receiver fails to pay the amount^ due 
from him as the Court directs, the Court 
may direct his properiy to be attached. 
We think it is clearly open to the 
Receiver in appeal to show that the 
:amount fixed as due by the lower Court 

is not really the amount due from him 
but a very much smaller amount only is 
due. Nothing in the rules in our opinion 
prevents him from questioning in appeal 
the correctness of the amount said to be 
due from him- If we hold otherwise it 
will practically reduce the appeal under 
R. 4 to something of very little use. For 
he would then only be able to object on 
gj-QUQ(l 9 such as that he had not failed to 
pay the amount. We, therefore, overrule 
the objection of the respondent that it is 
not open to us to consider in appeal the 


correctness of the amount fixed as due 
from him by the lower Court. 

Coming to the merits of the order of 
the lower Court we cannot help saying 
that we are unable to understand the 
Subordinate Judge’s calculations. It is 
very difficult to follow bis reasoning by 
which he arrived at the figure Rs. 36,100 
as approximately due from the Receiver. 
The learned Vakil for the respondent has 
not been able to throw much light on 
the way in which the Subordinate Judge 
has arrived at this figure. We also 
notice that the Subordinate Judge has not 
fixed the exact amount of the Receivers 
indebtedness. He has made what he 
says an approximate estimate and then 
directed the Receiver to pay. This we think 
is not the right procedure, what ho should 
have done was to direct the Receiver to 
submit his accounts for the period during 
which he was in possession of the proper¬ 
ties! and then give the plaintiff an oppor¬ 
tunity to surcharge, and falsify them and 
raise his objection to them. If the Court 
finds that the matter would take an 
unnecessary long time for disposal, the 
proper procedure would then he to refer 
the accounts and objections to a commis¬ 
sioner and to direct him to go through 
it carefully and make a report and on 
that report after hearing the objections, 
to decide the exact amount which the 
Receiver is liable to pay. After that the 
Receiver sliould have been directed to 
pay into Court the amount due within a 
certain time fixed by the Court. If he 
failed to pay that amount without proper 
reason within the time fixed, the Court 
could then pass an order directing the at¬ 
tachment of his property under R.4. In the 
circumstances of this case it is impossible 
for us satisfactorily to dispose of the 
appeal on the materials before us. There¬ 
fore we set aside the order of the 
Subordinate Judge and remand the case 
to him for disposal according to law in 
the light of our observations. The res¬ 
pondent will pay the costs of the appellant 
in this appeal. The security that has 
been given by the appellant in his stay 
application will continue till the disposal 
of this application against the Receiver 
by the lower Court. 
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SCHWABE, C. J. and KrISHNAN, J. 

Mattam Shimta Viraiah 

and others ... Petitioners 

Cr. Rev. No. 363 of 1921 and Cr. R. 
Pet. No. 288 of 1921 dated 1st February 
1922 to quash the order of commitment, 
dated 2nd December 1920 of Taluq 
Magistrate of Gooty in P. R. Case No. 1 
of 1920. 

(rt) Penal Code, S. Proceedings before a 
Deputy Tahsildar—Sonctian-Offence. 

Certaia forged Will was pre.^ented by the 
accused in proceedings for the transfer of a 
patta before a Deputy Tuhsildar. Held the 
Deputy Tahaildar constituted a Revenue 
authority and h’s sanction was necessary for the 
parties to the p'ooeedings to be proceeded ac- 
ainet under S. 471, Cr. 1*. C. 

(k) Penal Oodi\ S. 4G7^Accused not to 

the proceedings in lohUh the document was 
produced Sanclion-^Criminal P. C., N. 195. 

No sanction is necessary for an offence under 
b. 4G7 when the accused are not parlies in the 

irMad ^ifl F document is produced. 

S. Narastnthachar~ior the Peti¬ 
tioners. 

The Public Prosecutor ~ior tho Crown. 

Krisunan, j. In this case, the peti¬ 
tioners before us were committed to the 
Sessions Court of Auantapur, accused 
1 and 2 diarged under S. 476. Indian 
Penal Code for using as genuine a forged 
document, a Will, which they knew to be 
forged or had reason to believe to be 
forged in certain proceedings for the 
transfer of patta with regard to certain 
landed properties and accused 3, 4 and 5 
under S. 467, Indian Penal Code, with 
forging of that document. The petitioners 
contend before us that the case cannot 
be proceeded with against them without 
a proper sanction being obtained under 
p, 1 (c)' Criminal Procedure 

Tu record that 

the W ill was produced by accused 1 and 2 

m certain proceedings for the transfer of 

patta before the Revenue authorities and 

that though the Deputy Tahsildar had 

e enquiry m these proceedings conduct- 

through the Revenue Inspector, he 
passed the final orders refusing mutation 

In circumstances 

hke this It has been already held by this 

^le^Deputy Tahsildar 

(1901) 24 Mad. “ 


constitutes a Revenue Court and that the 
sanction of that Court is ne o.isary for 
the parties to the proceedings to bo pro 
ceeded against under S. 171 of the 
Indian Penal Code with reference to the 
document filed before that Court. Follow¬ 
ing that ruling I must hold ih;u so far as 
accused i and 2 are concerned the com¬ 
mittal order must be quashed i-.r want of 
necessary sanction. 

As regards the other accused J, 4, and 3. 
their case stands on a diffen.'nt footing. 

They were not parties to the proceedings 

before the Revenue Court and what i^ 
more they are not charged with the same 
offence as^ accused 1 and 2. They are 
charged with one kind of offence under 
S. 467 while accused 1 and 2 are 
charged with another under S. 4 71 as 
already pointed out. 

Ihe Vakil for the petitioners has drawn 
our attention to the ruling in In re 
Narayan Dhonddev Rishud, '2j and has 
asked that we sliould read S 195 Cl 1 
(c) as meaning that if an offence has been 
committed with reference to any docu¬ 
ment produced or given in evidence in 
any proceeding before a Court no person 
who IS a party to that offence whether he 

proceeded against criminally without the 
necessary sanction being obtained under 
the section That question, however, 
need not decide for even assuming that 
tie Bombay ruling is correct, on which I 

S't " P'-esent, it couid not 

charged here are two different offences 
1 herefore so far as accused 3, 4 and ^ are 

concerned, there is no ground for setting 

as.de the committal order and aoa ns^ 
them the trial must go on. 

nofhing^fadd!^'^''~^ 

2* (1910) 12 Bom. L. -- 

^923 Madras. 87 ( 2 ). 

Ayling, j. 

Palamandi Servai and others, 

y Petitioners. 

Savimandi Ammal ... Respondent. 

^521 and Cr, Rev. 

1097 ^ of 1921, dated I2th Aoril 

1922 revtsmg the order of Sub.-Dtvni! 
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KAMCHANDRAM PILLAI V. NEELAMBAL ACHI 


1928 Madras 


Magistrate of Usilampatti, dated 29lh 
April 1921 in M. C. No. 23 of 1920. 

Criminal P. C., S. liB—Ap'pUcation for costs— 
No notice to the other party — Effect. 

An order awarding costs on the application 
of one of the parties without notice to the other 
party is without jurisdiction. 

F. S. Vaz—iox the Petitioners. 

The Public Prosecutor —for the Crown. 

K, V, Krishnaswami Aiyar—tox the 
Respondent. 

Order :—^In this case the Magistrate 
has passed an order making all the 
counter-petitioners in a possession case 
liable for petitioner’s costs in the shape of 
of Vakil’s fee. 

This order was passed some six weeks 
after the possessory order, apparently 
immediately on the presentation of a peti¬ 
tion by the successful party to the posses¬ 
sion case and the counter-petitioners seem 
to have had no opportunity of being heard. 

I am not prepared to say that the delay 
in passing the order necessarily affected 
the jurisdiction of the Magistrate* but it 
certainly could not be passed without 
notice to the other side affected by it and 
the present petitioners who did not claim 
possession had a special case for exemp¬ 
tion from liability for costs which called 
for consideration. 

The Magistrate’s order,dated 29th April, 
1921, awarding costs is set aside ; he will 
restore the petition (presented under 
S. 148 of the Code of Criminal Proce¬ 
dure, bearing order of 29th April, 1921) 
to file and dispose of it according to law 
bearing in mind the decision in Vythinada 
Thambiran v. Mayandi Chetty (l). 

The costs if paid should be refunded. 

(1) (1906) 29 Mad. 878. 

1923 Madras. 88 (1). 
Phillips, J. 

Ramchandram Pillai ... Petitioner. 

V. 

NeelcLTubal Acht Respondent. 

Civ. Rev. No. 607 of 1921, dated 18th 
April 1922 revising the order and judg¬ 
ment of 2nd Addl. Sub Judge of Tanjore 
at Mayavaram in I. A. No. 280 of 1921. 

Civil P. 0 , Ss. 116 and 10—Refusal to stay — 

Revision, 


High Court will revise an order refusing to stay 
a suit when the same question is in issue between 
the parties in two different suits. 

K, Rajah Aiyar-^ior the Petitioner. 

S. Viswanatha Aiyar and S. Srinivasa 
Aiyar —for the Respondent. 

Judgment: —The same question is in 
issue in both the suits, f.e., the validity of 
the alienation by respondent to petitioner, 
and the disposal of the issue in the first 
suit will practically dispose of the second 
suit, for petitioner does not dispute his lia¬ 
bility under the mortgage if the alienation 
is valid. The Subordinate Judge’s order 
refusing to stay proceedings therefore 
involves a question of jurisdiction, for he 
has assumed jurisdiction which is denied 
to him by S. 10 of the Code of Civil 
Procedure. It is argued for respondent 
that this Court has no power to interfere 
in revision with orders under S. 10 of 
the Code of Civil Procedure, and reliance 
is placed on Sulianat Jahan Be^am v. 
Sunder Lai (l). In that case, however, the 
order sought to be revised was an order 
of stay and not a refusal to stay and thus 
the Court has not assumed jurisdiction 
which it did not possess. If the decision is 
meant to apply to all orders under S. 
10, Civil Procedure Code, I must with all 
respect dissent, for this High Court has 
consistently allowed revision in cases of 
mere interlocutory orders, and I see no 
reason to refuse jurisdiction in this case. 
The Subordinate Judge’s order is therefore 
set aside and proceedings stayed in 
Original Suit No. 19 of 1920. Respondent 
will pay petitioner’s costs of this petition. 

1. (1920) 42 All. 409. 


1923 Madras. 88 (2). 

Spencer and Venkatasubba Rao, JJ. 

Sin^aravelu Mudaliar ... Defendant 

Appellant. 


V. 


okka Mudaliar alias 
Chokkalinga Mudaliar 


... Plaintiff— 

Respondent. 

5 . A. No. 1164 of 1921 , dated 24th April 
>2 against the decree and judgment o 

dl. Sub-J., Tanjore, in A. S. No. 2 



) Advtrst poasestion—Previous deo 

person in adverse possession had no 9 
—Efif Limitation, 
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Tho judgment of a Court deolaring that one 
of the parties has no legal title to the properties 
in suit cannot have the eflsot of oausiog his 
possession to ce^se to be adverse to the opposite 
party from the moment of its protiounoemerit so 
long as possession remains undisturbed. 

(P. 91, Col, 1.) 

(6) Civil Procedure Code, 5. 11—Possession, 
nature of, declared in a previous suit—Bes 
p.id%cata. 

A judgment in a prior suit operates as res 
judicata in a subsequent suit between the same 
parties or their representatives in interest if it 
decides what was the character of the possession 
of any person who was a party to that suit e.g., 
whether it was then adverse or permissive posses. 
aioD or whether it was separate or joint poBsas* 
sion. 

(P. 89, Col. 1.) 


K. Rajah Aiyar—iox the Appellant. 

N. Muthuswami Aiyar —for the Res¬ 
pondent. 

Spencer, J. :— I agree with the judg¬ 
ment which my learned brother is about 
to deliver. The question whether posses¬ 
sion in any particular case is adverse is a 
question of fact. A judgment in a prior suit 
may operate as res judicata in a subse¬ 
quent suit between the same parties or 
their representatives in interest if it deci¬ 
des what was the character of the posses¬ 
sion of any person who was a party to 
that suit, e.g., whether it was then adverse 
or permissive possession or whether it 
was separate or joint possession. But I 
am with due respect quite unable to un¬ 
derstand how the judgment of a Court 
declaring that one of the parties has no 
legal title to the properties in suit, can 
have the effect of causing his possession 
to cease to be adverse to the opposite 
party from the moment of its pronounce¬ 
ment so long as possession remains un¬ 
disturbed. Such a judgment would rather 

appear to emphasise the adverseness of the 

possession of the trespasser as against the 
true owner.lt cannot benefit the true owner 
who omitd for some reason or other to 
take steps to eject the trespasser before the 
alter completes the period of possession 
required for the establishment of a pre- 
scripnve title^ The judgment relied upon 
n this case, O. S. No. 151 of 1912, was a 

deffnT“‘ brought by the present 

Without declaring the character of his 

dSssed”‘th " 

defendant in ejecting the present 

defendant in execution of that decree. He 

1923 M—12 


waited too long to institute this suit with 
the consequence that when he came to a 
Court as a plaintiff he found himself bar¬ 
red by the Statute of Limitations. We 
must follow the decisions of this Court in 
preference to that in Mir Akbarali v 
Abdul Ajij (l). The article governing limi¬ 
tation in this suit was rightly taken to be 
Art. 124 : Vide Pattaikara Manakkal Kup- 
pen V Choorakkapatti Miinde Kottil (2). 

The appeal is allowed with costs of ap¬ 
pellant here and in the lower Appellate 
Court to be paid by plaintiff, and the de- 

dismissing the 
suit with costs will be restored. 

Venkatasubba Rao, j.—T he dispute 

t^lates to charity known as Abiraman 
Thiruvasal Choultry. The plaintiff (Res¬ 
pondent before us) brought the suit for 
recovery of possession of a Choultry build¬ 
ing belonging to the said charity alleging 
that he was the trustee thereof The 1st 
defendant resisted the suit on the ground 
that the plaintiff was not the trustee and 
the right, if any, which the plaintiff pos¬ 
sessed to the trusteeship became barred 

'I'he first issue framed is: 
Whether the plaintiff is the trustee of 
the suit charity ? and the 2nd “ Whether 

the plaintiffs’ claim to the trusteeship L 
time- barred? 

The institution is thus described by the 
bubordinate Judge : “The plaint Thiru¬ 
vasal ,s a small building at Sikkal, near 
Nppamrn where Paradesis take rest 
The origin of the Thiruvasal is not 
known The Trust owns the Choultry 
^7h°“se sites. It has only an 

income of about Rs. 10 or 11 per annum." 

The history of this institution so far as 
It IS relevant to the facts of this case may 
be briefly set forth. One Mangam Para^ 
desi was managing the Choultry. Durin- 
his time a stranger Kathan Parades! was 
.vmg with him in the Choultry. Som^ 
time after Mangam’s death about 1898 

is'^Mln-f plaintiff, who 

u cousin, and the 1st 

for wlJ^ 1° tbe plaintiff’s title, 

received information about 

authnnVoA K- defendant 

t^ff^ the plain- 

deeds in obtained registered lease 

_e0ds_in__^e_n^e_of_the plaintiff from 

(1920) 44 Bom. 934 . 

2. (1912) 14 I, 0. 168. 
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tenants occupying the house sites belong¬ 
ing to the trust. The 1st defendant soon 
after asserted that he was the trustee, 
ousted Kathan from the Choultry in 1901 
and himself took actual possession. From 
1907 the plaintiff has been disputing the 
title of the 1st defendant to the trustee¬ 
ship of the charity. In 1001 the 1st 
defendant executed certain mortgage 
deeds for loans borrowed for repairing the 
Choultry. The creditor brought O. S. 
No. 87 of 1907 on the file of the Nega- 
patam District Munsif’s Court against the 
1st defendant and others and on objection 
taken by some defendants the present 
plaintiff was also impleaded as the 
9th defendant. It was found by the 
Court that though the present plaintiff 
had legal title to the trusteeship the 
1st defendant was the de facto trustee 
or manager from 1901. Subsequently 
several rent-suits were filed by the 1st 
defendant against the tenants for the 
recovery of rents in respect of trust 
properties. The finding in effect in those 
suits was that the present plaintiff has a 
better title to the office of the trusteeship, 
that the present 1st defendant was de facto 
trustee from 1901 and that the plaintiff’s 
title was not barred by limitation as the 
1st defendant had not acquired a valid 
title by adverse possession for the full 
period of 12 years. On this finding the 
suits for rent were dismissed. The first de¬ 
fendant thereupon filed O. S. No. 151 of 
1912 on the file of the Negapatam District 
Munsif’s Court for a declaration that he 
was the trustee. It was found that the 
present plaintiff had the legal title and 
that the present 1st defendant had mere 
possession. In consequence of this find¬ 
ing the suit was dismissed on 27th June 

1913. The 1st defendant continued to 
remain in possession and the plaintiff 
brought the present suit on 21st July, 

1914. 

The District Munsif fully discussed the 
evidence and recorded his findings on the 
two issues mentioned above that the 
plaintiff had the legal title to the office of 
trustee! but that the 1st defendant had 
had the effective control of the Choultry, 
and its management in his own rights as 
trustee from the year 1901 and that the 
title of the plaintiff was therefore barred 
under Art. 124 of the Limitation Act, The 
Subordinate Judge accepted the findings 
of the District Munsif that the plaintiff is 
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the trustee and that the possession of the 
1st defendant was adverse from 1901. 

From the wording of the issues framed 
and from the discussion of the evidence, it 
is abundantly clear that both the District 
Munsif and the Subordinate Judge have 
applied their minds to the question of the 
trusteeship of the suit charity and not 
merely to the Choultry building which is 
only one item of the properties belonging 
to the trust. The contention therefore of 
the respondent, that the lower Courts have 
not considered the applicability of Art- 124 
is utterly untenable. The District Munsif 
expressly refers to that Article at the end 
of paragraph 7 of the judgment. 

The Subordinate Judge, however, re¬ 
versed the decision of the District Munsif, 
and the ground on which he set aside that 
decision involves the determination of a 
question of some importance and interest. 
In the opinion of the Subordinate Judge 
the judgment in O. S. No. 151 of 1912 
dated 27th June, 1913, breaks the con¬ 
tinuity of the 1st defendant’s adverse 
possession I and for his proposition he 
relies upon the authority of Mir Akbar- 
ali V. Abdul Ajij, (l) The Subordinate 
Judge says:— 

“ Then the question is whether, because if the 
failure of the 1st defendant in getting a declara. 
tion in bis favour as trustee in 0. S. No. 161 of 
1912 his adverse possession ceased from the date 
of that decree (June 1918) and he cannot tack on 
his previous possession from 1901 to mature his 
title by adverse possession. The decision in 
Akharali v. Abdul Ajij (1), clearly supports 
the plaintifi’s contention.” 

He concludes;— 

“ Following the decision in Mir Akharali v. 
Abdul Ajij (1). I find that Ist defendant cannot 
tack on the period of his possession prior to the 
decision in 0. S. No. 151 of 1912. 

I may at once state that this reasoning 
is unsound ! for in his view the adverse 
possession of the 1st defendant ceased 
from the date of the decree. The ques¬ 
tion of ‘ tacking on ’ does not arise at all 
because there are no two periods of 
adverse possession referred to by the Sub¬ 
ordinate Judge. According to him the dec¬ 
ree in O. S. No. 151 of 1912 had the effect 

of preventing the statute of limitation 
from running and the Subordinate Judge 
was misled into using the expression 
‘ tacking on * by some observations which 
were made in Mir Akbarali v, Abdul Ajtj 
(l). I shall presently refer to the cases 
that bear upon the subject but on princi- 
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pie it seems to me, with great respect that 
the decision on which reliance was placed, 
by the lower Appellate Court is wrong. 
Adverse possession is a question of fact 
and always implies that the right to 
immediate possession subsists in the true 
owner and not in the person having ad¬ 
verse possession. An adjudication that 
the true owner had a good title to posses- 
jSion is entirely consistent with the fact* 
that the actual possession is with another 
party who ousted the true owner and 
has been holding possession as against 
fhe true owner on his own behalf. I 
therefore fail to see how a decree 
which negatived the 1st defendant’s right 
could possibly be regarded in the nature 
iof an interruption of the continuity of 
possession. In Mir Akbarali v. Abdul 
^jij (l) Macleod, C. J., assumes that 
when there is a decree of Court deciding 
that a certain party has no right, he 
must, if he wishes to acquire a good title 
by adverse possession, start afresh after 
the decree, because his losing the suit puts 
an end to his previous adverse possession. 
The learned Chief Justice bases this con¬ 
clusion upon the ground that it cannot 
be presumed that the party having ad¬ 
verse possession, intended, the moment the 
decree was passed negativing his rights, 
to continue to hold adversely to the suc¬ 
cessful party and in effect in contempt of 
the decree aforesaid. The judgment pro¬ 
ceeds to say that it is quite possible that 
the party relying upon adverse possession 
might, finding that the successful party 
was remiss in seeking to execute the 
decree, gather fresh courage and might, 
after a certain period had elapsed from 
the date of the decree, determine to set 
up again a title in himself against the 
successful party in the suit. These in 
short are the grounds of the decision in 
Mtr Akbarali v. Abdul Ajij (l). If the 
Court comes to a conclusion that as a 
tact the adverse possession ceased and 
t at the party setting up adverse posses¬ 
sion, on account of his respect for the 
decision, determined not to hold the pro¬ 
perty adversely, there is then no conti- 

^ possession because the 

P y deliberately ceased to hold the pro- 

Rnmht decision of the 

o ^ Court aopears to be based 
P n presumption that a decree against 
the party m possession ipso facto deter¬ 
mines adverse possession. The learned 



Chief Justice does not support his view 
by reference to any authority and witi) 
great deference, I am unable to follow 
the decision above referred to. 

With the exception of the case quoted, 
the authority seems to be entirely on the 
side of the appellant. 

In Shaikh Mukbool Ali v. Shaikh Wajed 
Hossein (3) Sir Richard Garth, C. and 
Birch, J., held that where a person was 
in actual possession of property from the 
time when the deed conveyed it to him, 
the decision which declared that deed to 
be fraudulent did not have the effect 
of putting another claimant in possession. 
Garth, C. J., observed:—• 

‘ V/h'itever the deo!ee might have been, the 
defeDdaot’s ro?ae3sion could not be oonaiderod 
as having ceased in consequence of that decree, 
unless he were act-jally dispossessed. The fact 
that there is a deoree against him di es not 
prevent the statute of limitation from running.” 

Ram Lai v. Maswn Ali Khan (4) also 
supports the appellant’s contention. 


Bahaji Akoba y. Dattu Laxinan (5) has 
been relied upon by the plaintiff. It must 
be said that this is not a direct authority 
on the question under consideration. But 
the following observations of Batchelor, J., 
have some bearing : 

In l803 it was held that he was a member 
of a Joint family. But it was not decided that 
ho was in possession of any part of the family 
property either directly or constructively • and 
at a given moment a Hiudu may be a member 
of a joint family entitled on partition to his 
share and may still be in process of being 
e'.cluded to hi8 knowledge. That is what has 
happened here. Possession is a mere matter of 
tact, and adverse posse^eioo, as I understand it. 
means possession held by some person on his own 
behalf or on behalf of some person other than 
the true owner, the true owner having a right 
to immediate possession. To say. therefore, 
that in 1898 the plaintiS bad a good title to 
Possession la perfectly consistent with saying 
that in fact possession was with the defendants 

who were ousting the plaintiff to his knowledge 

m spite of his title. *’ 


Kagtiunathachariar v. Tiruvengada 
Ramanujachariar (6) deals with the ques¬ 
tion of adverse possession under Art. 124. 

® case on hand, there also it was 

the effect of a declaratory decree that had 

to be considered, and the learned Judge*: 
observed :— 


3. 25 W. R. 249. 

4. (1903) 25 All. 35. 

5. (1913) 37 Bom. 64. 

6. (1910) 9M. L. T. 171. 
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“ And no authority has been cited in support 
o! the proposition that the paasinst of a declara¬ 
tory decree in favour of the plaintiff will atand 
in the way of the defendant in the eoit acquir¬ 
ing the title to the property by adverse posses" 
sion, such possession having oommenced before 
the institution of the suit for title and continued 
afterwards for the period required by law. " 

There is an observation in the judg¬ 
ment which may be said to involve the 
inference that the result will be different 
if the decree were a decree for possession. 
But I do not think that there is any 
warrant ifor this distinction. This case 
is a direct authority against the respon¬ 
dent and has not been referred to in 
the judgment of the lower Appellate 
Court. The same view was taken in 
Ayissa v, Lakshmana Prabhti (7) and 
the following observation is made in the 
course of the judgment 

“ This Court has more than once held that a 
decree in favour of a party with regard to 
property does not by itself stop the running of 
limitation when the property continues to be in 
the possession of ihe defendant. It is, therefore, 
possible that, though the former suit was not 
barred when it was instituted, the present suit 
may be barred by limitation. ” 

I may observe that no distinction is to 
be found in this judgment between a 
declaratory decree and a decree for pos¬ 
session. 

In Akbar v. Tabu (8), the Punjab Chief 
Court followed Ayissa v. Lakshmana 
Prabhti (7)- The question arose in refer¬ 
ence to adverse possession of a co*sharer. 
It was found that the plaintiff was in 
exclusive possession? that it was contended 
on behalf of the opposite party that there 
was a break in the advene possession as 
a result of the decree which negatived the 
plaintiff’s right. The Court in dealing 
with this contention said that a decree in 
favour of the defendants not accom¬ 
panied by actual effective assertion of 
rights and taking of possession of those 
rights” was of no avail to them. Hans 
Raj V. Maulu (9) is a recent decision of 
the Lahore High Court, and though it is 
not quite in point it is useful as contain¬ 
ing that Court’s approval of the passage 
in Akbar v. Tabu (8) where relying upon 
Ayissa v. Lakshmana Prabhti (7), the 
learned Judges laid down the proposition 
that a mere bringing of an action and 
a judgment thereon not accompanied by 

7. (1911) 9 M. L. T. 430. 

8. (1914) 22 I. C. 805. 

9. (1921) 63 I. 0. 881. 


an entry does not break the continuity of 
adverse possession. 

I have referred to the last two cases 
because the view taken by the Madras 
High Court was accepted in them. 

This proposition set forth above may 
be inferred from the following passage, in 
the judgment of Srinivasa Aiyangar, J., at 

page 657 of Viyapuri v, Sonamma Boi 
Ammani (lO):— 

‘ A simple suit for declaration of the moit- 
gagee’e right when such a right is denied by the 
trespasser may probably be brought, but that is 
a proceeding which the mortgagee is not bound 
to take, and a decree in such a suit cannot save 
the rights of the mortgagee from becoming 
barred, if otherwise they would be. ” 

Passages from certain other judgments 
of this Court have been relied upon by 
the appellant in order to show that the 
same inference can be drawn from them. 
But I do not propose to refer to them as 
the cases containing the said passages 
are not direct authorities on the point and 
as moreover in the cases that have been 
already referred to, the question has been 
considered and decided. 

Both on principle and on authority 
I am of opinion that the 1st defendant is 
bound to succeed and my judgment is 
therefore for him. I would allow the 
appeal, set aside the decree of the lower 
Appellate Court and dismiss the plaintiff’s 
suit for possession. 

Appeal allowed. 

10. (1915) 39 Mad. 811=29 M. L. J. 645. 
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Krishnan and Venkatasubba Rao, JJ. 

Mouna Guruswa7?iy iVa/c/^er...Petitioner— 

Appellant. 



Sheikh Miihammadhu RowtJier 

and another ...Respondents. 

Appeal against Order No. 11 of 1922 
dated 14th September 1922 against the 
order of Sub-Judge Dindigul, dated 3rd 
September 1921 in I. A. No. 62 of 1921- 

Oivil P.C. —0. 89, R. 2 (3) nnd. S. Breach 

of injunction—Busiiiess of the Court granting 

the injunction transffrred to another Court 
Jurisdiction to entertain application for breach 
of injunction. 

Where business of the Court that granted the 
injunction was transferred to another Court and 
an application under 0. 89, R. 2 (8) was made U> 
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the latter Court for punishing the breach of the 
injunction but the Court refused to heir the 
application. Held^ that primarily it is the Court 
gmntirg the injuiiotiou that can punish the 
disobedience. But this do33 not prevent the 
Court to which the business of that Court is 
transferred from exorcising the power under 
o, 150, 0. 89, R. 2 (3) does not say that it is only 
the Court prautirg tbe injunction that should 
make the order under it; so that there is nothing 
in that rule which excludes the application of 
S. 150 by bringing it within the words “ save as 
otherwise provided for 26 Cal. W. N. 216 Diss. 

{b) Civil P. Co S. 150—* Transfer 'Scope. 

The word ‘ transfer ’ in S. 150 is not inappli¬ 
cable to a case where the District Judge fixed 
the jurisdiction of the Court under the Civil 
Courts Act and transferred the whole of the busi- 
nesfi within the aiei to it. 


B. Siiarama Rao and S. R. Mtithu- 
swami Atyar—for the Appellants. 

L. A. Govindaraghava Aiyar —for the 
Respondents. 

Judgment :--This is an appeal bv the 
Plainti^fif under O. 43, R, l (r), of the Civil 
Rrocedure Code against the order passed 
by the Subordinate Judge of Dindigul on 
an application made to him under O. 39, 
R. 2 (3) to have the defendant punished 
tor disobedience of an injunction which had 
been issued to him in the suit. The Sub¬ 
ordinate Judge has declined jurisdiction 
on the ground that the proper Court to 
punish for disobedience was the Court 
which passed the order of injunction and 

t^hat as his Court was not that Court, he 

O 39. R, 

t^'sease came to 

District Judge transferring to that Court 
the business within the areas of certain 
Munsifs over which the Dindigul Court 
was given jurisdiction for the first time. 

It IS contended before us that the Sub¬ 
ordinate Judge in refusing jurisdiction 

S3 3”“ 

to have ‘ be held 

to perform the™sn authorised 

Sub-Court. It is pe^rfeclr" f Madura 

r.d ttaVr ® ‘50 dees aS 

(3) which prevented the Dindigul Court 


from acting under that rule and dealing 
with the application that was made to 
that Court by the plaintiff. The argu¬ 
ment addressed to us by the learned 
vakil for the respondent against that 
view is first of all that because O. 39, 
R. 2 ( 3 ) speaks of the Court granting 
the injunction may order ” no other 
Court could be held to have jurisdic¬ 
tion to pass the order and secondly, that 
the application of S- 150 is excluded 
by the words “save as otherwise provid¬ 
ed in that section. A very similar argu¬ 
ment we had to consider with reference 
to O. 9, R. 13 where there had been a 
territorial re-distribution of jurisdiction 
between two Munsifs’ Courts where we 
held that the “ words save as otherwise 
provided for ” did not prevent S. 150 
from applying and enabling the Court to 
which the business had been transferred 
Rom setting aside an ex parte decree: See 
Ranganatha Rao v. Hanuviantha Rao (1). 
That was a case under O. 9, R. 1 j and 
there were some special reasons there, 
more than there is in this case, for the view 
we took, but we think that it is never- 
t ®less^ an authority for saying that the 
words save as otherwise provided for” do 
not exclude the application of S. 150 
mere y because in the rule that gives the 
Court power to take action, there are the 
words the Court granting the injunc¬ 
tion . As was pointed out by Srinivasa 
Aiyangar, J , ,n Stippi v. Kunhi Koya (2) 
he words that the Court which granted 
‘he '°Jnnction v/ere introduced into the 
new Code not with any object of changing 
the law which existed before but because 

in throM°C <=0”esponding section 

m the old Code was not very happy as it 

implied that the injunction was “to be 

enforced by imprisonment of the party 

hereas the imprisonment was really a 

“mav^h^®"^®'' Those words 

leTrnL by the 

corresnonH-^^’ changed in the 

a re drafting of that rule itself. Naturally 
to Ho 'k ®^*slature it was necessary 

S ° '"■ioh wa, ,0 

g.veo p„w„ disobedtanca. 

Cnllr^ ^°^rse that was primarily the 
Sa^ Pf injunction but it is 

minds that this does not 

2 10=15 L. W. 458. ' 

U916} 39 Mad. 907 (913). 
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prevent the Court to which the business 
of that Court was transferred from ex¬ 
ercising the power under S. 150. O. 39, 
R. 2 (i) does not say that it is only the 
Court granting the injunction that should 
make the order under it» so that there is 
nothing in that rule which excludes the 
application of S. 150 by bringing it 
within the words “ save as otherwise 
provided for." If the suggestion that is 
made by the learned vakil for the respon¬ 
dent is taken, the result will be that in 
case the Court which passed the injunc¬ 
tion was abolished altogether for some 
reason, there will be no Court to punish 
for disobedience of the injunction even if 
the whole business of the abolished 
Court had been transferred to some other 
Court and was carried on by that other 
Court. We are not prepared to adopt 
such a construction as this unless the 
language is perfectly clear in favour of it. 
Here so far as we can see there is nothing 
O. 39> K- 2 (J) and in S. 150 to 


m 


prevent the Court to which the business 
of the first Court is transferred from 
exercising its powers under O. 39, R. 

2 (3). 


It is also argued for the respondent, to 
exclude the application of S. 150 in 
this case, that the transfer of the busi¬ 
ness in the area over which the Dindigul 
Court had been given jurisdiction by the 
order of the District Judge was not one 
which fell under S. 150 as there was 
only an assignment of the business of 
the one Court to another and such an 
assignment, it is said, is not the same as 
the transfer spoken of in S- 150. The 
learned vakil for the respondents has 
cited the case in IVIntis/t? Md. KazeTnoli v. 
Munshi Niamiiddin Ahmed (3) to support 
his argument but with all respect we are 
unable to follow that ruling for we do not 
agree with the learned Judges in that 
case that the word transfer is inapplicable 
to a case where the District Judge fixed 
the jurisdiction of the Court under the 
Civil Courts Act and transfers the whole 
of the business within the area to it. The 
learned Judges seem to think that in such 
a case there is only an assignment of 
business and not a transfer of the busi¬ 
ness. So far as we can see there seems 
to be no reason why such a distinction 
should be made. Holding as we do that 


8 . (1922) Oal. 41=26 C. W. N. 216. 


the present case falls under S. 150, we 
think the Subordinate Judge acted wrong¬ 
ly in declining jurisdiction in the matter 
of this application. 

We set aside his order and remand the 
application to him for fresh disposal 
according to law. Costs to abide and 
follow the result. 


1923 Madras. 94. 

Ramesam, J. 

Sinnaswami Mudali and 

others ... Petitioners. 

Cr. Rev. No. and Cr. Rev. Pet. No. 42 
of 1922, dated 5th May 1922 revising the 
judgment of Sub-Divnl. Magistrate, Erode, 
in C. A. No. 73 of 1921. 

Penal Code S. 147—-Cowwon object only 
against 4 ont of 9 accused found—Conviction. 

When the common objec^i of the 6 out of the 
9 accused is not traceable, the convistion of the 
remaining four under S. 147 can not be 
susiainod. 

V. C. Seshacharriar —for the Peti¬ 
tioners. 

R, L Ethiraj for the Public Prosecutor 
—for the Crown. 

Order :—There is no finding in the 
judgment of either the first Court or the 
appellate Magistrate as to what accused 5 
to 9 did. It is expressly stated by the 
Appellate Court that they were not guilty 
of trespass. The first Court stated in 
paragraph 7, after setting forth the evi¬ 
dence of P. W. 3 who saw the accused 
going together and using abusive langu¬ 
age. ‘This fact clearly shows that accused 
formed themselves into an unlawful 
assembly and marched together to execute 
their common object. What the common 
object was, was not stated, nor is it easy 
to infer that they had any common object 
at all at that stage, seeing accused 5 to 9 
did nothing even afterwards. Tt is doubt¬ 
ful if they are guilty of any offence- If so 
the conviction of accused 1 to 4 under 
S. 147 cannot stand as there are not 
five persons who committed the offence ot 
criminal trespass together. As to the 
conviction of the accused 1 to 4 under 
S. 448, Indian Penal Code, I think the 

conviction is right and must stand. 
Though there is no express finding tn 
the intention of the trespass was to can 
annoyance, etc., it is so obvious on 
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facts found that it is not nocossary to 
interfere with the conviction. 

The petitioners are acquitted of the 

offence under S, 147, Indian Penal 

Code and the sentence in each case 

reduced to the sentence of fine imposed. 

The sentence of imprisonment will be 
cancelled. 
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’ Oldfield and Ramesam, JJ. 

Niitoor Moideen Hajee 

others ... Appellants. 

^"^2 of 1922, dated 
11th August 1922 against the judgment 

of Special Mag., Calicut, m S.C. No. 22 of 
the Calendar for 1922. 

^ot, S. 5 - Applicabiliiy to 
special or local law~AcC X of 1922. ^ 

S. 5 under which the Court can excuse delay is 
pot one of the provision-, the application of whioh 
19 exieoded by Act X of 1922 to proceedings 
under a special or local law. 

Sci% ^23. 121 and 422-^ 

bsSQ properly 

adinitted ucder S. 421 that S. 423 becomo’ 
oidenlaltrtv,'''^'’®"' ''® r^guded as ip 

'"“'•"•a »*= 

deciding the tribunal before 

deemed to have been convicted in a separate 

1 ^ T,? lunsd lotion to hear his appeal will 

depsnd on the extent of his individual sentence 

T. Krishna Kurup~for the Appellants. 

J. C. Adam the Public Prosecutor—ior 
the Crown. 

Oldfield, J. These appeals came 
before one of us for admission and notice 
was issued to the Public Prosecutor solely 

aL whether they could be 

Tirn? they were out of 

thT primarily, because 

the convictions and the sentences were 

passed under Ordinance No. 1 of 1922, a 

provided for 

davs 't Ordinance is only 15 

&.r!r„‘;r3?r„i;crv.' 

No.'S?orthe Slh^pdf 'Tn'd !“ 

presentation was out of time, unless 


the appellants were entitled at least to an 
allowance for the period requisite for ob¬ 
taining copies of the judgment appealed 
against. Such a deduction would of course 
be admissible in any appeal against a 
conviction under the ordinary law with 
reference to S- 12 of the Limitation 
Act. This Court has however recently 
held in Lingayya v. Chinna Narayana (l) 
that S. 12 cannot be applied in the case 
of appeals under a special law, such as 
the Ordinance we have to deal with. 

The point however calls for no further 
consideration since the passing of Act X 
of 1922, which became law on the 5th 
March, 1922 and provided that Ss. 4, 9 to 
18 and 22 of the Indian Limitation Act 
should be applicable to proceedings under 

any special or local law, in so far as and 
to the extent to which they are not ex¬ 
pressly excluded by such law. It may be 

's nothing in 
the Ordinance expressly excluding this 

provision. The appellants are therefore 

entitled to credit for the time they spent 

m obtaining copies,' and that is as 

Mr. Kurup on their behalf agrees, from the 

date of judgment, 31st March, 1922, to 

the date on which copies were given to 
their vakil 2nd April, 1922. 

That deduction however made, the pre¬ 
sentation on the 24th and 28th April was 
^ill beyond the 15 days allowed by the 
Ordinance. I\Ir. Kurup has accordingly 
conceded that there is delay in the present- 

fb No. 325 and has urged 

Cour?°Th excused by this 

Court. The difficulty is that S. 5 of the, 

Limitation Act under which the Court can 
excuse delay is not one of the provisions,] 
the ^plication of which is extended by 
Act X of 1922 to proceedings under a 
special or local law. We therefore have 

o right to utilise S. 5 in dealing with these 
appeals. Next it has been argued that 

^•423 ( 1 ) (a). Criminal Procedure Code 
because an order excusing the delay would 

vvould h incidental order and 

Sturrnf'""^ b " the 

quential Wemust then consider whether 

wnaty b. 423 begins: ‘The Appellate 
C ourt shall then send for the record of 

1- (1918) 41 Mad. 169 (P.B.). 
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the case, if such record is not already in 
Court; ” and it has to be presumed that 
any power conferred by S. 423 can be 
used only after the stage, at which S. 423 
becomes applicable to the proceedings, 
has been reached. That is clearly indicat¬ 
ed by the use of the word ‘‘ then The 
application of S. 423 must, we think, be 
taken as legitimate only after the prelimi¬ 
nary stage indicated in Ss. 421 and 422 has 
been passed. That is after the appeal has 
been admitted and after the notice referred 
to in the latter section has been given. It 
is true that notice has been given in this 
case to the Public Prosecutor; but (as 
was stated distinctly in the order directing 
it) it was given only for the special pur¬ 
pose of enabling him to appear to take 
part in the proceedings authorised by 
S. 421, at which the question of admis¬ 
sion and the question whether there 
should be further proceedings, with res¬ 
pect to which S. 423 applied are consider¬ 
ed. Wo do not think that S. 42j confers 
on us any power, the exercise of which 
can help these appellants. We must 
therefore dismiss Appeal No. 323 as out 
of time. 

These considerations however are not 
sufficient for the disposal of Appeal No. 
342 because it is presented by the 36th 
accused, who was sentenced only to 
four years’ rigorous imprisonment and a 
fine and who therefore is entitled under 
S. 11 of the Ordinance to appeal only to 
the Special Judge and not to this Court. 
In fact he did present his appeal origi¬ 
nally to the Special Judge. But that 
Officer returned it to him on the ground 
that some of the accused had been sen¬ 
tenced in the judgment appealed against 
to five years’ rigorous imprisonment and 
that the appeal lay in the case of those 
also, who had been sentenced to a shorter 
period, to the High Court. That view of 
the law is incorrect. Vide re Venkata- 
krishnayya (2). For the purpose of decid¬ 
ing the tribunal, before which the appeal 
lies, each accused must be deemed to 
have been convicted in a separate case 
of his own ] and the determination of the 
Court having jurisdiction to hear his 
appeal will depend on the extent of his 
individual sentence. That being the law 
the learned Special Judge was wrong in 


2. (191V) 10 Mad. 591. 


returning the appeal to the appellant for 
presentation to this Court. 

We have only then to decide whether 
the presentation to the learned Special 
Judge was in time. It is not disputed that, 
if allowance is made for the time taken 
for obtaining copies and for the time, 
during which the Court was closed for the 
holidays, presentation there on 24th April, 
1922, was in time. That being so, the 
learned Special Judge has refused to exer¬ 
cise the jurisdiction vested in him by law, 
and we must deal with his order in revi¬ 
sion. We therefore in Appeal No. 342 
return the appeal to the appellant’s 
Counsel for representation in the Court of 
the Special Judge. 
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Spencer and Devadoss, JJ. 

S. Paramasivam Pillai ... Defendant— 

V. Appellant. 

Meenakshisufidaram Pillai 

{dead) and others ... Plaintiff— 

Respondents. 

F. A. Nos. 314 of 1918 and 60 of 1919» 
dated 15th August 1922 against the decrees 
of Sub-Judge, Kamnad, at Madura, in O.S. 
No. 82 of 1916. 

Partition — Co-o\onerfi~A minor co-ownert par¬ 
tition with Duty of odxdt co-owner—Onus when 
shifted. 

Plaintiff’s father and defendant parohased the 
plaint land in 1900. His father died in 1902 and 
in 1904. during plaintiff’s minority, the dofen- 
dant entered into an arrangement with the 
minor’s young mother acting as his guardian 
whereby the plaint land was allotted to the 
defendant and another plot which belonged in 
common to his father and the defendant was 
allotted to the plaintiff for his share. The plaint 
plot being worth more than the price assigned 
10 it, the plaintiff claimed a moiety of tbe plaint 
site or in the alternative its price on the ground 
that the arrangement of 1904 wasnot binding on 
him inasmuch as there was no necessity for it 
and that his mother had no independent com¬ 
petent advice. Held on the question of onus 
that the plaintiff has to make out a case before 
he could ask for a decree. But whoa it js 
admitted that the plaintiff is a minor, his 
mother, a young widow, with no near male 
relations who could give independent advice to 
her, and when the defendant knows all about the 
property from the very beginning and a great 
disparity in extent of the two lands exists and 
when there is no ostensible reason except the 
wish of the defendant, the onus shifts and it U 
for the defendant to make out that the transac¬ 
tion was a fair one. The oase of a oo-owner 
asking for a division of property belonging to 
himself and a minor occupies a position between 
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that of partition in a joint family and that of 
alienation by the guardian of a minor. When¬ 
ever an adult person deals with a minor through 
the minor’s guardian, it is his duty to see that 
the transaction is a fair one and that the minor 
is not prejudiced in any way by any act or omis¬ 
sion on his part. 

(P. 98, Col. 2 ; R 100, Col. 1.) 

r. R. Ramckafidra Aiyar, S. Rama- 
swami Aiyan^ar, K. Bashyam Aiyan^ar, 
V. Ramaswami Aiyangar and K. S. 
Rainabhadra Aiyar—for the Appellant, in 

A. S. 314 and for the Respondent in 
A. S. 60. 

T. Ran^achanaKi N, Srinivasacharya 
and A. Chidambaram —for the Respon¬ 
dents in A. S. 314 and for Appellants in 
A. S. 60. 

Devadoss, J.: —The first defendant is 
the appellant in Appeal No. 314 of 1918. 
The suit is by one Meenakshisundaram 
Pillai for a division of the plaint property 
which belonged to him and to the 1st 
defendant or for the value of his share, 
should the Court consider that it was 
inequitable that he should get possession 
of a moiety of the plaint land. The main 
allegations in the plaint are that plaintiff’s 
father Chelaperumal Pillai was a first- 
grade pleader at Sattur, that he purchased 
the plaint land in 1900 along with the 1st 
defendant under Ex. D, that his father 
died in 1902, that in 1904 when the 
plaintiff was a minor, the 1st defendant 
entered into an arrangement with his 
mother as evidenced by Ex. A, whereby 
the plaint plot was allotted to the 1st 
defendant and another plot which belonged 
in common to his father and the 1st 
defendant was allotted to him for 
his share, that he attained majority 
on 3rd January, 1914 and that the 
plaint plot was worth much more 

A value given in Ex. 

A, that he was entitled to be given a 
moiety of the plaint site as there was no 
necessity for the execution of Ex. A by 
his guardian and that it was not binding 
on him. The 1st defendant pleaded 
among other things that the arrangement 
evidenced by Ex. A was a bona fide ar¬ 
rangement, that the plaint plot was not 

than five hundred rupees in 
that the plot allotted to the plaintiff 
was the more valuable of the two as it 
was Situated opposite to the District 
Munsifs Court-house and other public 

f ^ot act in any way 

unfairly to thi plaintiff and that the 
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plaintiff’s guardian had “ the very com¬ 
petent, independent and absolutely disin¬ 
terested advice of the plaintiff's father's 
best and trusted friend,” that the arrange¬ 
ment was beneficial to the plaintiff and 
that he was not entitled to claim a moiety 
of the plaint land and that the suit was 
barred by limitation. The other defen¬ 
dants are alienees from the 1st defendant 
who have built houses on the plaint land. 
They adopted the defence of the 1st de¬ 
fendant and added that in any event the 
plaintiff was not entitled to possession of 
the plaint land, that they had invested 
large sums of money in erecting houses 
and that, the plaintiff was not entitled to 

ask that they should be pulled down and 
removed. 

The Temporary Subordinate Judge, 
Ramnad, held that the plaintiff's suit was 
not barred by limitation, that the arrange¬ 
ment evidenced by Ex. A was without 
any necessity, that the 1st defendant did 
not act bona fide and that the other de¬ 
fendants were not bona fide purchasers 
for value, and gave a decree to the plain¬ 
tiff for a sum of Rs. 16,500 being the 
value of a half share of the plaint pro¬ 
perty. Against this decree the let defen¬ 
dant has preferred Appeal No. 314 of 
1918. The other defendants have prefer¬ 
red Appeal No. 60 of 1919. 

It is unnecessary to consider Appeal 
No. 60 of 1919 as the appellants did not 
bring the legal representatives of the 1st 
respondent on record within the time 
allowed by law. The plaintiff who was 
1st respondent died in April, 1921 and the 
application of the vakil at the time of the 
hearing of theappea] to bo allowed to bring 
on record the legal representatives of the 
plaintiff, respondent, cannot be enter¬ 
tained after the lapse of one year and 
three months. The decree of the Subor¬ 
dinate Judge will stand so far as the 
appellants in Appeal No. 60 of 1919 are 
concerned. Appeal No. 60 is dismissed. 

Appeal No. 314 of 1918 was argued at 
great length and the main contention for 
the^ appellant was that Ex. A being an 
ordinary partition arrangement unless the 
plaintiff could show that it was brought 
by fraud, or any improper act on 
the part of the 1st defendant, it could not 
be set aside, and that the Subordinate 
Judge had wrongly thrown the onus of 
proving the necessity for the transaction 
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on the 1st defendant and that the finding 
of the Subordinate Judge was vitiated by 
his wrong view of the law as regards the 
onws of proof- It is necessary to see what 
the facts are before applying the law to 
the facts of the case. The admitted facts 
are that the plaintiff’s father Chellaporu- 
mal Pillai was a well-known first-grade 
pleader in Sattur r,and acquired consider¬ 
able property. He purchased the plaint 
property in 1900 under Ex. D for Rs. 500 
in his name as well as in that of the 1st 
defendant. He died in 1902 leaving the 
plaintiff and another son aged about 3 
and his wife aged about 23 or 24 years. 
His wife was his own sister’s daughter 
and after his death his affairs were 
managed by his widow and sister. In his 
Will he appointed four persons to assist 
the widow in the management of his 
estate one of whom is defendants’ witness 
1. Another piece of land consisting of 4 
plots situated opposite to the present 
District Munsif’s ^Court-house was pur¬ 
chased for Rs. 500 in the joint names of 
1st defendant and Chellaperumal Pillai. 
Though the document evidencing the 
purchase of the latter four plots has not 
been exhibited, yet it can be fairly held to 
have been proved that it was purchased 
in 1897 for Rs. 500. It is also well 
known that Sattur is a place of commer¬ 
cial importance. There are several cotton 
mills and a number of factories. The 
plaint site is near the road leading to the 
Railway Station, one of the principal 
thoroughfares of the town. The extent 
of the plaint land is 11,000 kulis. The 
extent of the other plot opposite to the 
District Mansif’s Court-house is 512 
kulis. The plaintiff was a minor of 
about seven years of age and his mother 
a young Hindu widow at the time of Ex. 
A. There is no evidence that there was 
any need for partition in 1904. The 
plaintiff’s father had acquired before 1900 
two plots of land called Marakadai or 
Timber depot land adjoining the road to 
the Railway Station which could connect 
the plaint land with the road. There was 
no access from the plaint land to any of the 
public roads in 1904 and subsequent to the 
date of Ex. A, the 1st defendant bought 
the plots to the south and north of the 
plaint land in order to get access to the 
road on either sides by Ex. Ill and H. 
There is also evidence to show that from 
1897 people began to build near and about 


the plaint land. There is no evidence 
that the plaintiff’s mother consulted any 
independent person with regard to the 
division of the plaint land excepting de¬ 
fendants’ witness 1 about whose evidence 
I shall have to say something later on. 

On these facts the question is whether 
the onus which was primarily on the 
plaintiff to show that the transaction was 
not one for his benefit has really shifted 
to the 1st defendant. The plaintiff hasl 
no doubt to make out a case before he! 
could ask for a decree in his favouy 
When it is admitted that the plaintiff! 
was a minor and that his mother was aj 
young widow and there were no near male! 
relations who could give independent ad*| 
vice to her, when it is remembered that! 
the 1st defendant knew all about thisi 
property from the very beginning, andl 
when it is also remembered that defend¬ 
ants’ witness 1 who was supposed to give 
disinterested advice acted, to say the 
least, most carelessly, for he says in his 
evidence, 

did not look into the extent as to how 
many kulie it was. I did not then question any 
of them for what sum the land opposite to the 
Court-house has been bought and how much had 
been spent on it.” 

« 

and when we find a great disparity in 
extent between the extent of the plaint 
land and that of the land opposite the 
Court-house and when there is no ostensi¬ 
ble reason for the division except the 
wish of the 1st defendant, the omis 
shifts and it is for the defendant to 
make out that the transaction was a 
fair one and not an unconscionable one. 
The plaintiff’s father had acquired, as 
I said above, the timber depot land 
adjoining the road, and that would have 
given access to the plaint land from the 
road. When he acquired such a large 
plot as the plaint one measuring over 
two acres and when it is proved that 
houses were beginning to spring up from 
1897 in or about the locality, one cannot 
but come to the conclusion that the plain¬ 
tiff’s father knew that the land would 
become valuable as house-site in the 
course of a few years, that it would ap* 
preciate very much in value and that 
considerable profit would accrue by par¬ 
celling it out and selling the parcels to 
different people. That such an idea was 
also in the mind of the 1st defendant 
could be inferred from the fact that soon 
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after the purchase under Ex. D he began 
to purchase land adjoining the plaint 
land, vide Exs. I and II. When the 
circumstances were such that the 1st 
defendant must have known that in the 
course of a few years the land would 
become very valuable as house-sites, it 
was most unfair on his part to take the 
whole of the plaint land for his share and 
give the plaintiff a small plot which ac¬ 
cording to him was worth Rs. 500. 

Mr. T. R. Ramachandra Aiyar very 
strenuously contended that all we have to 
look to, is the value of the two plots on 
the date of Ex. A in order to decide 
whether the transaction was a fair one or 
an unfair one. If the two plots were in 
the same locality and the environments 
were the same) his argument might be 
considered tenable. But when it is shown 
that one plot was more than 20 times the 
size of the other, and when it is remem¬ 
bered that in a growing town of commer¬ 
cial importance open land inside the town 
may sooner or later become valuable as 
house-sites, it is impossible to resist the 
conclusion that the 1st defendant induced 
the plaintiff s mother and her advisers to 
take the small plot near the public build¬ 
ings and got for himself a large plot likely 
to rise in value in a short time. In this 
connection we have to see whether the 
plaintiff's mother had not only really dis¬ 
interested, but sound advice. The defen¬ 
dants’ 1st witness Mr. Viswasa Nadar is 
a respectable 2nd grade Pleader who is 
also the Government Pleader of Sattur. 
But a reading of his evidence shows that 
either he was careless of the interests 
of his friend’s son or paid no attention to 
the contents of the documents to which 
he put his signature as attesting witness. 
He does not seem to have made any enqui¬ 
ry as regards the extent of the plaint land 
or its value on the date of Ex. A. He 
made noenquiries as to thevalue of the plot 
opposite the Court-house or the super¬ 
structure thereon, and his statement that 
Some Pariahs offered Rs. 3 to 5 per kuli 
for a portion of the plot for a pathway 
without taking the trouble to find out 
how much he could realise by such sale 
is not of much value. As a pleader he 
ought to have known that a minor’s pro- 
could not be parted with unless 
some advantage was likely to accrue to 
mm by such transaction ; and his utter 

indifference as to what really happened 


to the minor’s property shows that how¬ 
ever honest his intention might have been, 
his conduct was wholly against the inter¬ 
ests of the minor. Ho, as a vakil, ought 
to have advised the mother not to part 
with an extensive property which was 
likely to become valuable- He, as a 
local resident, must have known the state 
of things not far from his own house. 
That houses were beginning to spring up 
from 1897 about the plaint land he must 
have been aware of as it lay near the 
road going to the Railway Station. That 
the plaint site was attracting the attention 
of would-be buyers must have been known 
to him,and his not advising the plaintiffs 
mother not to part with the whole 
of the plaint site, I can only attribute 
to sheer indifference and carelessness. He 
could very well have advised the mother 
to take a half share of the plaint property 
as well as a half share of the property 
opposite to the Court-house. Defendants* 
2nd witness is an old retired First Grade 
Pleader of Sattur. His evidence that 
Chellaperumal Pillai was anxious to build 
an office or bungalow opposite to the 
District Munsif’s Court-house cannoi 
have any influence in deciding whether 
the transaction evidenced by Ex, A was 
beneficial to minor or not, because that 
wish had ceased with his death and no- 
body in his senses could have imagined 
that the plaintiff, a young boy of seven 
years of age was going to become a vakil 
and was going to build an office opposite 
the Court-house. There is some incon¬ 
sistency in the evidence of defendants’ 
witness 1 when he says that the District 
Judge of Tinnevelly, Mr. Phillips inspect¬ 
ed the site for a Court-house in 1897. It 
is v/ell known that Mr. Phillips, now 

Phillips, J., was District Judge of Tinne¬ 
velly from 1903 to 1906 and from 
the records called for from the office, it 
is found that the Government placed 
funds at the disposal of the D. P. W. for 
building a Court-house only in 1902. So 
it cannot be said to have been satisfac¬ 
torily made out that Chellaperumal Pillai 
expected in 1900 that a Court-house was 
going to bo built about 1905—1906 and 
he had an intention of building an office 
m front of the Court-house which did 
not exist before 1905. It may be that 
Chellaperumal Pillai had an idea of 
building an office on that road. But that 

»s no ground for depriving the plaintiff of 
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a very valuable house-site of considerable 
extent. 

Mr. Ramachandra Aiyar’s main con¬ 
tention is that Ex. A was a partition 
arrangement and that a partition arrange¬ 
ment, unless it was brought about by 
fraud, or undue influence ought to be 
upheld and he relies on Balkishen Das 
y. Ram Narain (l). No doubt in a 
joint Hindu family partition at some time 
or other is likely to take place and the 
mere existence of minors cannot prevent 
a partition taking place. But it is always 
open to a minor member to show that 
the partition was not fair. Lord Davey 
delivering the judgment of their Lordships 
of the Privy Council observes at page 752 : 

‘ There is no doubt that a valid agreement for 
partition may bo made duriog the minority of 
one or more of the copaiceners. That seems to 
follow from the admitted right of ono coparcener 
to claim a partition; and (as has been said) if an 
agreement for partition could not bo made 
binding on minors, a partition could hardly ever 
take place. Ko doubt if the partition was unfair 
or prejudicial to the minor’s interest, he might, 
on attaining his majority, by proper proceedings, 
Bet It aside bo far as regards himself.” 


the guardian of a minor. Whenever an 
adult person deals with a minor through 
the minor s guardian, it is the duty to see 
that the transaction is a fair one and that 
the minor is not prejudiced in any way 
by any act or omission on his part. 
Reliance was also placed by the appellant 
on Yechuri Ramamurthi v. Yechuri 
Ramamma (j), as supporting the conten¬ 
tion of the appellant, Srinivasa Aiyangar, 
J-, in delivering the judgment of the Court 
observed at page 311 : 

Partition amongst the members of the family 
19 a family arrangement and is generally 
resorted to in order to keep peace in the family 
or preserve the family properties; and the princi- 
ples applicable to family tettlemonts are 
applicable to partitions among the members of a 
farnily. There must of course be equal knowledge 
on the part of the members and there must not 

be any over-reaching or fraud.In some oases 

the very nature of the transaction or the method 
of diVKsion may show that it was unfair or 
prejudicial to the interest of the minor, and in 
such cases the burden which was on the plaintiff 
in the first instance may be shifted at once. The 
burden may also be shifted in cases where the 
facts are specially in the knowledge of a parti¬ 
cular party (Sect. 106 of Evidence Aot).’* 


This is the principle which governs 
partitions in Hindu joint families. It 
is open to a minor member to show 
that ^ a partition was unfair or pre¬ 
judicial to the minor’s interests. The 
case of a co-owner claiming a division 
with a minor stands on a slightly different 
footing. Jn a joint Hindu family there 
may be a number of members and it may 
not be in the interests of the family to 
keep them joint. But in the case of a 
co-owner who is only interested along 
with a minor in one or more items of 
property, when division is effected, such 
division must be a fair one and not 
prejudicial to the interests of the minor. 
1 he case of an alienation by a minor*s 
guardian stands on a different footing. 
In order to justify the alienation of 
a minor’s property the tests laid down 
in Miiuooynau Refsand v. ^InssuTiiat 
Babooee (2) should be satisfied the 
actual pressure on the estate, the 
danger to be averted or the benefit to be 
conferred. But the case of a co-owner 
asking for a division of property belong¬ 
ing to himself and a minor occupies a 
position midway between that of partition 
tn a joint family and that of alienation by 
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This case instead of supporting the 
appellants’ contention is against it. The 
ruling in Nullappa Reddi y. Balammal (4) 
was strongly pressed upon our attention 
by the appellant there a minor on attain' 
ing majority sought to set aside a partition 
in which he was represented by his mother 
as guardian. The learned judges say :— 

“ Id this case the plaintiff and his brothers 
appear to have been represented in good faith 
by their mother and natural guaidian, and thero 
is nothing to indicate fraud, or that any undue 
advantage was taken of the plaintiff’s minority, 
or of the sex of their mother.” 

It appears that the plaintiff s branch in 
that case obtained only one muttah as itsi 
share while four miUtahs were allotted to 
the other branch, and it was contended 
that the division was unequal on the face 
of it. Dealing with this contention the 
learned Judges observe ;— 

“There is no evidence of the relative value of 
these five muttahs ” and in the conciudiug 
portion of tho judgment say that “ no such gross 
inequality has been shown, as would justify us 
in setting aside the division of 1&37 on this 
grojrid.” 

It was urged by Mr. T. Rangachariar 
for the 1st respondent’s legal ropre.senta- 
tive that a tenant in common or a co* 
owner was entitled to be given his share 


3. (1916) 30 M. L. J. 308. 
L 2 M. H. C. B. 182, 
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in evsry item of the property belonging to 
himself and other co-owners and he relied 
upon Dehendra Nath Bhattacharjee v. 

Haridas Bhattacharjee (5), Ashanullah v. 

Kali Kinkur (6), Mahomed v. Haji {?) 
and Moideettsa Rowthen v. Mohammad 
Kasim Rowthen. (8) It is no doubt proper 
that wherever practicable co-owners 
phould be given a share in each item of 
property but this doctrine should not be 
too strictly applied by Courts. Where 
property cannot be divided conveniently or 
where division into small portions would 
affect the value of the property prejudicial¬ 
ly it is inequitable that Courts should 
grant to the various members, property 
which according to his estimate would be 
equal in value, but where property could 
be divided without in any way affecting 
its utility or its commercial value into a 
number of plots, it is proper that each co¬ 
sharer should have a slice of it according 
to his share. In India the feeling against 
parting with immoveable property is 
strong and Courts should give due regard 
to it in effecting division of family or 
ancestral property. The principles govern¬ 
ing cases of partition in joint Hindu 
families cannot apply to cases of co¬ 
owners as is seen fro.m Moideensa Row- 
then v. Mohammad Kasin Rowthen (8) 

where Ayling and Tyabjee, JJ., observed 
at page 896 
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Whinh n’ to describe a suit in 

wnioh one heir claims to receive his share of the 

property of,the deceased from another heir a.s a 

foro partition and to say that, there¬ 

fore, the suit IB not maintainable. Both the ter- 
mmology and the principles of the Hindu Law 

inapplicable. This point must 
arise the questions that may 

oufht ! dooeased, and when he in reality 

ask^fnr b . a suit for administration he 
asks for what 18 styled ‘ paitial partition.' In 

Buch a case ,t would be a question for the Court 

the 1“ order to avoid multiplicity of suits 
the plea of defendant ought not to be given efiect 

questil^ partitioned for once. But the 

to govern fn"® rule 

govern ail circumstances.” 

eJn 'k therefore that a co owner 

'nan* division of a 

property and any 
^bseq^suit for division of other items 


6 . 

6 . 

7. 

8 . 


(1910) 18 G. L. J. 822 

(1884) 10 Cal. 675. 


would not ordinarily be barred. It ig 
unnecessary to consider the contention 
of the respondent that a person effect¬ 
ing a division of property with a 
minor is an alienee of the property 
and therefore the necessity for it and 
the advantage to bo gained by it should 
in all cases bo proved by the party 
dealing with the minor. Each case must 
depend upon its circumstances. The 
learned Subordinate Judge no doubt con¬ 
sidered that it was the duty of the 1st 
defendant to prove the necessity for'the 
division in 1904 and the advantage to be 
gained by the plaintiff thereby. That is 
not a correct view of the law. All that 
he had to show was that it was a fair 
transaction and the guardian acting on 
behalf ot the plaintilf had all the informa¬ 
tion which he himself could have had if 
he had taken the trouble to get it. 

The decision reported in Keramattnlla 
Meah V. heamatulla Meah (9), may seem 

to support the respondent's contention but 

a careful reading of it would show that it 
cannot support such a wide proposition. 

Justice Newbould in delivering jud^^- 
ment of the Court observed at page 123° 

There is nothieg in the doctrine of family 

arrangements opposed to the general principle 
that, when it is sought to bind a minor bv an 

°° it rnult be 

shown that the agreement was for the benefit of 

the minor. If improper advantage has been taken 

of the minor a position, a family arrangement 

can be set aside on the ground of undue^ influ 

enee or inequality of position or one of the olhtr 

grounds which would vitiate such an arrange 

mont in the case of adults. But where thetf f. 

doabtmTo 1 °^'settlement of a 

doubtful claim is of as much advantace tn a 
ujinor as to an adult and where a - 

has been fairly fettled, We hold that the dispme 
cannot be re-opened solely on the fu ? 

.Uh. 

It IS quite clear therefore that when an 
arrangernent is not fair, it cannot be for 
tho b©ii6fit of the minor* 

Now let us see from the evidence on re- 
cord whether the arrangement under E.x. 

A could have been for the benefit of the 

Ih’rnw’ 8 th October, 1905, 

brows considerable light on the state of 

lulv^rqna ^ 15th 

11 W b r t° that document 

11,C00 kuhs are valued at Ks. 500. In 

e.xecuted about 15 
months after Ex. A we find that two 

9. 28 C. W. N. ll7aU2a 
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hundred kulis wore valued at Rs. 100 and 
the vendee was asked to leave 2 yards of 
space along the house to be built for a 
road way. So it may be fairly taken that a 
kuli at that time in a plot of land which 
had no access to the public road was worth 
at least annas eight. So in 1905, 11,000 
kulis must have been worth at least 
Rs. 5,500. Could it be said that the value 
of the land which was only Rs. 500 in 
July, 1904, suddenly jumped up to 
Rs. 5,000 or Rs. 6,000 in October 1905? 
Ex. F clearly shows that people were 
beginning to consider that the plaint land 
could be utilised for house sites. On the 
date of Ex. F the first defendant was not 
in a position to give his vendees access to 
public roads, but he was hoping to buy 
land to the south and north of plaint land 
in order to lay out roads to connect it 
with public roads. Unless there is specific 
evidence that on the date of Ex. A the 
price of plaint land was only Rs. 500 and 
had not risen even by a few rupees above 
the price paid for it in 1900, it would be 
impossible to hold that the price remained 
stationary I considerable light is thrown 
by the number of purchases of small plots 
of the plaint land by different persons in 
1900. There were no less than 20 sales 
by the 1st defendant, v/V/e documents Exs. 
19, 20, 24, 25, 26, 28, 30 to jfi and houses 
began to be built soon after and the 
evidence is that more than 80 houses, some 
of them worth from Rs. 2,000 to 
Rs. 3,000 had been built on the plaint 
land prior to the date of suit. In these 
circumstances it can be safely assumed 
that the plaint land was worth much 
more than Rs. 500 the nominal value 
put upon it in Ex. A. There is, however, 
one important fact—its potential value J 
the plaintiff’s father had bought the tim¬ 
ber depot land in order to give access to 
the road. If the 1st defendant had only 
dealt fairly with the plaintiff, he would 
have told the plaintilTs mother that there 
was the Marakadai land belonging to her 
husband which could be made use of for 
the purpose of making a road-way to the 
plaint site. His suppression of that know¬ 
ledge from the plaintiff’s mother, I con¬ 
sider, is sufficient to vitiate the whole 
transaction. He has not gone into wit¬ 
ness-box to tell the Court why he demand¬ 
ed a division in 1904 and under what 
circumstances Ex. A came to be executed 
and that he acted bona fide with due regard 


to the interest of the minor. I, therefore? 
hold that the transaction evidenced by 
Ex. A was not a fair one but an uncon¬ 
scionable one brought about by the sup¬ 
pression of facts which should have been 
brought to the notice of the plaintiffs 
guardian. It is unnecessary to notice in 
detail the other cases quoted by the ap¬ 
pellant as those cases turned upon the 
facts proved. In Natesa Iyer v. Rama 
Iyer (10) which was a second appeal, there 
was a finding of fact and the learned 
Judges observed that strong reason for 
supporting the arrangement under discus¬ 
sion beneficial to the plaintiff was avail¬ 
able and that the settlement was fair and 
prudent. In Hajee Sinnmar Sait v. 
Mahomed Husshiim Sait (11), Abdur 
Rahim, Officiating Chief Justice, observed 
at page 525 : 

As there is really no allegation that the 
settlement was not bona fide* or that the 
account so settled is impeachable because of 
any substantial errors, 1 see no reason why the 
settlement should not be held binding.” 

and Seshagiri Aiyar, J., observed at page 
527 that : 

“ Inasmuch as there is no allegation that 
this settlement was not come to after oareful 
scrutiny of the accounts, there is no reason to 
doubt that this sum did not represent the actual 
amount due to the minor on the date of the 
settlement.” 

The next contention urged by Mr. 
Ramachandra Aiyar was that no prelimi¬ 
nary decree was passed. This can be no 
objection to the decree as it stands as it 
gives the plaintiff only the value of his 
share. There is no direction to divide 
the plaint property by metes and bounds. 
The plaintiff very rightly gave up his 
claim to a moiety of the plaint property 
and was content to receive its market 
value inasmuch as a number of people 
about 80 had built houses on the plaint 
land. Mr. Ramachandra Aiyar further 
contended that the plot opposite the Dis¬ 
trict Munsif’s Court-house was not 
brought into the hotchpot. The learned 
Subordinate Judge directed that the plaint 
should be amended by including it. Evi¬ 
dently owing to some oversight it was not 
included. The plaintiff’s legal represen¬ 
tative does not object to the 1st defendant 
getting his share of it. In respect of that 
there will be a preliminary decree for 
division by m etes and bo unds. _ 

To. 9 M. L. tT^. 

11. (1916) i L. W. 521. 
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Mr. Ramachandra Aiyar further objected 
to his client being made responsible for 
the whole of the decree amount as he had 
realised by sale of the plaint property a 
much smaller amount, I think there is 
some force in this contention. The plain- 
tifl could have insisted upon his getting 
possession of the plaint property and 
could also have insisted upon defend¬ 
ants other than the 1st defendant remo¬ 
ving their superstructures because the 
transaction under Ex. A was wholly 
void so far as he was concerned. But the 
plaintiff was well advised in not asking 
that the land should be vacated by the 
defendants and it is in the interests of the 
defendants that a money-decree was pass¬ 
ed in favour of the plaintiff. The land has 
considerably risen in value since the pur¬ 
chase by the various defendants on 
account of their having built houses on 
the plots purchased by them. The Subordi¬ 
nate Judge has found that the alienees 
from 1st defendant were not hona fide 
purchasers for value. I think the Court 
could very well exercise its discretion in 
the circumstances by directing the defend¬ 
ants other than the 1st defendant to bear 
a proportionate share of the value of the 
property after deducting the actual 
amount paid by them. In other words, the 
1st defendant is liable as between himself 
and the other defendants only to the 
extent of the amounts received by him as 
the price of plots sold to them. The plain¬ 
tiff could execute his decree against the 
defendant and other defendants for the 
whole amount. But the other defendants 
could claim as contribution from the 1st 
defendant amounts not exceeding the 
amounts actually paid by them for buying 
the property. A note should be made in 
the decree to this effect. The question of 
limitation was not pressed by Mr. Rama¬ 
chandra Aiyar. He did not challenge the 
finding of the lower Court on the point. 

Subject to the modification as regards 
the other plot the appeal is dismissed 
with costs of the 1st respondent’s legal 

representative. 

Mr. Rangachari pressed his Memo¬ 
randum of Objections and claimed a higher 
amount than that allowed by the Subordi¬ 
nate Judge. There is no clear evidence 
that the value of the plaint land was any¬ 
thing more than that estimated by the 

Subordinate Judge. The evidence of 


defendants' witness 4 is not at all satis¬ 
factory I and the few documents such as 
Exs. 14 (a) and 29 do not throw any light 
on the actual value of the plaint land on 
the date of the plaint. I see no reason to 
disturb the finding o*f the learned Subordi¬ 
nate Judgo as regards valuation. In the 
result the Memorandum of Objections is 
dismissed with costs. 

Spencer, J. :—I agree. 

Appeal dismissed: Decree modified. 
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SCHWABE, C. J, AND KRISHNAN, J. 

Adam Haji Peer a Mohamed 

I shack Defendant— 

Appellant. 


V. 

Sakavath Hussain Akbari ... Plaintiff- 

Respondent. 

City Civil Court A. No. 26 of 1920 
dated 8th March 1922 against the decree 
ofC.C. C., Madras in O. S. No. 457 of 
1918. 

ia) Contract Act, Ss. ^3,54.-~Contraci for the 
sale of goods—Term, whether essential justifying 
rescission or merely collateral—Damages for 
breach—When to be awarded. 


In construing mercantile contracts it must be 
assumed that any clause in it was inserted by the 
parties to some good purpose and with some defi¬ 
nite meaning as merchants are not in the habit of 
inserting in their contracts stipulations to which 
they do not attach some value and importance. 
In order that the latter part of S. 73 of the Oon* 
tract Act may apply, it has to be proved that nob 
only the plaintiff but the defendant also knew 
when the contract was made that such loss was 
likely to result from the breach. Remfrey on 
Sale of Goods, p. 84 Ref. 

(6) Practice-~Appeal—Question of fact, appeal 
on-Finding of fact-When lo be disturbed on 

appeal. 

In all cases where there is an appeal on ques¬ 
tions of fact, it ia a gcod working rule that the 
appellate tribunal will not lightly interfere with 
the fiodings of fact of the Court below. This 
rule applies most strongly where there has been a 
conflict of oral testimony and the judge had the 
advantage of seeing the witnesses and of obser¬ 
ving their demeanour. Buc it is a rule which 
should not be pressed too far for there are many 
cases where there hag been a conflict of evidence 
ID the Court below in which the Court of appeal 
is bound to give effect to its own view if it differs 
from that of the judge, c.g., probabilities may be 
strongly against the view of the judge or there 
may be documents consistent with the evidence of 
appellant and inconsistent with that of respon¬ 
dent etc. The demeanour of witnesses is not 
invariably a eafe guide to the truth of their 
evidence. 

(P. 10+, Col. 1.) 
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K- P. Padmanabha Pillai for T. C. K. 
Kurup —for Appellant. 

Mahomed Ibrahim Sahib and G. Rama- 
krishna Ayyar —for Respondent. 

SCHWABE, C. J.This appeal is from 
the judgment of the City Civil Court in 
favour of the plaintiff for the return of 
Rs. 1.000 deposited on a contract for sale 
by the defendant to the plaintiff of sugar 
and for Rs. 800 damages for breach of 
that contract. So far as the facts are 
concerned, the learned Judge has accepted 
the evidence of the plaintiff and disbelieved 
the evidence given on behalf of the defen¬ 
dant. If the determination of this case 
turned on a question of fact, I should 
want to hear further arguments on the 
facts for, as at present advised, I am not 
inclined to agree with some of the find¬ 
ings of fact of the learned Judge. In all 
cases where there is an appeal on ques¬ 
tions of fact, it has been found that it is a 
good working rule that the appellate 
tribunal will not lightly interfere with the 
findings of fact of the Court below 
and this rule applies most strongly 
where there has been a conflict of oral 
testimony and the judge has had the 
advantage of seeing the witnesses and of 
observing their demeanour, but there in 
my view the application of the rule should 
stop, and it is a rule which should not be 
pressed too far, for there are many cases 
where there has been a conflict of evidence 
[in the Court below in which the Court of 
appeal is bound to give effect to its own 
view if it differs from that of the judge ias 
for instance where the probabilities of the 
case are so strongly against the view of the 
judge that the Court of appeal disagrees 
with it, or where there are documents con¬ 
sistent with the evidence for the appellant 
and inconsistent with the evidence for the 
respondent and in the view of the Court 
of appeal, they are irreconcilable with the 
finding of the judge. The demeanour of 
witnesses is not invariably a safe guide to 
the truth of their evidence. In this case, 
however, most of the evidence on which 
there was a conflict, was in my view 
irrelevant, and the matter falls to be de¬ 
cided on the proper interpretation of the 
contract, coupled with facts which are 
common to both sides. 

The contract was for the sale of 1300 
bags of sugar at an agreed price to be 
shipped by a named steamer sailing from 
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Singapore. On the date of the contract, 
22nd October 1918, owing to the war 
the arrival of documents was uncertain 
and it became the practice in Madras 
for sales to be mads upon what were 
called delivery telegrams which were 
telegrams stating that the goods had 
been shipped, and they to some extent 
took the place of Bills of Lading, and 
by arrangement between merchants pass¬ 
ed from had to hand by endorsement, 
their production being treated as evidence 
of the right to the goods. They differed 
from Bills of Lading in that they could 
not in law be treated as negotiable instru¬ 
ments because negotiability cannot be 
given by agreement of the parlies or other¬ 
wise than by a long established custom of 
merchants or by statute. What happen¬ 
ed in this case was that a delivery tele¬ 
gram for a larger quantity of sugar than 
that sold under the contract was received 
by the defendant. He lodged that tele¬ 
gram with Messrs. Binny Sc Co., agents 
of the ship, and the ship carrying the 
sugar having arrived at Madras, be 
obtained from Binny Co., delivery order 
to himself for the contract quantity and 
tendered it to the plaintiff. The plaintiff 
with that document could have got his 
goods. He was in fact acting for mer¬ 
chants in Ceylon and the goods would 
have to be forwarded there, and as the 
goods were transit goods for export, a 
rebate of duty would be required from the 
Customs authorities. I have no doubt on 
the evidence that such rebate could have 
been obtained from the Customs authori¬ 
ties without the least difficulty. I am also 
equally satisfied that the plaintiff did not 
want the goods though I do not think that 
is a relevant consideration. He went to 
Binny & Co., with the delivery order and 
objected to the delivery order being made 
out to the defendant ‘‘ or order”, and on 
his request Binny & Co., struck out the 
words “ or order”. In my judgment this 
did not affect the validity or the opera¬ 
tion of the delivery order in any way, 
for a delivery order is not negotiable 
though it too passes from hand to hand 
as though it were negotiable, but the law 
is that the holder of it does not obtain 
title to the goods comprised in the 
delivery order until the warehouseman (in 
this case Binny & Co., as representing the 
ship has attorned to the holder of the 
delivery order in the sense of intimating 
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expressly or implicitly that he holds the 
goods to his order. 

The question to be decided is whether 
on the true construction of the contract, 
it was a condition that the purchaser 
should be entitled to receive from the 
vendor a delivery telegram, that is to say, 
whether the failure to hand over to him 
that particular form of document covering 

these goods alone would entitle him to 
reject the goods. 


The contract is in Gujarati and we 
have before us a translation by the Court 
interpreter and also the translation by 
him of each word in the contract. The 
full translation is as follows “ To Salt 
Akbery Company Baroda Shop. “Written 
by Salt Adam Haji Peer Mahomed Isaac, 
To wit, (we) have this day made sale upon 
delivery telegram to you through the 
broker Joseph Mahomed, of goods of the 
steamer “ Fuitala ”, coming from Sii 
Singapur hiz.) Sugar Java., white, such as 
It may come in the steamer, bags 1,300 in 
letters thirteen hundred bags at the rate of 

^ Rupees twenty-nine 

and fifteen and half annas per one bag. 

Expenses thereof (such as) harbour dues, 
boatr^t, customs charges all are on your 
bead. On account of advance of the afore¬ 
said goods Rs. 1,C00 in letters Rupees one 
thousand have been received through the 
aforesaid broker. Regarding the remaining 
rupees m full relating to the account, 
after receiving delivery telegram fand) on 
coming of the steamer, on (our) giving 
you intimation, you have to make pave¬ 
ment m full of the rupees thereof and 
on making sale (endorsement) on the 
aelivery telegram and on obtaining sig- 
nature, (you) have to take it away. 

Regarding slack bags which may be in 
the goods ; if you will give intimation to 

WBiaf w® shall 

weigh and give the slack bags (to you) 

wften Binny Company people will make 

vey and give to usj and you have to take 

elivery in the same manner in which the 

customs people would give delivery, of the 

S"^‘‘1 Sfive intimation of 
com^ Storage charges have be- 

ome due, we will not weigh and give 

manner as Binny Company 

the saJ” bags, in 

withn^^ manner you have to take (them) 

condiHon ^^®otding to the above 

uition, you have to take delivery of 

1923 M—14 


the goods without raising objection (or) 
dispute of any kind whatsoever. Therein 
if you will raise objection (or) dispute of 
any kind, the advance paid becomes null 
and void, whatever loss would arise in the 
said goods, you are responsible for the 
same ,' in consequence of the aforesaid 
steamer not coming (this) contract is 
(stands) cancelled.” 

The delivery telegram is mentioned 
twice. It is stated that the sale is made 
upon the delivery telegram and it is fur¬ 
ther stated that after receipt of the tele¬ 
gram and after the arrival of the ship, 
payment is to be made and the vendor is 
to endorse the telegram and then the 
words of the translation are “(you) have to 
take It away . The actual words literal¬ 
ly translated are “and on obtaining sig¬ 
nature have to take away”. This may 
mean and probably does mean that the 
vendor is to endorse the telegram to the 

purchaser and the purchaser is to take 
the goods away. 

It was clearly contemplated by thecon- 
tract that the delivery telegram would be 
handed by the vendor to the purchaser. 

In this case that was impossible because 
the telegram included other goods and the 
course pursued by the vendor under such 
Circumstances, namely lodging the tele- 
gram with the ship’s agent and obtaining 
delivery orders for different parts of the 

Starv'^htelegram wasan 
R.; tbe difficulty. 

But that IS immaterial if the contract re- 

^o’thVnu^h”*^”^ ^ separate telegram 

to the purchaser as a condition. The 

question IS a very difficult one ; but I have 

with great hesitation and regret come to 

be endorsed over, and an essential term 
This requirement of a delivery telegram 

oTof Plan Ssing 

toyn the contract and it not having been 

the pllintiffli ‘bat 

Sfffftion ? there was no 

Ks. 800 to the plaintiff. Such damages 

■’«' '“-“•Wo 

j '"“St be allow¬ 

ed and the judgment reversed in so far as 
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it awards damages to the plaintiff and 
judgment must be reduced to Rs. 1,000 
and costs of suit. 

The appellant having had to come to 
this Court to obtain that result, he is enti¬ 
tled to the costs of the appeal except in 
so far as they have been increased by his 
claim to have the whole judgment set 
aside. I think the justice of the case will 
be met by awarding him half of the costs 
of appeal. 

Krishnan, J.:—The decision of this 
appeal really turns upon the question 
whether the provision in Ex. B, the 
written contract between the parties, to 
endorse and deliver to the buyer the 
plaintiff, delivery telegram for the sugar 
sold, is an essential part of the contract the 
breach of which would justify a rescission 
of the whole contract or whether it is 
only a collateral agreement the breach 
of which will only give rise to a claim 
for compensation flowing from it. In 
other words the question is whether that 
provision is a condition of the contract or 
only a term in it which does not go to the 
root of the contract. If the former view is 
adopted as the lower Court has done plain¬ 
tiff was justified in cancelling the contract 
as he did and in claiming damages as it is 
not denied that no proper offer was made 
to him of a delivery telegram duly endors¬ 
ed at any time. I am inclined to adopt 
that view. 

The terms of the contract as translated 
are set out by the learned Chief Justice 
and do not require repetition and my Lord 
has also explained what exactly a delivery 
telegram is. Though a delivery telegram 
could not well be treated in law as a nego¬ 
tiable instrument like a bill of lading 
whose negotiability the Courts have recog¬ 
nised, the evidence in this case is that it 
was treated in practice in Madras by the 
common consent of merchants and ship¬ 
pers during the War as equivalent to a bill 
of lading in all particulars. It was taken 
as passing the ownership of goods by mere 
endorsement so that the endorsee could 
have direct recourse to the shippers or 
their agents without an attornment by 
them and without being required to go 
through the original consignee. The parties 
therefore evidently attached importance 
to the delivery telegram and we have the 
admission of the defendant’s agent in 
Madras who acted for him in making this 


contract as D. W. 1 that the provision 
for the endorsement of the delivery tele¬ 
gram was stipulated for by the plaintiff 

and was entered in the contract at his 
instance. 

In construing mercantile contracts we 
must assume that any clause in it was 
inserted by the parties to some good pur¬ 
pose and with some definite meaning as 
merchants are not in the habit of inserting 
in their contracts stipulations to which 
they do not attach some value and impor 

tance. See Remfry on Sales of Goods, page 
34. 

Turning now to Ex B. we find at the 
very beginning of it mention made of the 
sale being *‘upon delivery telegram” and 
the matter is again reiterated when the 
covenant for payment is stated, the words 
being ‘ Regarding the remaining rupees in 
full relating to the account after receiving 
delivery telegram (and) on coming of the 
steamer on (our) giving you intimation 
you have to make payment in full of the 
rupees thereof and on making sale (en¬ 
dorsement) on the delivery telegram and 
on obtaining signature (you) have to take 
it away . The word ^‘it” seems to me to 
refer to the delivery telegram and not to 
the goods. However that may be when 
the parties took so much care to have it 
stated clearly in their contract that a 
delivery telegram should be endorsed and 
handed over, it seems to me difficult to 
treat it merely as an unessential or 
collateral part of the contract. 

The mode of delivery provided for by 
the vendor in Ex. B is to endorse and 
deliver the delivery telegram. Once he 
does that the vendee becomes bound to 
pay the price and cannot insist on the 
goods being delivered to him in specie by 
the vendor. A covenant as to delivery is 
as much an essential part of a contract of 
sale of goods as a covenant for payment 
of price or any other condition in the con¬ 
tract. Is there any reason why we should 
treat such a covenant in this case as not 
part of the contract ? I do not think there 
is. So far as the vendor is concerned there 
can be no doubt that it is a very essential 
term of the contract for him as it relieved 
him from the duty of delivering the goods. 
Why should it be treated as any the less 
essential so far as the vendee is concerned? 

If the covenant was intended purely ior 
the benefit of the vendor he may possibly 
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waive it and give delivery of the actual 
goods. But as I have already pointed out 
the covenant was added to the contract 
at the instance of the vendee as he con¬ 
sidered it essential for the purpose of his 
business to do so. He was therefore 
entitled in my view to insist on the per¬ 
formance of the covenant before payment 
just as much as the vendor was entitled 
to take advantage of it on his side. In 
my opinion the case is one to which S. 54 
of the Contract Act applies. The plaintiff 
was not bound to take the goods by means 
of a delivery order as the vendor proposed 
and pay for it. 

In this connection reference may be 
made to the recent decision of Me Cardie,J. 
in Manbre Saccharine Co. v. Corn Pro¬ 
ducts Co. (l), that under a c. i.f. contract 
where the vendor is bound to tender to 
the vendee a proper policy of insurance, 
that obligation is not performed by the 
vendor guaranteeing to hold the purchaser 
covered by insurance in accordance with 
the terms of a policy of insurance in the 
vendor's possession. It seems to me the 
covenant in this case tu give a delivery 
telegram endorsed stands on much the 
same footing as the delivery of an insur¬ 
ance policy in a c. i. f. contract as the 
performance of the bargain is to be fulfill¬ 
ed in each case by delivery of documents 
and not by actual physical delivery of the 
goods. The vendor is entitled to what he 
has stipulated for and cannot be compell¬ 
ed to take something else in substitution 
for it however effective a substitute it 
might be. The authorities for this posi¬ 
tion are discussed by the learned Judge 
and I need not recapitulate them. 

The same principle is illustrated by a 
still more recent case in Wilson Halgate 
and Company v. Belgian Grain and Pro¬ 
duce Company (2) where Bailhache, J., 
has discussed the question, again in con¬ 
nection with a c. t. /. contract and has held 
that the seller could not perform his 
obligation to deliver an insurance policy 
by tendering instead a broker’s cover note 
or a certificate of insurance. In this 
J^^S^ont the learned Judge observed that 
he (the vendee) cannot be compelled to 
take a document which is something like 
that which he h as agreed to take. He is 

1- (1919) 1 K. B. 198. 

2 . (1920) 2 K. B. 1 at9. 


entitled to have a document of the very 
kind he has agreed to take, or at least one 
which does not differ from it in any mate¬ 
rial respect." A delivery is different from 
a delivery telegram as the former requires 
an attornment by the warehouseman to 
pass the ownership of the goods to the 
vendee; see Benjamin on Sale, 5th Edn,, 
page 742 I whereas the latter was accepted 
in Madras as passing the goods by mere 

endorsement. 


Now if I am right in thinking that the 
endorsement and delivery of a delivery 
telegram by the defendant vvas a condi¬ 
tion of the contract, it is clear that that 
condition was not fulfilled by him and the 
plaintiff was entitled to treat the contract 
as broken and claim damages in spite of 

the defendant’s offer to deliver a delivery 
order of the goods. 


uoxi quesnon is as to the measure 
of damages. Now S. 73 of the Contract 
Act states the law on the point in this 
country. It is clear that plaintiff will be 
entitled to be refunded the Rs. 1,C00 
advanced by him. But as regards the 
Ks. 800 decreed to him as compensation 
mr the loss of the commission he would 
have got if the contract had been perform¬ 
ed, plaintiff vvill be entitled to it only if he 
can bring himself under the latter part of 
the 1st clause in S. 73 as under the former 
part such damages will be too remote. 

To apply the latter part, it has not been 

shown that the parties that is, not 
only the plaintiff but the defendant 
also, knew vyhen the contract was made 
^at such a loss as the loss of commission 
was likely to result from the breach. 

1 here IS no evidence to show that defend¬ 
ant had notice of any such special loss and 

fails under 

L ^ ^ the learn- 

Rs plaintiff’s claim for 

KS. 800 as damages must be disallowed. 

On my view the appeal fails in part of 

and is allowed in part, the decree of the 

modified by substituting 
Rs. 1,000 for Rs. 1,800 in it. I agree to 
the order proposed by the learned Chief 

Justice as to the costs of the suit and of 
this appeal. 


I would add m conclusion that I also 
entirely agree with the learned Chief 
justice in his observation regarding the 
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duty of an appellate Court in a first 
appeal where the appeal is open on facts? 
in considering the evidence. 

Appeal allowed in part. 
Decree modified. 
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Phillips and Ramesam, JJ. 


P. Ranganatha Rao 

V. 

Rama Pandither and 
others 


Plaintiff— 
Appellant, 


Defendants— 
Respondents. 


Appeal No. 58 of 192C dated 24th April 
1922 against the decree of Sub-Judge? 
Tanjore, in O. S. No. 41 of 1919. 


Limitation Actt Art. 141— Reversioner—Suit 
for possession—Limitatmu suspension of^S. 9. 

Tho father of plaintiff filed a suit during the 
lifetime of the widow to 3et aside alienations by 
her. The suit was held to be not maintainable 
ae be was held not to be the nearest heir, but 
another B. After the widow’s death B brought 
a suit to recover possession of the properties. But 
he was found not to be a reversioner at all. Then 
plaintifi filed auother suit for possession of the 
properties more than 12 years after the death of 
tho widow. Held that lindtation when it once 
begins to run cannot stop running except in the 
particular exception mentioned in 8. 9 of the 
Limitation Act. 35 All. 227 Foil. 

(P. 109, Col. 1.) 


T. R. Ramachandra Aiyar, C, Bala- 
rama Rao and T. S. Narayana Aiyar — 
for the Appellant. 


S. Swaminadhan and M. Doraiswami 
Aiyangar, P. Narayanamnrti and T. S. 
Ranganatha Rao —for the Respondents. 

Judgment. :—This appeal arises out of 
a suit brought by a reversioner to recover 
possession of the properties alienated by 
the widows of the last male owner. The 
second of the widows died in 1897 when 
the cause of action for the present suit 
accrued {vide Art. 141 of the Limitation 
Act). The present suit was filed on 31st 
March, 1919. The Court below held that 
the suit was barred by limitation. It 
appears that one Narayana Row whose 
heir the present plaintiff is and who 
was the reversioner on the date of the 
death of the widow had during the life-time 
of the widow filed a suit for setting aside 
the alienations and in that suit it was 
held that the suit was not maintainable 
because it appeared that he was not the 
nearest heir but another namely one 


Balusami Pandither. In 1909 Balusami 
Pandithor filed a suit O. S. No. 3 of 1909 
for recovering possession of the properties, 
but it was found that he was not a rever¬ 
sioner at all as his title rested on alleged 
adoption which was found not to 
be true in the case. This decision was 
given in 1916, 

It is now contended before us that 
neither Narayana Row nor the plaintiff 
could file a suit for possession prior to 
1916 when it was found that Balusami 
was not a reversioner at all and that 
therefore it must be considered that the 
present plaintiff had a fresh cause of 
action in 1916. In support of the 
appellant s contention the following cases 
are relied on. Mussamat Ranee Snrno 
Moyee v. Shooshee Mokhee Burtttonia (1). 
followed in Miithuveerappa Chetiy v, 
Adaikappa Chetty (2), Kartar Singh v. 
Bhagat Singh (3), Lakhan Chunder Sen v. 
Madhusudan Sen (4), affirmed by the 
Privy Council in Nrityamoni Dassi v. 
Lakhan Chandra Sen (5), and explained 
in Kuppuswami Chettiar v. Rajagopala 
Aiyar (6). In each of these cases it 
appears that the right of the plaintiff was 
at one time satisfied but afterwards on 
account of some other proceeding, the 
satisfaction was cancelled and he was 
relegated back to his original rights and 
he had to bring a suit in which it was 
held that there was a suspension of 
the cause of action during the period 
during which his rights were satisfied or 
that a fresh cause of action accrued 
to the plaintiff. It is unnecessary to 
consider these decisions? for? in the pre¬ 
sent case it cannot be said that at any 
time the plaintiff’s right was satisfied and 
that on account of the annulment of the 
satisfaction, a fresh cause of action arose. 
These cases? therefore, cannot help the 
appellant. Another case relied on by the 
appellant is Hemendra Mohon Khasnobis 
V. Dharaninath Chandra Roy (7). The 
facts as stated in the report are not 
quite intelligible but it is clear in that 
case, the expression of opinion in 

1. (1868,' 12 M. I. A. 244. 

2. (1:^20) 48 Mad. 845. 

9. (1921) G4 I. C. 454. 

4. (1908) 35 Cal. 209. 

6 . (1916) 43 0al. 660. 

6 . 1922 Mad. 79 (2)=42 M. L. J. 303=15 

Mad. L. W. 848. 

7. (19U) 25 0. W. N. 876. 
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the suit of the second mortgagee was 
for some reason considered to have 
modified the decree in the suit of the 
then mortgagee. The facts are intelligible 
only on such a footing. Therefore this 
case does not help the appellant. The last 
case relied on is Maharajah of Dharbhan- 
ga V. Homeshvar Singh (8). That case 
turned upon when the right to apply for 
execution under Art. 181 first accrued 
and cannot help the appellants. The 
decision in Soni Ram v. Kanhaiya Lai 
(9). is an authority for the proposition 
that limitation when it once begins to run 
cannot stop running except in the parti¬ 
cular exception mentioned in S. 9 of the 
Limitation Act. This view was also adopt¬ 
ed in this Court by a Full Bench of three 
Judges in a Letters Patent Appeal report¬ 
ed in Secretary of State for India v. 
Ranganayakamma (10). It is not even 
clear that the plaintiff could not bring a 
suit until the judgment of 1916 was deli¬ 
vered. If the plaintiff concedes that the 
decision in 0. S. No. 56 of 1894 is res 
judicata against him so far as the defend¬ 
ants who are parties to the suit are con¬ 
cerned this present suit is barred by res 
judicata in addition to limitation. But if 
that suit is not res judicata against the 
present plaintiff then his contention that 
he could not bring a suit until 1916 can¬ 
not be sustainable and therefore the rea¬ 
sons he gives for his inability to sue until 
1916 cannot be accepted In every pos¬ 
sible view the suit is barred* 

The appeal is dismissed with costs. 
The costs (one set) will be proportionate 
to the interests of the respondents. 

_ Appeal dismissed. 

8 . (1921) 48 I A. 17=40 M. L. J. 1 (P. 0.). 

9- (19Ui) 35 All. 227=40 I. A. 74. 

10. (1920) 12 L. W. 334. 
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Krishnan and Venkatasubba Rao, JJ. 

Nittala Achayya and others ... Plaintiffs 

—Appellants. 

v. 

Nittala yellamma and others. Defendants 

—-Respondents. 

F. A. No. 164 of 1920 dated 29th 
August 1922, against the order of Sub- 
Judge, Rajahmundry in O. S. No. 68 of 
1919 dated 2t)th January 1920. 

Oivil P. C.y Ss. 20 and 16—Distinction between* 


A suit by the plaintiff as one of the two 
nearest reversioneis to the estate of a deceased 
Hindu for a declaration that Ihe Will htt up by 
hi.? widow as having b^en executed by him and 
ae giving her absolute rights jn his proportion ie 
a forgery and is voidag-iii st him, and for obtain¬ 
ing its cincellation. is clearly one falling under 
S. 39 of the Specific Relief Act (I of i887) as 
Illustration (6) to the section Khows. F-jr tuch 
a suit, the proper section applicable is 3. 20, 
C. P. 0.^ The meaning of the words “cause of 
action ’ in this clause has been considered in 
several cises and they have been held to mean 
the whole bundle of material facts which it is 
necessary for a plaintiff to allege and prove to 
obtain the relief be claims in the suit. 

(P. no, Col. 2.) 

Pek Venkatasubba Rao. J.:-In the case of 

contract, the cause of action means both the 
making of the contract, and its bleach. The 
cause of action arises at a place where tbe docu¬ 
ment is .sought to be enforced independent of the 
circumstances of its having been executed or the 
fraud having been practised at an altogether 
diSereot place. 'Ihere is no reason to limit the 
Urm “ cause vt action ” as used in 3. 20 of the 
Code to contiact? : it applies to all suits of what 
ever nature, subject to the limitations in the 
preceding seotionp. Where oce of the material 
facts to be proved to entitle the plaintiff to suc¬ 
ceed IS that he is interested in the properties a 
part of the cause of action ..rises in the place 
whore the property is eituate. There is no 
diHerence between movcabie and imioovfable 
property in regard to tbs application of the 
F^tun. 81 M. L. J. 81G ; 35 M. L. J. 189 Fell 

(P. 112, Cols. 1 and 2 .) 

y. Stiryanarayana—ioT the Appellants. 

G. Lakshmamm and A. Satyanara- 
yana for the Respondents. 

Kkishnak, J.;_The question for our 

decision in this case is whether the lower 
Court was right in holding that it had no 
jurisdiction to try the present suit. 

The suit is one brought by the plaintiffi 
as one of the two nearest reversioners to^ 
the estate of a deceased Hindu for a* 
declaration that the Will set up by his 
widow as having been executed by him 
and as giving her absolute rights in his 
properties is a forgery and is void against 
him, and for obtaining its cancellation. 
The suit was filed originally in the 
District Court of Godavari and was 

uansferred by the District Judge to the 

Temporary Subordinate Judge of Rajah¬ 
mundry for disposal. That Judge has 
held applying S. 20, Civil Procedure 
Code, that the cause of action arose 
wholly within the jurisdiction of the 
District Court of Kistna and that as the 
parties were all admittedly resident within 
that jurisdiction that Court alone could 
try the case and has directed the plaint 
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to be returned to the plaintiff to be 
presented to the proper Court. 

Now it is conceded by the respondents 
that though the bulk of the properties 
dealt with by the Will lie in Kistna 
District some moveable and immoveable 
properties are in the Godavari Districts. 
The Subordinate Judge has held that that 
fact did not affect the question of 
jurisdiction but it is argued before 
us that he is wrong on that point. It 
is contended that S. 16) Cl. {d), Civil 
Procedure Code, applies to the case and 
gives jurisdiction to the Godavari Court 
as some of the immoveables included in 
the Will are within that Court's jurisdic 
tion and though the Kistna Court has 
also jurisdiction, S. 17, Civil Procedure 
Code gives the choice of the tribunal to 
the plaintiff. Cl. (ti) refers to suits “For 
the determination of any other right to or 
interest in immoveable property." It 
seems to me difficult to apply that 
description to the present suit, for there is 
no prayer in the plaint for the determina¬ 
tion of any such rights. All that it asks for 
is a declaration and the cancellation of 
the Will on the ground that it is a forgery. 
For Cl. {d) to' apply, the suit must be 
expressly for the purpose indicated in it. 
It is not enough in my view, for the clause 
to apply, to say that the relief granted in 
the suit would indirectly affect rights in 
immoveable property but the suit itself 
must be for the purpose of determining 
such rights. No doubt as a result of 
setting aside the Will in the present case 
the reversioner's rights in the estate will 
be safeguarded but there is no prayer for 
declaring what those rights are and over 
what properties they exist. In fact in the 
present case the Court need not trouble 
itself to enquire what the properties are 
which are dealt with by the Will so long 
as it is clear that plaintiff has a sufficient 
interest in them to be able to maintain 
the suit for its cancellation. 

If we apply Cl. (ii) to a suit such as 
this'to set aside a Will as a forgery merely 
because it happens to deal with immove¬ 
ables, as we have to apply a different rule 
under S- 20, Civil Procedure Code, to 
similar suits about other Wills which do 
not happen to dispose of immoveable 
properties, we introduce a difference 
between two similar class of cases which, 

I think, it is desirable to avoid. Further¬ 


more if Cl. id) is to be applied, the suit 
can be brought only in the place where 
the immoveable property is situate and 
nowhere else, as S. 16 makes it impera¬ 
tive that the suit shall be instituted in 
the Court within the local limits of 
whose jurisdiction the property is situate. 
The application of S. 20, Civil 

Procedure Code, will be excluded as 
that section is “ subject to limitations 
aforesaid * and as a result it would 
follow that the suit could not be institut¬ 
ed where the parties reside or where the 
Will is alleged to have been executed or is 
sought to be enforced or where the bulk 
of the property is situate, if moveable, 
unless these places coincide with the 
place where the immoveable property is. 
That is another result that will flow from 
applying Cl. (d) which cannot easily be 
accepted unless the language of the pro- 
vision clearly compels us to do so. 

All difficulty is avoided if we restrict Cl- 
(^7) to suits brought for the purpose of 
determining rights similiar to the rights 
dealt with in Cls. (a) to (c) as the langu¬ 
age plainly shows. The present suit is 
clearly one falling under S. 39 of the 
Specfic Relief Act (I of 1877) as illustra¬ 
tion {b) to the section shows. For such 
a suit, it seems to me, the proper section 
applicable is S. 20, Civil Procedure Code 
That gives three alternatives for deciding 
the place of suing. Cis. (a) and (b) however 
cannot be relied on in the present case 
to give jurisdiction to the Godavari Court 
for none of the defendants resides or 
carries on business or works for gain in 
Godavari Cl. (c) however is relied on for 
the purpose. That clause gives jurisdiction 
to the Court within whose local limits the 
whole or any part of the cause of action 
for the particular suit arises. The mean¬ 
ing of the words “cause of action” in this 
clause has been considered in several 
cases and they have been held to mean 
the whole bundle of material facts which 
it is necessary for a plaintiff to allege and 
prove to obtain the relief he claims in the 
suit. See Manepalli Mangamma v. Mane- 
palli Setkiraju (l) and Maistry Rajabhai 
Nafain v. Haji Karim MaJimood (2). Now 
in a suit to set aside a Will the plaintiff 
must allege that he has an interest in one 
or more of the properties dealt with in it 

1. (1916) 81 M. L. J. 816. 

2. (1918) M. L. J. 189. 
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to enable him to maintain a suit for its 
cancellation. Under S, 39 of the 
Specific Relief Act plaintiff must allege 
that if the instrument challenged is left 
outstanding it will cause him serious 
injury and to be able to allege that, 
he must have an interest in the pro¬ 
perty, which will be jeopardized if 
the Will is not cancelled. What the 
plaintiff in the present suit has stated is 
that he is one of two nearest reversioners 
to the estate or in other words he will be 
entitled to succeed to a share in the whole 
estate on the widow’s death if he survives 
her. Such an interest has been recognised 
as giving a right of suit for a declara¬ 
tion. His allegation of interest and the 
threat to his rights involved in the setting 
up of a forged Will by the widow are thus 
according to the definition clearly parts 
of his cause of action and as he claims the 
same interest in the Godavari properties 
as in the rest of the properties* part of 
his cause of action, vizy that with 
reference to Godavari properties, must be 
held to have arisen in Godavari, just in 
the same way, as part of the cause of 
action, viz.y that with reference to the 
Kistna properties, has arisen in Kistna. 
On this view the Godavari Court had 
jurisdiction equally with the Kistna Court 
to try this suit under S, 20, Cl. (c), Civil 
Procedure Code. This is a case which more 
than one Court has jurisdiction to try and 
the choice of the tribunal was in the first 
instance in the plaintiff. But if an 
application had been made under S. 22, 
Civil Procedure Code, this Court could 
have considered in which of those Courts 
it would be more convenient to have the 
suit tried ] but no such application has 
been made and it is not necessary to 
express any opinion on the point at 
present. 

For the above reasons the order of the 
Subordinate Judge is set aside and he is 
directed to take the plaint on his file 
again and to dispose of the suit according 
to law. The costs up to date will abide 
^nd follow the result. 

Venkatasubba Rao, ].:—In the plaint 

It is stated that the husband of the first 
^fendant died at Tanuku in the Kistna 
district, that his paternal uncle and 
father concocted a Will which purported 
to have been executed by him at Manda- 
paka, also in the District of Kistna, that 


the said Will was presented l)y the 1st 
defendant, for registration to the Sub- 
Registrar of Tanuku who refused to 
register it, but that on appeal to the 
District Registrar, Kistna, he ordered its 
registration. The properties affected by 
the Will are situated in the District of 
Kistna excepting three items of land in 
the taluk of Razole in the Godavari 
District. The cause of action is alleged 
in the plaint to have arisen within the 
jurisdiction of the Godavari Court on the 
ground that the said three items of land 
are situated in the District of Godavari. 
The plaintiff as the nearest male rever¬ 
sioner entitled to the estate after the 
death of the 1st and the 3rd defendants, 
the wife and the mother respectively of 
the deceased person, has filed this suit for 
a d=^claration that the Will is a forgery 
and does not affect his rights in the pro¬ 
perty. The suit was filed in the District 
Court of Godavari and was transferred to 
the Court of the Temporary Subordinate 
Judge of Rajahmundry. 

2. The Subordinate Judge held that 
the suit could not be regarded as one for 
determination of any right to or interest 
in immoveable property, falling within 
S. 16, Cl. {d)y Civil Procedure Code, that 
no part of the cause of action arose with¬ 
in the jurisdiction of the District Court 
under S. 20, Cl. (c), and he accordingly 
returned the plaint for presentation to the 
proper Court. 

3. ^ The only relief prayed for in this 
suit is that it may be declared that the 
Will is a forgery and is inoperative, It 
cannot therefore be said that the suit 
falls within S. 16, Cl. (tf), Civil Procedure 
Code, and the Subordinate Judge was 
right in holding that the suit is not one 
for the determination of any right to or 
interest in immoveable property. 

4. The question however : 

Has tbe cause of actioo arisen wholly or in 

part within the juri.sdiction of the Godavari 
Court P 

is more difficult to decide. No authority 
has been cited to us bearing on the 
subject but on a careful consideration, it 
seems to me that a part of the cause of 
action has, in this case, arisen within the 
jurisdiction of the Court in question. The 
cause of action has been held to mean 
every fact or the bundle of facts which it 
is necessary for the plaintiff to prove be- 
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fore he can succeed in his suit. It is not 
limited to the infraction of the right but 
it is this plus the right resident in the 
plaintiff. To take an example* in the 
case of contract, the cause of action 
means both the making of the contract, 
and its breach. In a suit for a legacy 
against an administrator, the grant of 
administration I for a reward for appre¬ 
hension and conviction of a thief, the 
conviction ; on a life policy, the death of 
the assured, are parts of the respective 
causes of action {see Woodroffe and 
Ameer Ali*s Civil Procedure Code, 
Second Edition, page 183). 

5, The reasoning that will apply to 
the case of a Will of this character will 
be the same as that applicable to a docu¬ 
ment alleged to have been brought about 
by the exercise of undue influence or 
fraud. At the place where the document 
or the Will is executed, a part of the cause 
of action certainly arises. It is equally 
clear that where the whole or a part of 
the fraud or undue intluonce is practised 
or exercised, the cause of action also 
arises. If the document is sought to be 
used to the detriment of a person at a 
particular place, the cause of action 
doubtless arises also at that place. Banke 
Behari Lai v. Pokhe Rain (.3). I fail to 
see, then, why if the document affects the 
right of a person to a property situated at 
any place, the cause of action does not 
arise in that place. The mere existence 
of the instrument apart from any specific 
act of the person who relies on the docu¬ 
ment, prejudicially affects the right of the 
plaintiff, to the property. If the instru¬ 
ment is left outstanding it constitutes a 
menaceto his right in regardto theproperty 
which is within any particular area : it is 
not merely when the defendant seeks to 
enforce his rights under the instrument 
that harm results to the plaintiff. As I 
observed above, it cannot be denied that 
the cause of action arises at a place 
where the document is sought to be 
enforced independent of the circumstance 
of its having been executed or the fraud 
having been practised at an altogether 
different place. But why should this act 
on the part of the defendant be essential 
to the cause of action arising within that 
place, if as a matter of fact, there is with¬ 
in it some property which the document 


affects and to which the plaintiff is en¬ 
titled ? There is no reason to limit the 
term “ cause of action ” as used in S. 20 
of the Code to contracts ; it applies to 
all suits of whatever nature subject to 
the limitations in the preceding sections. 
In the present case one of the material 
facts to be proved to entitle the plaintiff to 
succeed is that he is interested in 
the properties within the jurisdiction of 
the Court of Godavari. In Hadjee Ismael 
Hadjee Hubeeb v. Hadjee Mohamed Had' 
jee Joostib (4) (a suit to set aside a release 
in Calcutta of the plaintiffs’ interest of 
certain property in Bombay) Couch, C. J., 
made the following observations in the 
course of his judgment : 

“ The fraudulent repregentation which led to 
the execution of the release, may h.'ive been 
made, and the release may have been executed 
here ; hut the ciuse of act'ou in this case con¬ 
sists of moro than that. li includes the effect 
of the release upon the plaintiffs’ share of the 
property : if there had been no property, the 
execution of the release would not have injured 
the plaintiff in any way. In order to constitute 
a cause of action, there must he an injury to him 
from the operation of the release. Then where 
did the release take effect ? Where was it oper¬ 
ative ? The property was in Bombay.” 

It was held that a part of the cause of 
action arose in the place where the pro¬ 
perty was situate and the release took 
effect. I respectfully adopt the argument 
contained in the passage quoted above. 

6. To hold otherwise would lead to an 
anomaly. If a document is executed at 
place A and if the whole property affected 
by the document is situated at place B 
why should the plaintiff not have a right 
to seek relief at the place where the pro¬ 
perty is situated, that is, whore his rights 
are affected ? If a person is a resident of 
and owns property at Madras and if a 
stranger claiming right to that property 
executes a document at Allahabad dispos¬ 
ing of the property, it seems unreasonable 
to hold that a part of the cause of action 
does not arise within Madras but that the 
aggrieved person must institute a suit 
only at Allahabad where there is not a 
particle of property belonging to him, al¬ 
though in a suit to set aside such a docu¬ 
ment the most essential facts which give 
the plaintiff a right to relief are the exis¬ 
tence of the property and his interest in it. 

In the view I have taken there is no 


3. (1908) 25 All. 43. 


4. 18 B. L. R. 91=:21«W. R. 803. 
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E ifference between moveable and immove- 
ble property in regard to the application 
f the section in question. If the pro¬ 
perty in this suit within the District Court 
of Godavari happened to bo a sum of 
money instead of three items of land my 
decision would still bo the same. 

For these reasons I agree in the order 
proposed by my learned brother. 

Case remanded. 


1923 Madras. 113. 


Devadoss, J. 

Pericherla Suryanarayana 
Raju and another ... Petitioners. 

V. 

Ganapathy Raju and 
others . . Respondents, 

C. R. P. No. 282 of 1920 dated 11th 
4 j revising the decree and 

judgment of Sub-J., Vizagapatam dated 
23rd April 1919 in A. S. No. 40 of 1918. 

O. P. G.t 0. 41, r. ^Z—'Bevision. 

Where the appellate Court finds that there 

was no full enquiry, it should remand the case 

tor fresh trial without recording a finding on 
any issue. If it finds one issue in favour of 
the plaintiSs and remands the whole case fjr 
trial to the lower Court, there is a clear exercise 
ot jurisdiction with material irregularity. 30 
M. L T. 317 Foil. 

P. Narayanainoof'ti —for Petitioners. 

Suryanarayana —for Respondents. 

Judgment :—In this case the plaintiffs 
sued to establish their right to irrigate 
survey Nos. 30 and 32 with the water of 
a certain pond, and to restrain the defen¬ 
dants from interfering with the plaintiff's 
use of the water and for damages. The 
defendants who are owners of survey 
No. 31 pleaded that the plaintiffs had no 
right to use the water of the pond for 
irrigating their fields. 

The following issues were framed ; — 

Whether the plaintiffs have an ease¬ 
ment right to take the water of the suit 

tank to survey Nos. 30 and 32 through 
the sluice A and the channel B ? 

Whether the channel C was newly dug 
and whether plaintiffs can object to it ? 

damages, if any, are the plain¬ 
tiffs entitled ? 

The District Munsif found issue I 

against plaintiffs that channel C existed 

more than 20 years before the date of 
1923 M—15 


suit and that the damages suffered by plain¬ 
tiffs amounted to Rs. 30. In consequence 
of his finding on issue 1 ho dismissed 
the plaintiffs suit. On appeal the Subordi¬ 
nate Judge after a fairly full discus¬ 
sion of the evidence on issue 1, uphold the 
plaintiffs right and reversed the judgment 
of the lower Court and passed the follow¬ 
ing order. “The result is I establish the 
plaintiffs’ right and as I feel that the 
evidence was not properly directed there 
was no full trial. I remand the case for 
fresh disposal according to law. Costs 
to abide the result.” It is difficulc to 
understand what he means by this. If he 
found that there was no full enquiry he 
should have remanded the case for fresh 
trial without recording a finding on any 
issue. What he does is he finds the Istl 
issue in favour of the plaintiffs and 
remands the whole case for trial to th^ 
lovver Court. This is a clear exercisd 
of jurisdiction with material irrogularityJ 
By his recording an emphatic finding on 
the 1st issue the Subordinate Judge has 
tied the hands of the District Munsif as 
regards the trial of that issue and even if 
the District Munsif was prepared to go 
against the finding of the appellate Court, 
on appeal to the same appellate Court, the 
finding of the District Munsif would be 
upset as the Sub-Judge was not likely to 
change his opinion. 


ciastfiar, J. 

and I had to consider this question in a 
recent case [Subbe Goundan v. 
Krishnamachan (l)] and we held that it 
was a material irregularity for the appel¬ 
late Court to record a finding on the main 
issue and then remand the whole case to 
the Court of first instance for disposal. If 
It was a case in which a preliminary decree 
could be passed it was the duty of the 
Court to pass such a decree so as to 
enable the party against whom the decree 
was passed to prefer a second appeal if -so 
advised In that case we treated the 
order of remand as a decree and heard a 
second appeal against the decree. In cases 
where a preliminary decree could not be 
passed, if the appellate Court records its 
tinding on certain issues, it should ask the 
lower Court to tty the issues which it has 
not decided. In this case I do not think 
It necessary to dir ect the Sub Judge to 

L. J. 168^^ M. L. T. 871=48 M. 
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draw up a preliminary decree as was 
done in Sidhanath Dhonddev v. Ganesh 
Govind (2). 

I set aside the order of remand of the 
Subordinate Judge and direct him to 
record his findings on issues 2 and 3 and 
pass a decree so that the party against 
whom the decree is passed may have 
a chance of preferring a second appeal to 
the High Court if so advised. I make no 
order as to the costs of this. 

a. (1912) S7 Bom, 60. 

1923 Madras. 114 (1). 

KRISHNAN AND VENKATASUBBA RAO, JJ. 

Kruthiventi Perrazu ... Petitioner. 

V. 

Sri Rajah Nallaparazu 
Meerja Seetharama 
Chandrarazu Gam 
and others ... Respondents. 

Civ. Mis. No. 3376 of 1920 dated 31st 
July 1922 against the Order of Govern¬ 
ment Agent of Godavari dated 9th August 
1920 in E. P. No. 1 of 1920. 

Agency tract—Execution of decree^Judgment 
property eituaie in jurisdiction of Agency Court- 
Court can refuse execution. 

* Civil Procedure Code not being applicable to 
Agency Oourta the ordinary rule that an execu¬ 
ting Court will not canvass the legality of the 
decree is not applicable. An Agency Court may 
refuse to sell property within its jurisdiction 
under a decree not passed by an Agency Court 
and therefore not by a Court having jurisdiction. 


of the decree was a nullity and has 
refused to execute it. 

It is not denied that on authority citedi 
the Agency Court was right in holding 
that the decree was a nullity but it is 
contended before us that as an executing 
Court that Court had no power to canvass 
the legality or the validity of that decree 
and Zamindar of Ettiyapuram v. Chi¬ 
dambaram Chetty (2) is relied on. 

The ordinary rule no doubt is that the 
executing Court has no such power as 
laid down in that Full Bench case J but 
the present case is distinguishable in as 
much as the Agency Court is not one 
governed by the Code of Civil Procedure. 
It seems to us that such a Court mayl 
refuse to sell property within its jurisdic-l 
tion under a decree not passed by anl 
Agency Court and therefore not by aj 
Court having jurisdiction. The decree isj 
on its very. face invalid regarding the! 
lands in the Agency tracts and we think! 
the Agency Court is right in refusing to! 
execute such a decree. I 

The order of the lower Court is right. 
This application is dismissed with costs. 

Petition dismissed^ 

2. (1920) 43 Mad. 676. 


1923 Madras. 114 (2). 

Oldfield and Venkatasubba Rao, JJ. 

Govindasami Padayachi 

(minor) and another ... Defendants— 

Petitioners. 


T. M. Ramaswami Aiyar for A, 
Krishnasxvami Aiyar —for the Petitioner. 

D. Appa Rao, C. Rama Rao^ and 
K. Krishnaswamy Aiyangar —for the Res¬ 
pondents. 

Order :—In this case a mortgage de¬ 
cree was passed by the Sub-Court of Coca- 
nada for sale of properties within its 
jurisdiction as well as of properties situ¬ 
ated within the Agency tract. The 
Agency Court, when the decree was sent 
to it for execution regarding the proper¬ 
ties within its jurisdiction, has held on 
the authority of the ruling of the Privy 
Council in Ramabhadra Raju Bahadur v. 
Maharaja of Jeypore (l) that that portion 

1. (1919) 42 Mad. 813=46 I. A. 151=87 M. 
li. J. 11*=26 M. L. T. 127=17 A. L. J. 694=21 
Bom L. R. 914—(1919) M. W. N. 502=23 0. W. 
N. 1083=80 0. L. J. 209=10 L. W. 862=61 1. C. 
185 (P. C.). 


V. 

R. Sami Padayachi ... Plaintiff— 

Respondent, 

C. R. P. Nos. 58 and 59 of 1921 dated 
12tb April 1922 revising the decrees of 
Dist. Munsif of Ariyalur in Small Cause 
Suits Nos. 166 and 167 of 1920 dated 17th 
September 1920. 

{a) Civil P. G. (V of 1908) 0. 8. r. 6—Fact ex¬ 
plicitly relied on in the plaint — 1^0 denial of it 
in the written statement of defendant except a 
general denial. 

When an allegation of fact h explicitly relied 
OD In the plaint and there is no denial of It in 
the written reply of the defendants except a 
general one vis., that facts not admitted must be 
proved, the general denial will not safeguard 
defendant’s interest unless there is something in 
the course of trial to justify a suspicion that the 
defendant was taken by sarprise or there was 
misunderstanding. In the case of a minor 
defendant however there is an exoeptian which 
relates to persons under disability in O. 8, B. 5, 

0. P. C. f 
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(ft) LimUation Act {IXoJl90&) Ss. 4.14— 
Lastday/or filing a suit a general holiday-- 
Suit filed in wrong Court next day—Meturnof 
plaint and representation in proper Cowri— 
Suit whether time-harred — Gompuiation^ 


The suit was to recover a sum of monoy due 
on a promissory note dated 9 9-1915. The last 
day for filing tho suit was 9-9 1918 which was a 
holiday. The plaint was presented in the Small 
Cause Court at Kumbakonam on 10-9-1918 It 
was returned on 23-My20 for presentation to 

re-presented on 

26-1.1920 in the Small Cause Court at Ariyalur 
It h:id been found that the plaintiff’s pioseoution 
of the previous suit was in good faith and that 

ttie Limitation Act was therefore 
applicable to the period from 10-9-1918 to 
28-1-1920 and S. 4 was applicable to the period 
from 24-1-1920 to 26-1-1920. Held, that as the 
one day between 9-9-1918 and 10-9 1918 cannot 
be excluded either under S. 4 or 3. 14 the suit 
18 tima-barred. 45 Bom. 448 ; 28 M. 462 Dist. 

R. Kuppuswamy Aiyar—fov Petitioners. 

N. R. K. Thathachariar and N. R. 

Govindachariar—iox Respondents. 

Oldfield,].: —The decisions in these 
Small Causes come before us in revision. 

1920 corresponding 
with C. R. p. No. 58 of 1921 we are ask¬ 
ed to interfere on the ground that there 
was no evidence on record to justify the 
lower Court s decision in favour of one of 
the endorsements of payment relied on 
by the plaintiff in connection with limita¬ 
tion. That endorsement stands on the 
suit promissory note and was explicitly 
relied on in the plaint. There was no 
denul of It in the written statement and 
nothing except, as usual, a statement that 
tacts not expressly admitted must be 
proved. As regards that statement we 
Should be unwilling to treat it as neces¬ 
sarily safeguarding the defendant’s interest 
m any conclusive manner in the absence 
of anything in the course of the trial to 
justify suspicion that he was taken by 
surprise or that there was misunderstand- 
ing as to what the party had to prove. 

the present case, however, there is 
something more substantial. The 1st 

whom the decree is 
Aiv!^ ’ and Mr. R. Kuppuswami 

Aiyar on his behalf has relied on the ex¬ 
in n a o under disability 

do.?h; ’ ^ exception is no 

doubt not often relied on. In fact in out 

ed ^“°wn it appli- 

that it- for supposing 

the trial either side at 

ne trial. We however are bound to give 


the minor defendant the benefit of it and 
to remand the case for further trial. 

The facts in S. C. No. 167 of 1920 cor¬ 
responding with C. R. P. No. 59 of 1921 
are that plaintiff, it is not disputed, in 
order to show that his suit was instituted 
in time has to avail himself of three diffe¬ 
rent additions to the normal period of 
limitation. He has firstly with reference 
to S. 14 to except from the time which 
has elapsed the interval, during which his 
plaint was in the Small Cause Court, 
Kumbakonam, where it was filed erro¬ 
neously. He has next to except from that 
time the interval after its return from 
that Court, until it was filed in the proper 
Court, the District Munsif’s Court of 
Ariyalur, and for that he claims the appli¬ 
cation of S. 4 of the Limitation Act, be¬ 
cause the days in question were holidays 
on which the District Munsif’s Court was 
closed. As regards these two periods on 
the view I take nothing more need be 
said. The lower Court’s finding, which 
has not been aisputed before us, is that 
the plaintiff nled his suit in the Small 
Cause Court of Kumbakonam in good 
aith and there is no objection to the 

application of S. 14 to this part of the 

time. Similarly on no view of the law or 
authorities is it possible for the defendants 
to resist the application of S. 4 to the sub¬ 
sequent holiday period. 

Unfortunately, however, for plaintiff 
he must in order to avoid tho plea of 
hniitation, rely on S. 4 a second time in 
order to claim exclusion from the time, 
which has elapsed, of one day prior to his 
nling his plaint at Kumbakonam. That 
day was a. holiday, and the question argued 
before us is whether S.4 can legitimately be 
applied to It. I note that the one plea is not 
open to the plaintiff. He cannot, in view 
of the decision in Seshagiri Ra^ v. Vajra- 
velayudam Pillai, (l) ask us to regard the 
suit as having been finally instituted at 
Rumbakonam and to treat the subsequent 

proceedings at Ariyalur as having taken 

place, whilst the suit was pending. That 
alternative dismissed from consideration, 
fie must be regarded, unless we are pre- 
pared to admit the possibility of the same 

!n as having filed the 

at Ariyalur and he must argue that 

applicable to any days on which 
tne t^ourt is closed, whe ther they occur at 

1. (1912) 86 Mad. 482=22 M. L. J. 377 . 
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the end of the period of limitation pre¬ 
scribed for the suit or at some point in its 
course. On this however? authority? as I 
understand it, is against him. It is not 
necessary to consider the decisions of 
Spencer, J. in Mira Mohidin Rowther v. 
Nallaperumal Pillai (2) and Ummathu v. 
Paihtimma (Jj since they seem to have 
dealt rather with cases, in which with 
reference to the closure of one of the 
Courts concerned a period to be allowed 

was in question, with which no closure 

$ 

of the other Court corresponded. For here 
the holidays were general holidays and 
both the Kumbakonam and the Ariyalur 
Courts were closed on those days. The 
law seems to be stated most clearly in the 
judgment of Napier, J. in Ramalingam 
Aiyar v. Subbier (4) the learned Judge 
pointing out that S. 14 and other sections 
direct the manner, in which the period of 
limitation is to be ascertained, and that 
S. 14 becomes applicable only after its 
ascertainment is complete. That of course 
will entail in the present case the applica¬ 
tion of S. 14 up to the holiday which 
preceded the filing of the suit at Ariyalur 
and the application of S. 4 only to the 
period of that holiday. The view 
taken by Napier, ]• seems to me con¬ 
sistent with that taken by Ramesam, J. 
in Ummaihti v. Pathumma (3) and not in¬ 
consistent with anything in the judgment 
of Ayling, J. in Mira Mohidin Rowther v. 
Nallaperumal Pillai. (z) It is true that a 
wider view has been taken in Basavan” 
appa V. Krishnadas (5) and there may be 
some difficulty in reconciling the authori¬ 
ties of this Court, to which I have refer¬ 
red, with the decisions relating to the 
period requisite for obtaining copies, 
Saminatha Aiyar v. Venkatasubba 
Aiyar (6) and Subrahmanyan v. Nara- 
shnhan. (7) The latter, however, may be 
explained as proceeding on the interpreta* 
tion of the words * time requisite * in S. 12 
of the Act. It is urged that a liberal con¬ 
struction of S. 4 should be adopted, since 
the plaintiff, having acted in good faith, 
will suffer unmerited hardship. The an¬ 
swer must be that a liberal view cannot be 
taken, when to do so would involve dis- 


2. (1911) 36 Mad. 131—21 M. L. J. 1000. 
8 (1921) 14 Mad. 817—41 M L. J. 84. 

4 ] (1918) 8 L.W. 256. 

6. (1921) 45 Bom. 443, 

6. (1903) 27 Mad. 21=13 M. L. J. 800. 

7. (1920) 48 Mad. 640=38 M. L, J. 465. 


regard of the words of the statute. In my 
opinion C. R. P. No. 59 must be allowed, 
the lower Court's decree being set aside 
and the suit dismissed with costs in the 
lower and in this Court. C. R. P, No. 58 
must be allowed to the extent that the 
lower Court’s decree is set aside and the 
Small Cause is remanded to the lower 
Court for re-admission and re-hearing in 
the light of the foregoing. 

As the 2nd defendant in her capacity as 
guardian of 1st defendant never, so far as 
we can ascertain, brought to the notice 
of the lower Court the special terms of 
O. 8, R. 5 at the trial, the 1st defendant 
will, whatever be the result of the remand, 
pay the costs of the plaintiff up to date. 

Venkatasubba Rao, J So far as C. 

R. P. No. 58 is concerned I agree with the 
conclusions of my learned brother and in 
C. R. P. No, 59 I reserve my judgment. 

Civil Revision Petition No. 59 of 1921 
having been posted for delivery of judg¬ 
ment this 12th day of April 1922, the 
Court (Venkatasubba Rao, J.) delivered 
the following. 

Judgment :—The District Munsif has 
passed a decree in favour of the plaintiff. 
The defendant contends that the suit 
is barred by limitation. The suit was 
to recover a sum of money due upon a 
promissory note dated 9 9-1915. The 
last day of the period of limitation 
was 9-9-1918. The plaint was presented 
cn 10-91918 in the Small Cause Court 
of Kumbakonam. It was returned on 
23-T1920 for presentation to the pro¬ 
per Court and it was re-presented on 
26-T1920 in the Small Cause Court of 
Ariyalur and the suit was tried by the 
District Munsif of that place. It has 
been found that the plaintiff’s prosecu¬ 
tion of the previous suit was in good faith 
and that S. 14 of the Limitation Act was 
therefore applicable. 

The period between 10-9-1918 and 
23-D1920, it is conceded, can be excluded 
under S. 14 ; nor is any objection taken 
to the exclusion under S. 4 of the period 
that elapsed between 24-1-1920 and 
26-1-1920. The defendant objects to the 
exclusion of the one day between 9-9-1918 
and 10-9-1918 and contends that neither 

S. 14 nor S. 4 can be of avail to the 
plaintiff so far as the period of this one 
day is concerned. 
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The plaintiff points out that if this 
view is accepted great hardship will result 
to him and that the intention underlying 
the beneficent provision enacted in S. 14 
will be defeated I he further argues that 
the Court having found that he acted in 
good faith in fifing the suit in the first 
Court on 10-9T918, he is deprived of the 
protection intended to be conferred by the 
said section. 

The latest pronouncement on the sub¬ 
ject is the judgment of the Bombay High 
Court in Basvanappa v. Krishnadas (5) 
and this authority supports the plaintiff’s 
contention and in it the learned Judges 
make certain very strong observations in 
regard to the injustice that follows from 
the Courts accepting the contrary view. 
The hardship occasioned to the plaintiff 
is obvious and in view of this fact and the 
decision cited above I thought the matter 
was worthy of further consideration and 
reserved judgment. 

I shall deal with the cases cited and 
then examine the terms of the Ss. 4 and 
14 in order to find out what the proper 
construction is. 

I shall first refer to Mira Mohidin 
Rowther v. Nallaperumal Pillai (2). The 
cause of action arose on the 14th June 
1905 and the last day of the period pre¬ 
scribed for the suit was 14th June 1908. 
The suit was filed in the Madura West 
Subordinate Judge’s Court on the 6th 
July 1908 as on the 14th June that 
Court was closed for the recess and the 
6th July was the re-opening day. On an 
objection being taken to the jurisdiction 
of the Madura West Subordinate Judge’s 
Court, the plaint was returned on 17th 
February 1909 and was presented to the 
Tuticorin Subordinate Judge’s Court on 

the next Court day, viz., the 19th Febru¬ 
ary. 

Sankaran Nair, J., who heard the revi¬ 
sion petition held that the plaintiffs were 
not entitled to deduct the period from the 
14th June 1908 to the 6th July 1908. An 
appeal was filed under S. 15 of the Letters 
Patent and Ayling and Spencer,JJ. agreed 

with Sankaran Nair, J., and dismissed the 
appeal 

In regard to this case it is to be observ¬ 
ed that the proper Court had re-opened 
^ filh July 1908 and that so far, 

e facts of the present case are distin¬ 
guishable. But as I shall show presently, 


with reference to the principle applicable, 
this distinction is of no avail 

The correctness of this decision was 
affirmed in Seshagiri Row v. Vajra Vela- 
yudam Pillai (l) by Benson and Sundara 
Aiyar, JJ., who overruled the contention 
that the suit filed in the second Court 
should be regarded as a continuation of 
the infructuous suit filed in the wrong 
Court. Mira Mohideen Rowther v. Nalla- 
perumal Pillai (2) was again followed in 
Ramalinga Aiyar v. Stibbier (4) where 
Napier, J., observed “ If this plaint has 
been presented in a proper Court on the 
day after that on which the limitation ex¬ 
pired, that day having been a holiday, then 
the plaintiff would have been able to take 
advantage of the specific provision in S. 41 
but as he has not done so, in my opinion, 
he is not entiUed to take advantage of 
that provision.” The learned Judge points 
out that while S. 14 deals with the com¬ 
putation^^ of the period of limitation, S. 4 
is only “a particular statutory provision 
not f 9 r the purpose of .computing the 
period of limitation but allowing in certain 

circumstances the filing of suits after the 
period has expired. 

The authorities were reviewed in Umvia- 
thu V. Pathumma (j) and the cases cited 

above were followed in it. The last day 

for presenting the plaint was the 30th 
December 1917. It was actually present¬ 
ed on the 3rd January 1918 in the Small 
Cause Court of Cochin, that being the 
day when that Court re-opened after the 
Christmas holidays. The plaint was re- 
^rned for want of jurisdiction on the 6th 
February, as the suit was excepted from 
the cognizance of a Court of Small Causes 
and the plaintiff represented the plaint on 
the following day in the Court of the 
Subordinate Judge of Cochin. It would 
have been in time if it had been instituted 
on the 3rd January in the latter Court, as 
It was also closed on the 30th December 
and It re-opened only on the 3rd January. 

It was conceded that the period from 
the 3rd January to the 6th February 
was to be excluded from computation 
underS. 14. The question to be decid- 

Qd was whether the days from the 31st 
December to the 2nd January could 
be excluded. The answer was in the 
negative and the suit was held to be 
barred. In his judgment Ramesam, J„ 
points out that S. 4 affords help to a 
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plaintiff if the holidays follow the period 
that can be excluded under S. 14 but not 
if the holidays precede such period. 

The Madras High Court has thus uni¬ 
formly taken a view opposed to that con¬ 
tended for on behalf of the plaintiff. 

In ^Auhufid HdTTi V. Rd'iiiTdj (8) the same 
construction found favour with the learn¬ 
ed Judges. The plaint was filed in the 
Court of the Subordinate Judge of Agra 
on the 2nd June 1913 and the proceedings 
in that Court lasted until the 21st January. 
The plaint was re-presented in the Court 
of the Subordinate Judge of Aligarh on 
the 22nd January 1914. The suit was 
dismissed as barred on the ground that 
the period of limitation originally expired 
on the 1st and not on the 2nd June 1913, 
and therefore even excluding the time 
from the 2nd June 1913 to the 22nd 
January 1914, both days inclusive, plain¬ 
tiff s suit in the second Court was beyond 
time. The District Judge’s reason for 
this conclusion is contained in the follow¬ 
ing passage. “ ...the period of limitation 
‘computed ’ as laid down in S, 14 of Limi¬ 
tation Act did not expire on a day when 
the Court (of the Subordinate Judge of 
Aligrah) was closed. Therefore the extra 
day {1st June 1913 to 2nd June 1913) 
cannot be allowed. This statement of 
the law was accepted by the learned 
Judges who, in a very short judgment 
disposed of the appeal with an observation 
which indicates that they were sensible of 
the hardship that resulted to the plaintiff. 

Haridas Ray v. Saratohandra Ray (9) 
cannot be said to be a decision on the 
question. The case was decided in my 
opinion with reference to a point which 
is different from the one under considera¬ 
tion and I shall not therefore deal with 
it further. 

The plaintiff mainly relies on the 
authority of Basavanappa v. Krishna- 
das ( 5 ). The learned Judges refuse to 
follow Mira Mohideen Roxvther v. Nalla- 
perumal Pillai ( 2 ) and it is worthy of 
observation that Macleod, C J., assumes 
in his judgment, in regard to the facts of 
the case that came up for decision before 
him, that no difficulty would have existed 
if the second Court had also been closed 
for the vacation. The learned Judge 


observes Clearly the plaintiff is entitled to 
take advantage of these days during which 
the first Court was closed for the vacation 
and calculation should be made in the 
same way as if the second Court had been 
closed for the vacation.” The actual deci¬ 
sion m the Bombay case as well as the 
assumption involved in the passage refer¬ 
red to, are opposed to the current of the 
authority of this Court and in my opinion 
are not warranted by the provisions of 
the Limitation Act. 

Some cases were cited before us which 
are said to relate to the joint application 
of Ss. 4 and 12 of the Limitation Act. 
These are Saminatha Aiyar v. Venkata^ 
subba Aiyar (6) Venkata Row v. Venkata- 
ohella Chetty (lO) and Subramanyam v. 
Narastraham (5). I am however of the 
opinion that these cases do not throw 
any light on the interpretation of S. 4 
and that they deal only with the effect of 
the words “ the time requisite for obtain¬ 
ing a copy” in S. 12. 

The facts relevant in Saminatha 
Ayyar v- Venkatasubba Ayyar (6) are 
these :—Judgment was delivered on the 
22nd December 1900, the last day before 
the Christmas vacation at 4 p. m., when 
according to the practice of the Court, 
papers were not received. The appellant 
made his application for a copy of the 
judgment on the 7th January 1901 the 
day on which the Court re-opened after 
the Christmas holidays and presented his 
appeal on a day which would be in time if 
he was entitled to deduct the period when, 
the Court was closed. His contention, was, 
that in computing the period for appeal 
the time during which the Court was 
closed, should be deducted. The learned 
Judges held that the appellant was enti¬ 
tled to deduct the period from the 23rd 
December to the 6th January, as such 
period, in the circumstances, must be 
taken to be part of the “ time requisite for 
obtaining a copy of the judgment.” 

Similarly the judgments in Venkata Rao 
v. Venkatachellam Chetty (10) axidSubhra- 
manyam v. Narasimham (7) leave no 
room for doubt that they were dealing 
only with the definition of the words 
“ time requisite ” and not with the appli¬ 
cability of S. 4. In the latter case Wallis, 

C. J., observes ‘ What we have to see in 


8. (1916) 14 A. L. J. 810. 

9. (1918J 17 C. W. N. 516. 


10. (1905) 28 Mad. 462=16 M. L. J. 109. 
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all these cases is what was the time 
requisite for obtaining copies within the 
meaning of the section and by “ requisite” 
I understand “ reasonably requisite.” 

These cases therefore give no assistance 
in deciding the question at issue. 

Turning to the Ss. 4 and 14 of the 
Limitation Act, which is the right con¬ 
struction to be placed upon them, that 
adopted in the Madras cases and the 
Allahabad case cited above, or that 
approved in Basavanappa v. Krishna- 
das (5). With all respect the latter con¬ 
struction seems to be clearly untenable. 
S. 4 refers to a period of limitation which 
expires on a day when the Court is closed. 
How is this period of limitation ascer¬ 
tained? The manner, of computing the 
period in certain circumstances is set out 
in S. 14. In other words S. 4 assumes 
that the period of limitation has been 
ascertained. In computing the period 
S. 14 allows a certain concession and 
after the period has been computed in 
accordance with it, recourse to S. 4 
becomes necessary. This is the view 
taken by Napier, J. in Ramaliuga Aiyar 
V. Subtler (4), which is in accord with 
that which received the approval of the 
Judges who decided Makund Ram v. Rayn- 
raj (8) and has been approved by my 
learned brother in his judgment. Accord¬ 
ing to this construction, if the holidays 
follow the period specified under S. 14 
they can be availed of but if the holidays 
precede the said period they cannot be 
excluded. In my opinion, Ss. 4 and 14 
are incapable of any other construction, 
and the correct view is that set. forth 
above. 

In the judgment in Basavanappa v. 
Krisknadas (5) the result that follows 
from this view is described as iniquitous. 
This is a just criticism of the sections 
of the Limitation Act under consideration. 
But the defect is inherent in, and insepa¬ 
rable from these and similar provisions as 
they can only be general in the matter of 
wording and cannot possibly provide for 
all cases that are likely to occur. For 
mstance, the appellant for copies under 

12 is under no obligation to make an 

early application and he may apply at 

any time, even on the last day prescribed 
tor the filing of the appeal Turning to 

IJ. if a defendant leaves British India 
on the day after the accrual of the cause 


of action, say, in respect of a promissory 
note executed by him and is absent from 
British India for three years the period of 
limitation is extended to six years by 
reason of the section in question and in 
this instance the protection afforded is 
far beyond the needs of the case where¬ 
as if the defendant leaves British India 
just a day previous to the expiration of 
the period of limitation and is absent 
from British India for three years it be¬ 
comes the plaintiff’s duty to find at his 
peril that the defendant has returned to 
British India and file his suit forthwith 
because there is only a day outstanding 
out of the period of limitation prescribed J 
and it must be said that the concession 
granted falls in this instance short of 
what may be considered equitable. It is 
possible to conceive of many more cases 
of a like nature in respect of Ss. 12, 13 
and 14 ; but these considerations cannot 
affect the construction of the sections and 
the present case is an extreme instance of 
the very great hardship that is sometimes 
occasioned in consequence of the very 
general wording of the aforesaid sections. 

It must be observed that in the view I 
have taken of Ss. 4 and 14, it makes no 
difference whatsoever whether the first 
Court alone is closed as happened in Mira 
Mohidin Routher v. Nallaperumal Pillai{2) 
or whether the first and the second Courts 
are both closed. 

If a plaintiff, after the expiration of the 
full period of limitation, on account of the 
intervening of the holiday, fibs a suit on 
the re-opening day in a wrong Court. S. 14 
can never be of any avail to him and 
afford to him no help whatsoever. The 
defendant has contended that we must 
construe the sections liberally. If two 
constructions were possible the more 
liberal one might be adopted but I am 
clearly of the opinion that the view I have 
taken is the only possible view to take of 
the law as it stands, and I therefore en¬ 
tirely concur in the Judgment delivered 
by my learned brother. 

Appeal allowed attd suit remanded. 
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SCHWABE, C. J. 

KtUtiiva Meenatchi Ayyan ... Appellant. 

V. 

Darmiah Ranga Charlu 

and another ...Respondents. 

F. A. No. 124 of 1921 dated 3rd l\Tay 
1922 against the decree of Subordinate 
Judge, Madura in O. S. No. 53 of 1917. 

(a) Hindu Law—Joint family—Alienation by 
father — Partition. 

A minor through his mother as next friend 
sued his father for partition of the joint family 
proper^-y. The father had sold certain family 
property. The sale considieration was Rs. 500 but 
only Rs. 320 was actually paid. The minor 
sought to set aside the sale and the question was 
to what relief the minor was entitled. The two 
judges disagreeing, the matter wss referred to 
the Chief Justice. Held in suoh matter the fair 
thing to do was to sell the property and divide 
the proceeds in proper shares to which the 
parties were entitled. 

(b) Hindu Law—Joint family—Partition 
suit—Alienation—Mesne profits before suit. 

It is not usual to allow mesne profits before 
suit in suits for partition against managers of 
joint families and unless it is shown that there 
was no necessity for the sale as a whole, the 
purchaser from the manager should not be made 
to account for the profits which the family might 
have received if they bad retained possession of 
the property. 

C. V. Ananthakrishna Aiyar—tor the 
Appellant. 

K. S. Jayaravia Aiyar —^for the 

Respondents. 

Spencer, J.:—This suit was brought by 
a minor through his mother and next 
friend to effect a partition of his share of 
family property from his father (1st defen¬ 
dant). In appeal the points which have 
been argued relate to the sale of a house 
and site under Ex. 15 and to two mortga¬ 
ges Exs. 20 and 21. 

The Subordinate Judge disallowed two 
sums of Rs. 112-8-0 and Rs. 67-8-0 which 
went to make up the consideration for 
the sale at a price of Rs. 500-0-0, for the 
reason that the 2nd defendant fappellant) 
did not produce his accounts in Court. 
The appellant’s explanation that he had 
produced his accounts 3 days previously 
in the Collector’s Office was not a suffici¬ 
ent explanation for not producing them 
in Court, and as the onus rested on him 
to prove that these sums were actually 
paid, I think that the Subordinate Judge 
acted rightly in taking nothing for grant¬ 


ed and in regarding Rs. 180-0-0 as not 

proved to have been spent for the benefit 
of the minor. But it is not usual to alloWi 
mesne profits before suit in suits for parti¬ 
tion against managers of joint families, 
and unless it is shown that there was no! 
necessity for the sale as a whole, the pur-l 
chaser should not be made to account fori 
tho profits which the family might hava 
received if they had retained possession! 
of the property. The Subordinate Judge 
after stating that the ordinary course 
would be different in this case has deduct¬ 
ed the value of a moiety of the property 
from the amount for which he has found 
consideration to exist and then setting off 
the balance against the mesne profitsi 
without any calculation of the amount of 
income which a moiety of the house may 
be reckoned to have brought in to the 
2nd defendant between the date of sale 
(22nd November, 1909) and the date of 
suit (l9th January, 1917), has given the 
plaintifT a decree for the unconditional 
recovery of a moiety of this item. This 
cannot be supported. Fraud or collu¬ 
sion on the part of 2nd defendant has 
not been established. Where a major 
portion of the consideration for a sale is 
found to be binding, the usual procedure 
is to uphold the sale (See Krishnan v. 
Govindan (l),) and the cases quoted there¬ 
in, to which may be added Seshamtna v. 
Venkatakrishnarayanim Garu (2), and 
Viswanatha Sastrigal v. Valamhal Am- 
mal (j). 

In Seetharam Naidu v. Balakrishna 
Naidu (4), where the alienee was allowed 
to retain the vendor’s one-third share and 
to have charge upon the shares of the 
other co-parceners for two-thirds of the 
amount advanced for purposes binding on 
the family, less than half of the sale price 
was held to be so binding, and in Vadi- 
velam v. Natesam (5), where the decree 
provided that plaintiff should pay a moie¬ 
ty of the amount held to be binding on 
the family before recovering the half share 
claimed by him, the portion of the con" 
sideration found to be binding was exactly 
half of the whole sum for which the pro¬ 
perty was sold. 

1. (1921) 14 L. W. 539=41 M. L. J. 381. 

2. (19lfi) S L. W. 413. 

8. (1922) 80 M. L. T. 14. 

4. (1914) 23 M. L. J. 604. 

5. (1914) 37 Mad. 485. 
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In the present case it was argued that 
the first defendant had not been shown to 
be under any pressure to sell a portion of 
the ancestral estate and that he might 
have discharged the family liabilities by 
mortgaging more deeply the property al¬ 
ready mortgaged. I think it was clearly 
advantageous to clear off debts bearing 
interest at 12 per cant, even by means of 
selling a small portion of the family’s im¬ 
moveable property rather than allow the 
load of interest to mount up until the 
mortgagee chose to sue upon his mort¬ 
gage (Ex. 10) and so cause a forced sale 
which would have swallowed up the whole 
property for principal, interest and costs. 
The plaintiff’s father had purchased this 
house only 10 months previously from his 
sister under Ex. 16 for the same price 
(Rs. 500) for which he sold it under Ex. 
15 to second defendant his cousin. The 
plaintiff had no interest in this property at 
his birth as he was born before it was 
purchased. It may not have been conveni¬ 
ent to keep in the family an unoccupied 
house which would entail expenditure for 
keeping it in good repair. I can find no in¬ 
dications of fraud about the sale under Ex. 
15. Nothing was elicited in cross-examina¬ 
tion of 2nd defendant to justify suspicions 
being entertained of the bona fide of his 
conduct in this transaction. His failure 
to produce legal proof of Rs. 180 out of 
the consideration having been paid, when 
the burden of proof lay on him, does not 
involve a positive finding that the recitals 
in the sale-deed are to that extent false. 

In modification of the lower Court’s 
decree, I would under the above circum¬ 
stances direct that the 2ud defendant be 
allowed to return the 7th item on condi¬ 
tion of his paying within 3 months from 
this date a sum of Rs. 90 to the plaintiff 
with interest at 6 per cent from date of 
suit till date of payment and in default 
that the property be sold in execution. 

As regards the two mortgages, one being 
usufructuary and the other hypotheca- 
tory, under Exs. 20 and 21, the Subordi¬ 
nate Judge allowed partial redemption of 
a moiety of the item mortgaged under Ex. 
20 on payment of Rs. 469-2-10, which 
sum he arrived at by crediting to plain¬ 
tiff s share alone a sum of Rs. 973-14-2 
received by the mortgagee as compensa¬ 
tion awarded by Government for a portion 
of this item acquired under the Land 
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Acquisition Act. Ho fixed no date for 
redemption. The respondent’s pleader is 
unable to justify the placing of the whole 
sum obtained from the Government to the 
plaintiff’s credit. 

The mortgage-debt secured by Ex. 20 
is Rs. 3,000. Setting off Rs. 973*14-2 
against this sum, the balance left is 
Rs. 2i026-T10 and Rs. 2,886-2'0 have 
been found to be binding on the plaintiff. 
In modification of this portion of the 

lower Court’s decree, the plaintiff will bo 

given a decree declaring that he is entit¬ 
led to redeem the portion of item 1 not 
acquired by Government and items 2 and 
3 on payment of Rs. 2,026 1-10 and that 
upon redemption he will be entitled under 
S. 95 of the Transfer of Property Act to 
recover Rs. 1,013-0-11 being a moiety of 

the cost of redemption plus Rs. 113-14-0 

which was held to be not binding on the 
family, (total Rs. 1,126-14-11) by a charge 
upon 1st defendant’s share, and be put in 
possession of a moiety of this item free 
of encumbrance after partition by metes 
and bounds. 

The Subordinate Judge has found the 
whole of the debt secured under Ex. 21 
to be binding on the plaintiff and there is 
no Memorandum of Objections. The 
decree rnust be modified by declaring the 
plaintiff s right of redemption of the whole 
of item 4 upon payment of the amount 
due calculated up to the date of redemp¬ 
tion, and for partition, and for the 
recovery of a moiety of the cost of 

redemption by a charge upon 1st defen¬ 
dant s share. 

The appellant is in my opinion entitled 
to his costs in appeal upon item 7 to the 
extent to which he valued his relief. Each 
party will bear his own costs in appeal 
upon ^the other two items. The lower 
Court s order as to costs and payment of 
Court-fees will stand. 

As my learned brother differs from me 

as to the proper decree to be passed in 

respect of the sale under Ex. 15 we direct 

under S. 9S (2) proviso that our judgments 

be placed before the Chief Justice for a 

direction that one or more other Judges 

may hear and decide the question whether 

the sale should be set aside or not, and 

what is the proper decree that should be 

passed under the circumstances of this 
case. 
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Devadoss, J.;—Thislis an appeal against 
the preliminary decree of the Subordinate 
Judge of Madura in a suit for partition by 
the plaintiff who is the minor son of the 
1st defendant. The plaint allegation is 
that the family of the plaintifT and the 1st 
defendant was possessed of considerable 
property, the 1st defendant contracted 
debts for immoral and illegal purposes, 
wasted the family property and neglected 
to maintain the plaintiff and his mother. 
The other defendants are the alienees of 
the family property. This appeal is only by 
the 2nd defendant who is an alienee of the 
family property under 3 separate docu¬ 
ments, Exs. 15, 20 and 21. Ex. 15 is a sale 
in favour of the 2nd defendant by the 1st 
defendant. Ex. 20 is a usufructuary mort¬ 
gage deed ; and Ex. 21 is a hypothecation- 
bond. The Subordinate Judge has set 
aside the sale under Ex. 15 on the ground 
that a portion of the consideration has not 
been proved to have been paid and that 
there was no necessity to sell the family 
property. The consideration for Ex. 15 
consists of a sum of Rs. 112*8-0 paid in 
cash for discharging a promissory note 
debt, Rs. 67-8-0 said to have been due on 
accounts for purchase of dyes and 
of Rs. 320 the balance which went to¬ 
wards part payment of a mortgage debt 
due under Ex. 10. The Subordinate Judge 
has held that the amount of Rs. 320 was 
paid towards the debt due under Ex. 10, 
and that the rest of the amount, Rs. 180, 
was not paid. I think the Subordinate 
Judge has come to a right conclusion on 
the evidence. The sum of Rs. 112-8-0 is 
said to have been paid in cash for the 
purpose of discharging a promissory-note 
due to one Perumal Aiyar by the 1st 
defendant, and one would naturally ex¬ 
pect the 2nd defendant to be in possession 
of the promissory note. His explanation 
as regards his not being in possession of 
the promissory note is not satisfactory. It 
is said that hois in possession of the title- 
deed of the property which was pledged 
with Perumal Aiyar for securing the loan 
evidenced by the promissory note. It is 
unusual for persons in the moffussil to 
lend money on the security of title-deed 
alone, and unless there is some more 
satisfactory evidence as regards the pledge 
with Perumal Aiyar for securing the loan, 
it would not be safe to believe the story. 
Perumal Aiyar has not been called, nor 
i5 there any evidence as regards the'loan 


by Perumal Aiyar to the 1st defendant. 
Rs. 67-8-0 said to be due on accounts has 
not been satisfactorily proved. The 2nd 
defendant is a trader paying an income- 
tax of Rs. 160. He says he is in posses¬ 
sion of accounts and has not chosen to 
produce them, and he offers no explana¬ 
tion for the non-production. 

I think it is a very strong circumstance 
going to show that the accounts, if pro¬ 
duced, would not support his case. He 
was specifically cross-examined as regards 
the item of Rs. 67-8-0, and he was unable 
to give details. I therefore hold that the 
amount of Rs. 180 has not been proved to 
have been paid by the 2nd defendant to 
the 1st defendant. 

The question is whether in the circum¬ 
stances the sale under Ex. 15 should be 
set aside. It has been held in several 
cases that where a major portion of the 
consideration is found to be good and 
binding, the sale in favour of a hoiia fide 
purchaser should not be set aside at the 
instance of a person whose interest is 
sought to be bound by the alienation. 
Several cases have been quoted before us, 
Krishnan v. Govindan (l), Banwari Lai v. 
Mahesh{6)^ Vadivelam v. Natesam (5) and 
Seetharam Naidu v. Balakt’ishna Naidu 
(4). There can be no hard and fast rule 
in cases of this kind. No doubt the law 
favours a bona fide purchaser for value. 
Where he is able to prove that a major 
portion of the consideration was for family 
purpose, the Court is inclined to the view 
that the alienation should be supported. 

I do not approve of the contention that 
where three-fourths of the consideration is 
good and binding, alienations by manag¬ 
ing members of Hindu families and 
widows as a rule should be upheld. Each 
case should be judged on its merits. In 
this case, the 2nd defendant is the first 
cousin on the mother's side of the 1st 
defendant. The 1st defendant who was 
at the time of the sale a young man was 
evidently entering upon a career of waste' 
fulness. His father had died in 1907 and 
he married a second wife in 1908 and he 
began to alienate the family property in 
1909. The 2nd defendant cannot be said 
to be unaware of the conduct of the 1st 
defendant. The property sold under Ex. 

15 is a house in Madura town. Madura 
is a town of growing importance and house 

6. (1918) 41 All. 68=46 I. A. 284 (P. 0.). 
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property has been steadily rising in value. 
The house was purchased by the ist 
defendant from a sister of his for money 
due to the family for Rs. 500. The 2nd 
defendant had already advanced money to 
the first defendant under Ex. 10. On the 
date of Ex. 15 there was no pressure on 
the estate and the 1st defendant could 
very well have raised money by usufruc¬ 
tuary mortgage. T.here was no necessity 
to execute Ex. 15 to pay off a portion of 
the consideration under Ex. 10 which had 
been executed only a few months before. 
In the light of these facts, the onus is 
strongly on the 2nd defendant to prove 
that the sale was for purposes which could 
bind the minor plaintiff. The majority of 
the cases quoted are cases of reversioners 
suing to set aside alienations by widows. 
Though in the case of alienations by a 
widow the ontis is upon the alienees to 
prove the binding nature of the debt on 
the estate, yet there is an under current of 
feeling that a reversioner is more or less 
an adventurer. But in the case of 
a father alienating the property belong¬ 
ing to himself and his minor son, I 
think, one should look more closely into 
the circumstances which necessitated the 
sale, and where there are no circum¬ 
stances which could justify the sale, the 
mere fact that a portion of the considera¬ 
tion was good is not a sufficient ground 
for upholding the sale. My learned 
brother has taken a different view of the 
facts, and I regret that I am obliged to 
differ from him with regard to Ex. 15. 
Where an alienee has not paid a portion 
of the consideration for the alienation he 
cannot be said to be a bona fide purchaser 
for value. I hold that the 2nd defendant 
has not paid Rs, 180 part of the considera¬ 
tion for the sale evidenced by Ex. 15 
After a careful consideration of all the 
circumstances I am of opinion that the 
sale under Ex. 15 could not be supported, 
ilie bubordmate Judge’s decision that the 

sale should be sot aside is correct. But 

u *^ 1 ? ^*’^®'=ted that half the property 
should be handed over to the plaintiff 
unconditionally. I think that that direc¬ 
tion IS not right. Though the 2nd de- 

purchased the property worth 
Rs 500 for only Rs. 320 and though he 
had tne benefit of the income of the 
Whole property worth Rs. 500 yet the 
nianagmg member is entitled to use the 
income of the property as he likes and no 


member.can call the managing mombor 
to account. Even if the first defonclanl 
had allowed the 2nd defendant to be in 
possession of the property and to onjoy 
the income for some years without roceiv'- 
ing any consideration, yet the plaintiif 
could not call upon the 2nd defendant to 
account for the profits or income ot the 
property. I think the order of the Sub¬ 
ordinate Judge that half the property 
should be surrendered unconditionally to 
the plaintiff should be set aside, and tlio 
plaintiff should be directed to pay half of 
Rs. 320, that is Rs. 160, before recovering 
possession of half the property. 

The second point urged by the appel¬ 
lant is that the Subordinate Judge has 
erred in holding that consideration for 
Ex. 20 was good to the extent of only 
Rs. 2,886-2'0. The document is for 
Rs. 3,000. Where an alienee is able to 
prove that the whole of the consideration 
has been paid and that more than nine- 
tenths of it is good and binding, it can 
be safely presumed that the small balance 
was also for purposes binding upon 
the estate. I hold that the alienation 
under Ex. 20 is binding upon the plain¬ 
tiff. The 2nd defendant has received 
Rs. 973-14-2 on account of acquisition by 
Government of a portion of the property 
mortgaged to him with possession. The 
plaintiff should therefore be directed to 
pay for his share half of Rs. 2,026-MO 
to the 2nd defendant for redemption of 
the mortgage. It is contended for the 
appellant that the redemption of half of 
the mortgaged property should not be 
allowed as the mortgagor is not entitled to 
split np the equity of redemption and 
redeem only a portion 'of the mortgaged 
property. Mr. Jayarama Aiyar who ap¬ 
pears for the plaintiff does not oppose 
this contention. The order of the Sub¬ 
ordinate Judge in allowing redemption of 
half of the mortgaged property is wrong. 
The plaintiff should pay Rs. 2:025-1-10 
for redeeming the property mortgaged 
under Ex. 20. The consideration for Ex. 

21 has been found to be good and for 
purposes binding on the plaintiff. Plain¬ 
tiff should pay the amount due before 
redeeming the property covered by Ex. 21. 
With these modifications I confirm the 
decree of the Subordinate Judge and dis¬ 
miss the appeal. The 1st defendant 
should pay the costs of the plaintiff in 
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this Court as regards item 7. I make no 
order as to costs as regards items I to IV. 

[This Appeal came on for hearing under 
the provisions of S. 98 of the Code of 
Civil Proceduie, before his Lordship the 
Chief Justice.] 

Judgment :—This is a partition suit 
and the matter has been referred to me as 
to one item of property in respect of which 
Spencer and Devadoss, JJ.* differed. They 
differed as to what the right practice was 
where a part of the consideration had 
been paid by the purchaser on a sale by 
the managing member of a Hindu family 
and part had not been paid. One of the 
learned Judges took the view that the 
purchaser should retain the property and 
pay to the family the unpaid part of the 
purchase price? or rather a portion of it 
by reason of the fact that the purchaser 
had purchased the managing members 
half share. The other learned Judge 
took the other view viz., that half of 
the property should be handed to the 
family, they paying the purchaser a 
sum equal to what he must be taken to 
have paid in respect of that half. In 
this case the matter is complicated by the 
fact that there is a large rise in the value 
of the property since the date of the 
purchase. There is no doubt that there 
is power in the Court to order part 
of the property to be handed over to the 
family on payment of a fair sum. There 
is also undoubtedly power in the Court to 
order the property to be retained by the 
purchaser, he making compensation to 
the family. In the various cases cited 
to me, the amount which had to be paid 
by one or the other always depended upon 
the original purchase price and was 
measured by it, and there does not seem 
to have been a case reported where there 
has been such a large rise in the value of 
the property that either course must 
work injustice to the one party or other. 

As to which principle should be applied, 
namely, the setting aside of the sale or 
the retention with compensation of the 
property by the purcha«:er, the Courts 
have expressed various views. It has 
been said where two-thirds of the pur¬ 
chase-money is proper expenditure of the 
managing member and one-third is not, 
the case is on the border lino. That was 
stated in an unreported case S.A. No. 743 
of 1916. In a previous reported case in 


Rukmani Sundarammal v. Muthu Ammal 
(7) where Rs. 762 of the purchase-money 
was good and Rs. 663 was bad, the sale 
was set aside. In two cases in the Privy 
Council Banwari Lai v. Mahesh (6) and 
Gur Narayan v, Sheo Lai Singh (8) 
the sales were set aside apparently with¬ 
out the point being argued. In respect of 
one sale set aside, the proportion of the 
consideration which was treated as un¬ 
paid was a very small proportion. I think 
I am justified in saying that there has 
been no uniformity of practice but it has 
always been recognised that the Court in 
this matter acts on equitable principles, 
taking that term to mean doing what is 
fair to the parties I in case of misconduct 
of either party, the Court can take into 
account fraud, the fact that the original 
purchase was at a gross undervalue, and 
things of that kind. But in this case 
there does not appear to be anything of 
that sort. 

The Subordinate Judge was not satisfied 
that about one-third of the consideration 
had been paid at all. One of the learned 
Judges of the Referring Bench attached 
very little importance to that, and the 
other attached great importance to it. 
When the matter comes before me, I have 
to consider what is the right thing to do. 

I am satisfied that justice cannot be done 
between these parties unless we take into 
consideration the fact that there has been 
a very large rise in the value of this pro¬ 
perty, between the date of the purchase 
and the present time, because, if I give to 
the family half upon payment by them of 
Rs. 180, they would benefit very much at 
the expense of this defendant. On the 
other hand, if I allow this defendant to 
retain the purchased property paying only 
on the basis of what he had, if I may use 
the expression, not paid for, he would get 
a large advantage at the expense of the 
family. I think in such cases the only 
fair thing to do is what the parties very 
sensibly have agreed now before mo 
should be done, namely, this property 
should be sold, and that having been sold, 
the proceeds should be distributed in th® 
shares to which the parties are properly 
entitled. Now the 2nd defendant bought 
property then valued at Rs. 500 lot 
Rs. 320 and he has got by reason of the 

7. (1915) M. W. N. 8. 

8. (1919) 46 L A., 1; 46 Oal. 666 (P. C.)i 
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purchase of the managing members 
share, the managing member’s half share 
of the property. That he keeps. Distri¬ 
buting the purchase price over the two 
halves, we must take it that the price of 
the other half ought to have been Rs. 250 
but in fact was only Rs. 160 and therefore 
that he ought to be entitled to the propor¬ 
tion of the proceeds of this half in that 
ratio. The result will be that he will have 
half, and of the other half he will have 
16/25, while the plaintiff will gee 9/25. I 
make no order as to costs. The direction 
for sale of this property and this distribu¬ 
tion of the proceeds will form part of the 
order in the partition suit. This defendant 
will get—41/50 of the whole and the 
plaintiff—9/50. 

Decree varied. 

1923 Madras. 125. 

Oldfield and Spencer, JJ. 

Alagappa Chetty ... Petitioner. 

v. 

Nachiappan 'alias Kiru^ 
kan and others ... Respondents. 

Civ. Mis. Nos. 229 to 235 and 237 to 
254 of 1921 dated 26th April 1922 against 
the decree of High Court in S. A. Nos. 
1759 to 1765, 1767, 1771, 1773 and 1775 
to 1787 of 1916. 

(а) ^ Civil P, O.t S. 109 (c)“Leavfl to appeal — 
Question of oeneral importance. 

The potitioDer for^ leave to appeal to Hia 
Majesty wanted to raite the question whether or 
not the deoieion of the Irtam Commission in 
1865 and that of Deputy Superintendent of 
Survey 1876 as regards the surveys made in the 
private estates were binding on tho owners of 
these estates and of tho adjacent lands. Held 
neither of these questions has affected or is 
likely to affect any large number of persons. The 

case does cot involve any question the decifliou 

01 which might resolt in a precedent governiDg 

numerous other cases or in which the light in 
dispute is of great public or private importance. 

(P. 126, Col. 2.) 

(б) Civil P.C t S. 110, Cl. 2 —Leave to appeal. 
The judgment involved decision that a ceitain 

boundaiy line passed through or on ono side of 

tbe different suit plots. The petitioner’s conten¬ 
tion was that tho determination of the whole 
length of the boundary line involved a deter¬ 
mination against his right to the remain¬ 
der of the Uiger extent which that line 
was intended to asceitiin and hence the oondi- 
tiooe satisfied the provisions of 8. 110, Cl. 2. Held 
When the question is in the words of the 
section of a decree or final order involving 
indirectly a claim or question, no exact 
or rigid construction of the v?ord ‘indirectly’ can 

he given, It must inevitably be a question of 


degree whether the relation between tho decree cr 
order and the olaim or question is established 
with sufficient olosooesa to be iu an Indirect 
relation. In this particular case there was no moio 
than an incidental finding in tho judgment of 
Righ Court as regards the boundary line except in 
eo far as it determiied the ownership of the plots 
which were directly in dispute ; and because of 
Buoh a mere incidental finding the decree or 
final order cannot be said to involve indirectly any 
question regarding the larger extent. 

(P. 126, Col. 2.) 

(c) Civil P. C.t S. iiO-^Suit undervalued — 
Beal value more than 10,000--Leave to appeal. 

The plaintiff having deliberately undervalued 
hia fcuit in the Court of first instanoe and hay¬ 
ing thus obtained the decision of three Couita in 
this country upon his claim, cannot be allowed 
to repudiate his valuation fixed upon the maiket 
value of the property, for the purpose of 
obtaining tho decision of a fourth 'tribunal. 

(P. 129, Col. 1.) 

L. A. Govindaraghava Aiyar^ C. V, 
Anantakrishna Aiyar and P.S. Narayana- 
swami Aiyar—iox the Petitioner. 

T. Rangachariar —for the Respondents. 

Oldfield, J. : — These 25 petitions are 
for orders under S. 110 and O. 45, Rr. 3 
and 8 to enable the petitioners to appeal 
to His Majesty in Council against the 25 
decrees passed by this Court in Second 
Appeals. The suits were instituted in the 
Court of the District Munsif, who dismiss¬ 
ed them. First appeals were allowed by 
the District Judge, and in the cases before 
us this Court allowed the Second Appeals, 
setting aside the District Judge s decrees. 

The circumstances are that the plain¬ 
tiff sued for possession of certain plots of 
land under a title to a larger extent, in 
which they were alleged to be included in 
the village of Sekkalakottai. Some of the 
defendants in each suit were impleaded as 

. L 1_ j r , occupation. Sixth to 

ninth defendants who were subsequently 
irnpleaded, set up that the plots were part 
of their inam village of Kalanivasal and 
that the other defendants just referred to 
were holding under them. The dispute was 
therefore whether the suit plots were in 
the Sekkalakottai village or Kalanivasal; 
that IS where the boundary line between 
the two villages ran with reference to the 
suit plots. Three questions were formulat¬ 
ed in the judgment of Spencer, J., and 
were dealt with by both the learned Judges. 
Uf those three questions two are at 
present material; the second: whether the 
Inam Commissioner’s decision in 1865 is 
binding on the parties to this suit and 

decisive of the questions of title involved ? 
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and the third: whether the decision of the 
Deputy Superintendent of Survey, Mr. 
Gompertz, in 1876 was conclusive against 
the Zamindar and the plaintiff, who claims 
under him, and whether according to that 
decision the lands in dispute belong to 
Kalanivasal ? 

The suits were valued in the District 
Munsif’s Court with reference to Court 
Fees Act, S. 7 (5) [d) and {e) on the 
market value of the land in dispute ! and 
the aggregate value of the lands concern¬ 
ed in the 23 suits, with which we have to 
deal, is only Ks. 2,800. It is said that even 
assuming that these suits can be consoli¬ 
dated for the present purpose, the condi¬ 
tion as to the value of the subject-matter 
postulated in S. 110, Civil Procedure Code, 
is not complied with. 

The first argument by which the peti¬ 
tioners propose in these circumstances to 
justify the grant of leave is that, indepen¬ 
dently of the value of the properties, the 
suits raise questions of general importance 
and that therefore leave should be given 
and that the applications for leave in 
respect of them are covered by S. 109 (c). 
This is alleged in respect of the second 
question just set out and also of the third 
in so far as it raises the issue whether the 
surveys made similarly with the survey 
by Mr. Gompertz therein referred to in 
private estates are binding on the owners 
of those estates and of the adjacent lands. 
We have not been shown that either of 
these questions has affected or is likely to 
affect any large number of persons, and 
we cannot do better than borrow the 
language used in Hirjtbhai v. Jam- 
shedji (1) and say that in this case there 
is not involved any question the decision 
of which might result in a precedent 
governing numerous other cases or in 
which the right in dispute is of great 
public or private importance. This argu¬ 
ment on behalf of the petitioners fails. 

I come next to a more substantial and 
difficult contention that these cases come 
within Cl. (2) of S. 110 because the decree 
or final order in each of them involves 
indirectly a claim or question to or res¬ 
pecting property of the value of Rs. 1C,000. 
The contention is supported in this way. 
In the judgment of this Court it was deci¬ 
ded that the line laid down by Mr. Gom¬ 
pertz passes through or on one side of the 


different suit plots. That line, however, 
had to be arrived at for the purpose of 
these cases with regard to various indica¬ 
tions as to its direction and length given 
in Mr, Gompertz’s award* It is said that 
this Court's determination of the whole 
length of that line involves a determina¬ 
tion against the plaintiff’s rights to the 
remainder of the larger extent, which that 
line was intended to ascertain. It is true 
that in the judgment of Spencer, J.» there 
are references to points in the line refer¬ 
red to as B, Bl, B2, etc., and, if the posi¬ 
tion of the larger extent just mentioned 
had been in issue, it might be said that it 
was explicitly or impliedly ascertained by 
these findings. Bub there was no issue as 
to that larger extent. In fact the plain¬ 
tiff, avoided raising any such issue. For, 
when he joined 6th to 9th defendants and 
found that they disputed his ownership of 
the whole extent, he did not make any 
attempt to amend his plaint and claim a 
declaration or other relief appropriate to 
their claim ; nor did he attempt to have 
any issue decided, which necessarily in¬ 
volved its discussion. To turn to autho¬ 
rity, it is to be observed first that, when 
the question is in the words of the section 
of a decree or final order involving in¬ 
directly a claim or question, no exact or 
rigid construction of the word ‘indirectly’ 
can be given. It must inevitably be a 
question of degree whether the relation 
between the decree or order and the claim 
or question is established with sufficient 
closeness to be in an indirect relation. 
The authorities relied on by the petitioners 
are Bhagivat Sahai v. Pashupati Nath 
Bose (2), Sri Kishan Lai v. Kashimiro (3), 
Jamadar v. Imam Bakhat (4), Khajah 
Ashanulla v. Karoonamoyi Chowdhry (5), 
and Joogid Kishore v. Jotendro Mohun 
Tagore (6). Of these decisions the two 
last-mentioned may perhaps be explained 
with reference to the Court’s exercise of 
the power of consolidation, which at that 
time was no doubt not recognised by sta¬ 
tute, but which was generally resorted 
to. As regards the others, the first relat¬ 
ed to a partition, the second to an award 
and the third to a gift deed ! and in all of 
them the whole of the property together 


2. (1906) 3 C. L. J. 257 = 10 C. W. N. 564. 

3. (i911) 35 All. 445. 

4. (1912) 16 I. C. 431. 

5. 4 C. L. R. 125. 

6. (1882) 8 Cal. 2io. 


1. (1913) 15 Bom. L. R. 1021. 
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with the appellants right in it either 
really was or at least was held by the 
Court to be afTecled, and there was no 
Question* as there is here, of property or 
a right, which was not the subject of the 
litigation. Reference may next be made 
to a decision of the Judicial Committee, 
on which considerable reliance has been 
placed, Macfarlane v. Leclaire. (7) 
Leave was no doubt given there, because 
the effect of the judgment of the Cburt of 
Appeal of Lower Canada was to place in 
jeopardy the whole of the goods contain¬ 
ed in the certificate of assignment and the 
property became immediately liable to 
satisfy the claims of creditors of the 
original defendant to an uncertain and in¬ 
definite amount. What however is relied 
on is the next statement of their Lord- 
ships : 

^ “ It may turn out iu the result that tbe peti¬ 
tioners are the sole creditors of Dalesderniers. 
and therefore, that the gcods iu possession of 
the appellants may have to bear no Rreater 
liability than the amount of the debt duo to tbo 
petitioner. But all this was contingent at the 

time of the judgment, and it is the immediate 
effeo^t of the judgment which must be regarded 

as the right to appeal arises as soon as it is pro¬ 
nounced.” 


Emphasis is laid by Mr. Govinda 
raghava Aiyar on behalf of the peti 
tioners on the fact that the leave wai 
given on considerations, which wen 
merely contingent at the time of th( 
judgment. It seems to me however thai 
the circumstances in that case diffei 
greatly from those in the cases before us 
Attention is necessary to the conclusion 
of the sentence, in which the contingenl 
effect of the judgment is referred to, anc 
the^ reference in it to the judgment 
its immediate effect is the matter to 
regarded. The immediate effect of th 
judgment was to bring the right to th 
whole property in question, because i 
opened the gates to claims to rateabl 
distribution by the other creditors, and ti 
deprive the appellants of what the' 

alleged to be their exclusive right to thi 
property in their hands for the realisatioi 
of their debts. The rule really applicabli 
to the present case is in my opinion to bi 
found in two Indian decisions, naineb 
riamtman Prasad v. Bhagwati Prasad^ (8 
and Rajah of Rainnad v. Kamitl 
Ravuthan, (9) in whi ch that decision h 

15 Moo, Pri. C. Cases 181 ^ 

«• (1902) 24 All. 236. 

1922 Mad. 84=42 M. L. J. 78. 


referred to with approval. The ground 
of the decision in those cases was that the 
question whether a decrro involves 

indirectly a claim or fiuostion within 
the meaning of the section must 

be decided with reference to actual cir¬ 
cumstances at the time and not to cir¬ 
cumstances, which are remote, and not 
in particular to a mere possibility that 
future suits as to all are part of the larger 
extent of the property alleged to be con¬ 
cerned may be instituted at some time in 
the future. It is true that in both the cases 
last mentioned there were such future suits 
to be apprehended from persons, whose 
existence and whose claim to a legal cha¬ 
racter enabling them to sue was not dis¬ 
puted, whilst here we have no knowledge, 
and III fact the petitioners deny, that 
there are any other persons in possession 
of any part of the larger extent now at 

stake, who could possibly bring suits in 
the future and take advantage of this judg¬ 
ment. I do not however think that anv 
material distinction can be founded on 
this, especially as the mere contingency 
of possible future suits was the ground of 
decision relied on in these authorities and 
the existence of persons, who might be 
interested to bring such suits, was merely 
mentioned in the statement of facts and 

afterwards as a ground of 

As for the possibility of this decision 
being res judicata against the plaintiff 
n any future proceedings, it may be men- 
tioned that defendants 6 to 9 in opposing 

b r any possibility that 

could be so relied on. It may be added 

HQ; J ’ laid down in 

decision being 

Lu/ (Ip Gir V. Bihari 

U l/, It IS the decree that has to be 

looked at as it affects the interests of the 

tence n S. 110 refers to the decree 
or final order as involving indirectly some 

ed, and it may be doubted whether the 
Jcree, as opposed to the grounds of deci- 

cla m or question is merely involved in an 
mcidental findmg. There"^ is in my opi" 

a incidental finding in 

the^jompertz li ne, excep t in so far as it 

10 . ( 1904 ) 6 Bom. L. R. 403 . ‘ 

11 (1919) 4 Pat. L. J. 415. 
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determines the ownership of the plots 
which were directly in dispute I and 
I do not think that because of such 
a mare incidental finding the decree or 
final order can be said to Involve in- 
|directly any question regarding the larger 
extent. 

The next argument attempted is that, 
although the aggregate market value of the 
plots actually in question in these suits is 
only Rs. 2,800, the petitioners should have 
an opportunity to prove that it is really far 
larger and is over Rs. 10,000 as required by 
S. 110. It is clear that this contention 
must be scrutinized closely. For the 
petitioners in effect desire to repudiate 
the declaration, which they appended to 
their plaints and on which they were 
allowed to institute their suits on a Court- 
fee lower than they otherwise on their 
present showing would have been bound 
to pay and further there is really very 
little to support their allegation as to the 
fact of their mistake. It is for instance 
stated in the affidavits simply that the 
information on which the petitioner acted 
was imperfect and incorrect and the peti¬ 
tioner finds that the sites have always been 
more valuable (that is at the time when 
the suits were instituted) and that the 
aggregate value of the sites and buil¬ 
dings together with mesne profits at 
the time of the suit was more than 
Rs. 10,000. There is nothing, it is 
to be noticed, to explain how the peti¬ 
tioner came to adopt market value of the 
property, on which his valuation had to 
be made, at a figure in the aggregate of 
Rs. 2,800. There is nothing as to the 
details, by which he now proposes to 
arrive at the higher figure he contends for. 
There should, in my opinion, be much 
stronger reason before a fresh enquiry 
into a matter on which the petitioner has 
already put forward his estimate can be 
allowed at this stage. We may further 
refer to the decision of the Judicial Com¬ 
mittee in Knsto Indra Saha v. Hurno- 
monee Dassee (12) In that case no 
doubt the question was of a respondent 
being debarred from repudiating the value 
given by the petitioner* after that respon 
dent had relied on that value in order to 

obtain consideration of the facts of the 

case in appeal by the High Court* instead 
of by the Distri ct Judge, and he re the 

12. (1873) 1 I. A. 84=3 Sar. 317. 


case is different, because^ the petitioner 
claims the right to repudiate the 
valuation, for which he is himself res¬ 
ponsible. But a fortiori the conclusion 
should be against his right to do so. We 
have been referred as authority for 
a different view to the judgment of San¬ 
derson. C. J., in Snrendra Nath Roy v, 
Dwarka Nath Chakravarihi {l3). But it 
is not necessary to read the portion of the 
judgment in question as embodying more 
than the principle that valuation for the 
purpose of the Court Fees Act is not 
necessarily inconsistent with the adoption 
of a higher value of the property for the 
purpose of appeal to His Majesty in 
Council. For in that case the very low 
valuation for Court Fees was the valu¬ 
ation in accordance with S. 7 (4) of the 
Court Fees Act and it was not identical, 
as the valuations in the suits before us are, 
with the market value. There is nothing 
accordingly in the judgment of Sanderson, 
C.J., to support the view that a party is 
entitled to repudiate the valuation he has 
already made on the market value and to 
claim a reascertainment of the market 
value, unless special circumstances (of 
which there are none in this case) are 
available. It may be added that the 
other learned Judge who was a party to 
that case, Mookerjee, J., did not refer to 
the point. In those circumstances, Ij 
think that the evidence as to the market 
value in the suits is clear and, as it con i 
sists in the petitioners own statement,! 
there is no sufficient reason for supposing! 
that the valuation was reached owing to 
any mistake. Petitioners have no right to! 
repudiate it and must abide by it now,! 
when they ask for leave to appeal, as they 
did when they desired to ascertain whatj 
stamp duty they were to pay and in whalj 
Court they were to sue and how manji 
appeals they would be able to S3cur0| 

This ground also fails. 

The result is that the petitions are dis- 
missed with costs.^ The petitioners will 
pay the respondent’s costs i vakil's fees lO 

each petition being Rs. 20. 

Spencer, J.;—On the first point I agree 

with my learned brother that this is not a 
case in'which we can certify under S. 109 
(c), Civil Procedure Code, that the decree 
is a fit one for appeal to His Mijesty m 
Council as being one of very wide, public 

or private conce rn._ _ —-—- 

13. (1916) 44 ^r. *119. 
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I also agree on the third point that the 
plaintiff* having deliberately undervalued 
his suit in the Court of first instance and 
having thus obtained the decision of three 
Courts in this country upon his claim, 
cannot be allowed to repudiate his valu¬ 
ation fixed upon the market value of the 
property for the purpose of obtaining the 
decision of a fourth tribunal. I do not 
wish on these two points to add anything 
to the reasons given by my learned brother. 

On the second point, which presents 
some difficulty, it is stated by the peti¬ 
tioner’s learned vakil that there are other 
lands, at present, I understand, unoccu¬ 
pied lands, about which disputes may 
hereafter arise between the plaintiff in 
these suits and the Kalanivasal Inamdars 
or their assignees and tenants, and that 
the award of Mr. Gompertz will affect the 
determination of such disput.es. But I 
find no statement in the petitioner’s affi¬ 
davit that any such dispute at present 
exists or is likely to arise in the near 
future. When it does arise and if the 


of that description should happen to come 
before a Civil Court at some future date, 
it will not necessarily comprise the whole 
of the lands west of Mr. Gompertz’s line ; 
so that we should be going loo far if we 
were to ascertain the market value of that 
whole extent and base our certificate on 
that value. I therefore think that the 
petitions for leave to appeal should bo 
dismissed with costs. 

Petition dismissed. 


1923 Madras. 129. 

Krishnan and Venkatasubba Kao, JJ. 
PdiTiciswdiTii Pillai ... Petitioner'— 

Appellant. 

V. 

Jdndki Ammdl and 

another ... Kespondents. 

P* A. No. JH of 1921 dated 23rd 
August 1922 against the order of Sub. J., 

Negapatam,in I. A. No. 281 of 1921 dated 
1st March 1921. 


parties eventually come again to Court, 
it will depend partly on the question how 
far Mr. Gompertz’s award can be applied 
upon the ground to that portion of the 
boundary line then in dispute, and upon 
other questions, such as whether either 
side has got a title by prescription, 
whether the plaintiff or the defendant 
succeeds in that litigation. The only 
question that is likely to be regarded 
3-5 res judicata in consequence of 
our decision is the finding that Mr. 
Gompertz had authority under the Survey 
Act to finally determine the boundary line 
in 1876 when he made his award. Can it 
then be said that our judgment in second 
appeal directly or indirectly involves a 
claim or question to or respecting property 
exceeding Rs. 10,000 2 The claim that 
was before us was not a claim of such 
value. What may be the extent and 
value of any future claim is purely a 
matter of conjecture. There may never be 
any further substantial claim made in 
Court. Though one result of our decision 
may be that an idea is put into the head 
of one of the parties to advance a claim 
0 property not noA^ in his possession, the 
j a^t remains that no dispute is now in 
existence, and it can hardly be said that 
a- 110 was intended to provide for all 
possible claims and questions that might 
conceivably arise in the future. If a claim 

1923 M—17 


(a) Civil P. a., 0. 40. R. 1 {b]^Appeal when 
ites—Hemedtes of aggrieved party. 

Where the Court ref u-ed to direct its officer, 

the Receiver not to interfere with the appellant’s 
posgession of the crops, it m efiect removed him 
ircm the posses.^ion or custody oi the propeny. 
Held an appeal lies. When property of a third 
party IS interfered with by an officer of the Court 
like the Receiver, the party has ordinarily two 
remedies He may apply to the Court for a sum- 
mary order restraining the Receiver frominterfer. 
mg or he may ask leave of the Court to permit 
him to sue the .Receiver and lestrain him from 
interfering and for any other appropriate relief, 
S6 Gal. 713; 3 Pat. L. J. 573 Poll 

[P. 130, Col. 2.] 

ib) Civil P C.. 0. 40. R. 1 (2)-^Inguiry. 

Where the Court without inquiry held that 
the sale by the defendant to a third^erson wa ‘ 
not one lA-ely to be entered into by any prudent 
person and refused to direct the reoeiverTo desist 
from dispossessing the stranger vendte. Held that 
ro summary and unjustified. 

• 130> Col. 2*J 

S. T. Sr{nivasagopa!achar{—{oT the 

Appellant. 

T. V. Muthukrishna Aiyar—iox the 
Respondents. 

Krishnan, J.:—in thiscase one Ranga- 
swami Naidu died leaving an estate behind 
him and the present rival claimants to 
the estate are his mother claiming under 
an alleged Will of his and his widow 
claiming a widow’s estate. The mother 
brought a suit against the widow to re¬ 
cover possession of the estate from her 
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and she applied to have a Receiver ap¬ 
pointed for the purpose of taking posses¬ 
sion of the properties belonging to the 
estate. What we are concerned with in 
this appeal is the crops standing on about 
200 acres of the land which the appellant 
before us says has been sold to him by 
the widow by a registered sale-deed. He 
alleges that he removed crops on a portion 
of the land and when he was going to 
remove the crops on the remaining portion, 
the Receiver appointed in this case came 
up and prevented him from doing so. It 
may be noted here that this sale was 
prior in date to the filing of the suit and 
of course prior to the appointment of the 
Receiver. He thereupon filed an appli¬ 
cation to the Court asking that the Court 
should direct its Receiver not to interfere 
with his rights in the crops and not to 
obstruct him in cutting and removing the 
crops which he had purchased. He filed 
an affidavit in support of his application 
in which he asserted his right under the 
alleged sale which he had obtained from 
the widow and also produced the sale-deed 
in Court. The lower Court without tak¬ 
ing any evidence on the matter and with¬ 
out even giving an opportunity to the 
other side to file a counter-affidavit 'dis¬ 
missed his application holding that prima 
facie the sale was not one likely to have 
been entered into by a prudent man when 
there was a certainty of a prolonged and 
costly litigation resulting from it and his 
application was refused. It is against 
that order that the appeal before us, 
C. M. A. No. 314 of 1921 has been filed. 

A preliminary objection is raised by 
the Respondents’ vakil that no appeal 
lies. The right of appeal is sought to be 
supported by the other side under the 
O. 43, R. 1, Cl- (s) which says “that an 
appeal shall lie from an order under R. 1 
or R. 4 of O. 40 ” so that if the present 
order appealed against is an order under 
R. 1, there is clearly a right of appeal 
granted by that rule. Cl. {b) of O. 40, R. 1, 
says:— 

‘ The Cou't may by order remove any person 
from tbc poaaession or custody of the property." 

It is urged that when the Court refused 

to direct its officer, the Receiver, not to 

interfere with the appellant’s possession 

of the crops, it in effect removed him 

from the possession or custody of the 

property and that an appeal lies. We 

think this argument is correct J for clear¬ 


ly the effect of the order is what is men¬ 
tioned in Cl. (6). When property of a 
third party is interfered with by an 
officer of the Court like the Receiver the 
party has ordinarily two remedies. He 
may apply to the Court for a summary 
order restraining the Receiver from inter¬ 
fering or he may ask leave of the Court 
to permit him to sue the Receiver and 
restrain him from interfering and for any 
other appropriate relief In this case the 
party has adopted the summary remedy 
and we think that the order passed by the 
Court is clearly an order falling under Cl. 
{&). This view is supported by the ruling 
of a Bench of the Calcutta High Court in 
Hudson V. Morgan (l), where the matter 
was considered at length and also by a 
ruling of the Patna High Court in Agabeg 
V. Musamat Sundari (2), where the Cal¬ 
cutta case has been quoted and followed. 
We must therefore overrule the objection 
that no appeal lies and proceed to hear 
the appeal. 

On the merits of the case, it seems to 
be clear that the order of the Subordinate 
Judge is opposed to Cl. 2 of O. 40, R. 1. 
The sale to the appellant was, as already 
stated, before the suit was brought and 
therefore it could not be attacked as a sale 
pendente lite. If on evidence adduced by 
the plaintiff the Court could come to the 
conclusion that the sale was only a 
nominal transaction and was not intended 
to pass the property, it would no doubt 
be a case falling under the exception in 
Cl. 2, because in that case the property 
will be one from the possession of which 
one of the parties would have a present 
right to remove the appellant, otherwise 
we think that the present case falls 
under the main Cl. 2, for by the register¬ 
ed sale, if it is a good sale, the defen¬ 
dant will be bound and so far as the 
plaintiff is concerned, it cannot be said 
that she has got a present right to remove 
the appellant from possession because her 
right has yet to be established in the suit! 
and it is only when it is proved that she 
and not the widow has a present title to 
the property that she can have any right 
whatever to remove the appellant from 
possession. The case has been disposed 
of very summarily by the lower Court 
and as the respondent here asks for an 

1 . (1909) S6 Gal. 713. 

9. (1918) S Pftt. L. J. 678. 
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opportunity to show that the sale is a 
nominal transaction and was not intended 
to pass property at all, we cannot dispose 
of the matter at once. 

VVe therefore set aside the order of 
the lower Court and send the case back 
to that Court to have the question tried 
as to whether the sale is a nominal tran¬ 
saction or not and to dispose of the appli¬ 
cation according to law. 

Costs will follow the result. 

1923 Madras. 131. 

Ayling and Odgers, JJ. 

L. S. Rajamantkam ... Defendant— 

V* Appellant. 

W. H. Farrar ... Plaintiff— 

Respondent. 

Appeal against Order No. 359 of 1921 
dated 19th April 1922 against the order of 
the District Court, North Arcot, at Vellore 
in O. S. No. 62 of 1920. 

(а) Succession Act, S. Caveator must 

have interest in estate. 

Before a person can be permitted to oonteBt 
a Will, the party propounding it, has a right to 
call upon him to show that he has some interest. 

A bare possibility is sufficient provided it rests 
on oxistiog faota, but the possibility of filling a 
cbaraoter which would give the party uonoerned 
an iate*‘e9t is not sufficieut, there must be a 
possibility of having an interest in the result of 
setting aside the Will. 

(P. 131, Col. 2.) 

(б) Probate-Grounds of refusal^Bffeet of. 

The faot that deceased was incapable of dis¬ 
posing of some or all of her property by Will was 
uo ground for refusing probate. Probate is only 
conclusive as to the appointment of executors 
and the validity and contents of the Will. It is 
not the province of the Oourt on the application 
for probate to go into the question of title with 
reference to the property which the Will purpor¬ 
ted to dispose of or the validity of such diposi- 

tlOD. 

(P. 133, Col. 1.) 

P. Chenchiah—for the Appellant. 

S. Ja^adesa Aiyar^for the Respondent. 

Odgers, J. : —This is an appeal under 
o. 263 of the Succession Act against the 
order of the District Judge of North Arcot 
granting probate of a Will and codicil of 

9* Scudder deceased. The Will 
and codicil are respectively Exs. A and B. 
Probate was opposed by one Raja- 
nianikam on several grounds. The only 
one argued before us on the evidence was 
that of undue influence. This is said to 
ftvQ come from members of the American 


Arcot Mission. It is sufficient to say that 
there is not a trace of any such undue 
influence in the evidence. The fact seems 
to be that Rajamanikam claims to be the 
adopted son of the dece:;sod and to have 
had (either justifiably or not) expectations 
from him (see the letter written to him by 
deceased in 1910 or 9 years before his 
death. Ex. III). Under the Will executed 
in 1918 Rajamanikam got nothing, by the 
codicil executed just before the death of 
the testator in 1919, he is allowed to 
choose certain personal effects of the 
deceased excluding his insurance policy. 
The words ‘ and excluding my insurance 
policy ” were interlineated in the codicil 
and it is this interlineation which is said 
to have been brought about by undue 
influence. As already stated there is 
absolutely nothing to support this in the 
evidence and I have no hesitation in agree¬ 
ing with the learned Judge on this point. 

The Learned Judge raises but does not 
decide the point of the locus standi of the 
caveator Rajamanikam to contest this 
Will at all. True he is a legatee under the 
codicil, but that clearly gives him no right 
to either denounce the Will or call for 
proof of it in solemn form : Rahamtullah 
Sahib V. Rama Ran (l). If it is answered 
that Rajamanikam claims to be the adop¬ 
ted son of the deceased, it is very doubtful 

k ^^^Ption would be recognised 

by the law of the deceased’s domicile 
which is said to be the United States of 
America. But for the alleged adoption, 
he would have no interest in the estate in 
the event of an intestacy. As to his con¬ 
tention that the law of the United States 
of America would in such an event make 
mm heir to the property of the deceased, 
the learned Judge says Rajamanikam 
has not shown him any authority for this 

view In Rahamhillah Sahib y. Rama 
Raw U; already cited it was held adopting 
the as expounded by Sir C. Cresswell 

in Htngeston y. Tucker ( 2 ) that before a| 

person can be permitted to contest a Will, 
the party propounding it has a right to 
call upon him to show that he has some 
interest. A bare possibility is sufficient 
provided it rests on existing facts, but as 
these pointed that, it was held by Sir 
9 . Lrpswell in Crispin y. Doglioni (i) 
that the possibility of filling a character 




17 aiafi. 373. 


3. (1860) a Sw. & Tr. 17. 
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which would give the party concerned an 
interest is not sufficient, but that there 
must be a possibility of having an interest 
in the result of setting aside the Will. It 
appears to me probable that the caveator 
would fall under the former clause as only 
possessing the possibility of filling a 
character which would give him an 
interest and that therefore the caveator 
ought to have been held to have no locus 
standi. The learned District Judge has 
however admitted the caveat and has 
disposed of it on the footing that the 
caveator has no interest. This was 
argued before us and I do not therefore 
rest my decision on this ground. 

The most serious argument advanced 
was that taken by the defendant (cavea¬ 
tor) in paragraph 6 of his objections. 
This is to the effect that the provisions 
of S. 103 of the Succession Act have not 
been complied with and that probate 
should therefore be refused. That section 
enacts :— 

** No man having a nephew or niece, or any 
nearer relative, shall have power to bequeath 
any property to religious or charitable uses, 
except by a Will executed not less than twelve 
months before his death, and deposited within 
six months from its execution in some place 
provided by Uw for the safe custody of the Wills 
of living persons.” 

Paragraph 4 of the Will (Ex. A) runs 
as follows:— 

“ I give and bequeath to the American Aroot 
Mission all property, real and personal, of which 
I die possesBod with the exception of the provi¬ 
sions hereinafter made in this Will,to be held as 
a trust-fund by the said Mission for the purposes 
hereinafter mentioned and to be known as * The 
Minne and Mabel Trust Fund.’ ” 

It may therefore be that this constitutes 
a bequest to a religious or charitable use 
though I must not be taken to be so 
deciding. The question has never yet been 
raised as to the character of the bequest 
to the Mission. In the absence of any 
evidence, I cannot say whether or not the 
bequest would fall within the mischief of 
the section. But I will assume for the 
purposes of this judgment only and under 
the circumstances to be presently advert¬ 
ed to that it does so fall. Both sides were 
unwilling to raise the point before us. 
Mr. Chenchiah for the defendant because 
he was, I take it, unprepared to satisfy 
us that this alleged adoption was valid by 
American Law even if be were entitled to 
endeavour to do so on the state of the 


record ; the plaintiff as he had had the 
point decided in his favour. It arises thus ; 
if the bequest to the Mission is a religious 
or charitable use within S. l05 of the 
Succession Act and if the defendant 
should establish (assuming he is at liberty 
to do so) that he is entitled to recognition 
as the adopted son of the deceased, then 
the deceased may have died leaving a 
“nearer relative*’ within the words of the 
section and he therefore would not have 
the power to bequeath to the Mission as 
admittedly the Will, though executed more 
than 12 months from his death (the 
codicil was not) was not deposited as 
required by the section. All this as above 
stated is on the large assumption that the 
caveator can establish his adoption accord¬ 
ing to the law and testator’s domicile and 
his right to succeed on that title to his 
property in the case of an intestacy. It 
. may here be noted that succession to 
immoveable property in British India of a 
person deceased is regulated by the Suc¬ 
cession Act whatever his domicile at the 
time of his death, but succession to his 
moveable property is regulated by the law 
of his domicile. (S. 5 of the Succession 
Act) 

Now assuming all this i.e.y that the 
defendant might hereafter establish locus 
standi to impeach the disposition of the 
testator in favour of the American Arcot 
Mission the question arises ' can he on 
that ground be heard to oppose the grant 
of probate'. If he can, it might be that 
the question of the fact and validity of 
his alleged adoption would have to form 
the subject of an inquiry! if he cannot, 
his objection on the score of S- 105 goes 
and the objection on the ground of undue 
influence having been overruled the pro¬ 
bate must be confirmed. I should have 
noted that the District Judge was right in 
disregarding the bequest to the wife in 
paragraph 6 of the Will. A wife is no 
relative, Administrator-General of Madras 
V. Simpson (4). His finding is that there 
being no proof of the existence of a 
nephew or niece S. 105 has no application. 

It is first to be observed that S. 105 says 

‘‘ no man having.shall have power 

to bequeath, etc., " it is contained in part 
XII of the Act which is headed ‘ Of Void 
Bequests.’ It does not say that a Will 
containing such a bequest is for that 


A (1908) 26 Mad. 582. 
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reason invalid. In Boncha v. Bonchay (5) 
the question arose as to whether a 
decree of the Probate Court pronoun¬ 
cing for the validity of the Will and 
finding that deceased was a domiciled 
Englishman at the date of the Will and 
at his death and decreeing probate to 
the executors was conclusive in rem as 
to domicile. The opinion of Lord Cram- 
worth in Whicker v. Hunu, (6) as quot¬ 
ed by Lord Herschell, L. C., (quoted 
at page 551) that a probate is conclusive 
evidence that instrument proved was 
testamentary according to the law of the 
country. But it proves nothing else. 
Lord Blackburn at page 563 says that 
as regards personalty the Court of Pro¬ 
bate is not a Court of distribution. In 
Barot Purshotam Kalti v. Bai Mnli, (7) 
it was objected that probate should be 
refused on the ground that the Will was 
invalid as deceased was not competent to 
dispose by Will of property inherited from 
her husband. The Court held that the 
fact that deceased was incapable of 
disposing of some or all of her property by 
Will was no ground for refusing probate. 
Again in Honnusji Navroji v. Bai Dhan- 
baiji Jamsetji Dosabhai (8) it was held 
that probate was only conclusive as to 
the appointment of executors and the 
validity and contents of the Will. It is 
not the province of the Court on the 
application for probate to go into the 
question of title with reference to the 
property which the Will purported to dis¬ 
pose of or the validity of such disposition. 
Further in Behary Lall Sandyal v. Juggo 
Mohun Gossain {9} it is said that the grant 
of probate only perfects the title of the 
executor to the property which did belong 
to the testator and over which he had a 
disposing power. It appears therefore 
that the caveator has no right to agitate 
the matter of S. 105, Succession Act in the 
proceedings for probate. He may here¬ 
after be able to establish his right to call 
in question the validity of some or all the 
bequests made by the testator,* that as 
shown by the authorities above is no 
ground for refusing probate of the Will 
and codicil of the deceased. The District 
Judge should have refused to entertain 

6. 11 A. 0. 541, 

6 . (1S68)7H. L.C. 124. 

7. (1894) 18 Bom. 749. 

8 . (1838) 12 Fom. 164. 

0. (1879) 4 Cal. 1. 


this objection. The grant must bo con¬ 
firmed and the Civil Miscellaneous Appeal 
dismissed with costs. 

The question was raised as to the fees 
allowed to the pleader for plaintifT (appel¬ 
lant) in the lower Court. The amount 
allowed was Rs. 450 “on Ks 20,421'’ 
which is something under 2i per cent. 
Reference is made to Siddiah Chetiy 
V, Venkataroya Chetli (10), that was a 
question of fees in a Probate Appeal in 
the High Court and has no authority with 
regard to fees in the mofussil which are 
stated by the learned Judges to be there 
admittedly on the ad valorem scale. I do 
not understand that it was the intention 
of the Judges in that case to make any 
alteration in the mofussil practice and I 
see no reason to do so. The fee awarded 
will stand. Vakil’s fee in this Court 
Rs. 75, 

Ayling, J. -I agree. 

10. (19'i0) 37 M. L. J. 659=10 L. W. 555. 


luauras. xoo. 

Kumaraswami Sastri, j. 

Thirumal Reddy, In re ... Petitioner 

- ^ (Accused). 

Cr. Rev. Nos. 707 and 576 of 1921 
dated 27th January 1922 revising the 
judgment of Sub-Div. Magistrate of Koil- 

patti in Cr. A. No. 47 of 1921 dated 
20th July 1921. 

Criminal p. c. {V of 1898) S. 106 m~-Wken 
appellate Court may take action under it. 

The appellate Court is wrong in directing 

accused to enter into a bond under S. Ct 

P. C., when there is no finding that any breach 
of peaoa ocouired. 29 M. 190 ; 37 163 Ref 

(P. 133, Col. 2.) 

S. Ramabhadra 
Petitioner. 

M. H. Hakim for the 
^or —for the Crown. 

Order :—There is 

Following Muthtah ChetH v. Emperor (l) 
vv^hich has not been overruled so far as 
this part of the case is concerned by the 
case of Re Solai Gounden ( 2 ), I am of opi¬ 
nion that the appellate Court was wrong 
in directing accused to enter into a bond 

Sotdure 

_The order under S . 106 is set aside. 

1. (1905) 29 M. 190. ^ 

2. (1913) 87 M. 153. 


Ayyar—for the 

Public Prosecu' 

no finding that 
peace occurred. 
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Oldfield and Ramesam, JJ. 

Krishna PUlai and others ... Petitioners. 


Cr. Rev. No 802 and Cr. Rev. Pet. No. 
656 of 1921 dated 17th July 1922 revising 
the order of Dt. Magistrate, Ramnad, at 
Madura in Cr. Rev. No. 39 of 1921. 

Criminal P. C.% S. iSl-Order for further en¬ 
quiry Lapse of considerable Ume since the 
occurrence—Points to be considered before direct¬ 
ing further enquiry. 

la the case of a petty riot in which no injuries 
of any gravity were inflicted and there was no 
question of any loss cf any valuable pr'^perty, 
the District Magistrate ordered a further enquiry. 
His order was based on the criticisms of the 
reasoning ia the order of discharge. Held, the 
District Magistrate failed to consider the essen¬ 
tial matter viz.^ the prospect of any public advan- 
tage from the case being re-opened. In viow of 
the period of two years which elapsed since the 
occurrence, its comparatively insignifioant char¬ 
acter and the nature of the evidence available. 
Held the order of the District Magistrate, passed 
without regard to what is really the mateiial 
oonsideratiuD in oases of this kind was passed 
without jurisdiction. 

(P. 134, Col. 2.) 


Swaminadhan and T, Rangachariar, 
S. Subramania Aiyar and A. N. Krishna- 
swami Aiyangar —for the Petitioners. 


The Public Prosecutor —for the Crown. 


Order :—Tlie order before us is one 
passed by the District Magistrate under 
S. 437, Criminal Procedure Code, 
ordering further enquiry into a case in 
which the petitioners were discharged. 
The occurrence in question in this 
case toc’< place on 26th July, 1920. 
It is unnecessary to go in detail into the 
subsequent progress of the proceedings. 
The petitioners were once convicted and 
on their conviction being set aside by the 
Sessions Judge, were re-tried. That re-trial 
ended in an order of discharge, which the 
District Magistrate has set aside in the 
order before us. 


The facts for investigation amounted to 
a petty riot between the members of two 
factions in a village in the Madura 
District. In the course thereof a certain 
amount of violence seems to have been 
used and stones were thrown J and no 
injuries of any gravity were inflicted and 
so far as appears, there is no question of 
any loss of valuable property. The evi¬ 
dence so far as we can judge of it from 
the records before us was of the kind 


usual in such cases and of no special 
strength. The District Magistrates order 
is based on criticisms of the reasoning in 
the order of discharge, which are very 
possibly well founded. But he has entirely 
failed to consider the essential matter, thd 
prospect of any public advantage from the) 
case being re-opened. That prospect inj 
our opinion is exceedingly small. In view 
of the period of two years, which has 
elapsed since the occurrence, its compara¬ 
tively insignificant character and the 
nature of the evidence available, we think 
that the order of the District Magistrate, 
passed without regard to what is really 
the material consideration in cases of this 
kind was passed without jurisdiction. 

We therefore set it aside in the exercise 
of our powers of revision. 

1923 Madras. 134 (2). 

Devadoss, J, 

P. E. N. K. R. M. A. Pew- 

katachalam Chettiar ... Petitioner. 


V. 

Krishnaswamy Thewan ... Respondent. 

Civ. Rev. No. 856 of 1921 dated 3rd 
May 1922 revising the order of Sub.-Judge, 
Kumbakonam, in I. A. No. 406 of 1921- 

Civil P. C.,S. llb-Pevision-^Suit for recovery 
of possession of immoveable property—Allegea 
gross under valuation^CourPs refusal to frame 
issue—Order can be revised. 

When tbe valuation put upon by tha defond- 
ant is out of all proportion to the valuation 
given in the plaint b? the plaintiff, it is a 
material irregularity f ’r the Court to refuse to 
frame an issue and decide it. The High Court 
can set aside the order in revision. 

fP. 135, Col. 1.) 

K. Krishnamachariar and N. R. Govind' 
achari —for Petitioner. 

S. Rangaswami Iyengar —for the Res¬ 
pondent. 

Judgment: —This is an application 
under S. 115 of the Code of Civil 
Procedure to revise the order of the 
Subordinate Judge of Kumbakonam re¬ 
fusing to admit an additional written 
statement of the first defendant. The 
suit is one for recovery of property from 
the first defendant and for possession. 1° 
his written statement the first defendant 
raised a contention that the suit proper¬ 
ties were undervalued and that they should 
be properly valued and a proper Court- 
fee paid. At the time of the issues the 







1923 Madras 


RAGHUNATHASWAMI IYENGAR V. GOPAUL RAO 


135 


Subordinate Judge passed this order; 
“ Objection is also raised in the first 
defendant’s written statement as regards 
the valuation of the properties ” and re¬ 
fused to frame any issue on the point. 
This is not a proper way of disposing of 
an objection as to the valuation of the 
properties If the valuation put upon by 
the first defendant required particulars 
the Subordinate Judge should have called 
upon the first defendant to furnish parti¬ 
culars and if he refused or was unable to 
furnish particulars he could have then 
objected to raising the issue. Subsequent 
to settlement of this issue the first defend¬ 
ant wanted to raise the same contention 
by filing an additional written statement 
which the Subordinate Judge refused to 
allow him to do. As the valuation put 
upon by the first defendant is out of all 
proportion to the valuation given in the 
plaint by the plaintiff, I think the Subor¬ 
dinate judge has acted with material 
irregularity in refusing to raise an issue 
and decide it. Though this petition comes 
in very late I think in the interests not 
only of the parties but in the interests of 
the general tax-payer it is the duty of a 
Court to insist upon Court-fee being paid 
on a proper valuation of the suit proper¬ 
ties. In these circumstances I think that 
the Subordinate Judge ought to have 
raised an issue and decided it. I set aside 
the order of the Sub.-Judge and direct him 
to raise an issue as regards the value of 
the properties and decide it and proceed 
according to law. But this order is con¬ 
ditional on the first defendant paying into 
Court all the costs incurred by the plain¬ 
tiff up to date in the lower Court from the 
date when the issues were settled and if he 
does not pay within one month from the 
re-opening of the lower Court this Civil 
Revision Petition will stand dismissed 
with costs* But if he does pay within 
that time the Sub.-Judge will raise the 
issue and dispose of it according to law. 

The costs of this application will abide 
the result of the decision of the issue to 
be framed. 


1923 Madras. 135. 

Oldfield and Ramesam, JJ. 

O. S. N. Ra^hunathaswami 

Iyengar and another ... Petitioners. 

V. 

S. Gopaul Rao^and others ...Respondents. 


Civ. Mis. No. 3514 of lq21 dated 1st 
September 1922 against the judgment and 
decree of High Court in A. S. No. 377 of 
1919 dated 31st August 1921. 

Civil P. C., S. no —Consirtiction—Interest from 
plaint to decree. 

Interest from the date of the plaint to the 
decree can be included for the purpoaes of 8 110. 
The proper construftJOD to be pl*ced on 3, 110 
mu^t be t^koD to be the am'^unt of value which 
the plaintiff either obtained, or, hid he teen 
pucceflflful, would have ob'aiced in his suit at 
the date when the decree was passed. 60 I. G 
623 Foil. 

(P, 136, Col. 1.) 

K. Dashyam Aiyan^ar on i N. C. Vija- 
yaragavachari - for the Petitioners. 

A. Ganesa Aiyar —for the Respondents. 

Order : This is an application for 
leave to appeal to the Judicial Committee 
against an affirming judgment. We have 
then to see whether the requirements of 
S. 110, Civil Procedure Code, are satis¬ 
fied, both as to the value of the subject- 
matter and as to there being some sub¬ 
stantial question of law for disposal. 

As regards the subject-matter, the suit, 
one for recovery by sale on a mortgage, 
was brought for the principal amount of 
Rs. 9,942-4-9 and also for subsequent 
interest, including, in the ordinary use of 
that expression, both interest up to and 
subsequent to the decree. The argument 
for the petitioner is that, if to the princi¬ 
pal amount be added interest up to the 
decree, the necessary Rs. 10,000 will be 
made out. It is not disputed that this 
would be so. This contention is opposed 
on the ground that the amount of interest 
between plaint and decree cannot be thus 
taken in calculation. It seems to us that, 
although interest between plaint and 
decree is not ascertained in the plaint and 
although the total amount claimable on 
account of it cannot be ascertained until 

the decree, still it is certainly part, it may 

be a very substantial part, of the amount 
claimed m the suit, and it comes then 
within the description of one of the classes 
of suits referred to by Lord Shaw in Radha^ 
fcrtshna Ayyar v. Sundaraswamier (1) 
o which he said that for the purpose of 
ascertaining the value of the subject- 
matter, the interest between plaint and 
decree must be regarded as part of the 
sum of money actually at stake. We 
have not been shown any distinct autho- 

^ a) 1922 P. 0. 257=46 Mad. 476=16 L. W. 
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rity against this view. Amongst other 
cases we have been referred to Subra- 
mania Ayyar v. Sellammal (2). There the 
learned Judges, for the purpose of their 
decision, did not find it necessary to dis¬ 
tinguish between interest before and 
interest subsequent to the decree. In 
Moti Chand v. Gan^a Prasad Singh (3), 
Lord Davey said: 

‘ Iq the present case the amount or value of 
the subjeot-matter of the suit in tbe Court of 
First instanoG, construing that in the manner 
most fivourable to the proposed ap. ellant, was 
at the outside the amount for whioh be recovered 
his decree.” 

The question in that case was whether 
not merely interest before decree but also 
interest after decree could be included in 
the subject-matter. But it is significant 
that for the purpose of argument nothing 
was said which would preclude the in¬ 
clusion of the former. Lastly there is a 
case in Mathura Prosad Singh v. Ram 
Prosad Tewary (4) in which the Patna 
High Court held that the proper construc¬ 
tion to be placed on S. 110 must be taken 
to be the amount of value which the 
plaintiff either obtained, or, had he been 
successful, would have obtained in his 
suit at the date when the decree was 
passed. The question then under decision 
was that which we have now to decide 
and following this authority we hold that 
the requirements of S. HO are satisfied 
as regards the value of subject-matter. 

We hold further that the appeal in¬ 
volves a substantial question of law, since 
our judgments deal with questions re- 
iating to legal representation and to Court 
sales, regarding which there is difference 
of opinion between the (Courts in this 
country. 

We therefore certify that the case is, 
under S. 110, Civil Procedure Code, a 
fit case for appeal to Plis Majesty in 
Council. 


2. (1916) 39 Mad. 848=2 L. W. 1057. 

3. (1902) 24 All. 174=29 I A. 40 

4. (1921) 2 Pat. L. T. 840=60 I. G. 523. 
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SCHWABE, C. J., Ol DFIELD AND 

Coutts-Trotter, JJ. 

K. y. Muniswamy Miidaliar ... Plaintiff- 

Appellant. 


V. 

Rajaratnam Pillai and others 

Defendants—Respondents. 


O. S. A. No. 25 of 1922 dated 5th May 
1922 from the order and judgment of 
Phillips, J. dated 2lst December 1921. 

(а) Criminal P. 0., S. 195 (1) (c)—Sanction to 
prosecute —‘ Produced or given in evidence.” 

The words “produced or given in evidence “ 
do not include production of the document for 
inspection in the sanction proceedings or for 
translation. 

(б) Criminal P. C., S. 195 (1) {b)-^Court 
granting sanction—Judicial discretion of— 
Priina facie case—^Powers of Appellate Court. 

Under S. 195 (1) (6) the exercise of the Couit's 
discretion will be judicial only if it considers 
whether with reference to the evidence available 
and the other circumstanoes, a prosecution is 
desirable io the public interest, and not, if it 
merely satisfies itself that “a privia facie 
case “ has been made out. 

Pee Oldfield, J.—Firstly, tbe duty of the 
Court g anting sanction is discharged if it exer¬ 
cises a judicial dii^cretion ; and similarly the duty 
of the AppeUate Court,if it satisfies itself whether 
sueh a discretion has been exeicised. The 
former Court must therefore be required, what- 
ever the extent to which the investigation 
undertaken for its own satisfaction has been 
carried, to put on reccrd sufiBcient to domon- 
strato to tbe latter that its exercise of discretion 
has been judicial. In the next place it may be 
said at least that the Court cannot be regarded 
as having exercised a judicial discretion in 
granting sanction, when it has satisfied itself 
only that a prima facie case has been made 
out, if by that is meant only that formal evi¬ 
dence of the ingredients of the offence is availa¬ 
ble, without reference to defects whioh may 
deprive that evidence wholly or to a material 
extent of value. 

Per OOUTTS-Trotter, J,—It is, to my mind, 
vital that it should be recogoiseci that a Court 
in sanctioning a prosecution arising out of facts 
which have come before it during the trial of a 
civil case should not bo supposed to be dis¬ 
charging that which is the task of the Commit¬ 
ting Magistrate at a latet stage and usurping his 
functions by explicitly or tacitly pronouncing 
that there is a prima facie case. Where it is 
shown that the learned Judge exercised his dis- 
cretion on a mistaken view of the facts, he 
may be treated as not having exorcised a judi- 
cial discretion at all, and the appellate tribunal 
may bo cunsidored as thereby invested with an 
unfettered discretion to act on the true facts. 

(c) Letters Patent {Madras) Cl. Order to 

prosecute under S. 195, Gr. P. C. by Judge siiiing 
on Original Side. 

An order by a single Judge sitting on the Ori¬ 
ginal Side of the High Court sanciioniog prose¬ 
cution under S. 195, Cr. P. C is a judgment 
within the meaning of Cl. 15 and as such I0 
appealable. 

Nugent Grant and M. P. Sundararaja 
Aiyar — for the Appellant. 

C.P. Ramaswami Aiyar {The Advocate' 
General) and N. Swaminaiha Aiyar — for 
the Respondents. 
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SCHWABE, C. J.I have had the 
opportunity of reading the judgments of 
my learned brothers who are more fami¬ 
liar with the practice of this Court than 
I am and with those judgments in general 
I agree. I have little to add. 

I think it should be made clear that 
the fact that this Court sanctions a pro¬ 
secution is no intimation to the Magis¬ 
trate that this Court thinks that there is a 
case to go to a jury, or that he thereby is 
in any way relieved from his duty of con¬ 
sidering whether the accused ought to be 
committed for trial or not. This view is 
not at all inconsistent with the duty of 
this Court to refuse sanction, if it is 
clearly of opinion, on the evidence before 
it, that no reasonable jury should convict. 

There is one matter in the judgment 
of my brother Coutts-Trotter, J., on which 
I wish to reserve the expression of my 
view until the matter directly arises, 
namely, whether the learned Judge was 
justified in ordering the document in ques¬ 
tion to be brought into Court on the 
application for sanction, and I must not 
be taken as expressing assent to the view 
that, in so doing, he was acting without 
jurisdiction. 

On the question of costs, this case 
might involve the consideration of the 
vexed question whether it is a criminal 
or civil matter and whether there is power 
to grant costs. Under all the circum¬ 
stances of this case, we think that it is not 
necessary to consider that question as, 
in our view, it is a case in which each 
party should bear his own costs. 

Oldfield, J.: 'This application is for 
the revocation of a sanction granted by 
Phillips, J., under S. 195, Criminal 
Procedure Code for the prosecution of the 
petitioner for offences punishable under 

Ss. 193, 465, 467, 474 and l09, Indian 
Penal Code. 

Petitioner occupied shops as respon¬ 
dents tenant. They gave him notice 
to quit and moved for his ejectment 
under S. 41, Presidency Small Cause 
Courts Act. He sued for damages under 

o. 47, obtaining stay of the ejectment 
proceedings, and in his suit set up an 
agreement to lease to him for a lerm of 
ve years in consideration of a payment 

o Ks. 1,000, pleading that certain sums 
^SSmgating Rs. 265 were actually paid to 
1923 M-18 


respondents through 6th respondent to¬ 
wards this amount. In his affidavit of 
documents he mentioned an account book 
on one page of which payments to 6th 
defendant are shown, consistently with 
the statement in his plaint I and, 
after his suit had been withdrawn before 
the trial began, his prosecution was sanc¬ 
tioned, as stated above, on respondents’ 
application with reference to this book. 

The provision, under which sanction 
was granted in respect of the offences 
under Ss. 465, 467 and 474, Indian 

Penal Code, is S. 195 (l) (a), Criminal 
Procedure Code,' and it is urged first that 
this provision is inapplicable, because the 
book was neither “ produced ” nor “ given 
in evidence,*’ as it requires. It is not 
contended that the book was given in 
evidence, but only that it was produced, 
because it was mentioned in petitioner’s 
affidavit or in the alternative because it 
was filed in the Court Translator’s Office 
for translation in accordance with the 
rules. But the affidavit, which is in the 
ordinary form, merely discloses the docu¬ 
ments in petitioner’s possession relating to 
the matters in issue I and neither it nor 
the filing in the Translator’s Office 
amounts to what is required, actual pro¬ 
duction in Court. In fact the learned 
judge relied on neither, as con¬ 
stituting production. What he relied 
on, as the reference in the last sentence 
of his order to ‘ the account book which 
has now been filed ’ shows, was 
that petitioner filed it, not in the ' 
suit, but after its termination, on being 
required to do so by the Court on the 
application of respondents dated 9th 
December, 1921, in the course of the 
proceedings, in which the sanction was 
given. ^ With all respect, the proceeding, 
in which sanction was asked for, was 
distinct from the suit, the proceeding, to 
which petitioner was a party and in which 
he was alleged to have committed those 
offences, and his production of the 
account book in the former cannot be 
regarded as the production in the latter, 
which S. 195 (1) (c) requires. The 
learned Judge in these circumstances had 
no right to give and respondents no duty 
to obtain sanction in respect of the 
offences under Ss. 465, 467 and 474, 
Indian Penal Code, if indeed sanction 
need be given in respect of the last men¬ 
tioned. 
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This is material, because we have fur¬ 
ther to deal only with the remaining 
offence specified in the learned Judge’s 
order* that punishable under S. 193J 
and there is nothing in the order to show 
that any difference between the considera¬ 
tions arising under S. 195 (l) (5), 
Criminal Procedure Code* and those under 
S- 195 (l) (c), was present to the 
learned Judges mind or influenced the 
judicial use of his discretion. That the 
relevant considerations are different is 
clear. For under the former provision 
the offence may be alleged as committed, 
not only in* but more remotely, “ in rela¬ 
tion to ” a proceeding, whilst under the 
latter it must be committed in respect of 
a document produced or given in evi¬ 
dence ; ” that is in connection with a 
trial, which has begun and therefore in 
direct and public prejudice to the repu¬ 
tation of the Court and its administration 
of justice. Here and in other cases under 
S- 195 (l) (6), when no question of such 
prejudice can arise the exercise of the 
Court’s discretion will be judicial* only if 
it considers whether with reference to the 
evidence available and the other circum¬ 
stances. a prosecution is desirable in the 
public interest, and not,if it merely satisfies 
itself, as the learned Judge statedly did in 
the order before us, that “a^rma/acr'e 
case has been made out. 

The latter is the view of the Court’s 
duty and of the test to be applied by the 
appellate Court advocated on behalf of 
respondents \ and the judgment of Napier, 
J., in Kistnamma v. Chittiiri Chinna Per- 
raju (l) and that of the High Court of 
Calcutta in In re An Attorney (2) are 
relied on as generally in accordance with 
it. But it is difficult to deduce from them or 
other authorities cited, Palaniappa Chet- 
iiar V. Ra^msami Chettiar (3) and In re 
Hajee Mahomed Hahibulla Badsha 
Sahib (4), any such rigid general rule as 
respondents contend for ! and necessarily 
so, since such decisions are naturally 
worded with reference to the circum¬ 
stances of the cases under disposal and 
give prominence to the considerations 
which assumed importance in them. I 
accordingly restrict myself to a statement 
of what I believe to be the law on the 

1. (1916) 17 M. L. T. 15. 

2. (1914) 41 Oal. 446. 

8. (1917) 4 L. W. 615. 

4. (1920) 4S Mad. 1. 


points at present material and in doing so 
aim rather at a general adherence to the 
effect of the authorities than a detailed 
reconciliation of the apparent differences 
between them. 

Firstly, the duty of the Court granting! 
sanction is discharged, if it exercises a 
judicial discretion I and similarly the duty] 
of the appellate Court, if it satisfies itself 
whether such a discretion has been exer¬ 
cised. The former Court must therefore) 
be required, whatever the extent to which 
the investigation undertaken for its own 
satisfaction has been carried, to put on 
record sufficient to demonstrate to the lat 
ter that its exercise of discretion has been 
judicial I and it is undesirable in fairness] 
to the accused that it should do more. 
In case it does less, the appellate Cour^ 
will have no choice but to follow the 
course indicated in the judgment ofl 
Ayling, J., in Palaniappa Chettiar v. 
Ramasami Chettiar (3) with which I am 
in general agreement* and to ascertain the 
necessary facts for itself and base its con¬ 
clusions on them. 

In the next place it may be said at least 
that the Court cannot be regarded as hav¬ 
ing exercised a judicial discretion in grant¬ 
ing sanction, when it has satisfied itself 
only that a prima facie case has been madej 
out, if by that is meant only that formal 
evidence of the ingredients of the offence 
is available, without reference to defects 
which may deprive that evidence wholly 
or to a material extent of value. Further,! 
apart from the considerations to be refer¬ 
red to and the interest of the accused, it 
will promote the mischief deprecated by 
Coutts-Trotter, J., in In re Hajee Maho¬ 
med Hahibulla Badsha Sahib. (4) The 
frivolous abuse of the powers of the 
criminal Court ” to authorise a prosecu¬ 
tion, which has not, in the words of 
Ayling, J.* in the case already referred to, 
even “ a fair chance of success. 

There remains the more difficult class of 
cases, of which on the assumption most 
favourable to respondents, the case before 
us is one in which there is some evidence 
deserving consideration at a trial , and 
of course the requisites for the case of a 
judicial discretion in connection with 
them can be indicated only in the most 
general terms. But it is here that t e 
prospects of further proceedings, serving 
any public purpose, on which J 
authorities insist, become material. It * 



1923 Madras muniswamy mudaliaR t;. raJaratnAm RIllAI 



so> with all deference to the opinion of 
Seshagiri Aiyar, J., in Palaniappa Chettiar 
V. Rdmciscifni Chettiar (j) not wholly or 
principally out of respect for the rights of 
the accused or the liberty of the subject. 
For if that were the justification for the 
sanction procedure^ there would be no 
reason for applying it only to cases, in 
which the offence is alleged in relation to 
legal proceedings? and for maintaining 
the ordinary rights of the complainant in 
connection with those offences? when they 
are not alleged as so related. The procedure 
is necessary, as Ayling, J., observed,in 
order to avoid the risk of frivolous or 
vexatious charges designed, not to vindi" 
cate justice, but to harrass and annoy the 
person against whom they are directed,” 
since “ without some such safeguard the 
Criminal Courts of this country would be 
floodfcd with useless prosecutions.” Unless 
this has been borne in mind, the Court’s 
use of its discretion cannot be regarded 
as judicial, and it follows that* the re¬ 
moter the prospect of any public purpose 
being served the greater the decree, to 
which the Court should insist on ordinary 
evidence in support of the charge. 

In the present case it is sufficient that, 
whilst the evidence against petitioner, 
with which the order before us is exclu¬ 
sively concerned, is at least of no special 
strength, no prospect of a prosecution 
serving any public purpose whatever is 
disclosed ^ by the record. In fact the 
petitioner s conduct, if respondent’s case 
is accepted, secured him no advantage, 
since his suit was withdrawn, before his 
alleged forged document could be used. 

It appears from the latter’s affidavit, to 
which the learned Judge has not referred, 
that petitioner gave evidence in respon¬ 
dents family quarrel, as we were told by 
their learned Counsel, three years back 
with the result that two of them were 
imprisoned and that they still intend to 
dispute the new title, under which he now 
claims the property, for which he sued, 
in these circumstances the prosecution 
conteraplatea by respondents can only be 

regarded as vindictive and coercive; and 

e evidence is too weak to justify the 
grant of sanction for it, 

and revoke 

the sanction. 

J”-The plaintiff 

bad an option to an extension of his lease 


of the suit premises for five years on 
payment of an advance of Rs. 1,000 and 
in paragraph 5 of his plaint he set out 
certain sums which ho alleged he had paid 
towards the Rs. 1,000 ranging in date 
from the 12th of April to the 22nd of 
July, 1920. In his affidavit of documents 
he included a rough chitta book which 
was said to contain an entry recording the 
payment of these sums in all Rs. 265, 
which entry was alleged to be signed by 
the 6th defendant. Ho did not produce 
the rough chitta book for inspection by 
the opposite party for a considerable time 
and only did so in the end under an 
order of the Court. When the suit came 
on for trial, it was withdrawn, the plaintiff 
having meanwhile got what be wanted by 
attornment to the persons, who he was 
satisfied could give him a better title than 
the defendants. After the withdrawal of 
the suit an order was made upon the 
plaintiff by the learned Judge to produce 
this chitta book in connection with an 
application for sanction to prosecute him, 
under various sections of the Indian Penal 
Code, the allegation being that the material 
entries in the rough chitta book 
were fabricated for the purposes of manu¬ 
facturing false evidence, and only came 
into existence after the signature of the 
6th defendant had been obtained. 

Ido not wish to go into the fact in 
detail, for, they are really not material to 
the point which we have to decide. It is 

. say that in my opinion this 

IS a case in which no jury would be likely 
to convict on the materials which were 
before the learned judge, although it is 
clear that there was some evidence which, 
if put before^ the jury and accepted by 
them, would justify a conviction ; in other 

words, there appears to be what is called 

a prima facte case. The questions which 

I consider to be important in this case 

relate to the general position first of a 

Court whose sanction is sought for a 

prosecution and secondly of an appellate 

tribunal on an appeal from the order 

granting or refusing sanction passed by 
the Court below. 

In my opinion, entirely different conside¬ 
rations arise when a Court grants a sanc- 
tion and when it refuses it In In re Hajee 
Mahomed HabibuUa Badsha Sahib (4) I 
expressed an opinion, to which I adhere, 
as to the considerations proper to guide a 
Court in granting a sanction and the 
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inference proper to be drawn from the 
granting of such a sanction. The Code 
provides for the granting of sanction as a 
preliminary not merely to a trial but, in 
many cases, to the taking of the case 
before a Magistrate who has jurisdiction 
either to commit for trial to a higher 
tribunal or to refuse to do so. It is, to 
my mind, vital that it should be recog¬ 
nised that a Court, in sanctioning a 
prosecution arising out of facts which 
have come before it during the trial of a 
civil case, should not be supposed to be 
discharging that which is the task of the 
Committing Magistrate at a later stage 
and usurping his functions by explicitly or 
tacitly pronouncing that there is a prima 
facie case. I adhere to the view that 
such a conception of the functions of the 
sanctioning Judge would turn what is 
intended to be an additional safeguard to 
accused persons into a weapon prejudicial 
to their interests. I do not think that a 

I ourt which allows sanction does more 

lan say that, on the materials before it, 

is not apparent that a prosecution 

'ould be against the public interests or a 

lere indulgence of private spite. On the 

ther hand, a Court which refuses sanc- 

on, to my mind, does no more than ex- 

ress the opinion that the public interest 

rould not bo served by such a prosecu- 

on and it is not* as I conceive the matter, 

ebarred from acting upon that view even 

rhere there is a strong prima facie case. 

t is apparent that if this be the true con- 

eption of the functions of a Court on an 

pplication made for sanction, they are of 

uch a nature as necessarily to invest 

hat Court with a very wide discretion. 

and one with the exercise of which an 

appellate Court should be extremely slow 

to interfere. The trial Judge is vested 

vvith the functions for granting or refusing 

sanction precisely because he has had the 

parties and witnesses before him and has 
% 

he best opportunity of judging whether 
,uch a prosecution would serve any useful 
jurpose or not. 

The sanction granted in this case was 
for a prosecution for offences punishable 
under three substantive sections of the 
Penal Code, Ss. 193, 467 and 474, the 
other two sections cited being ancillary. 
S. 474 has been given up because it is clear 
that no sanction is required for that and 
where no sanction is required it is obvious¬ 


ly proper that none should be sought or 
granted. S. 467, forgery of a docu¬ 
ment purporting to be a receipt, does re¬ 
quire sanction under S. 195 (l) (c) of 
the Criminal Procedure Code, when such 
offence has been committed by a party to 
any proceeding in any Court in respect of 
a document “ produced or given in evi¬ 
dence in such proceedings.” In this case 
the document was not produced or given 
in evidence, on the construction of those 
words, that I think to be the right one, in 
the civil suit at all. Inspection of it was 
given to the opposite side but it was not 
before the Court until after the civil pro¬ 
ceedings had terminated and the plaintiff 
has withdrawn his suit. ‘‘ Produced or 
given in evidence ” to my mind, can only 
mean ‘^tendered or admitted” in the course 
of the civil proceedings which ended with 
their withdrawal. I confine the expres¬ 
sion “ civil proceedings,” for my present 
purpose to the actual trial of the suit up 
to the point when it was withdrawn, with¬ 
out expressing any opinion on the debated 
question whether the subsequent sanction 
proceedings are in their nature civil or cri¬ 
minal. But the offence under S. 193 
stands on a diTerent footing, for, the 
offence defined by that section is that 
of fabricating false evidence for the 
purpose of being used in a stage of a 
judicial proceeding and actual production 
or tender of the document to the 
Court is not a necessary ingredient of 
the offence. This, therefore, falls under 
S. 195 (l) {b) of the Code of Criminal 
Procedure and is not obnoxious to the 
objection formulated to the other charges. 

I must, therefore, consider whether there 
is any good ground for refusing the sanc¬ 
tion which the learned Judge in his dis¬ 
cretion has granted. I think that there 
are two such grounds: The first is that, 
in my opinion, the whole proceedings 
were vitiated by the learned Judge order¬ 
ing the plaintiff to produce the document 
for the sole purpose of considering whether 
or no a prosecution should be launched 
upon it. That was an order which I 
consider that the learned Judge had no 
jurisdiction to make and one which is 
absolutely repugnant to all those funda¬ 
mental notions of fairness to a person 
accused or about to be accused of a 
criminal offence, which lie at the root of 
the criminal law of England and of India 
alike. He was never warned as to hw 
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po3itioni nor was it intimated to him what 
the consequences of producing the docu¬ 
ment might be. In my opinion, the plain¬ 
tiff could have disobeyed that order with 
impunity and the fact that, from ignor¬ 
ance of his rights, he did not disobey it 
does not affect its irregularity. But 
there is an even more serious objection 
which appears on the face of the learned 
Judge s order. As I have pointed out, it 
is no necessary ingredient of an offence 
under S. 193 of the Penal Code that the 
evidence alleged to be fabricated should 
actually be produced in the antecedent 
judicial proceedings; but no one can 
doubt that, in considering the advisability 
of sanctioning a prosecution, its produc¬ 
tion or non-production in Court is a 
circumstance to which the learned Judge 
might attach very considerable import¬ 
ance, in weighing that which I have held 
to be the sole question properly before 
him, namely whether it was against the 
public interest to allow criminal proceed¬ 
ings to be instituted. It is clear that, 
at the time he passed this order, the 
learned Judge was under the impression 
that the impugned document had been 
filed in the course of the civil proceed¬ 
ings, and entirely overlooked the con¬ 
sideration that the document was only 
produced on his own order after the civil 
proceedings in the strict sense had ter¬ 
minated, 1 o my mind, that misapprehen¬ 
sion must have vitiated the learned 
Judge s exercise of the discretion he un¬ 
doubtedly possessed and leaves us free, 
on a knowledge of the true facts, to differ 
from his view. Where it is shown that 
the learned Judge exercised his discretion 
on a mistaken view of the facts, it ap¬ 
pears to me that he may be treated as not 
having exercised a judicial discretion at 
all, and that the appellant tribunal may 
be considered as thereby invested with an 
unfettered discretion to act on the true 
facts. Viewing the case in that light it 
appears to me that no useful purpose 
would be served by allowing this prosecu¬ 
tion ; not only because I think that, no 
jury would convict on the materials be- 
lore us but also because I think it is clear 
that this prosecution was one which was 
projected not to satisfy the requirements 
o public justice, but to find an outlet for 

of the defendants at being 

their desire to get possession 
Of this property, 


l4l 

I think that the appeal should be al¬ 
lowed. 

Appeal allowed. 

1923 Madras. 141. 

Krishnan, J. 

Budda Reddi and others ... Petitioners. 

Cr. Rev. No. 59 and Cr. Rev. Pet. 
No. 59 of 1922, to revise the judgment of 
the Court of the Joint 1st Class Mag. of 
Madanapalle in Crl. A. No. 54 of 1921 
preferred against the judgment of the 
Court of the 2nd Class Mag. of Punga- 
noor in C. C. No. 95 of 1221. 

(а) Penal Code, 8. 430— ’Intention to muse 
loss necessary. 

Where the accused bunded up a ohannel carry¬ 
ing water to the complaint’s land. Held : No 
offence under S. 430 is committed, unless the 
complainant showed that he had some right 
to carry water to his fields through the channel 

(P. 141, Col. 2 ; P. 142, Col. 1.) 

(б) Water course^Ownership. 

Where the ownership of the channel is not 
claimed, such right can be olaimed only by wav 
of easement or by contract ^ 

(P. 142, C. 1.) 

f Krishna Murihi~lor the Petitioners. 
The Public Prosecutor (j. C. Adam)— 
for the Crown. 

Order The conviction in this case 
cannot be supported. The accused has 
been convicted under S. 430, Indian 
irenai Lode which runs thus : 

“ Whoever commUs mischief by doing any act 
which causes or which he knows to bo likely to 
cause the diminution of the supply of water for 

agricultural purposes.shall be punished 

with im^prisonment of either description for a 

To bring the present case under S. 430, 
Indian Penal Code, it is necessary to 
establish in the first instance that the 
accused s act amoun ts to mischief. What 
has been found in this case is that the 
accused bunded up a channel carrying 
water to the complainant’s land. In order 
to constitute that act, an act of mischief,' 

It IS necessary under S. 423, Indian Penal 
Code, which gives the definition of the 

doing so, 

ne had the intention to cause or knew that 
he was likely to cause wrongful lessor 
damage to any person. It is not suflBcient 
s ow that his act resulted in loss, but 
It must be shown that the loss was wrong- 

To establish that, it must be 
shown that his act amounted to an ia* 
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fringament of some right resting in the 
person to whom the loss had been caused. 
In the present case the finding seems to be 
that the portion of the channel which 
was bunded was running in the accused s 
own land. A person is entitled to do 
whatever he likes with his own property 
provided he does not infringe the right of 
anyone in it. It is quite open to him to 
fill up the channel on his own land and 
unless the complainant showed that the 
had some right to carry water to his fields 
through the channel, there would be no 
wrongful loss caused to him by filling up 
of the channel. Where the ownership 
of the channel is not claimed, such right 
could be claimed only by way of ease¬ 
ment or by contract. Neither of these 
conditions is established in the present 
case nor is there any finding of either 
Court on this point. In these circum¬ 
stances I must hold following the ruling 
In re Kondi Chetty (l), that no actual 
wrongful loss has been proved and that 
therefore the accuseds’ action in bunding 
up the channel does not constitute an 
offence under S. 430, Indian Penal Code. 
They are acquitted and the fines, if paid, 
will be refunded. 

Petitio^^ allowed. 

1. (1910) 8 I. C. 128. 

1923 Madras. U2. 

Venkatasubba Rao, J. 

Peria Stibbo/ Goundetn ... Petitioner, 


Order; —This dispute is concerning im¬ 
moveable property and action was taken 
under S. 145, Criminal Procedure Code. 
The petitioner claimed to be in possession 
of the property and the rival claimant was 
the 7th counter-petitioner. The Magis¬ 
trate held an enquiry, and under Cl. 6 of 
S. 145 issued an order declaring the 
respondent to be entitled to possession 
until evicted in due course of law. 
Magistrate has written no judgment and 
has recorded no findings. The order is 
short and is in the following terms; 

“ 7th counter-petitioner ia declared to be put 
in poaseasion of the land described hereunder. 
Fill up schedule form accordingly.’* 

Magistrates are apparently supplied 
with printed forms prepared under the 
code for ministerial purposes to suit the 
requirements for S. 145, and in this in¬ 
stance, one such form was issued. It is in 
truth a Tamil rendering of Form No. 22 
of Sch. 5 of the Criminal Procedure Code. 
The Magistrate has purported to act 
under Cl. 6, but it is obvious that his 
order contravenes its provisions. Under 
that clause it is obligatory upon him to 
decide which of the parties was in posses¬ 
sion, and Cl. 4 enacts that the finding is 
to relate to actual possession on the date 
of the preliminary order. Cl. 6 runs thus :— 

“ If the Magistrate decides that one of the 
patties was in such possession of the said sub¬ 
ject, he shall issue an order declaring suoh 
party to be entitled to possession thereof until 
evicted therefrom in due course of law, and 
forbidding all disturbance of such possession 
until such eviction.” 


w • 

Sinna Subbayya Goundan 

and another ... Respondents. 

(Counter-petitioners 1 and 7.) 

Cr. Rev. No. 70 and Cr. Rev. Pet. No. 67 
of 1922. to revise the order of the Court 
of Sub-Divisional 1st Class Magistrate of 
Dindigulin M. C. No. 9 of 1921 dated 
1st of December 1921. 

Criminal P. C., 8. 1^5-Bevision. 

Where the Magistrate failed to decide as to 
which party was in possession on the date of tne 
preliminary order the High Court can in such 
oircumstancea interfere on the ground that the 
Mag. has acted without 

J. 239, 7 Cr.L. E. 450, and 18 Mad. 41 toll. 

(P. 143, Col. 2.) 

S, SwdTnwathcin' for Petitioner. 

S. Panchapagesa Sas/rt—for Respon¬ 
dents. ^ 

Venkatachala Sasfrf—for the Public 

Prosecutor* 


The Magistrate issued an order decla¬ 
rin'^ the respondent to be entitled to pos¬ 
session without deciding that the respon¬ 
dent was, on the date of the preliminary 

order, in actual possession. 

It was contended for the petitioner that 
the Magistrate had no jurisdiction to 
make such a declaration as the declara¬ 
tion was not preceded by, and did not 
follow from a decision which complied with 
the provisions of the sectwn. In other 

words it was said that the Magistrate 
ignored those provisions of the section 
which rendered a judicial determination 

necessary and that he merely contended 

himself vvith issuing a formal and rnmis; 
terial order. Mr. Panchapagesa Sastn, 
on the other hand for the respondent, 
very strenuously contended that it should 
be assumed that the Magistrate arrived at 

a “ mental decision.” though be failed to 
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record U, and that the declaration in his 
order necessarily involved a decision in 
regard to actual possession. Tn the 
absence of a judgment and in the absence 
of findings, he urged, that the High Court 
should assume that the Magistrate did 
direct his mind tc the question at issue 
and that he decided, as it was his duty to 
decide, that the party in whose favour the 
order was made was in actual possession 
on the date of the preliminary order. 

Even in cases where the Magistrates 
have written judgments, their decisions 
have often been found to be erroneous on 
account of the fact that, whereas, under 
the section, they are to determine the 
question of possession with reference to 
the date of the preliminary order, the 
adjudications have had reference to a date 
either anterior to that point of time or 
subsequent to it. The argument of the 
learned vakil comes to this : When there 
is a judgment before you there are 
materials on which you can make up 
your mind and come to the conclusion that 
the Magistrate is wrong but, when there 
is no judgment at all, you must assume 
that the Magistrate applied his mind to 
the question and discharged the duty 
incumbent upon him under the section. 
The order of a Magistrate, who records 
reasons or gives findings, is liable to be 
set aside, but the High Court is power¬ 
less in regard to a Magistrate who dis¬ 
penses with a judgment. 

When this petition was taken up some 
time before the recess, the Public Pro¬ 
secutor, who happened to be in Court, 
requested that he should be permitted to 
appear and state his view of the case, as 
apparent that, in the case of the 
Magistrate in question, he used printed 
forms referred to above and did not feel 
that he was under a necessity to write 
Judgments. On behalf of the Public 
Prosecutor it is now stated that he does 

order under consideration* 

In Bhutan Chandra Hazra v. Nibaran 

Chandra Santra ill the High Court set 

asi e an order of the Magistrate on the 
groun^d that it was impossible to determine 
ether the Magistrate in making his final 
y or, acted within or without his juris- 
iction. In the words of the learned 

trat decided that case, the Magis- 

— ^ g^ve a sta tement of reasons which 

1* (1922) Oal. 882 (l)=i9 Cal. 187. 


were of a stereotyped nature applicable to 
^y and every case. It was held that the 
High Court had power to interfere with 
the order which was accordingly set aside. 
Jt IS unnecessary for me to rest my judg¬ 
ment on the ground that the Magistrate 
has not written a judgment, because in 
the present case the Magistrate has failed 
to decide as to which party was in pos¬ 
session on the date of the preliminary 
order and there is abundant authority for 
the position that the High Court can in 
such circumstances interfere on the 
ground that the Magistrate has acted 
without jurisdiction. In Thumbalabad 
Hambanna v. Parisi Gangamma (2) the 
learned Judge observes : 

reSd hv U to Rive a flodinR a, 

Lather nf th ' '•egaramg poasessioo of both or 

the order” ® on the date of 

The same view was taken in Mamda- 

PiJlai v. Syed Mtthammed 

As I observed, in the view I have taken 
It IS unnecessary to go into the wider 

w'i'fb T regards my power to interfere 
with the order of a Magistrate on the 

ground that there is no judgment in the 

case at all I but I would add that the 

practice, if It exists, of not writing judg¬ 
ments should be discouraged. I have 
however, been told that this is the first 
instance that has come to the notice of 
this Court where the Magistrate has had 
recourse to a printed form which takes 

the place of a judgment in the case. 

In the circumstances, I think, the pro¬ 
per order to make is an order similar to 

the one made in Bhuban Chandra Hazra 

C;ia«dra Santra (l) and accor- 
ngly I set aside the order of the Magis¬ 
trate and direct him to re-hear the pSs 

for h.s decision, to dispose of the matter 
in accordance with law. 

Petition allowed : case remanded. 


2. 16 Crl. L. J. 239. 
3- 7 Ctl. L. R. 460. 
(1895) 18 Mad. 41. 
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Ramesam, J. 

Varada Rajulu Pillai and, another. 

Petition er—Accused. 

Cv. Rev. Case No. 122 of 1922 and Cr. 
Rev. Pet. No. lU of 1922 dated 5th May 
1922, to revise the order of the 4th Presy. 
Magistrate, Egmore, Madras, in Cr. C. No. 

329 of 1922. 

Cr. P. C., S. 370—Bea sons, Necessary. _ _ 
Absence of reasons for the finding vitiates 
conviction. 

K. V. Seshadri Aiyangar and T. 
Sundara Rao Naidu—iox Petitioners. 

The Crown Prosecutor —for the Crown. 

Order ; —In this case Mr. T. Sundara 
RaoNaidu, the learned vakil, who appear¬ 
ed for the accused before the Magistrate 
states before me, that he offered to examine 
some more witnesses for the defence and 
produce some documents , but the Magis¬ 
trate would not allow the examination. 

No reasons are given by the Magistral 
for the finding as required by S. 370, 
Cl. (1) (See Emperor v. Shankar (1) maq- 
sodd Alam v. Emperor (2). Prosecution 
witnesses 3 and + contradict each other 
as to the dress of the accused I- “ 'S 
possible that prosecution witnesses 1 and 
2 are mistaken as to the identity of the 
accused. Prosecution witness 1 contra¬ 
dicts himself in cross-examination. 1 here 
is no doubt about the occurrence but 1 
am not satisBed that the accused were 
properly identified. The soldiers w o 

S aside the conviction and direct the 
accused to be set at liberty. Ihe bail 

bonds will be cancelled. 

Petition allowed. 


1. (1915) 17 Bom. L_R. 890. 

2. (1920) 1 Pat. L. T. a6. 

1923 Madras. 144 (2). 

Devadoss, J. 

Eraser and Ross ... Petitioners. 
Irishnaswamv Aiyar and 

Civ. Rev. No. 323 of 1922 dated 5th 
vTav 1922 revising the order of Sub'Juage, 
vlayavaram in E. A. No. 130 of 1922 

(a.) Civil P. C., 0 40. B. 1-Bo process aqainst 
Joperties in Receiver's possession ,s vahd. 


The mere fact that there is a mortgage on the 
property would not take the case out of the 
general rule that no proceae can be permitted in 
respect of the properties in the hands of the 
Receiver without the sanction of the Court 
which appoints him. 26 0.127 Dibs. 

(P. 146, Col. 1.) 

(t) Civil P. 0., 0. 1, B. lO-'Beceiver is m 
new party. 

Whon a Receiver is appointed by a Court, he 
takes possession of the property on behalf of the 
Court and he is not a party in the sense in 
which 0. l.R. 10 , is understood. The Court 
having taken possession of the properties, it 
appoints an ofidoor to look after the properties on 
behalf of all the parties and a Receiver is not a 
legal representative of any party; nor is he a 
new party to the proceedings. But he represent 
all the parties for some purpose and his duty is 
that which is assigned to him by the ^ourt. 
Considering the fact that the very ob]eot of the 
appointment of the Receivers is to safeguard the 
intereEts, it is the duty of the Court to make 

them parties even in the execution proceedings, 

for the sale itself is liable to be defeated for want 
of necessary parties and in any case possession 
of the properties sold by Court could not be 
obtained without the leave of the Court which 
appointed the Receivers. 

(P. 146, Col. 2 I P* 147i Col. 2.) 

(c) Civil P.O., S. 11b—Material irregularity. 

Non-joinder of Receiver in execution procee¬ 
dings for sale was treated as a material irregula¬ 
rity so as to justify revision. 

(P. 147, Col. 2.) 

S. Doraiswami Aiyar —for the Peti' 
tioners. 

T. R. Venkatarama Sastri, A. Krishna- 
swami Aiyar and Sivaramakrishna Aiyar 
for the Respondents. 

Judgment : —This is an application 
under S. 115, Civil Procedure Code, of 
the Receivers appointed by the High 
Court in C. S. No. 655 of 1921 to revise 
the order of the Subordinate Judge of 
Mayavaram refusing to make the peti¬ 
tioners parties to execution 
pending before him in E. A. No. of 
19^2 This petition came up for admis 
Sion on 1st May, 1922, with an appli¬ 
cation for stay of proceedings. As the 

contesting respondent appeared in Court 

and offered to take notice. I directed the 

petition to be heard on 3rd May, 19-.i. 

The facts of the case are that the plain- 
tiffin O. S. No. Ill of 1916 on the file of 
the Kumbakonam Subordinate Judges 
Court obtained a decree on a simple mort¬ 
gage bond against the members of the 
well-known Nadar family of Tanjore on 
12th April, 1917, and on 13th Septem¬ 
ber, 1920, a final decree was passed m me 
suit and on 7th November, 1921, an order 
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for sale was made. The sale was fixed 
for 30th January, 1922, and it was ad¬ 
journed to 20th March, 1922. Disputes 
having arisen between the members of 
the family, C. S. No. 655 of 1921 was 
filed in the High Court for a partition of 
the family property. The present peti¬ 
tioners were appointed Receivers on 27th 
January, 1922, and the order appoint¬ 
ing them was appealed against and it 
came up before the Court of appeal on 
16th February, 1922, and it is now settled 
that the Receivers should continue to be 
in possession of the properties. On 20th 
March, 1922, the Receivers applied to the 
Mayavaram Sub-Court for being made 
parties to the execution proceedings and 
the Subordinate Judge declined to make 
them parties. The sale too was proceed¬ 
ed with and was concluded on 27th 
March, 1922, and the mortgaged property 
was sold for Rs. 1,10,000 to 13th re¬ 
spondent hereto. 


permitted by the appointing Court, Try v. Try (2) 
De Winton v. Brecon Corporation (3), Lane v. 
Sterne. (4) It baa evon beon affirmed that though 
an attachment was levied on property before the 
appointment of the Receiver, it ia within the 
Bound dificretion ot the appointing Court lo re- 
fuse to permit a sale of the property thereunder. 
On this principle, it has boon held that property 
in the hands of a Receiver, though subject to a 
paramount judgment, cannot bo sold under exe¬ 
cution without leave of Court. A purchaser of 
such property at an execution sale buys at his 
peril, and the sale may bo cancelled upon an 
appropriate application to the execution Court.'’ 

It is unnecessary to examine the vari¬ 
ous authorities relied on by the learned 

Judges of the Calcutta High Court. The 
question here is whether a mortgagee-de¬ 
cree-holder is bound to apply to the Court 
appointing the Receiver for redress or 
whether he can proceed to sell the mortgag¬ 
ed property in execution of a decree for 
sale. The only authority that seems to 
support the contention of the respondent is 
the judgment of a single Judge of the Cal- 


It is urged on behalf of the petitioners 
that the lower Court acted without 
jurisdiction in refusing to make them 
parties and as the properties of the Nadar 
family are all in the hands of the Receiv¬ 
ers no sale could take place without their 
being on. record. It is further argued that 
the Receivers could have paid off this 
debt or at least could have secured a 
better price for the properties which they 
value at Rs. 2,00,000. Vide paragraph 
12 of the affidavit. The property now 
brought to sale by the Subordinate 
Judges Court of Mayavaram is one of 
the^ items of properties v/hich are the 
subject-matter of the suit now pending 
before the High Court. 

Mr. Doraisami Aiyar who appears for 
the petitioners relies on Mrs. Levina 
Ashton V, Madhabmoni Dasi (l) and 
contends that it was the duty of the Court 
CO make the Receivers parties to the 
execution proceedings. It may be taken 
as well settled law that there can be no 
^ achment and sale of the property in 
e possession of a Receiver, in execution 
P ^ rnoney-decree without leave of the 

^PPC**^ting the Receiver. To quote 
Judges of the Calcutta High 

pertv settled that pro’ 

judioifti ^ands of a Receiver is exempt from 
— Ptooess, excep t of course to the extent 

(1909) 14 0. W. N. 660. 
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cutta High Court reported in Jogendra 
Nath Gossain v. Debendra Nath Gossain (5) 
The facts of that case are that pending 
partition proceedings and after the ap¬ 
pointment of the Receiver two of the co¬ 
sharers mortgaged their interest in the 
undivided properties I some of the mort¬ 
gaged properties being within the jurisdic¬ 
tion of the Aiipore Court, the mortgagee 
instituted his suit in that Court and sought 
to bring to sale the particular properties 
mentioned in the rule, some of which are 
situatedin Calcutta. The judgment-debtors, 
after obtaining several postponements of 
the sale for the purpose of paying off the 
judgment-creditor applied to restrain the 
mortgagee from proceeding to a sale on 
the ground that to sell the mortgaged pro¬ 
perties without the leave or sanction of 
the High Court would amount to con¬ 
tempt of Court. Mr. Justice Sale in dis¬ 
charging the rule observed as follows :_ 




tJor IS proceeding to execute his decree by attach- 
ment. This Court does not permit and will not 
recognizee attachment of the properties in the 
Hands of its Receiver, under process issued with, 
out sanction or leave, by inferior Courts, the 
reason being that a proceeding by way of 
attachment is an interference with the po°ses. 
Sion of the Receiver. But as the element of 
interference with the possession of the Receiver 
IS absent from the present case, theie is no reason 


2. (1851) 13 Beav. 422. 

3. (1860) 28 Beav. 200. 

4. (1864)iS Giff. 629. 

5. (1899)126 Cal..127. 
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for restraining lhe sale. The case of Hevi Ghun- 
der y. Prankristo Chunder (R) is distinguishable, 
inasmuch as the judgment-creditor in that oaee, 
if he had proceeded to execute his decree in the 
Moffussil Court, could have done so only by way 
of attachment and sale.” 

Under the Transfer of Property Act no 
attachment is necessary and the reason for the 
course adopted in the former case does not now 
exist.” 

The reasoning of the learned Judge is 
that as no attachment was necessary in 
a mortgage suit, the sale could be 
proceeded with notwithstanding the fact 
that the property was in the possession of 
the Receiver. Tn that case only two of 
the co-sharers had mortgaged their interest. 
In the persent case all the sharers were 
parties to the mortgage and all their pro¬ 
perties are in the hands of the Receivers. 
Moreover the Receivers were appointed 
for the purpose of safeguarding the 
interests of all the parties to the suit and 
if an inferior Court is allowed to sell the 
property merely because there is a 
mortgage-decree, the object of appointing 
a Receiver in a partition suit would be¬ 
come infructuous, and it cannot be the 
policy of the law to allow the property to 
be sold by difTerent Courts when that 
property is in the hands of a Receiver. 
The mere fact that there is a mortgage on 
the property would not take the case out 
of the general rule that no process can bo 
permitted in respect of the properties in 
the hands of the Receiver without the 
sanction of the Court which appoints him. 
Moreover after attachment and sale the 
possession of the property sold cannot be 
obtained by an auction-purchaser without 
applying to the Court which appointed the 
Receiver. That being so with very 
great respect to the learned judge, it is 
difficult to follow the distinction which he 
makes between execution in respect of a 
simple money-decree and execution in 
pursuance of a mortgage-decree. The 
possession of the Receiver being the 
possession of the Court, no Court can 
interfere with that possession in any 
manner without the leave of that Court. 
The property being in custo^Iia le^is it 
would require very strong authority for 
holding that a mortgagee could set at 
nought the ordinary principle which pre¬ 
vents process being issued against the 
property in the hands of the Receiver 
without the leave of the Court appointing 


him simply because there is a mortgage in 
his favour. Mr. Venkatarama Sastri who 
appears for one of the members of the 
family relies upon various passages in 
Kerr on Receivers and High on Receivers, 
and it is unnecessary for me to refer to 
them. One passage from a well-known 
book is sufficient for the present purpose : 

“ Property in the poggeggion of a Receiver ib 
in the cugtody of the law and cannot he seized 
under a writ of attachment or execution. It is 
in the discretion of the Court to refuse to permit 
a sale of the property in itg possegsion under a 
judgment though the levy wag made before the 
Receiver waa appointed.” 

Alderson on Receivers page 229. 

It is argued by Mr. Krishnaswan^Sjj 

Aiyar who appears for the auction-pur* 
chaser ihat there is no provision of law 
for making the Receiver a party to execu¬ 
tion proceedings and that O. I, R. 10 has 
no application to execution proceedings, 
that S. 141, Civil Procedure Code, cannot 
help the petitioners on the principle of the 
decision of the Privy Council in Thakur 
Prasad v. FakiruUah (7) and that S. 146 
can have no application to the present 
case. The fallacy of this argument lies in 
the assumption that the Receiver is a new 
party. When a Receiver is appointed by 
a Court he takes possession of the* proper- 
ty on behalf of the Court and he is not a| 
party in the sense in which O. I, R. 10 isl 
understood. The Court having taken pos-j 
session of the properties, it appoints anj 
officer to look after the properties on be-j 
half of all the parties and a Receiver is* 
not a legal representative of any party ! j 
nor is he a new party to the proceedings. 

But he represents all the parties for some 
purpose and his duty is that which is ^ 

assigned to him by the Court. It is 'ur- > 

ther contended by Mr. Krishnaswa 'y ^ 
Aiyar that the Receiver has to resi*,;. 
the orders made before his appointmen^jpT^ 
and relies upon Bryant v. Bull and Bull 
Bryant (8). Vice-Chancellor Bacon in 
delivering the judgment says : 

“ The app^'intmont of a Receiver is a matter 
which do^'s net concern mortgagees or prior in- ) 
oambrancers. for a Recf'iver in iho exerciso of 
his {‘uthority will be obliged #o respect former 
orders of the Court; and the p» i •)r incuinbrancers 
will ho at liberty to take such proceedings on 
behalf of their own intc’csts as thev may think 

fit, go that that circumstance cccnsioi s no kind 

of difficulty.’ , 

__ » 

7. (>895) 17 All. lC6=r22 I. A. 44 (P. 0.). 

8. (1878) 10 Ch. D. 165. *• 


6. (1875) 1 Cal. 403. 



1S23 Madras 


RAMASWAMI AIYAR V. SUBRAMANIA AIYAR 


147 


From this passage it cannot be inferred 
that a mortgagee can proceed with the 
execution of a decree in his favour with¬ 
out the leave of the Court appointing the 
Receiver. 1892 Pro. Div. 301 is quoted by 
Mr. Doraiswami Aiyar for the purpose of 
showing that the execution proceedings 
are a continuation of the suit and any 
party can be added at any stage of the 
proceedings. That case has no application 
to the present case as in that case assess¬ 
ment of damages was left over and until 
the assessment of damages was completed 
it could not be said that the suit had come 
to a termination. But in this case the 
mortgage suit of the Kumbakonam Court 
had come to a termination when the final 
decree was passed and there was nothing 
more to be done in the suit. But as I 
hold that the Receivers are not new par¬ 
ties to the suit, I think O. I, R. lO does 
not stand in the way of their being made 
parties._ Considering the fact that the 
very object oi the appointment of the Re¬ 
ceivers was to safeguard the interests of all 
the members of the family and to liquidate 
the debts in the best manner possible, it 
was the duty of the Subordinate Judge of 
Mayavaram to have made them parties to 
the execution proceedings, for the sale it¬ 
self is liable to be defeated for want of 
necessary parties and in any case posses¬ 
sion of the properties sold by Court 
could not be obtained without the leave of 
the High Court which appointed the 
Receivers. Considering the complications 
that might arise hereafter, I consider that 
the Subordinate judge acted with material 
irregularity in refusing to make the Receiv¬ 
ers parties to the execution proceedings. 

I therefore set aside the order of the Sub¬ 
ordinate judge and direct him to make the 
Receivers parties to the execution pro¬ 
ceedings and proceed according to law, I 
allow the petition with costs. The 13th 
respondent will pay the costs of this 
petition. 


1923 Madras. 147. 


Oldfield and Venkatasubba 

Rao, jj. 

r. Ramaswarni Aiyar ... (1st Plaint- 

iff) Appellant. 

T. Suhrajnanta Aiyar 
and others ... (Defend* 

ants 2t 3f 4, 7, 8 and 17) Respondents, 


A. F. A. O. No. 40 of 1919, dated 20ih 
April 1922 from the order of I), J. Madura 
in A. S. No. 24 of 1917, dated 3rd August 
1917, 122 and 123 of 1914 and 26b of 
1916 in O. S. No. 19 of 1895. 


Civtl P. C. (1008) S. 105(\) andO.XX, li. 12—C. 
P. C. (tSb2) Sa. 211 and il'jG -Suit for parltlton — 
Order under old Code whether deerec—Appeal, 

There was no such thinf? as a preliminary 
decree under the old C. P. C. in a suit for parti¬ 
tion, and, of course, no such thing as a final 
decree. Asa matter of practice, the order as 
certaining the several parties interested in the 
property to be divided and their several tights 
therein used to be treated as itself a decree sub¬ 
ject to appeal and as such an order contained 
the adjudication as to the rights and shares and 
per.sons interested, the description of that order 
as a decree may not be considered inapt. The 
so-called decree then ia not a preliminary decree 
but an interlocutory order ascertaining the 
rights and shares with a view to pass the parti¬ 
tion decree. O. XX, R. 12 does not apply to the 
case. 42 .Vad., 290 Foil. 


(p. 148, Col. i; P. 149 Col. 2.) 


Hindu La w —p arttl ion— 
Tiusts Actt S. 95. 


Profits — Interest— 


As in a partition suit, the plaintiS is not 
entitled ordinarily to claim past protits, big 
claim for profits before date of suit must bo dis¬ 
allowed. As regards subsequent profits, be is 
clearly entitled to have an account taken of the 
profits of the properties. A co-owner in posses¬ 
sion of the co-ownership property, is a construct¬ 
ive tru.stee with reference to S. 94 of the Trusts 
Act and is subject to the same liabilities as a 
trustee with reference to S. 95. But it does not 
follow that he is liable for interest on the pro- 
fits. 14 Cal. 493 at p. 500 Foil. 

(P. 150, Col. 1.) 


y S, Partha- 
sarathi Aiyar, S. Venkatrama Aiyar and 

M. C. Vaidyanatha Aiyar —for the Ap¬ 
pellant. 


T, R, Ramachandra Aiyar, T. S. Nara^ 
y^ria Aiyar, T.S. Anantharama Aiyar and 
T L. Venkatrama Aiyar--ior the Re¬ 
spondents. 

Sadasiva Aiyar, J .--The 1st plaintiff 

is the appellant before us in this second 

appeal which is called an Appeal Against 
Appellate Order. 

This litigation has been going on for 

the last 26 years, the suit having been 
filed in 1895. 

It was a suit for partition brought by 
the plaintiff against his father, brothers 
and other members of his family and 
alienees. 

In 1899 when the old Civil Procedure 
Code was m force, the District Judge on 
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appeal made a decree as follows :—“ It is 
ordered that the items Nos. 1, 2, 14 and 
15 mentioned in the Sch. C and the 
moveables m Sch. D (except items 5, 10 
and 37) of the plaint be divided into five 
shares and that the plaintiff be given a 
one fifth share of the same, etc/’ 

As pointed out by Bhashyam Ayyan- 
gar, J. in ^ Mallikarjunadti v. Lin^a- 
murti (1). ' In the case of a suit for 

partition there is to be but one decree” 
(under the old Civil Procedure Code) “ but 
before making that decree the Court may 
appoint a Commissioner to submit a 
scheme for effecting the partition under 
S. 396. There is in the section no re 
ference made to a preliminary decree. All 
that the section enjoins is that the Court 
after ascertaining the several parties 
interested in the property of which a 
partition is sought and their several rights 
therein, may issue a commission, etc." 
Thus, it was only after the Commissioner 
or commissioners sent the report or 
reports and after the actual division and 
allotment of shares to the parties (award¬ 
ing sums if necessary for equalizing 
shares) and after hearing objections to 
the commissioner’s report or reports and 
deciding on those objections (if any) that 
the Court could pass the decree (and the 
only decree) in the suit under the old 
Code. There was no such thing as a 
preliminary decree under the old Civil 
Procedure Code in a suit for partition, 
and, of course, no such thing as a final 
decree. As a matter of practice, the 
order, ascertaining the several parlies 
interested in the property to be divided 
and their several rights therein, used to be 
treated as itself a decree subject to appeal 
and as such an order does contain the 
adjudication as to the rights and shares 
and persons interested, the description of 
that order as a decree may not be con¬ 
sidered inapt. But, the description of 
that order as a preliminary decree and the 
description of the decree passed after the 
report of the Commissioners making the 
actual division as a final decree are not 
authorised by the old Civil Procedure 
Code. 


The distinction between the old Civil 
Procedure Code (S. 396) and the new 
Procedure Code (O. XXVI Rr. 13 and 14, 
and O. XX, R . 18, which contemplate the 

J. (1902) 25 Mad., 244 (277) 


passing of s. preliminary decree in place 
of the order, ascertaining the parties and 
shares and contemplate a final decree 
after the Commissioner’s report has not 
been kept in mind by the lower Courts 
during the progress of the present parti¬ 
tion suit which as I said was governed by 
the old Civil Procedure Code for about 13 
years after its institution and has been 
governed by the new Civil Procedure Code 
during the last 12 or 13 years. 

The result has been that the order pas¬ 
sed in 1899 under the old Code has been 
(by confusion and mistakes) called a 
preliminary decree in the proceedings 
after the new Code came into force and 
what is called a ‘ final ’ decree has (after 
the report of the Commissioner appointed 
in this case in 1915) been passed in Sep¬ 
tember 1916. Against this ‘ final ’ decree 
of September 1916, an appeal was prefer¬ 
red to the District Court which dismissed 
the appeal and against that dismissal the 
present second appeal has been brought. 

I think for the reasons stated above that 
the decree passed by the Subordinate 
Judge in September 1916 is the only de¬ 
cree passed in this case and that the so 
called decree of 1899 is not a prelimin 
ary decree but an interlocutory order! 
ascertaining the rights and shares with a, 
view to pass the partition decree in the case 
after the lands are divided by (and other 
steps taken through) Commissioners, etc. 

I now turn to the merits of tho sub¬ 
stantial questions in the suit. The plaint¬ 
iff in his plaint prayed besides the division 
of the properties owned jointly, the award 
to him of the profits of his share of the 
lands for the three years preceding the 
date of the plaint and of subsequent pro 
fits, (till possession was given of his 
Shares! from defendants 1 and 2. (The 
1st defendant died after the suit) The 

‘S'”jitat o„ the „ 
of those profits. Here again, ( have to 

inTto°"n correspond 

ng to profits seems to have been trans¬ 
profits'" L ‘the ‘ 

prohts m the judgments and orders 

/f this M disposal 

to the defi f' profits " according 

old ^Civll "i 211 of the 

Cl 12 of ^°de and in S. 2. 

Selil, whiS -ITi:, 
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The observation of their Lordships of 

the Privy Council in Prithi Pal v. 

Jowakir Singh (2) may be quoted in this 

connection. “The District Judge thus 

proceeded erroneously in their Lordships’ 

opinion to treat the claim for an account 

of the proceeds of the family estate as a 

claim for mesne profits, and quoted the 

provisions of the Code of Civil Procedure 

as to mesne profits. These provisions are 

intended for and are applicable to suits 

for land or other property in which the 

plaintiff has a specific interest, and not to 

a suit for partition where he has no 

specific interest until decree.” As pointed 

out by their Lordships, a member of a 

Hindu family suing for partition and for 

the profits on his share is really suing for 

an account of the profits received by the 

manager or the persons in possession so 

that the proceeds so received by the latter 

which are also divisible property may be 

divided and his share therein also given to 

him. As stated by their Lordships at 

page 512, a sharer has a “ clear right ” 

to an account of the profits received by 

the person in possession of the whole, and 

to be awarded his share thereof, not as 

mesne profits received by a person 

in wrongful possession but as appurtenant 

to the plaintiff’s right in his share of the 
lands. 

The lower Courts have rejected the 
plaintiff’s claim to his share of the profits 
received by the defendants from the divi¬ 
sible property for reason?, which I shall set 
out in the words of the Subordinate 
Judge: “ The objection of the first 
counter-petitioner” (the 2 nd defendant) 

that the petitioner is not entitled to ask 
for mesne profits seems to me well found¬ 
ed. In the suit, mesne profits have been 
prayed for but none appear to have be'^n 
granted. The preliminary decree does not 
make any mention of mesne profits nor is 
any provision mads therefor therein.” 
Ihis opinion of the Subordinate Court 
was pronounced not in what is called the 
. hnal judgment” of 13th September 1916 
m pursuance of which the Subordinate 
Judge passed what he called the “ final 

ecree but in an order passed in 
November 1915 by his predecessor on 
three interlocutory applications made for 
appointment of a Commissioner and for 

e taking of other necessary steps in the 


suit. The District Judge on appeal from 
the final (or only) decree refused to con¬ 
sider whether an account should be taken 
of the profits alleged to have been received 
by the 2 nd defendant and the reason is 
thus shortly stated f»y him. “ It has 
already been decided that the preliminary 
decree did not provide for mesne profits, 
and I cannot go into that in this appeal.” 
The reason so given is rather obscure. It 
is contended that what the District Judge 
meant was that as the previous Subordin¬ 
ate Judge had decided in November 1915 

that the preliminary decree did not provide 
for mesne profits and as that opinion of 
the Subordinate Judge (when deciding 
interlocutory applications) had become 
final by not having been appealed against, 
the plaintiff was not entitled to reopen 
that matter. If that is the meaning of 
the District Judge’s observation, I think, it 
is erroneous in law. Neither the order 
appointing the Commissioner nor any 
opinion e.'cpressed therein can be the 
subject of an appeal and under S. 105, 

Cl. (l), Civil Procedure Code, a party has 

a right to appeal from a decree and any 
error in any order affecting the decision 
of the case passed in unappealable inter¬ 
locutory proceedings before the decree 
may be set forth as a ground of objection 
in the Memorandum of Appeal. This, of 
course, means that that ground is open to 
him when appealing from the decree and 
should be considered and disposed of in 
deciding the appeal, if taken. 


Oldfield, JJ., in A. S. 

explaining Ghulusum 
Bibi V. Ahamadsa Rowther (j) and to the 
decision in Ramnath v. Goturam ( 4 ) and 
the other decision referred to in the latter 
case m support of the following conclu- 

R. 12 , Code of 
Civil Procedure, relating to technical 

mesne profits does not apply to the 

Sh” partition of 

lands and the profits which are accruing 

on the lands which ultimately might fall 
to his share under the decree : ( 2 ) That 
unless a preliminary decree for partition re¬ 
fused or should be deemed to have refused 
to grant profits, the Court is not preclud- 
ed from granting profits in its final decree. 
In the present case, O. XX, R. u, does 


3. (1919) 42 Mad. 296. 

(1920) 44 Bom. 179. 


2. (1887) 14 Cal. 493 (509)=14 i, a. 87. 
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not apply » there was no such thing as a 
preliminary decree and there was no ex¬ 
pression of opinion against the award of 
profits before the decree or order of 1899 
was passed and no refusal in the decree 
or order of 1899 to award such profits. On 
the other hand, the division directed by 
the order 1899 impliedl^f recogni^^ed the 
right in the plaintiff to the award of pro¬ 
fits accruing on the plaintiff’s share. In 
all adjudications which are not intended 
to be final but only to be determinations 
of some of the questions involved in a 
suit, there is and ought always to be im¬ 
plied the reservation of leave to all parties 
to apply for further directions and ad¬ 
judications necessary for the complete 
trial and complete disposal of the litiga¬ 
tion. 

If this view (which I hold to be the 
true legal view) be taken, the lower Courts 
were wrong in not going into and decid¬ 
ing on the clear right of the plaintiff to 
have an account taken of the profits of 
the properties in which he was awarded 
a share and in not giving him the appro¬ 
priate relief in respect of such profits in 
the decree which was intended as the 
final stage in the disposal of the suit. 

I now come to the above real question 
in dispute, namely, whether the plaintiff 
is entitled to have an account of the pro¬ 
fits as claimed in the plaint. As in a 
partition suit, the plaintiff is not entitled 
ordinarily to claim past mesne profits, his 
claim for profits before date of suit must 
be disallowed. As regards subsequent 
profits, he is clearly entitled to have an 
account taken of the profits of the pro¬ 
perties proved to have been in the 2nd 
defendant’s possession, such profits being 
treated as appurtenances and accretions 
to the properties, the right to a share in 
which has been declared in the plaintiff’s 
favour in the order of 1899. I would 
therefore call for findings on the follow¬ 
ing issues:— 

(1) What are the properties which 
have been in the 2nd defendant’s posses¬ 
sion since the date of the suit up to the 
date when the plaintiff’s share according 
to the decree was divided off and placed in 
his possession ? 

(2) What is the value of the net pro¬ 
fits which have been so received by the 
2nd defendant from the plaintiff’s share 
of the lands ? 
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Time for submission of findings will be 
three months from the date of the receipt 
of records by the District Court and ten 
days will be allowed for objections. 

Napier, J.—I agree. 

[In complianoe with the order contained in 
the above judgment the District Judge of Madura 
submitted the following 

FINDINGS. 


1st Issue.- On the evidence I am satisfied 
that, as contended by 1st plaintiff, 2nd defendant 
has had 8, No. 233 and items, 7, 14, 16 all along 
that from 1905, except that the 1st plaintiff 
enjoyed his ehuro of S. No. 233 in 1902 by way 
of rent and that he has had items 4 to 6 and S. 
No. 239 fiom the dates when he respectively 

redeemed thorn in 1908 and I find on this issue 
accordingly. 

My finding on the S'^cond issue is that the 
former amount has been received by 2nd defend¬ 
ant from Ist plaintifi’fl share but that the latter 
amount has also to be added if 2nd defendant 
has rocoverod or does recover from Ist plaintiff 
anything under the Subordinate Judge’s order 
of 25th November 1920 ] 

Oldfield, J. :—The first issue remand¬ 
ed relates to the properties in the posses¬ 
sion of 2nd defendant. Some attempt has 
been made to argue that certain proper¬ 
ties, to be referred to as the mortgaged 
items, have, since their delivery to plaintiff, 
to which reference will be made, been 
regained by 2nd defendant, wholly or in 
part. But that rests only on references to 
allegations to that effect in the Subordin¬ 
ate Judge’s order on E. P. No. 154 of 
1919 and E.A. No. 194 of 1920, on which 
no finding was reached, and is not sup¬ 
ported by any evidence taken on the 
remand. 

In fact there is no indication that this 
matter was ever submitted to the lower 
Court at the remand hearing or had been 
mentioned to the learned Judges, by whom 
the remand was ordered. Similarly as 
regards the suggestion that some proper¬ 
ties were for a time in the possession of 
the father of plaintiff and 2nd defendant 
after the institution of the suit. No other 
objection to the finding on the first issue 

remanded has been made. We therefore 
accept it. 

On the second issue remanded, relating 
to plaintiff’s share of the net profits re¬ 
ceived by 2nd defendant and to be ac¬ 
counted for by him from plaintiff’s share 
of the lands, or rather from the lands 
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assigned to the latter, we have been 
unable to ascertain and the learned Vakils 
concerned cannot say how the total found 
payable to plaintilT has been reached. Wo 
therefore can only with the assistance of 
the materials now available and accepted 
by the lower Court indicate the lines, on 
which the account must be taken. The 
2nd defendant was in possession as mana 
ger of the family, until on the date of 
the plaint the joint family became divided 
and a tenancy-in-common replaced it, 
2nd defendant continuing in possession 
as one of the co-tenants. It is therefore 
possible to say at once that he has from 
the date of plaint (22nd August, 1895) 
been accountable for plaintiff’s share of 
the produce of all the lands with the 
exception for the present of Survey 
No. 228-B (representing items 1 and 2), 
233 (item 3) and items 4 to 6, because the 
special considerations applicable to these 
require separate treatment. 

The question is next whether plaintiff 
is entitled to interest on his share of the 
profits for each year from the time when 
2nd defendant received it. As a co-owner 
in possession of the co-ownership property, 
he was, it may bo conceded, a construct¬ 
ive trustee with reference to S. 94 of the 
Trusts Act and was subject to the same 
liabilities as a trustee with reference to 
S. 95. But it does not follow that he is 
liable for interest on the profits. For it 
has not been shown how a trustee can 
ordinarily be so liable in the absence of 
any breach of trust established against 
him in the special circumstances enumerat¬ 
ed in S. 23. There is no imputation on 
2nd defendant’s realization of profits as 
fraudulent or inefficient! and, when the 
suit might at any moment during the long 
period of its suspension have been resum¬ 
ed and it might have been necessary 
for 2nd defendant to produce the funds 
in his hand, we are not prepared to 
hold that he was bound by S. 20 to in¬ 
vest them. Authority is, as my learned 
brother has shown, againt the duty of a 
trustee ordinarily to pay interest on profits. 
We accordingly cannot hold 2nd defend¬ 
ant liable for it. and, taking this view, we 
need not consider whether the learned 
Judges, in holding him liable for profits, 
not mesne profits, in the order of remand, 
intended, as has been argued before us, to 
deal with the matter. 


Of the mortgaged properties Survey 
No. 233 (item 3) was subject to a simple 
mortgage and was, it has been found, 
throughout in 2nd defendant’s possession I 
Survey No. 228 B and items 4 to 6 wore 
under usufructuary mortgage and returned 
to his possession only on his redeeming in 
19C8. The fact that ho advanced the 
monies by which Survey No. 233 was 
retained under O. XXI, R. 89 and by which 
the other items just enumerated were 
regained for the family, cannot affect his 
right to profits after the payments. For 
it is clear from the lower Court’s state¬ 
ments I and II, that the receipt of profits 
for previous years had placed sufficient 
family funds in his hands for these 
purposes and that no expenditure of his 
own money, in virtue of which he can 
claim any special right over the profits, 
took place. He must therefore account 
for the profits of these lands also, of 
Survey No. 233 from the date of plaint 
and of the others from the date of his 
regaining possession on redeeming : but 
on these profits also no interest will be 
payable. 

As regards the properties last mention¬ 
ed as having been subjected to usufructu¬ 
ary mortgage, and it would appear, since 
the order to be next referred to is not 
explicit, also in respect of others, the 
maUer is complicated by the fact that 
plaintiff and 7th defendant took delivery 
of their shares in execution of the first 
decree passed by the Subordinate Court 
without reimbursing 2nd defendant what 
he had spent on redemption. In appeal 
the District Judge held that they should 
have reimbursed him before doing so and 
on 20th February 1920 they deposited the 
amount and retained possession. Later 
however 2nd defendant in E. A. No. 194 
of 1920, obtained from the Subordinate 
Court an order directing payment by them 
of profits for the properties for the 
period, - during which their possession was 
eventually held to have been unjustifiable 
before his reimbursement. It is argued 
that this order became final and that 2nd 
defendant must be allowed to retain the 
amount paid under it without reference to 
his liability in the general account which 
is now being taken. This is not sustain¬ 
able. It is clear that the Subordinate 
Court was dealing in its order only with 
the matter immediately before it» the 2nd 
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defendant’s right to restitution of profits 
in connection with the lower appellate 
Court’s alteration in its decree, not with 
any general or final account. In fact the 
right to such an account had been dis¬ 
allowed by the lower appellate Court in 
paragraph 3 of its judgment and this 
disallowance was the subject of the appeal 
to this Court. Second defendant must 
therefore refund to plaintiff and 7th defend¬ 
ant what they paid him by credit in the 
account to be taken. 

The remaining question is whether 2nd 
defendant is entitled to interest on the 
amounts paid by him under O. XXI, R. 89 
and for redemption. As the payment 
must be regarded as made from the family 
funds in his hands, the decision must be 
in the negative. His claim to interest at 
9 per cent on Rs. 271-0-6 paid under O, 
XXI, R. 89, would in any case be excessive, 
since the debt was outstanding at 6 per 
cent only, having been merged in a decree. 

The foregoing deals with the objections 
to the lower appellate Court’s finding, so 
far as they have been pressed. In accord¬ 
ance with it plaintiff (and the same will 
apply to 7th defendant, when his claim is 
put forward) will be entitled to (l) his 
share of the profits as ascertained in state¬ 
ments i, ii and iii from date of plaint on 
all the items assigned to him» except 
Survey No. 228 B, and items 4, 5, G and 
on them from and including the crop 
season of October 1908 (2) credit for half 
the amount paid by him and 7th defend¬ 
ant under the order on E. A. No. 194 of 
1920. There will be no interest on (l) 
for the reasons already given or on (2), 
because it represents profits, which plaint¬ 
iff took prematurely and which would 
not have carried interest, if they had been 
realized by 2nd defendant. Similarly 
the amounts expended by 2nd defendant 
under O. XXI, R. 89 and on redemption 
carry no interest. They and their share of 
them repaid by plaintiff and 7th defendant 
can therefore be left out of the account, 
2nd defendant retaining the amount of 
that repayment. 

The appeal is adjourned for seven days 
in order that the practitioners concerned 
may consider the preparation of an 
account on these lines. 

Venkatasubba Rao, J. :—I am of the 
same opinion, and I should like to state 


my reasons for holding that the 2nd 
defendant is not liable for interest. 

On behalf of the plaintiff it is argued 
that the 2nd defendant stood in a fiduciary 
relation to him and would therefore be 
liable to pay irterest upon the rents 
received from the lands. 

In the first place, I am not satisfied 
that there is any fiduciary relation bet¬ 
ween the plaintiff and the 2nd defendant. 
After the interlocutory order of 1899 it is 
no doubt conceded that the parties became 
tenants-in-common with reference to the 
properties in question. But we have not 
been referred to any authorities in support 
of the proposition that the 2nd defendant 
stood in any fiduciary relation to the 
plaintiff. The decision in Kennedy y, 
De Trafford (5) is the other way. Action 
was brought against the mortgagees of 
some property to set aside a sale made by 
them under the power of sale contained 
in their mortgage-deed. The property 
mortgaged was held by two persons as ten¬ 
ants-in-common. They were co-owners, 
each possessing an undivided moiety. The 
mortgagees, gave notice that unless the 
parties paid off the mortgage the former 
would be prepared to sell the property at 
a price which would realize principal, 
interest and costs, and finally one of the 
mortgagors became the purchaser. The 
sale was impeached by the representative 
of the other mortgagor on the ground that 
it was made to a person who was incap¬ 
able of buying the property because he 
was in a fiduciary relation. Lord Her- 
schell observes : 

“ But thon it h said the mere fact that 
Kennedy was co-owner with Dodson of this 
property creates such relationship between them 
that one co-owner oould not take this property 
and hold it for himself, but that the other 
co-owner is entitled on equitable grounds to 
have it declared that the benefit of one half of 
that purchased should be his. My Lords, no 
authority has been cited in support of such a 
proposition. ” 

In the Court of appeal Bindley, L. J. 
made the following observation in regard 
to this contention by the plaintiff, the 
co-tenant :— 

“ We are asked to say, and the point ig an im- 
portant one, thatoneof several tenants-in-com 

mon cannot get in for his own benefit an out 

standing encumbrance or an outstanding estate 
or cannot be treated otherwise than as fiduciary 
owner standing in some fiduciary relation to his 


5. (1897) H. L. A. C. 180. 
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oo-tenant. As a general proposition that appears 
to me not to be the law of England.” 

Even assuming that there was a fiduci¬ 
ary relation, is the 2nd defendant liable 
for interest upon the rents of the land in 
his possession ? In Bloi^ v. Johnson (fi), 
Lord Chelmsford, L.C., stated that general¬ 
ly interest cannot be recovered upon the 
arrears of income. Several cases are re¬ 
ferred to in the judgment and the rule is 
said to be the established rule of the Court, 
which however, is only general and not 
inflexible. 

In Silkstone and Haigh Moor Coal 
Company v. Edey (7), it was held that 
upon the setting aside of a sale by a 
trustee of a trust property to himself and 
the reconveyance of the property to the 
beneficiaries it is not the practice of the 
Court to charge the trustee with interest 
on the rents and profits received by him 
since the date of the sale. 


Lewin states the law thus relating to the 
right of the beneficiary to have the pro¬ 
perty reconveyed to him : 

** The cestique trust, if he chooses it, may, have 
the speoifio estate reconveyed to him by the 
trustee or where the trustee has sold it with 
notice by the party who purchased, the cestique 
trust on the one hand paying the price at which 
the trustee bought with interest at 4 percent., 
and the trustee or purchaser on the other ac¬ 
counting for the profits of the estate but not with 
interest.'’ 

Stirling, J.. in the case referred to above 
1900 (l) Ch. 167 approves of the statement 
of the law in * Lewin onTrusts.’ 


Macartney v. Blackwood (8), which is 
referred to in the judgment of Stirling, J„ 
is also an authority for the proposition that 
when the sale is set aside, interest on the 
rents is not allowed. 


In Halsbury’s Laws of England, Vol. 28, 
at page 191 a statement of law is made 
to the same effect. 


Interest was, no doubt, charged on 
arrears in some cases as Melland v. 
Gray { 9 ) a.nd Gilroy v. Stephen {\0), but 
it seems to me that the cases fall, in the 
words of Lord Chelmsford, L. C., in 
Bhgg V. Johnson (ll), within the range 


6 . 

7. 

8 . 
9. 

10 . 

11 . 


(1867) 2 Oh. App. 226. 

(1900) 1 Gh. 167. 

(1795) Ridge L. and 8. 602. 
2 Collyet 295=68 E. R. 744 . 
(1882) 46 L. T. 761. 

(1867) 2 Ch. App. U25. 
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of another principle of equity that where 
an executor or a trustee unnecessarily 
detains money in his hand which he ought 
either to have invested or to have paid 
over to the person entitled to it, he will 
have to pay interest on it. The Lord 
Chancellor observes: 

” Where money is thus improperly retained 
It appears to me to be immaterial how the sum 
has arisen whether from a legacy or a distribu¬ 
tive share or a residue or the arrears of income; in 
the latter case the claim for interest is not made 
on account of arrears, hut for the improper keep¬ 
ing back of a sum of money, from whatever 
source derived which the executor or the trustee 
ought to have paid over.” 

As my learned brother has pointed out, 
it cannot be said in this case that the 2nd 
defendant was bound to invest the profits. 
The plaintiff had the conduct of the suit 
and it was quite open to him at any 
moment to ask for possession of the pro¬ 
perties, for an account of the profits and 
for payment to him of the sum ascertain¬ 
ed to be due. The delay is not attribut¬ 
able solely to the 2nd defendant, and the 
plaintiff has failed to show any grounds 

for making the 2nd defendant liable for 
interest. 
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Spencer and Devadoss, JJ, 

Oltyatk Vazhayil Abuvakkar and 
others ... (Plaintiffs Nos. 1 to 28, 

30 and 31) Appellants. 

V. 

Oliyath Kunhikuttiyali and 

others ... (Defendants Nos. 1, 2, 
4 to 10, 12 to 34, 36 to 39 and 41 to 70) 

Respondents. 

F. A. Nos. 182, 337 and 328 of 1920, 
dated 9th August 1922 from the Subordin¬ 
ate Judge, Tellicherry, O. S. Nos. 16 of 

1917, 20 of 1919 and 29 of 1918 respect¬ 
ively. 

_ (a) Civil P. C., S. 11^ — Same parties-^Decision 
•» prior suiL 

Plaintifig, members of a Tkavazhi, sued for a 
declaration that the suit properties belonged to 
their Thavazhi, Puthravagasam properties. 
It was found that, in a prior suit by the Karna^ 
van of the Tarwad of which the Tkavazhi in 
question was a branch, the plaint, though 
as originally framed was not against the 
il^vazhuMT^s subsequently amended by making 
the Karnavan of the Tavazki a party defendant 

?? A defended the suit by contending 

that the suit properties were Puthravagasam 
properties, ^e contention was found ag iinst 
and the finding was confirmed on appeal to the 
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High Court to whSoh the members oi the Thava. 
zhi and its Karnavan ware parties. 

(P. 156, Col. 2.) 

3eld^ that the decision in the prior Buit 
against tho operated as res judicata \ 

and the motnbera of the Tkavathi and its Kar¬ 
navan having been parties to the appeal to the 
High Court against the decree in the prior suit, 
the decioion of the High Court was res judicata. 

(P. 156, Col. 2.) 

(b) Malabar Law—Succetsion—Acquisition 

of a member. 

According to the law of Malabar, all acquisi¬ 
tions of any member of a family undisposed of 
at his death form part of the family property 
and do not go to the nephews but fall to the 
manaKement of the eldest surviving male. It is 
also well settled that acquisitions made with 
the help of the funds of the acquirer’s own 
Thavazhi owning Putkravagasam propertie^^ be¬ 
come the property of the Thavaahi and the Kar. 
navan of the vrhole tarwad cannot claim them 
in opposition to the Thavazhi. The mere fact 
that the mother or the father or the TJiavazhi 
was possessed of some funds as a nucleus is not 
sufficient to make out that the acquisitions by 
the male members of the Thavazhi were impress¬ 
ed with the character of Thavazhi property. 2 M. 
H. C. R. 102 Foil. 

(P. 157, Col, i: P. 159, Col. 1.) 

(c) Practice—Law uniform for 60 years— 
Alteration. 

Where the law has been uniform for the last 
00 years it will not be proper for Courts to alter 
it merely because it is opposed to the present 
consciousness of the people, when the legisla¬ 
tion could have altered it. 32 Mad. 361 Con¬ 
sidered. 

(P. 159, Col. 2.) 

(d) Evidence Act, S.\Q-Malabar Law—^Ad- 
mission by junior Anandravan Karnavan. 

A statement made by a person when he was 
a mere junior Anandravan cannot be used as an 
admission against the Tarwad of which he 
subsequently becomes the karnavan. 

(P. 158, Col. 2.) 

(e) Malabar Law—Adverse por,session—Eldest 
male member of Thavazbi as Karnavan. 

Where the eldest male member of a Thavazhi 
happens also to be the karnavan of the Tarwad 
of which the Thavazhi is a branch, there can be 
no adverse possession by the Thavazhi against 
the Tarwad. 

K. P. M. Menon and K. V. Madhavan 
Nair —for the Appellants. 

C. Madhavan Nair^ K, Kuitikrishna 
Menont B. Pocker, V, P. Karunakara 
Nambiary M. C. Sridharan, T. S. Ananta- 
rama Aiyar and A. S. Venku Aiyar —for 
the Respondents. 

Devadoss, J. This is an appeal by 
the plaintiffs against the decree of the 
Subordinate Judge of Tellicherry dismiss¬ 
ing their suit for a declaration “ that the 
plaint properties belong to their thavazhi 
and that the decrees of the Temporary 


Sub-Court of Tellicherry in O. S. No. 18 
of 1914 and of the High Court of Judica¬ 
ture at Madras in Appeal No. 96 of 1916, 
preferred therefrom, are not binding on 
the Vazhayil thavazhi and for incidental 
reliefs. The plaintiffs* case is that they 
and defendants Nos. 41 to 6C are mem¬ 
bers of a thavazhi, known as Oliyath 
Vazhayil Thavazhi, the 1st defendant is 
the Karnavan of the Tarwad of which the 
plaintiffs* is a branch, the defend¬ 

ants 1 to 37 are members of the tarwad, 
the plaint properties are the Puihravaga- 
sa7n properties of the Oliyath Vazhayil 
thavazhi, the other members of the 
tarwad have no interest in the properties 
and that the 1st defendant as Karnavan 
of the Tarwad is not entitled to be in, or 
to claim, possession of them. The first 
defendant contends that the properties 
belong to the Tarwad, and they never 
were the Puthrava^asam properties of the 
plaintiffs* thavazhi, that the suit is barred 
by reason of the decision in O. S. No. 18 of 
1914, and that the plaintiffs are not entitl¬ 
ed to any relief. The other defendants 
who are not members of the plaintiffs* 
thavazhi raise the same contentions as 
those of the 1st defendant. 

Plaintiffs and defendants 41 to 60 are 
the descendants of one Nangomma. She 
had three sons and two daughters (l) 
Pokker, (2) Kunhammad, (3) Kunhayan, 
(4) Kunhacha and f5) Kunhama. 43rd 
defendant is the son of Kunhama. He is 
the Karnavan of the plaintiffs’ thavazhi- 
Nangomma had an elder sister, Achotti, 
whose descendants are defendants 1 to 37. 
Defendants 38 to 40 are the descendants 
of Nangommas maternal aunt Valia 
Aliumma. The 1st defendant who is the 
Karnavan of the Tarwad is the great 
grandson of Achotti. The Subordinate 
Judge dismissed the plaintiffs* suit holding 
that although the present suit was not 
barred by reason of the decision in O. S. 
No. 18 of 1914 yet the plaintiffs failed to 
make out that the properties were the 
Puihravagasam properties of their tha¬ 
vazhi and that though they were acquired 
by some of the descendants of Nan¬ 
gomma, yet they were not impressed 
with the character of Thavazhi properties, 
and that the plaintiffs were not entitled to 

any relief. The plaintiffs have preferred 
this appeal. 

The first point for consideration is 
whether the present suit is barred by rea- 
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son of the decision in the said O. S. No. 18 
of 1914, which was brought by the 1st 
defendant herein as Karnavan of the tar- 
wad, for a declaration that a document 
executed by Koyamutti, the previous 
Karnavan, on 9th July 1909, in favour of 
the defendants 1 to 4 therein was not 
binding on the plaintiff or his iarwad and 
for surrender of the properties to him by 
defendants 1 to 4. The defendants 1 to 4 
filed a Written statement in which among 
other contentions they stated that they 
were members of a thavazhi and that the 
properties in their possession were the 
Puthravagasam properties of the tha¬ 
vazhi and that the Karnavan of their 
thavazhi should be made a party, that 
the properties having been given to them 
for maintenance by the Karnavan of their 
own thavazhi they were entitled to be in 
possession of them and that owing to 
their separation from the tarwadXoxig ago 
there was no community of interest 
between the 1st defendant’s tarwad and 
their thavazhi. The 4Jrd defendant 
herein was added as the 14th defendant 
to that suit in his capacity as Karnavan 
of the Vazhayil thavazhi. He filed a 
written statement and among other 
things he contended that the properties 
in dispute were Puthravagasam properties 
of the Vazhayil thavazhi, that Nan- 
gomma and her children had separated 
long ago from the tarwad and the proper¬ 
ties having been acquired by the members 
of the thavazhi became Puthravagasam 
properties to which the thavazhi alone was 
exclusively entitled, that he as Karnavan 
was entitled to be in possession of them 
and also of the income, and that the plaint¬ 
iffs had no sort of right to any of the pro¬ 
perties of the thavazhi. The Temporary 
Subordinate Judge of Tellicherry held that 
the properties were not Puthravagasam 
properties of the thavazhi but belonged to 
the tarwad and that the defendants 1 to 4 
should surrender possession to the plaint¬ 
iffs, On appeal the late Chief Justice 
and Sheshagiri Aiyar, J., upheld the deci¬ 
sion of the Subordinate Judge and dismiss¬ 
ed the appeal of the defendants. It has 
been found by the Subordinate Judge who 
tried this suit that the conduct of that liti¬ 
gation was bona fidet and it is now conced¬ 
ed in appeal that it was so. 

It is contended by Mr. Menon for the 
appellants that that decision in O.S. No. 18 


of 1914 is not res judicata as between 
plaintiffs and 1st defendant in as much as 
the plaintiff in that suit did not admit the 
existence of the thavaz^hi. He further 
argues that though the matter now in dis¬ 
pute was directly and substantially in issue 
in the former suit, yet that suit was not 
between the same parties in as much as 
the 14ih defendant therein was only 
brought on record on the objection of the 
defendants, and the suit as framed was not 
against the thavazhi as represented by its 
Karnavan. No doubt in that suit the 
plaintiff sued for possession of certain 
properties from persons who, according 
to his contention were not entitled 
to be in possession of them. But the 
defendants vehemently urged that the 
properties belonged exclusively to their 
thavazhi and that the l4Lh defendant was 
its Karnavan and therefore was the 
proper person to represent the Thavazhi, 
It was on the objection of the defendants 
1 to 4 that the plaint was amended on 
4th September 1914 and Olieth Pallikutti, 
the Karnavan of the thavazhi was added 
as the 14th defendant and he filed a 
written statement alleging among other 
things that the suit properties were 
Puthravagasam properties of his Thavazhi 
that there was no community of interest 
between his thavazhi and the tarwad of 
which the plaintiff was Karnavan and 
that the rights, if any, of the tarwad wore 
barred by limitation and that the plaint 
properties had been given for maintenance 
to defendants 1 to 4 who were members 
of his thavazhi and that he was therefore 
entitled to the income of the properties. 
It is difficult to appreciate the contention 
that Xho thavazhi was not represented in 
that suit simply because the plaintiff 
Ignored its existence when he filed his 
plaint though he joined issue with the 
defendants on the questions ‘ whether 
there was a thavazhi and whether the 
properties in dispute were the properties of 
the thavazhi or of the tarwadj It was 
held in Vasudevan v. Sankaran (1) 


A 7 ^ ^ifT ®®Karnavan of a 
^ambudrt tllom or a Marumakkattayam tarwad 
IS, in his representative capacity, joiued as a 

defendant and which he honestly defends, is 

binding on the other members of the family not 

actually made patties.” 


The lead ing judgment in that case is 
1. (1897) 20 Mad. 129 (F. B.) ~ 
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that of Mr. Justice Shephard who observes 
at page 141. 

“ Now it is conceded that, when a Karnavan 
fluae on behalf of the family, he fully representa 
all ita other membera and an adjudication 
therein, if there is no fraud or colluaion, ia 
binding on the whole family. SuhTamcLnyam v. 
Gopala. (2) It is obvioue that in such cases it is 
not possible to maintain any other view. For 
the entire executive authority being exclusively 
vested in the A'ornatan, it is not open to the 
party sued by him to raise any objection to the 
action on the ground of the non joinder of the 
other members.” Byathamma v. AvuUa (8) * * 

“ By parity of reasoning, then, it follows that a 
?carnauan can be sued on behalf of the family. 
It is diflScult to see how this conclusion can he 
avoided, unless the argument of the defendant 
based on the provisions of the Civil Procedure 
Code were correct.” 

It was contended in that suit that under 
S. 30 of the Code of Civil Procedure all 
the members of the family should have 
been made parties. Under the old S. 30 
which was only an enabling section it was 
not obligatory on the plaintiff to make all 
the members of a tarxvad parties to the 
suit. The learned Judge further observes : 

** There are instances where even though tbe 
difficulty with reference to tbe application of 
the general rule has nothing to do with the fact 
that tbe persons interested are numerous, yet 
the law does allow, apart from statute, certain 
persons to prosecute or defend suits in their 
representative capacity, e.g., Hindu widows 
with reference to reversioners; other persons 
having an estate analogous to that of a Hindu 
widow with reference to those entitled to taka 
after such qualided owners and so on. In the 
case last meotioned the limited owners possess 
the representative capacity to sue or defend by 
virtue of their position. This, as already shown 
is eminently true in the case of a Earnavan. 
Consequently he does not require the aid of 
B. 80 to be a tepiesentanvG,bat has the inhereot 
right to aot as such, provided, of course, tbero is 
in the particular case no conflict between his 
own interest and that of the family.” • * • 

*' Therefore uuless there is shown in the words 
of Jessel, M. R., ” fraud or collusion or anything 
of that sort or that the Court was obeated into 
believing that tbe case was fairly fought or 
fairly represented when in point of fact it was 
not,” [Gommissioners of Sewers of the City of 
London v. Gellaily (4)] a decision in a suit, 
defended by a karnavan in his representative 
capacity, must be held to be binding upon all 
those represented by him.” 

In Gobind Chundar Koondoo v. Tartick 
Chunder Bose (5), it was held by a Full 
Bench that: 

“ When once it is made dear that the self 

2. (1887) 10 Mad. 228. 

3. (1892) 15 Mad. 19. 

4. L. R , 9 Ch., D. 616. 

5. (1877) 8 Cal. 146. 


same right and title is substantially in issue in 
two suits, the precise form in which either suit 
was brought, or the fact that the plaintiff in the 
one case was the defendant in the other became 
immaterial.” 

In Kelu Nambiar v. Chathu Nam- 
biar (6) it was held by a Bench of this 
Court, that if a matter be in issue under 
S. 11 of the Civil Procedure Code it is 
enough if the decision about it is neces¬ 
sary for the decree and it is not further 
necessary that there should be an express 
issue about it. In O. S. No. 18 of 1914 
issue No* 4 “ whether the plaint properties 
belong to the Olieth tarwad as alleged by 
plaintiff or to the Olieth VazhayiJ Tha- 
vazhi as alleged by defendants 1 to 4 and 
I 4 and whether there is such a Puthrava- 
gasam Thavazhi as alleged” was distinct¬ 
ly raised, and issue 7 whether plaintiff 
is entitled to recover possession of the 
plaint properties” was also considered. 
It is difficult to see how it can be con¬ 
tended that in the previous suit the 
thavazhi was not properly represented 
and the question in issue in this suit was 
not distinctly raised. Mr. Menon’s vehe¬ 
ment contention that the suit which was 
brought was not against the thavazhi 
and therefore the decision in that suit 
could not operate as res judicata has 
no foundation when it is remembered 
that the defendants raised the question 
of the existence as the thavazhi and 
had the karnavan of the thavazhi 
brought on record as the l4th defend¬ 
ant, and he honestly defended that 
suit by contending that the plaint pro¬ 
perties were Puthravagasam properties of 
his thavazhi and that ho was its karttavatt 
and therefore entitled to be put in posses¬ 
sion of them, should the Court for any 
reason hold that the document under 
which defendants 1 to 4 held them, should 
be set aside. Whatever may have been 
the frame of the suit when it was filed, 
defendants 1 to 4 and the 14th defendant 
were arrayed as appellants and the plaint¬ 
iffs and the other defendants as respond¬ 
ents in the High Court, and it is impos- 
si^ble to contend that the plaintiffs 
thavazhi was not a party to the appeal in 
the face of the records of the appellate 
Court. I therefore hold that the plaintiffs’ 
suit IS barred by reason of the decision of 
the Temporary Sub-Court, TeJIicherry, in 


6. (1919) 25 M. L. T. 66=9 L. W. 84, 
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O. S. No. 18 of 1914. The argument 
founded on the frame of the plaint cannot 
be urged against the Memorandum of 
Appeal to the High Court. The decision 
of the High Court in A. S- No. 96 of 1916 
on the points now in dispute is res judicata 
between plaintiffs and defendants. 

The main contention on behalf of 
the appellants is that the suit properties 
are Puthravagasam properties of the 
plaintiffs’ thavazhij having been acquired 
by the sons of Nangomma with the help 
of funds furnished by their father Mayan 
AH Nagha or by their mother Nangomma. 
It is further contended that even if the 
properties had been acquired by the sons 
of Nangomma without the help of the 
father’s funds or the mother’s funds yet 
as the properties had been treated as the 
properties of the thavazhi for a number 
of years they became the properties of 
the thavazhi: 

“It is unquestionably the law of Malabar 
that all acquisitions of any member of a family 
undisposed of at his death form part of the 
family property and that they do not go to the 
nephews of the acquirer but fall, as all other 
property does, to the management of the eldest 
suiriving male*’. 

Kallati Kunju Menon v. Palat Erracha 
Menon. (7) It is also well settled that 
the acquisitions with the help of the 
funds of the acquirer’s own thavazhi 
owning Puthravagasam properties* be¬ 
come the property of the thavazhi 
and the karnavan of the whole tarwad 
cannot claim them in opposition to the 
thavazhi. In order to succeed the plaint¬ 
iffs have to make out: 

(1) the existence of a thavazhi ; 

(2) (a) that the plaint properties were acquired 
with ihe help of Puthravagasam funds by the 
members of the thavazhi ; 

(6) or that though they were acquired with¬ 
out the help of Puthravagasam funds yet they 
Were impressed with the character of Puthra¬ 
vagasam properties ; 

^ (c) or that the thavazhi acquired by prescrip¬ 
tion a title adverse to the tarwad. 

The plaintiffs’ case is that the plaint 
properties were acquired by the three 
brothers Pokker, Kunhamed, Konhayan, 
the sons of Nangomma by Mayan AH 
Nagha who was said to be the captain of 
a Sailing vessel and they must have 
acquired the pr operties with the help of 

7* 2 M. H. C. R. 162, p, 163, 


the funds furnished by their father. A 
number of documents have been filed to 
support the plaintiffs’ contention. But 
none of them proves that any funds of 
Mayan Ali Nagha were used by the 
brothers for acquiring the large fortune 
they left at their death. Ex. KJ is 
a Puramkadam deed of 18Gi executed 
by Palikkandi Nelliyil Ahmed, to Olioth 
Pokker. In it there is a recital that the 
executant’s Karnavan Palikkandi Kunhi 
Ahmad had demised the shop to Mayan 
Ali Nagha on kanom rights. This docu¬ 
ment is challenged to be a forgery. 
Doubts as to its genuineness were ex¬ 
pressed in the judgment of Seshagiri 
Aiyar, J., in Appeal No. 96 of 1916 and 
nothing has since transpired to remove 
those doubts. Ex. K4 is a sale-deed, 
dated 8th April, 1866. executed by Palik¬ 
kandi Nelliyil Ahmed and his younger 
brother to Olieth Kunhamed and in it 
there is a reference to the document in 
favour of Pokker. Granting that some 
property was acquired by Kunhamed in 
1866 for Rs. 330 with the help of his 
father’s funds, that fact alone will not 
help the plaintiffs unless they can show 
that the properties acquired at Cannanore 
were acquired with the help of the in¬ 
come or the corpus of the property con¬ 
veyed under Ex. K4. There is no such 
evidence on record. It is next urged that 
the funds in the hands of the mother 
Nangomma were utili.red for acquiring 
the properties and reliance is placed on 
Exs. B4, BJ and Kl. Ex. B^, dated 14th 
October. 1830, is a sale-deed of jenmam 
right for Rs. 325 to Nangomma and 
Ex. B3, dated 31st May, 1856, is a 
sale-deed of another property to Nan- 
gomma for Rs,775. Ex.Kl is a sale-deed in 
favour of Nangomma, dated 4th January, 
1862, for Rs. 5,000 said to be taken in 
discharge of a debt bond for the same 
amount in favour of Kunhayan. By Ex. 
Kl was conveyed the family house into 
which Nangomma and her children remov¬ 
ed after the purchase. There is absolutely 
no evidence to show that any help was 
rendered to Pokker by Nangomma by 
supply of funds, whereas it is quite clear 

that Pokker began to acquire considerable 
properties so far back as 1849 : vide Ex. 
K2L It may be that Pokker furnished 
funds for the purchase under Ex. Kl. It 
is easy to suppose that Pokker who began 
to make a large fortune wanted to put 
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some property in the name of his mother. 
Thera is no evidence as to how Kunhayan 
came to lend such a large amount as 
Ks. 5,000 so far back as 1862. The pro¬ 
perties conveyed under Ex. K1 may be 
considered as a gift to the mother by a 

dutiful son who was in affluent circum- 
stances. 

It is next urged that at least for the 
last thirty years, i.e.. since 1891 the 
members of the thcivazhi have been assert" 
ing adverse title to the properties and 
therefore the karrtavan and the other 
members of the tarwad are barred by 
limitation from claiming any interest in 
the properties. In 1891 Oliyath Achotti, 
a grand-daughter of Achotti, the elder 
sister of Nangomma. and the maternal 
aunt of the 1st defendant brought a suit 
for maintenance against Kunhamad 
Kdfnavan of the plaintiff’s thavdzhi. 
He as the eldest member of the whole 
tarwai happened to be at that time 
the karrtavan of the tarwad as well. 
That Sait No. 475 of 1891 was evidently 
intended to test the rights of the members 
of the tarwad to share in the income of 
the properties in the hands of the 
members of the thavazhi. Ex. K7 is the 
written statement of Kunhamed. Therein 
he contended that the properties were the 
separate earnings of himself, of his elder 
brother Pokker and his younger brother 
Kunhayan who were dead at the time, 
having been acquired with the profits of 
the joint trade carried on by them at 
Cannanore with capital furnished by their 
father Mayan Ali Nagha, that the plaintiff 
and her thavazhi were not entitled to be 
maintained out of the income of those 
properties. He further saidthat he was at 
least entitled to 1/Jrd of the properties and 
that the rest 2/3rd had lapsed to the fami¬ 
ly of his thavazhi. It is significant that he 
did not in that statement put forth the 
contention that ih^y \wQxe Puthravagasam 
properties and that he was only entitled 
to be in possession of them as the karna- 
van of the thavazhi. He refused to act 
as guardian of the minor members of the 
tarwad not belonging , to his thavazhi and 
on his objection the minor members were 
represented by the 3rd defendant under 
the orders of the lower Court. The issues 
in that suit were (i) “ whether the parties 
are members of a joint Marumakkattayam 
tarwad having community of property ? 

(2) Whether the defendants, i.tf., the mem- 
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bers of the thavazhi, belong to a family 
or branch separated in interest from that 
of the remaining defendants ” ? There is 
evidence to show that the written stato- 
nient, Ex. K7 was drafted by very well- 
known legal practitioners quite familiar 
with Malabar law and custom and it is 
not likely that if the properties were 
really PtUhravagasam properties Kun¬ 
hamad would not have mentioned that fact 
to the vakils nor is it likely that they 
would not have questioned him about 
them if any materials had been placed be¬ 
fore them to lead them to suspect that they 
might be Puthravagasam properties. His 
contention that he was entitled to l/3rd 
of the properties as having jointly acquir¬ 
ed with his two brothers is opposed to the 

contention that they wqxq Puthravagasam 
properties. In 1891 there seem to have 
been a number of cases and in all of them 
the same contentions were put forward 
but till the year 1910 there is no docu¬ 
ment in evidence to show that any claim 
was distinctly put forward that they were 
Puthravagasam properties. It is next 
urged that the 1st defendant has made 
admissions that the tarwad had no right 
to the properties and K19, and K47 are 
relied on. The 1st defendant did not| 
become a karnavan till 1909 and any! 
statement by him when he was only aj 
junior Anandravan cannot be taken asl 
an admission against the interests of the! 
tarwad. He had no authority to represent" 
the tarwad or to make admissions binding 
on the tarwad. It is alleged that he had a 
motive for making certain admissions as in 
Ex. K19. Whether such statements be 
true or false they cannot bind the tarwad. 

It is next urged that the tarwad did not 
assert its title to the properties after 1891 
when its title was denied by Kunhammad. 

It must be remembered that Kunhammad 
died in 1892 and Koyamutti, his nephew 
succeeded to the karnavanship of the 
tarwad. He happened to be not only the 
eldest male member of the thavazhi but 
also of the tarwad. Koyamutti died in 
1909. After his death the 1st defend¬ 
ant who belongs to a different thavazhi 
from that of the plaintiffs, became karna¬ 
van and the moment he became karnavan, 
he began to contest the right of the 43rd 
defendant and others to withhold the pro¬ 
perties from him. There can be no 
adverse possession against the thavazhi 
inasmuch as the members of Nangomma’s 
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ihavazhi were karnavans from 1871 to 
1909. Mr. Menon relies on Williams v. 
Pott (8j, to show that a person could 
acquire by adverse possession a lesser title 
than he is entitled to. His contention is 
that Kunhammad and Koyamutti, by as¬ 
serting that the properties in their posses¬ 
sion were Pjithravagasam properties, 
though they were Karnavans at that time, 
acquired by such assertion an adverse 
title to the tarwad. No doubt in law it is 
quite possible for a person, entitled to a 
larger interest, by asserting a title less 
than the one he is entitled to for the 
statutory period to acquire such title. 
But there is no evidence to show that 
Kunhammad and Koyamutti ever asserted 
that the plaint properties were Pnihra- 
vagasam properties belonging only to 
their thavazki. Whenever occasion arose 
they asserted that it was the self-acquisi¬ 
tion of Pokker and his brothers and not 
that they were Puthravagasam properties. 
If they were self-acquisitions, the law is 
that on their death the tarwad becomes 
entitled to them. 

It is further urged that several proper¬ 
ties were given for maintenance to various 
members of the plaintiffs’ thavazhi and 
the claim of the tarwad is barred by limi¬ 
tation, it is unnecessary to consider this 
contention seriously when it is remem¬ 
bered that the plaintiffs’ thavazhi fur¬ 
nished karnavans for the tarwad con¬ 
tinuously from 1871 to 1909. Mr. Menon’s 
contention is that he has only to show that 
the family had a nucleus of property in 
order to succeed in the suit. There is no 
authority for the position that the mere 
fact that the mother or the father or the 
thavazhi was possessed of some funds, is 
sufficient to make out that acquisitions by 
the male members of the thavazhi were 
impressed with character of thavazhi 
property. I therefore hold that the 
plaintiffs have failed to prove that the 
properties in dispute are Puthravagasam 
properties. 


The next contention urged by 
Menon is that the Full Bench decisic 
Govindan Nairv, Sankaran Nair{ 
bad law and is opposed to the pr< 
consciousness of the people, and tha 
should reopen the question by refe 
this case for the opinion of a Full Bi 

8. (1871) 13 Eq. Caaea 

9. (1909) 82 Mad. 861 (p, B.), 


That decision was given in 1908, and for 
the last 14 years it has been held to be 
good law notwithstanding the doubt 
expressed as to its soundness by Judges 
quite familiar with the Malabar law and 
customs, namely, Sir Sankaran Nair, 
J., Miller, J, and Sundara Aiyar, J. The 
Madras High Court has held in Krishnan 
y, Damodaran {\Qi), that the principle of 
the decision in Govindan Nair v. San¬ 
karan Nair (9) did not apply to the self¬ 
acquisitions of a female member of a 
tarwad which descend to her thavazhi. 
It may be that the conscioucness of the 
people is opposed to the principle laid 
down, namely that the undisposed of 
separate property of a male member of a 
Malabar tarwad becomes the property of 
the tarwad. It may be that the Mala- 
yalee Community which is one of the most 
progressive communities of Southern 
India, feels shackled by its peculiar laws 
and customs which are archaic and 
antiquated and quite unsuited to its 
present advancement and enlightenment. 
However much one may sympathize with 
the present feelings of the community, it 
is not the province of a Judge to alter the 
law however opposed it may be to the 
consciousness of the people. It is his 
duty to administer it as he finds it. I 
respectfully adopt the language of the 
learned Chief Justice in Govindan Nair Vr 
Sankaran Nair (9): 




— -IM rwuxiju. WU oliyuiu 

act on the maxim stare decisis, and that if the 
law 13 to be altered it should b'l altered b> the 
Legislature which can make due provision for 
the safaguardiog of vested ioterest and existing 


The decision in Govindan Nair v. San¬ 
karan Na:r (9), followed a decision of Mr. 
Justice Holloway in Kallati Kunju Menon 
V. Palat Erracha Menon (2), and seeing' 
that the law has been uniform for the! 
last 60 years it would not be proper to' 
alter it by a judicial decision, when it 

could be done by an Act of the Legisla¬ 
ture. 


In the result the appeal is dismissed 

with costs of respondents Nos. 1 to 4 and 
6 to 34. 

4 

The connected appeals 337 and 338 
follow the decision in the main appeal 
and are dismissed with costs of 1st and 


10. (1916) 38 Mad. 48 (F. B.). 


160 


GOPAYYA V, KRISTNAYYA 


1928 Madras 


3rd respondents in Appeal 337 and with 
costs of 1st respondent in Appeal 338. 

Spencer, J. I agree. 

Appeals dismissed. 
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KRISHNAN and VENKATASUB13A RAO, JJ. 

Gundapaneni Gopayya ... 1st Defend¬ 
ant-Appellant. 



Gundapaneni Kristnayya 

and others ... Respondents. 


S.A. No. 61 of 1921, dated 28th August 
1922 against the order of the Addl. Sub.- 
Judge of Ellore, in A. S. No. 128 of 1920. 


defendants show that the deed itself wasi 
intended by the parties to be the final! 
partition-deed between them, it will bd 
clearly inadmissible in evidence for want! 
of registration. It could not then be| 
treated merely as embodying an agreement 
between the parties and further plaintiff 
will not be entitled to ask for a fresh deed 
as his remedy would only have been to 
get that deed registered, which it is now 
too late to do. See Venkatasami v. 
Kristayya (l). 

As the Munsif disposed of the case 
without taking any evidence, the order of 
remand to him was right and he will now 
dispose of it according to law in the light 
of the above observations. 

Costs will abide and follow the results. 


(a) Evidence Act, S. 92 (2 and Cj)-~Share list 
—Orfli agreement to show it not to he final deed. 

A share though unregistered is admissible 
in evidence to prove an oral agreement of which 
it is only a memorandum and not a formal deed 
of partition which was to follow. 

(b) Registration Act, S. Vl~~Final deed of 
partition. 

A memorandum of what was agreed, if the 
deed itself was intended by the parties to be the 
final partition-deed between them, will be clear¬ 
ly inadmissible in evidence for want of regis- 
tration. 

B. JagannadJia Das —for the Appellant. 

N. Rama Rao —-for the Respondents. 

Judgment Plaintiff has pleaded that 
it was orally agreed between the parties 
that the deed of 16th November, 1914, 
was not to be treated as the partition-deed 
between them but that a fresh formal 
deed was to be executed and registered 
for that purpose. This agreement can 
certainly be proved and it does not in any 
way affect the terms of partition between 
the parties which are noted in the deed. 
The deed calls itself a share list and not a 
partition-deed. If the oral agreement is 
proved, the written deed can only be 
treated as the minutes of agreement be¬ 
tween the parties and not as a completed 
partition-deed and there is no difficulty 
then in admitting it in evidence, for want 
of registration, to prove the terms agreed 
to. 

If on the other hand the plaintiff fails 
to prove the oral agreement set up by 
him and that the deed was only a memo¬ 
randum of what was agreedi and the 


Order confirmed, 

1. (1^93) 16 M. HI, 
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Ayling AND Venkatasubba Rao, JJ. 

Tanjorc Palace Estate 
by its Receiver Sttn- 
daram Iyer ... Appellant— 


Thiyagaraja Pillai ... Respondent- 

Plaintiff. 

F. A. Nos. 82 and 83 of 1921, dated 5th 
January 1922 against the decree of Addl. 
Sub.-Judge, Tanjore, in A. S. Nos. 95 and 
96 of 1920. 

(a) Adverse possession—Mortgagor and mort¬ 
gagee. 

Adverse possession against the mortgagor 
would not operate to the prejudice of the mort¬ 
gagee. The mortgage being simple, a tres¬ 
passer’s adverse possession which commences 
after the date of the hypothecation is not a bar 
to the mortgagee's right to recover the land 
48 Cal. 425 Foil. 

(b) Civil Procedure Code, S, il^Mortgage 
suit — Auction-purchaur. 

The interest of a purchaser at a sale held in 
execution of a mortgage-decree is certainly more 
than merely the interest of the judgment-debtor. 

(c) Limitation Act, Art. ISIScope. 

Art. 187 does not apply to purchasers at sale 
held m execution of mortgage-decrees. 

Rrishnasxva'trii Aiytfr _for tho 

Appellant. 

T. R. Venkatarama Saslri and K. S. 
Sankara Aiyar—Iot the Respondent, 
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Judgment \ —This is an appeal against 
the judgment of the Acting Subordinate 
Judge of Tanjore who reversed the deci¬ 
sion of the District Munsif of Tiruvadi 
on the question of limitation and remand¬ 
ed the suit for disposal on the other issues 
raised in the case. 

The main facts necessary for determin¬ 
ing the issue of limitation may be briefly 
stated. The Kudivaram rights in the 
properties to which this suit relates be¬ 
longed to one Samarao and were sold for 
arrears of rent due by him to the Palace 
Estate and were purchased by one Maria 
Filial on 1—3—1895 to whom the Palace 
Estate granted a Patta. Maria Pillai, on 
1—1—1897j hypothecated the properties 
to one Nethar Bibi who filed O. S. 
No. 400 of 1902 and obtained a decree. 
She assigned the decree to one Thyagaraja 
Pillai and he in execution of the decree? 
purchased the properties, on 5—9—1906 
and obtained symbolical possession of 
them on 27—8—1907. Thyagaraja Pillai 
is the plaintiff in the present suit which 
was filed on 4—9—1918. 

The Palace Estate, the defendant, has 
set up the plea that the suit is barred by 
limitation. One Kalki Ramachandra Rao 
obtained symbolical possession of the pro¬ 
perties in execution of the decree in O. S. 
No. 15 of 189+ of the Tanjore Sub-Court 
and the Palace Estate purchased the 
properties in 1905 for arrears of rent pay¬ 
able to it by the said Ramachandra Rao, 

The Subordinate Judge says in his 
judgment. “ It is not stated or proved by 
the defendant that somebody else was in 
possession on the date of the mortgage 
or that Maria Pillai had no title to mort¬ 
gage on that date”. Maria Pillai was 
therefore not only the owner of the pro¬ 
perties on the date of the mortgage but no 
one other than himself was in possession of 
the properties on that date. The Subor¬ 
dinate Judge also finds that the title of the 
Palace Estate arose only on 22—5—1905 
and it is to be presumed that the Palace 
Estate did not claim to have been in pos¬ 
session of the properties previous to 
, ^ 1905. The defendant was thus 

m adverse possession of the estate from 
22—5—1905 to 4—9—1918 the date of 
the suit. The question to be determined 
IS whether the possession of the Palace 
Estate for over 12 years before the suit 
which admittedly is adverse to the 
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mortgagor is also adverse to the mort¬ 
gagee or Thyagaraja Pillai who got the 
assignment of the decree from the mort¬ 
gagee and became the purchaser of the 
properties. The Subordinate Judge re¬ 
lying on Vyapuri v. Sonamma Bai Am- 
mani (l) held that any adverse possession! 
against the mortgagor would not operate! 
to the prejudice of the mortgagee and! 
that the rights of the plaintiff (purchaser)! 
would not be affect-^^d. We are of! 
opinion that the Subordinate judge’s! 
decision is correct. .^9 Mad. 811 (F. B.)| 
is an authority for the proposition thatJ 
the mortgage being simple, a tres-l 
passer’s adverse possession which com-j 
mences after the date of the hypotheca-j 
tion, is not a bar to the mortgagee’s right! 
to recover the land. After a review of* 
several cases bearing upon the subject 
the learned Judges came to the conclusion 
that the trespasser’s possession which is 
adverse to the mortgagor cannot affect 
the rights of the simple mortgagee and 
that it would be unreasonable to hold 
that the mortgagee’s rights are extin¬ 
guished by the extinction of the mortga¬ 
gor’s title by 12 years’ adverse possession 
before the mortgagee is in a position to 
protect his rights. The reason for holding 
that the simple mortgagee is not affected, 
is that he is not entitled to the possession 
of the property. That this is the princi¬ 
ple underlying the decision appears from 
each one of the judgments delivered in 
the case. In view of the fact that the 
matter is concluded by the authority of 
the Full Bench ruling above referred to, 
we think it unnecessary to discuss the 
other cases that have been cited before 
us. It is sufficient to say that this ques¬ 
tion was considered by the Calcutta High 
Court in Priya Sakhi Debt v. Manbodh 
Bibi ( 2 ) where Sanderson, C. J. and Moo- 
kerjee, J., adopt the view enunciated in 
I. L. R. 39 Mad. 811. They had to deal 
with the question whether adverse posses¬ 
sion against the mortgagor would affect 
the mortgagee. At page 433 Sander¬ 
son, C. J., says : “ In my judgment ‘ ad¬ 
verse possession’ implies that the person 
against whom adverse possession is exer¬ 
cised, is a person who is entitled to 
demand possession at the moment adverse 
possession begins. 


1. (1916) 39 Mad- 811 (P.B,). 

2. (1917) 44 Cal. 425, 
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The mortgage in this case being a sim¬ 
ple mortgage, the mortgagee was not 
entitled to demand possession of the pro¬ 
perty at the time the defendant No. 3 
went into possession in 1892 and indeed 
the plaintiff has never yet become so en¬ 
titled. Consequently, in my judgment, 
Art. 144, even if applicable, will not avail 

the defendant No. 3 to dispute the plaint¬ 
iff’s claim." 

Mr. K. V. Krishnasvvami Aiyar on 
behalf of the appellant contended before 
us that the adverse possession of the tres¬ 
passer would not affect the mortgagee only 
so long as he was a mere mortgagee but 
that he would be affected the moment he 
obtained a decree for sale. We are unable 
to follow this argument because the protec¬ 
tion afforded to the mortgagee was owing 
to the fact that he was not entitled to the 
possession of the property and the mort- 
gagees position in this respect is not 
improved by his obtaining a decree for 
sale. The learned vakil referred us to 
various cases for the purpose of establish¬ 
ing that, when a mortgagee obtains a 
decree, his rights under the decree would 
supersede his rights under the mortgage. 
We do not think that those cases have 
any bearing upon the question at issue 
and following 39 Mad. 811 (F, B.) we 
hold that the rights of the plaintiff (pur¬ 
chaser) were not barred by the adverse 
possession of the Palace Estate which 
commenced subsequent to the mortgage 
in favour of Nethar Bibi. In this view 
the claim of the plaintiff has not become 
barred under Art. 144 of the Limitation 
Act. 

It has next been argued by the learned 
vakil for the appellant that the article 
applicable to a suit of this nature is Art. 
137 of the Limitation Act. He contends 
that this being a suit by a purchaser at a 
sale in execution of a decree, the purchaser 
is bound to come to Court within 12 years 
from the date when the judgment-debtor 
is first entitled to possession J and that 
Art. 137 in terms applies, and therefore 
recourse should not be had to Art. 144. 
What is the result of holding that Art. 137 
applies? Although as has been pointed 
out above, the rights of the mortgagee are 
not extinguished by any adverse possession 
against his mortgagor, time against the 
purchaser under Art. 137 is to be comput¬ 
ed from the date the judgment-debtor is 


first entitled to possession J that is, a 
purchaser will be precisely under the same 
disability as the mortgagor. The right 
conceded to the mortgagee turns out to 
be illusory and the trespasser who could 
not set up his adverse possession against 
the mortgagee becomes enabled to set 
it up against the purchaser at the exe¬ 
cution sale. We may take two illustra¬ 
tions to elucidate this point. Let us 
suppose that a mortgage is executed in 
1880 and the suit upon the mortgage is 
brought in 1890 which is in time under 
Art. 132. We shall assume that the suit 
is finally decided in 1903. The property 
is brought to sale and purchased in 1904. 
In the meantime, a trespasser takes 
possession of the property in 1891 and 
completes 12 years’ adverse possession by 
1903. The purchaser sues in 1904. If we 
accept the contention of the learned vakil 
for the appellant the mortgagor being first 
entitled to possession in 1891, the pur¬ 
chaser’s suit filed in 1904 is liable to be 
dismissed under Art. 137. In the case 
above stated if the mortgagee himself 
becomes the purchaser, the purchase 
confers on him no rights whatsoever, 
whereas it is conceded that as mortgagee 

he had the right to proceed against the 
property. 

The second illustration is this:—The 
rnortgage is in 1880. The adverse posses¬ 
sion of the trespasser commences in 1881. 
The mortgagee files a suit upon the 
mortgage in 1892 and his suit is in time 
under Art. 132. He obtains a decree in 
1894, himself purchases the property and 
files a suit immediately for possession 
against the trespasser. If the view press¬ 
ed upon us regarding the effect to be 
given to Art. 137 is correct, the suit 
would be barred as the same was filed 
more than 12 years since the judgment- 
debtor was first entitled to possession, 
that is 1881. 

It will be noticed that Art. 136 refers to 
a suit by a purchaser at a private sale 
and the time is to be reckoned from the 
date when the vendor is first entitled to 
possession. The sale under Art. 136 is a 
sale of the interest possessed by the 
vendor. Similarly under Art. 137, the 
sale contemplated must be taken to be 
the sale of the interest possessed by the 
judgment-debtor referred to in that article. 
Does the purchaser at a sale held ini 
execution of a mortgage-decree obtain! 
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merely the interest of the judgment-debtor? 
The answer is obviously “no”. The interest 
that the purchaser acquires is certainly 
more than merely the interest of the 
judgment-debtor though it is not neces¬ 
sary for us to define the exact nature of 
the interest acquired by him. We would 
therefore hold that Art. 137 does not 
apply to purchasers at sales held in exe¬ 
cution of mortgage-decrees. We consider 
that this is the only reasonable construc¬ 
tion of Art. 137. 

We may once again advert to 39 Mad. 
811 (F, B ) The facts of that case, as 
appear from the report are these: one 
Solomon Thenkondan hypothecated cer¬ 
tain lands to one Jatho Rao Sahib on 
28th August 1878. The defendant’s ad¬ 
verse possession began in 1890. In 1900 
the suit was brought on the hypothecation 
bond by the mortgagee, and a decree for 
sale was obtained by him on 27th Novem¬ 
ber 1900. In execution of the said decree 
the hypothecated lands were sold to the 
decree-holder’s widow, the plaintiff pur¬ 
chased the lands on 31st October 1906 
and obtained the sale certificate on 1st 
December 1906. She instituted the suit 
in the year 1910. It will be seen that 
adverse possession commenced subse¬ 
quent to the date of the mortgage, the 
28th August 1878. The suit was insti¬ 
tuted about 20 years after adverse posses¬ 
sion began. If, therefore, Art. 137 was 
applied, the plaintiff’s suit should have 
been dismissed. As a matter of fact, it 
was held by the Full Bench that the 
possession of the trespasser was not ad¬ 
verse to the mortgagee and the result was 
that the suit was held to be in time. It 
is noticeable that it was not argued on 
behalf of the defendant in that case that 
Art. 137 applied, although if as a matter 
of fact, the said Article was applied, the 
result of the case would have been differ¬ 
ent. We are not prepared to say that 
It was due to a mere oversight that refer¬ 
ence was not made to Art. 137 ] it was not 
referred to because it was thought clearly 

inapplicable. 

It is necessary to deal with another 
contention of the appellant. He says 
that the plaintiff put forward a specific 
?QOT having obtained possession in 
irtAo having been dispossessed in 

1908, and that the plaintiff*s suit should 
fail because he was unable to make out 


the case set up by him. The appellant’s 
Vakil argues that Art. 142 is the Article 
applicable. Assuming for a moment that 
the plaintiff came with a specific case of 
dispossession under Art. 142 and that his 
allegation in that behalf was disbelieved 
by the Court, does it follow that the 
plaintiff’s suit should be dismissed on that 
ground? Ex hypothesi his right to sue 
accrued only on the 5th September 1906. 
If he instituted the suit within 12 years 
from that date we see no ground for 
dismissing his suit on the score that he 
alleged having obtained possession on a 
subsequent date and was dispossessed l)y 
the defendant. The plaintiff is entitled to 
say that the allegation relating to his 
possession and dispossession may be treat¬ 
ed as superfluous and that he may be 
allowed to rest his case upon the footing 
that his suit is within 12 years of the 
accrual of his right. The occasion for 
the application of Art. 142 does not arise 
when, upon the facts proved or admitted, 
dispossession cannot possibly have accru¬ 
ed beyond 12 years of the institution of 
the suit. The plaintiff could have obtain¬ 
ed possession, if at all, only after his 
purchase on the 5th September 1906, 
which falls within 12 years from the date 
of his suit. In our opinion therefore Art. 
142 is inapplicable. 

For these reasons, v/e agree with the 
Subordinate Judge that the suit is not 
barred by limitation, and would dismiss 
the appeal with costs. 

Appeal No. 83 of 1921 is also dismissed 
with costs. 

Appeal dismissed. 


maaras. loo 


Spencer and Devadoss, JJ. 

Jakkamreddi Seshadri 

Reddi and others ... (Defendants) 

Appellants. 


V. 


Sir S. Subrahmania Aiyar^ 

E.C.LE. and others ... (Plaintiffs) 

Respondents. 

Appeal No. 166 of 1921, dated l6th 

August 1922 against the decree of the 

Sub.-Judge, of Nellore, in O. S. No. 61 of 
1917. 

■ Inam grant — Resumption— 

Court s Power. 
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The dhcretion of exercising its power to re¬ 
sume the prant lies with the Government and 
a Court cannot on the assumption that the 
object of the grant has failed, make any direo- 

should revert to the temple 
and that the trustee should manage it and treat 
it as property belooging to the temple 

(P. 165, Col. 1.) 

(b) Evidence Actt S. 90—Co^j/ of a docuTnentt 
oO years old. 

Where documents are filed, as being copies of 
documeutg more than thirty years old which 
came from proper custody, the presumption, aris¬ 
ing under b. 90, as to their genuineness might 
bo made by the Court. 2 M. L. W. 609 Foil 

(P. 165, Col. 2.) 

ic) Inam Subsistence from produce surplus. 

Where the grant was one of an inam to be 
hold by an individual and his heirs burdened 
with the trust of doing certain services for the 
temple. 

Held, in such cases any surplus income left 
after the performance of the services accrues to 
the benefit of the donee. It is not necessary in 
Buoh cases that the inam holder should account 
for his disposal of the surplus produce of the 
land. 

(P. 166, Col. 2.) 

(d) Civil P, C., S. 92— Removal of trustee -— 
Account. 

Whore the trustees who were illiterate did not 
maintain proper accounts and there was uncer¬ 
tainty as to their legal position under the deed 
of grant, held', there was no reason for removing 
them unless it was proved that they had mis¬ 
appropriated temple income. 16 M. L. W 247 
Dist.; 1918 M. W. N. 786 Foil. 

(P. 167, Col. 1.) 

C. Madhavan Nair and D. A. Krishna 
Variar —for the Appellants. 

T. V. Ramanatha Aiyar —for the Res¬ 
pondents. 

Spencer, J. :—This suit was instituted 
under S. 92, Civil Procedure Code, by the 
President of the Dharmarakshana Sabha 
of Madras which is an institution for the 
protection of religious institutions and by 
another person, who is the 2nd plaintiff, 
for the removal of the defendants from 
the office of trustees of the temple of Sri 
Chenna Kesawaraswami in the village of 
Voddu in the Nellore District and for 
appointing new trustees and for drawing 
up a scheme for the efficient management 
of the temple. The plaint alleged 18 
different breaches of trust against the 
defendants, but the controversy between 
the parties turned chiefly upon the owner¬ 
ship of certain items of immoveable pro¬ 
perty, items 1 to 8. At the time of trial 
it was conceded that items 1, 8 and 3 to 
5 were temple properties to which the 
defendants had no claim. In respect of 
items 6, 7 and 2, the question at issue 


was whether these items were the 
absolute property of the temple being 
endowments granted by the Government 
in the name of the god or whether they 
were service Inams in the name of the 
manager of the temple burdened with the 
trust of getting certain religious duties 
performed. I will proceed to deal with 
these items in the order in which they are 
taken in the lower Court’s judgment. 

Item 6. Thali Maniem Inam. Exs. C 
and Cl, which are proceedings of the Inam 
Deputy Collector and an Inam title-deed 
respectively of the years I860 and 1861 
show that this inam was given to an 
individual named Papiah for making 
ornaments for the deity, that when Papiah 
died, the inam came into possession of his 
wife Lakshmakka, who got a title-deed 
confirming the inam to her and her 
successors free of tax, that afterwards it 
was alienated to a Brahmin named 
K. Subbarayudu by name and that the 
Deputy Collector recommended that the 
alienee might continue to enjoy the inam 
so long as the service was sufficiently 
performed. In 1912 a jitle-deed was issued 
for this mam m favour of. the 1st defend¬ 
ant Ex. VIII and the 1st defendant 
made two statements in 1912 marked 
Exs. Q and Ql, declaring that he was 
rendering the service required by making 
jewels for the Devastanam and that the 
heirs of the former inamdar were not then 
traceable. In his evidence at the time of 
trial the 1st defendant deposed that the 
service attached to this inam consisted of 
getting jewels made by the goldsmith and 
paying his wages, the jewels being for the 
adornment of the god but the cost of 
materials for the jewels was being met 

out of the temple income. The Subordin¬ 
ate Judge was of opinion, for some 
reason which he did not explain, that a 
trustee cannot hold a service Inam land. 
This was not the opinion of the Govern¬ 
ment who granted the title-deed in the 
1st defendant’s favour. The learned 
Judge observes: 


• inai, ini3 land reverted to the 

temple and that it should be held as temple 
property subject to the management of trustees 
es^oially when Government have not ohosen to 
take any step.s for resuming this land. This is 
my finding on this point.’* 


The power of resumption of inam<-. 
however, clearly lies in the hands of the 

Government. The Government has not 
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yet resumed that land but it will no doubt 
do so, if it finds at any time that the 
object of the grant has failed ] while the 
discretion of exercising its power to resume 
the grant lies with the Government' the 
Court cannot make any direction, as the 
Subordinate Judge has done, that the 
Inam should revert to the temple and that 
the trustee should manage it and 
treat it as property belonging to the 
temple. 

Item No. 7.—It appears from the Inam 
Deputy Collector's proceedings, Ex. E, 
that a tope of Iluppa trees once stood on 
this item and that the temple had the 
right to enjoy the oil derived from those 
trees. The Inam Deputy Collector re¬ 
commended that the inam should be con¬ 
firmed in the name of Pedda Reddi, the 
father of defendants, and Subba Reddi on 
condition of paying one-fourth of the full 
assessment as a personal inam. The 1st 
defendant stated that the land had been 
converted into wet and that there were 
no Iluppa trees now standing and the 
Judge has directed that one acre of this 
land in the possession of the 2nd defence 
witness should be treated as the property 
of the temple as that witness admitted 
that he was enjoying that extent for 
doing the service of sweeping and making 
wicks for the lamps of the temple and 
other deities. There is no basis for a 
finding that any portion of the land in 
this item belonged to the temple, for the 
temple was only entitled to the usufruct 
of the Iluppa trees which no longer exist. 
The only order that can be made is that 
the holder of the land should continue to 
enjoy it subject to the trust of supplying 
the temple with oil according to mamool. 

Item No. 2. This is the most import¬ 
ant item as it covers a wide extent of 
land. The first defendant has made a 
statement as to the loss of the original 
title-deeds which he alleges were stolen by 
the 2nd plaintiff when ho was employed 
under him as a clerk and there is no 
particular reason for disbelieving that 
statement which stands uncontradicted 
by any evidence on the plaintiffs’ side. 
Exs. XXXI and XXXI{a) purport to be 
true copies of the original grants signed 
by the defendants grandfather, Jakkam 
Reddi Subba Reddi. These documents 

lower Court on the 
l^th December, 1918, There is no record 
of any objection having been taken 


before the documents were filed as being 
copies of- documents ■ more than thirty 
years old which came from proper cus¬ 
tody, namely the Collector s office ! the 
presumption arising under S. 90 of the 
Indian Evidence Act as to their genuine¬ 
ness might have been made by the Court. 
See Nanii Nair v. Ashta Moorthi Navibti- 
dripad (l). The Subordinate Judge, 
who wrote the judgment in this case, 
remarks that these documents were intro¬ 
duced subject to objection if any ; but, 
unfortunately, he was not the judge who 
heard the evidence and there is nothing 
in the B Diary to show that the docu¬ 
ments were admitted subject to objections. 
It is argued that these documents are not 
properly speaking secondary evidence, but 
I find they bear the signature of the de¬ 
fendants’ father under the words A true 
copy of the original ” which is some gua¬ 
rantee that they were compared with the 
original and found to be correct. The 
appearance also of these documents is in 
their favour. Ex. XXXI purports to be a 
grant of 20 gorrus of forest land to Jak¬ 
kam Reddi Krishna Reddi who was the 
great grand-father of the defendants for 
the purpose of enjoying the land and 
causing the Neivedya and Deeparathanam 
services to be rendered to Sri Chenna 
Keswaraswami. Ex. XXXRa) purports 
to be a grant of 212 3/16 gorrus of forest 
land in favour of Jakkam Reddi Krishna 
Reddi and subject to the same conditions 
as to services to be rendered to the tem¬ 
ple. The land covered by Ex. XXXI(a) 
at that time was probably of very little 
value, but, owing to increase in the vaffie 
of cultivable land and the discovery of 
mica mines in this locality it has now 

become very valuable. Exs. XXXI(6) 

XXXI(c) and XXXl(£i), which are docu- 
ments of delivery relating to this inam, 

arising from Ex. 
XXXI and XXXI(a) and make their 
genuineness more probable. Ex. XII, the 
report made by the Karnams of the vil¬ 
lage m 1824, states that that is a kandriga 
or service inam enjoyed by Jakkam Reddi 
Krishna Reddi for the purpose of making 
Netve(^a and Deeparathnam offerings 
and that he was getting such services 
done to the Swami. The Subordinate 
Judge refers to Ex. 1 which is a kaifiat 
made by the karnam in the village before 


1. (1916) 29 M. L. J. 772=2 L. W. 509. 
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the Collector of the Nellore District in 
1851. He says that the question put 
by the Collector pre-supposes that the 
inam was intended to be the property 
of the suit temple and that the ans¬ 
wer given by the karnam shows that 
the defendants family were simply 
managing this item as Dharmakartas I 
but it does not appear that the defendants 
were parties to this enquiry and the 
opinion of the CollectoTi whether express" 
ed or implied, is not evidence against 
their title. Ex. Ill is another statement 
made by some karnam on some date and 
occasion not known. This document and 
Ex. VII are not of much value so far as 
they conflict with the evidence of the 
deeds of grant. Ex. VII, being a state¬ 
ment made by the uncle of the 1st defend¬ 
ant during the latter’s minority is not 
binding on him as an admission. Exs. B 
and B2 are statem.ents made by the 
village officials and residents of Vadur. 
The circumstances under which these 
statements were made do not appear 
and being statements of persons not 
called as witnesses they are not evidence 
against the defendants. Ex. V the Inam 
Register is an important document and 
in Col. 13 therein the name of the 
original grantees is Sri Chennakeswara- 
swamivaru ; in Col. 16, the present owner 
is stated to be Jakkam Reddi Pedda 
Reddi and Co., managers of the temple 
and in Col. 10 the inam is said to be 
hereditary so long as the service is per¬ 
formed. The title-deed for this land, 
which is described therein as a davadayam 
or pagoda Kundriga inam, Ex. VI was 
granted to “ the manager for the time 
being of the pagoda of Sri Chennakes- 
waraswamivaru,” and the conditions are 
stated to be that a quit-rent of Rs. 57-l2'0 
should be paid and that the inam should 
be confirmed to the said manager and his 
successors so long as the conditions of 
the grant are duly fulfilled. The inam 
statements Ex. XXX(a) records that this 
land was granted by Mr. Travers to 
Jakkam Reddi Krishna Reddi who felled 
the trees, cultivated the land and was 
performing the Neivedya and Deepara- 
thana services in the suit temple. In Ex. K. 
which is a list of cultivation of a portion 
of this inam, it is described as Devudu 
Kandrigai. This is a document signed by 
the 1st defendant and if the expression of 
Devadayam Kandrigai could be treated as 
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an admission that the inam was an 
absolute endowment to the temple, this 
might be utilized as an admission of his 
own want of title but Devudu Kandrigai 
conveys no more than Devadayam Inam. 
Exs. XXXI and XXXI(a) suggest that 
this inam was granted to Krishna Reddi 
for his enjoyment of the produce subject 
only to the duties to be performed on 
behalf of the temple. In Ex. XXXI(a) 
it is recited that the reason for the further 
grant of 212 gorrus was that the grantee 
was undble to fnaintdin himself with the 
lesser extent of 20 gorrus. The docu¬ 
ment states that the grantee should pay 
every year the instalments of the kists to 
Government and enjoy the produce, and 
that things should be carried on in this 
manner as long as it might be deemed 

proper by the Government. The words 
in italics indicated that it was intended 
that Krishna Reddi should derive his 
subsistence from the produce. Therefore 
the grant appears to have been one of 
an inam to be held by an individual and 
his heirs burdened with the trust of doing 
certain services for the temple. In such 
cases any surplus income left after the 
performance of these services accrues to 
the benefit of the donee. See Srini- 
vasacharyulu v. Pratyan^a Mao (2) and 
Mahamrnad Hussain Saheb v. Abdul 
Rahim Beg Sahib, (j) It is not necessary 
in such cases that the inam-holder should 
account for his disposal of the surplus pro¬ 
duce of the land. The other exhibits in the 
case are of minor importance. Exs. S. L. 

R. M. U. A- and Al. If there was any 
admission in paragraph 17 of Ex. Al by 
the defendants Vakil it is not proved to 
have been authorized by them. 

We must reverse the findings of the 
Subordinate Judge on Issue III and hold 
that items 2, 6 and 7 are not recoverable 
from the defendants as being the exclusive 
property of the temple. 

Under the IVth issue it is not shown 
that the defendants commited any breach 
of trust in respect of this land as the 
grant does not provide for the utilization 
of the surplus produce. From Ex. K and 
the plaintiff’s own statement it appears 
that a portion of the lease amount was 
utilized to pay off a promissory note for 
the personal debt, but the defendants have 

2. (1922) 80 M. L. T. lOl. 

8. (1922) Mad. 8 ; 15 L. W. 241. 
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not been asked to explain why they took 
the rent to pay a private debt and there is 
no substantial charge against them under 
this head. The Subordinate Judge found 
the charges B, H, P and Q of misconduct 
not proved. Charge 1 relates to the change 
of Archakas. It is unimportant and it is 
not shown that the defendants deliber¬ 
ately changed any of the old practices of 
the temple. The other charges relate to 
the claim for lands with which I have 
already dealt with. The defendants 
appear to have felt some doubt as to their 
rights in respect of these inams and this 
uncertainty can hardly be stated to have 
been unjustifiable having regard to the 
difficulty felt both by this Court and the 
lower Court in determining what exactly 
was the nature of the original grant. In 
his memorandum filed on 14th November 
1917, the 1st defendant stated that items 
2 to 6 were service Inams and that item 7 
was an Inam belonging to defendants’ 
family. In the argument it was admitted 
that items 1, 8, 3, 4 and 5 belonged to the 
suit temple. In a statement made in 1016, 
Ex. II, the 1st defendant admitted that 
items 3, 4 and 5 belonged to the temple, 
that there was no other land belonging to 
the god and that he was its Dharma- 
kartha and that item 2 was an Inam for 
festival purposes. In Ex. JJ. the defend¬ 
ants’ father first said that he was autho¬ 
rized to use the income of the Devastanam 
lands for the expenses of the temple only 
and then expressed his ignorance whether 
he could use any of the income for his 
own benefit as the patta was in English. 
The defendants are not persons of much 
education and they seem to have been in 
some genuine uncertainty as to what 
their duties and rights were. Their un" 
certainty as to their legal position under 
the deeds of grant and other documents 
is not a reason for punishing them to the 
extent of removing them from office. The 

^ likely to bo better administer* 

ed by being placed in the hands of persons 
unconnected with the family of the found¬ 
er. The defendants are interested in 
seeing that worship is maintained in this 
temple which their ancestor founded. It 
13 not proved that they misappropriated 
any of the temple income. In fact the 
bubordmate Judge finds in paragraph 30 
o IS ju gment that the income derived 
rom the temple properties must have 
een wholly spent for temple purposes. 


The credit of Rs. 32 to the temple in the 
accounts as income of the manyam 
appears to have been calculated upon 
some calculation of averages and does not 
indicate any intention of fraud. The 
1st defendant’s account-keeping was not 
his strong point. The defendants may 
not hitherto have realized their duty of 
strictly accounting for every pie of the 
temple income. This is not a case re¬ 
sembling that of Srinivasa Chariar v. 
Evalappa Mudaliar (4) where a trustee 
was found to have asserted private owner¬ 
ship in himself to trust properties, to have 
strenuously resisted their recovery and to 
have supported this unfounded assertion 
by deliberate concoction of accounts. The 
features of this case are more like those 
of the case reported in Suhbaroya Chetti 
V. Suhramaniya Iyer (5) where we held 
that there was no reason to disturb the 
defendants who had been in possession of 
the office of Dharmakartas for many 
years and belonged to the original family 
of trustees and we declined to remove 
them at the instance of strangers un¬ 
connected with the family, unless we 
found clear evidence of misconduct and 
unless it appeared to be to the clear benefit 

of the trust that the Dharmakarta should 
be removed. 

In this state of things we dissent from 
the lower Court’s finding on issue VII 
that the defendants should be removed 
from their office. This litigation will 
serve as a lesson to them to keep proper 
accounts of the temple income and to 
guard against any mixing of the temple 
property with their own property | sub¬ 
ject to the regular performance of the 
duties imposed in the deeds of grant they 
may continue to enjoy the properties sub¬ 
ject to the trust so long as they are 

managers or Dharmakarthas of the suit 
temple. 

^ The appeal is allowed and the suit 
dismissed. The respondents will bear 
their own costs both here and in the lower 
Court. The appellants may recover their 
costs from the income of the lands. 

Devadoss, J,—I agree. 

Appeal allowed, 

4. (1922) P. 0. 325=45 Mad. 565^ 

5. (1918) M. W. N., 786. 
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Spencer and Devadoss, JJ. 

Joga Yerrayya and others ... Appellants 

—Defendants. 

V. 

Nakina Salleyya Patrtidn 

and others -.Respondents 

—Plaintiffs. 

A. No. 214 of 1921, dated 23rd August 
1922 against the decree of the Sub-Judge 
of Vizagapatam in O. S. No. 50 of 1918. 

(a) Hindu La w—Aliena lion hy Daughter- 
Legal necessity, want of—Grandsons as Re¬ 
versioners^ Settlement by mother. 

Where the daughters, who took properties 
under a deed of settlement made by their 
widowed mother, alienated the properties with- 
out legal necessity the grandsons as reversion, 
ers were held not bound by the alienation. 

(P. 168, Col. 2.) 

(b) Mesne profits—Claim /or, in plaint—No 
specific issue. 

When plaintiffs claimed mesne profits which 
were not specifically denied in the written 
statement, the absence of specific issue on the 
point did not disentitle plaintiff to mesne 
profits. 

(P. 169, Col. 1.) 

(c) Limitation Act, Art. 141— Scope, 

Where an alienation was made by two 

daughters who took the properties under a deed 
of settlement by their mother, held, limitation 
against grandsons who were reversioners ran 
from the death of the last female owner. 13 M. 
L. W. 43G Diat. 

(P. 168, Col. 2 ; P. 169, Col. 1.) 

B. Jagannadha Doss —for the Appel¬ 
lants. 

y. Suryanarayana —for the Respondents. 

Judgment: —This is a suit brought by 
reversioners to set aside alienations made 
by their mother and aunt. The Subordin¬ 
ate Judge decreed the plaintiffs’ suit, 
and those alienees who have not compro¬ 
mised the suit now appeal against his 
decision. There is also a memorandum 
of objections by the plaintiffs on the 
question of mesne profits. 

The last male-holder of this estate was 
Padmanabha Patrudu, the grandfather 
of the plaintiffs who died in 1874. He 
left a widow Iddayyamma and two 
daughters Narasamma and Erakamma. 
The alienations in dispute were made 
by the two daughters, and the basis of 
their power of disposal is Ex. 1, a deed 
of settlement executed during Idda- 
yamma’s lifetime in favour of her two 
daughters Narasamma and Erakamma 
and her foster-daughter, Papayamma. 


The learned Subordinate Judge has found 
that this settlement is not binding on the 
plaintiffs. 

In appeal it is argued that this was a 
bona tide family arrangement and that it 
ought to be supported, so far as the 
members of the family are concerned. In 
support of this contention three decisions 
have been cited. Alusammat Hardei v. 
Bhagwan Singh (1) Mussammat Hlrat 
Bibi V. Musammat Sohan Bibi (2) and 
Upendra Nath v. Bindeshri (3). In 
Mussainmat Hardei v. Bhagwan Singh (l) 
the Privy Council held that the plaintiff 
who was a party to the arrangement was 
bound by her own agreement, and that 
she could not impeach the sale made on 
the faith of that arrangement. But their 
Lordships expressed no opinion as to 
whether this arrangement was binding on 
the grandsons. They observed that that 
question should not be determined in that 
suit in which they had no present interest. 
Mussammat Hiran Bibi v. Musammat 
Sohan Bibi (2) and Upendranath v. Bin¬ 
deshri (j) are cases of a compromise of 
bona fide disputed claim, as is evident 
from the words of Lord Moulton which 
are quoted by the learned Judges of the 
Calcutta High Court. In the present case 
it is not suggested that in 1889 any dis¬ 
pute existed which Ex. 1 was intended 
to settle and the cases cited are therefore 

not in point. The Subordinate Judge was 

certainly right in finding that Ex. 1 wasl 
not binding on the plaintiffs. Ex. 1 
evidently does not embody any familyl 
arrangement because during the lifetime! 
of the widow, Iddayyamma, the twoj 
daughters who would have been thJ 
nearest reversioners if she had died at! 
that time had no authority to deal with* 
the estate. 

[In their Lordships’ opinion none of the 
alienations were such as would be binding 
on the reversioners.] 

It is lastly suggested that the plaintiffs’ 
suit is barred by limitation as the plaint¬ 
iffs’ aunt died in 19( 5 more than 12 years 
before suit. As the daughters of Iday- 
yamma acquired no rights under Ex. 1 
the plaintiffs’ cause of action under Art.l 
I 4 I did not arise until the death of plaint-j 
iffs’ mother, who was the last limitedj 

1. (1915) 20 0. W. N. 105. 

2. (1913) 18 0. W. N. 929=:27 M. L. J. 149 
8. (1915) 22 0. L. I. 452. 



1983 Madns dbivakayagam fillai mohipbbR bowtheh 


169 


( owner and died in 1915, within 12 years 
of the suit. Therefore the suit is within 
time. It is clear from Chen^appa v. 
Bnradagunia (4), that the succession of 
male reversioners to an estate is not 
accelerated by relinquishment of a Hindu 
widow in favour of a co-widow. Time 
begins to run from the death of the 
last female owner in cases where there 
are more than one who has a widow's 
estate. The appeal fails on all points and 
is dismissed with costs. 

Memorandum of Objections. 

In the plaint the plaintiffs claim mesne 
profits at the rate of Rs. 290 for three 
years. In the written statement the plaint¬ 
iffs claim was not traversed on this point, 
but the defendants put the plaintiffs to 
proof of all the allegations in the plaint 
^vhich they do not admit. The question 
of mesne profits was not decided in the 
lower Court on the ground that there was 
no issue on this point. This was not a 
sufficient reason for the omission, as an 
issue should have been framed at the 
trial. The lower Court will now pass a 
final decree providing for mesne profits 
from the date of Narasamma's death until 
possession is given of the items in dispute. 
The lower Court will take such evidence 
as is produced and as it finds necessary as 
to the income of the lands now awarded 
to the plaintiffs. The memorandum of 
objections on this point is allowed with 
costs. In other respects it is dismissed. 

Decree modified. 

4. (1920) 43 Mad. 855. 
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Devadoss, J. 

M. Deivanayagam Pillai ... Petitioner. 



P* T. S, Diwan Mohideen 
Rowther and others ... Respondents. 

Civl. Revn. Petn. No. 340 of 1921, dated 
5th May 1922, from the Sub-Judge of 
Tinnevelly in O. P. No. 3 of 1921, dated 
2nd April 1921. 


CtviJ p. C,, S. Xl6~->Qovt. of India Act^ 8 .107 

Order on petition as to election---District 

and Sub-Judge whether Court—Madras 
District Municipalities Act. 


Court has no jurisdiction to interfc 
with orders passBd by Bub-Judge or Distri 
Judge on petitions presented under the rules ( 

1923 M—22 


the decision of dtflputoa as to the validity of an 
eleotioD held under Madras District ^ruuicipali- 
ties Act, as they aro not Courts as defined by 
0. P. C.. 91 Bom. 279 Poll. 

(P. 170, Col. 2.) 

E. Duraiswamy Aiyar —-for the Peti- 
tioner. 

A. Swaminatha Aiyar —for the Res¬ 
pondents- 

Judgment: —This jq an application to 
revise the order of the Subordinate Judge 
of Tinnevelly refusing to try an election 
petition presented under the District 
Municipalities Act, V of 1920. The 
petitioner and respondents 1 and 2 were 
candidates at an election held on 15th 

March. 1921, to fill up two vacancies in 
the Tinnevelly Municipality. The peti¬ 
tioner is an unsuccessful candidate. The 
respondents 1 and 2 were declared duly 
elected. Under R. 1 for the decision of 
disputes as to the validity of an elec¬ 
tion held under the Madras District Muni¬ 
cipalities Act, the peti tioner applied within 
7 days to the Subordinate Judge of 
Tinnevelly for a declaration that the 
elections of respondents 1 and 2 were 
invalid on various grounds. The Sub¬ 
ordinate Judge who at first granted an 
interivi injunction ultimately refused to 
try the case on the ground that he had no 
jurisdiction to try the election petition. I 
rnnst at the outset say that it is very 
difficult to follow the reasoning of the 
learned Subordinate Judge. R. 1 makes it 
quite clear that the petition should be pre¬ 
sented^ to the District or Subordinate 
Judge having jurisdiction ’. The words 
having jurisdiction mean having terri¬ 
torial jurisdiction over Municipalities to 
fill up vacancies in which the election is 
held and. the petitioner was perfectly 
justified in going to the Court of the 
lowest jurisdiction for obtaining relief 
under the rules framed by the Govern- 
rnent But the question is whether I 
should revise the order which aopears on 

Under the 

^^dras District Municipalities Act, the 
officers who can try an election petition 
are the District and Subordinate Judges. 
1 he question is, when they entertain or 
refuse to entertain an election petition. 
Whether they act as Courts as defined by 

e Civil Procedure Code or as more 
officers who are invested with jurisdiction 
to tty a particular class of cases, namely, 

election petitions. 
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Mr. Swaminatha Aiyar raised a preli¬ 
minary objection that the High Court had 
no jurisdiction to revise an order passed 
by the District and Subordinate Judge 
under the rules framed under the Madras 
District Municipalities Act. The case 
which is almost on all fours with the 
present is Balaji v. Merwanji. (l) In that 
case a Bench of the Bombay High Court 
held that :— 

“ The District Judge acting under S. 23 of the 
Bombay District Municipal Act. Amendment 
Aot, (II of 18S4) is not a (iourt within the mean¬ 
ing of the word in 8. 622 of the Civil Procedure 
Code (Act XIV of 1882), and the High Court has 
no juriediotion to revise hie order refusing to set 
aside an election 

and that-it could not interfere with an 
order as to costs made by him. S. 23 
reads thus :— 

If the validity of any election of a Municipal 
Commissioner is brought in question by any 
person qualified either to be elected or to vote at 
the election to which such question refers, such 
person may at any time within ten daye after 
the date of the declaration of the result of the 
election, apply to the District Judge of the 
District within which the election has been or 
should have been held. The District Judge may, 
after such enquiry as he deems necessary, pass 
an order for confirming or amending the 
declared rooult of the election, or for setting the 
election aside.” 

The learned Judges observe at page 

28 ; : 

** The District Judge in the present case is 
neither of those, and the order can have no 
application to him. He is merely a persona 
designata, and if he has jurisdiction at all 
to award costs, there is nothing to prevent him 
from awarding them on the scale he has 
adopted.*’ 

Though the Madras District Munici¬ 
palities Act uses the word 'Court* in Ss. 47 
and 60, it has carefully avoided the use of 
the word ‘Court* in other sections and the 
rules framed under the Act which have 
the same force as the sections en¬ 
acted by the Legislature’ use only the 
words ‘District and Subordinate Judge.’ 

It cannot be contended with any show of 
reason that by the use of the words 
‘District Judge and Subordinate Judge* the 
Legislature intended that District Court 
and Sub-Court should have jurisdiction. 

If that were so the Legislature could have 
made it quite clear and the rules framed 
under the Act would have put it beyond 
question. I may also refer to Vijiaragha- 
valu Pillai v. Theagaraya Chetti, (2) 


V. mchidben rowther i928 Madras 

where it was held that the High Court 
had no jurisdiction to revise an order 
passed by a Presidency Magistrate in an 
enquiry held by virtue of the rules framed 
by (jovernment under the Madras City 
Municipal Act whereby a Magistrate may 
decide as to the competency or otherwise 
of a candidate for a Municipal election. 
The learned Judges held: 

“That the Magiatrata fa not a Court aabjflot 
to the appellate jurisdlotioa of the High Court 

withiii the meaning of that word in S. 15 of the 
Charter Act and that he was in the position of a 
referee between the President of the Municipal 
Corporation and the candidate.” 

There is also a case in the same volume 
Vasudeva Aiyar y. The Negapatam Devas- 
thanam Committee (3) and the learned 
Chief Justice refers to Balaji v. Merwanji 
(l) in these terms ; 

“ There the question arose with reference to a 
section of the Bombay District Municipal Act 
Amendment Act of 1894. That enactment con- 
tains a section (S. 23) providing that, where the 
validity of any election of a Municipal Com- 
misPioner is brought in question, the District 
Judge, after such enquiry as he deems necessary, 
may make an order confirming the election or 
setting It aside. The Ch ef Justice and Parsons, 

J.. were of opinion that: “A District Judge 
acting under S. 23 of the Bombay District 
Munioipal Act, Amendment Act. 1884, is not a 
Court within the meaning of the word in S. 622 
old Civil Procedure Code. They suggest 
that he was a persona designata apparently for 
a specific purpose. That seems to be eo.” 

In the state of the authorities it is 
impossible to contend that the Madras 
Legislature intended to treat, the officers 
who are to try an election case as Courts 
either within the meaning of S. 115, Civil 
Procedure Code or S. 107 of the Govern- 
mentof India Act. Though I hold that the 
Subordinate Judge’s order is utterly illegal, 
as he had jurisdiction to try the case, I 
am constrained to dismiss the petition 
with costs, as the High Court has no 
jurisdiction to interfere with orders passed 
on petitions presented under the rules for 
the decision of disputes as to the validity 
of an election. 

Petition dismissed. 

3. (1915)88 Mad. 594. ' 


t Ic (1897)21 Bom.‘279. 
2. (1915)38 Mad. 581, 
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Oldfield and Krishnan, JJ. 

Narantakath Avullah ... Complainant— 

Petitioner. 


V. 


Parakkal Mammu and 
others 


Accused- 

Respondents 


Cri. Revn. Case No. 366 of 1921) and Cn. 
Revn. Petn. No. 291 of 1921, dated 13th 
August 1922 from the Sessions Judge, 
North Malabar Dn., C. No. 12 of 1920. ^ 

Penal Code, Ss. 79 and 494—Cri. P. C., S. 439— 
Bigamy — Ee-marriage by Mahomedan wife after 
husband's conversion to Ahamadtyan faith — 
--Ahamadiyans not apostates from Islarn, 

The Ahamadiyana, lollowers of Ahamad who 
lived io the Panjab 15 years ago, are merely a 
sect among Mahomedans and a perEon’s accept¬ 
ance of Ahamadiyan tenets does not reader him 
an apostate from Islam so as to annul a marri¬ 
age contracted by that person previous to bis 
acceptance of Ahamadiyan principles. The 5th 
respondent had been married to the petitioner 
who subsequently joined the Ahamadiyan faith. 
Thereafter the 5th respondent without obtain¬ 
ing any divorce married the 3rd respondent on 
the opinion of certain Muslim theologians, that 
the petitioner's acceptance of Ahamadiyan doc. 
trines amounted to apostaoy. The lower Court 
accepted the view that the adoption of Ahama¬ 
diyan faith constituted apostaoy from IsUm and 
acquitted the accused. 

Held : in revision the deoisioo of tho lower 
Courts must be upset. Though there was no 
question of the application of ynens rea or of 
8. 79, Penal Code in the oase cf au ofieoce under 
8. 494,1. P. C., and though the acquittal was un- 
snstainable, a retrial was not necessary under 
the oiroumstance of the caBe. Principles of 
Ahamadiyan faith discussed. 


Zafmlla Khanj M. C. Parthasarathi 
Aiyangar and P. V, Venugopala Aiyar — 
fot the Petitioner. 

The Public Prosecutor —for the Crown. 

C, Madhavan Nair —for the Accused. 

Oldfield, —We are asked to re¬ 
vise the order of aquittal of the 5th re¬ 
spondent on a charge of bigamy, punish¬ 
able under S. 494, Indian Penal Code, and 
of the other respondents on subsidiary 
charges. The petitioner is the complainant 
who prosecuted the 5th respondent’s hus¬ 
band and the Public Prosecutor who has 
had notice, has under instructions taken 
no part in the proceedings. We should not 
ordinarily proceed at the instance of a 
private party in revision of an acquittal J 
and we do so here, only because we are 
satisfied that a question of public ijn* 


portance relating to the personal status 
of a substantial part of the Moslem com¬ 
munity is raised. 

That question is whether petitioner s ad¬ 
herence to Ahamadiyan tenets made him a 
wwr/ad or apostate from Mahomedanism. 
If it did, it had, it is not disputed, the 
effect of dissolving his admitted marriage 
with 5th respondent J and such dissolu¬ 
tion prior to her re-marriage with 3rd 
respondent is her first and principal de¬ 
fence to the charge. The reply attempt¬ 
ed is that Ahamadiyans are merely a sect 
of Mahomedans, their divergencies from 
ordinary Mahomedanism not involving 
abandonment of that creed or making 
them schismatics. Some objection has 
been taken to our entering on this con¬ 
troversy in revision, by petitioner on the 
ground that it is purely one of fact since 
only his religious views and their ortho¬ 
doxy are in question, and by respondent on 
the ground that it relates only to degrees 
of orthodoxy, which the Court has no 
business to estimate. But, although I 
feel the difficulty involved in an attempt 
to deal with matters, with which I am 
necessarily unfamiliar, and although I 
appreciate the improbability that our 
decision can commend itself to those 
with whom personal associations and 
devotional sentiment must weigh more 
than the materials, on which we have to 
proceed, the issue cannot be avoided. For 
it is one of mixed law and fact, inas¬ 
much as it relates substantially and ulti¬ 
mately to the personal status, which 
petitioner s religious view determines! and 
to say that only degrees of orthodoxy are 
in dispute is to beg the question whether 
the Ahamadiyans’ deviation from Islam is 
such as entails abandonment of any 
essential thereof. 

The lower Court has attempted very 
little by way of direct ascertainment whe¬ 
ther that deviation does so, its conclusion 
appearing really to rest on the finding that 
the Ahamadiyans are regarded as apostates 

by orthodox Mahomedans and the prin¬ 
ciple that : 

doctrine and faith preached in 
the Koran are is to be decided, cot according to 
the interpretation put cn it by individual per^ 
sons, but according to the interpretation gene- 

. ®®J®Pted and adopted by Musalmans as a 
whole. 

And this test, securus judicai orhis may 
in appropriate circumstances have itg 
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value. But to apply it fairly, we must 
make sure that the judgment relied on is 
really general and has been reached by 
the community as a whole and that it has 
been reached after due deliberation and 
the passing of sufficient time for the dis¬ 
appearance of the prejudice which new 
beliefs must always incur. Ahamad, whom 
the Ahamadiyans follow, died, we are told, 
in Punjab in 1908 • and in the 13 years, 
which have passed, it is difficult to suppose 
that Islam or even Islam in India can 
have come to any mature conclusion on 
his teachings. In fact it has not been 
shown that it has done so. For, of 4, 6, 7, 
D. Ws., whose evidence alone is relied on, 
the 1st is the son of the Government Kazi 
of Madras, was formerly an assistant Kazi 
and Arabic professor in a private Mad- 
rassa, in this city, and describes himself 
as now chief priest in a District in the 
Nizam’s Dominions, whilst the other two 
are a Kazi and a Musaliar or religious 
leader in Malabar. The evidence of the 
2 nd attracts suspicion as to the extent of 
his acquaintance with Ahamad’s writings 
and the 3rd said that there was “ no one in 
the Mahomedan world, whose opinion on 
religious matters was binding on the con¬ 
science of Musalmans.” These persons 
are not shown and do not appear to have 
more than a local influence aud reputa¬ 
tion; and there is nothing before us except 
their assertions in some instances of 
doubtful value. In the question propound¬ 
ed to P. W*s., father in the fatwa Ex. I 
“ Religious decrees of learned men of 
Arabia and India declaring Ahamad and 
his followers apostates, are referred to i 
but none is specified either in the question 
or answer and none was produced at the 
trial. In these circumstances it has not 
been established that the Muslim commu¬ 
nity either generally or in India has reach¬ 
ed any decision which we can regard as 
conclusive. 

This failing, discussion has turned on 
the character of the divergences be¬ 
tween the teaching of Ahamad and the 
orthodox creed. The former are enu¬ 
merated, it is not disputed, correctly 
by the lower Court. But as regards the 
latter the parties are at variance, petition¬ 
er contending that the formula “ There is 
one God and Mahomad is His Prophet” 
is exhaustive, and respondents that we 
must take account of other doctrines 
sanctioned by the Koran or other autho¬ 


rities. Petitioner in support of his con¬ 
tention relies on the judgment of Mah- 
mood, J., in QueewEmpress v. Ramzan 
(1), those of Edge, C. J,, and Mahmood, 
J., in Aia-ullah v. Azhn-ullah (2j and on 
Mania Baksh v. Amiruddm (3) as showing 
that monotheism and belief in Mahomad 
as God s Prophet are the only essentials. 
But it is clear that the question in those 
cases was only between one sect and 
another or the general body of Mahome- 
dans as to the right to worship in a 
Mosque or the validity of a Wakf, not as 
it is here, between orthodox and alleged 
schism, to decide between them something 
more is evidently required than tho base 
formula referred to above. For the latter 
portion of it cannot be taken as requiring 
a belief only in the history or legend of 
Mahomad without reference to accept¬ 
ance of his message and ascertainment of 
its terms and of the legitimacy of the 
constructions placed on them later, of 
which in fact in the case of the Ahamadi¬ 
yans respondents complain. The mate¬ 
rials for a conclusion, which the parties 
have provided, are the evidence of the 
witnesses already mentioned, the fatwa 
Ex. 1 , a book M. O. 1 j The claim and 
teachings of Ahamad and a pamphlet 
M. O. V. “ What distinguishes Ahama- 
dees from Non-Ahamadees.” No reliance 
was placed before us on the works exhi¬ 
bited as M. Os. II, III, and IV. 

It is first to be observed that the Aha¬ 
madiyans, statedly at least emphasize 
their adherence to the Islamic formula. 
In M. O. V, Ahamad’s principles are 
stated in his own words beginning.— 

“ Wo are Muslims by the grace of God : Afug. 
tafa, tho Holy Prophet of Arabia, is our loader 
and guide. The wine of our spiritual knowledge 
is from the cup of the Book of God which \ 
called Koran : Every Prophethood has found 
its oulminatioD in that Messenger of God, 
wboGe name is Mohammad. The revelation and 
inspiration that wo receive have not been grant- 
ed us independently, but it is through him 
that wo have received this gift 

and the pamphlet goes on, like the mani¬ 
festoes of other religious developments, 
to state the distinctive features of 
Ahamad’s teaching as a return to the 
early fervour of the recipients of the 
original revelation, an abandonment of 
worldly affairs and political greatness for 

1. (1885) 7 All. 46l! ~ ^ 

2. (1890) 12 All. 494 (p. B ). 

3. (1920) 1 Lah. 817. 
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the earlier more spiritual methods of pro- 
pogating the faith and an eradication of the 
errorsi into which Moslems from time to 
time have fallen. And similarly in M. O. 
1 the first chapter maintains Monotheism 
and the supremacy of the Koran and 
there are (p. 106) extracts from the latter 
under headings: 

The Almighty God declares that Islam is 
the perfect and chosen religion. 

“ The Almighty God commands every soul to 
follow no other religion than Islam, “and 
Mahomad is the Prophet of God for all the 
nations of the world.*’ 

The form moreover to be signed on 
initiation (p. 104) runs: 

“ I bear witness that there is no God but Allah 
He is one, having no partner, and Mahommad is 
the Servant and ^Messenger of Gcd.” 

All this would seem to involve a plenary 
acceptance of Mahomadanism I and in 
fact the respondents objection is to the 
Ahamadiyan additions to it and their 
alleged inconsistency with it. But we 
have, in my opinion, been shown no 
distinct authority as to which doctrines 
of Islam are regarded as fundamental or 
the extent to which additions to them, 
deviations from them or inconsistencies 
with them are permitted. 7th defence wit¬ 
ness no doubt said generally that any 
Mussalman who took away from, added 
to or tampered with the Koran, was a 
murtad and 4th defence witness that among 
sects the differences were not in matters 
of faith, but in ritual ; and there is also 
the judgment of Mahmood. J., in Queen 
Empress v. Ramzan (l) in this sense. 
But 4th defence witness also explained his 
description of some sects as murtads on 
the ground that their deviations from the 
teaching of the Koran were on funda¬ 
mental points, refusing, however, 'to re¬ 
gard the Shiah s disbelief in the first three 
Caliphs as a deviation from the faith at 
^^at private judgment and analogi¬ 
cal deduction are, in appropriate circum¬ 
stances and to a greater or less extent, 
legitimate methods of ascertaining the law 
is recognized in the text books : (Amir Ali 
on Mahomedan Law 11 and 14: Abdur 
Kahim on Mahomedan Jurisprudence 25); 
and we have not been shown how they 
are not also legitimate in theology, so 
long as fundamental principles are main¬ 
tained and the question is only of the 

evelopment to which every creed must be 
subject, so long as it retains life and 


growth and adapts itself to altered condi 
tions. This in fact is enougii to justify 
the Ahamadiyans in their fifth and sixth 
alleged deviations from orthodoxy as 
enumerated by the lower Court. lor 
their abandonment of the sword for peace¬ 
ful argument as the method of propo- 
gation of Islam has been inevitable since 
the cessation of militant conditions and 
the permeation by Mahomedans of coun¬ 
tries, to whose law they owe allegiance J 
and their refusal to acknowledge the 
spiritual supremacy of the Sultan of 
Turkey cannot, if only for chronological 
reasons, be fundamental. 

The remaining four points of diver¬ 
gence, referred to by the lower Court are 
set out in its judgment, the evidence and 
Ex. 1, unfortunately in very general langu¬ 
age, which was not made more specific 
before us. But they amount, as I under¬ 
stand them, to assertions that Mahommad 
and other earlier recognized prophets, for 
instance Jesus Christ, have not been the 
sole channels of communication between 
God and man , that others, for instance 
Buddha) Rama and Krishna have been 
bearers of Divine message ! and that the 
last of such messengers was Ahamad 
himself, who is to be identified with the 
Prophet ‘‘ who will come after me and 
whose name will be Ahamad ” referred to 
in the Koranic verse quoted in Ex. 1, and 
there is also imputed to the Ahamadiyans 
a novel doctrine that “ Jesus Christ is 
still dead and buried and not in heaven.” 
As regards this doctrine it is sufficient 
that it is presented m Ex. 5, (p. 49), the 
only source of information available, as 
founded on the interpretation of the 
Koran and tradition and that it has not 
been shown how rejection of any dogma, 

which is fundamental or affects the posi¬ 
tion and supremacy of Mahommad or has 
been defined by any final or general 
authority, is involved. As regards the 
remaining points it is obvious and the 
references in the latter part of 4th defence 
witness s evidence indicates, that much 
depends on the sense, in which the 
expressions used by Ahamad are under¬ 
stood and the significance of his teaching 
as a whole. If, for instance, he did (and 
we have not been referred to any parti¬ 
cular passage) speak of Krishna and 
Rama as heavenly messengers or Avatars, 
the corrective is given in the far less 
definite claim at p. 160 in Ex, 5. “I do 




AVULLAli i), NlAMMtJ 


iS2d Madras 


not say it to please anybody, but God has 
revealed to me that Krishna and Rama 
were also righteous servants of God and 
had true connection with Him;” and, if he 
did identify himself with the Promised 
Messiah, he explained at p. 143 that ‘‘the 
perfect follower of God’s revelation can¬ 
not be called an independent prophet, for 
this is a disrespect towards the prophet- 
' hood of Mahommad,” and in the note on 
p. 144 that “ no prophet, who is also a 
lawgiver, can appear after the Holy 
prophet, even from among his followers. 
For this door is completely closed.” That 
Ahamad identified himself with the Aha- 
mad, whose advent is foretold in the verse 
above referred to, can involve no 
unorthodoxy, much less rejection of any 
fundamental tenet, unless, what we have 
not been shown, all speculation as to the 
fulfilment of Koranic prophecy is for¬ 
bidden ; and the quotation in Ex. 1 from 
the Alamgari Fatwa must be inconclusive 
in the absence of information as to its 
context or the method, by which its 
author would have reconciled it with the 
Koranic text. Reference has been made 
to the extent, to which Ahamad statedly 
accepted and proceeded from the funda¬ 
mental tenets of Islam. It was then for 
respondents to show that his additions to 
and divergences from them involved their 
abandonment j and it is not possible on 
the materials before us to hold that they 
do so. It is satisfactory that a similar 
conclusion was reached in Hakim Kalib v. 
Malik. (4) It follows that petitioner is not 
a murtad and his marriage with 5th res¬ 
pondent is subsisting. 

This conclusion makes it necessary to 
consider the further defence, accepted in 
the alternative by the lower Court that 
the respondents are entitled to acquittal 
because they acted without mens rea and 
in the honest belief that the marriage was 
dissolved. This is unsustainable. For 
there is not really any question here of 
the doctrine of mens rea or of the 
application of S. 79, Indian Penal Code, 
since the respondents acted under a 
mistake of law or under a mistake of 
niixed law and fact. R* v. T'o/iow, (5) 
being distinguishable on that ground, I 
am with all respect unable to follow the 
authority relied on by the lower Court, 


the judgment of Holmwood, J., in Abdul 
Gham V Azizul Huq (6) and must hold 
that, whatever weight the good faith of 
respondents might deserve, if the proper 
sentences to impose were in question, it is 
irrelevant to their liability to conviction. 

ine case, however, is before us in 
revision and with reference to the last 
clause of S. 439, Criminal Procedure Code 
the only course open to us is to order a 
re-trial. Mr. Zafrullah Khan for peti¬ 
tioner does not ask us to take this course, 
since he desires only to obtain an authori- 
^tive settlement of the questions argued, 
l^urther proceedings are in my opinion 
unnecessary, since respondents acted in a 
mistaken, but honest, belief as to the law 
and only nominal sentences would be the 
result. In these circumstances and for 
this reason, the petition is dismissed. 

Krishnan, j. :-This is a criminal revi¬ 
sion petition filed by the complainant 
against the order of acquittal, by the 
learned Sessions Judge of North Malabar, 
of the accused in Sessions Case No. 12 of 
1922, of whom the 3th accused a Moplah 
wonian was charged with bigamy under 
S. 494, Indian Penal Code, and the rest 
with abetment thereof. The Sessions 
Judge found that the 5th accused was law¬ 
fully married to the complainant but that 
he subsequently joined the new sect of 
Ahamadiyans, and that, thereupon after 
obtaining the opinions of certain Maho- 
medan theologians that his act amounted 
to apostacy and severed the marriage tie, 
she married a second time the 3rd accused 
in the case. She had also pleaded that 
the complainant had actually divorced 

u found against by 

the Judge and had not been renewed 

before us. On these findings the question 

to be decided was whether her second 

marriage amounted to bigamy, and that 

depended on the further question whether 

the act of an orthodox Mahomedan in 

joining the Ahamadiyan sect amounted to 

apostacy under Mahomedan law or not I 

for it is conceded on both sides that one 

of the recognized consequences of apostacy 
by a Mahomedan is to sever his marriage 
tie with his wife. All the authorities are 
agreed on that point. The learned Sessions 
Judge has upheld the contention of 
the accused that her husband did be- 
come an apostate by joining the Aha* 


4. (1917) 2 Pat. L. J. 103. 
(1889) 23 Q. B. D. 168* 


6. (1912) 89 Cal. 409. 
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madiyans. He has also held that even if 
that view was wrong, the woman acted 
with due care and caution and bona fide 
believed that her first marriage had come 
to an end in law and that she was free to 
marry again and therefore she was not 
guilty as there was an absence of mens 
tea or guilty intention. He thus acquitted 
all the accused on those two grounds and 
we have to consider in revision the 
correctness of his views on the two 
points. 

Before doing so it is necessary to 
mention that a preliminary objection was 
taken by the learned Counsel for the 
accused to our hearing the petition on the 
ground that no revision lies against an 
order of acquittal. It cannot however be 
said that the High Court has no power 
to interfere in revision with an order of 
acquittal, for there is no such restriction 
in the sections of the Criminal Procedure 
Code which deal with our powers in revi¬ 
sion, Ss. 435 and 439. On the other 
hand Cl. (4) of S. 439 contemplates 
orders of acquittal being revised, for it 
lays down a restriction on what the 
High Court can do on such a revision. It 
enacts that the Court cannot convert a 
finding of acquittal into one of conviction. 
This Court, however, as a matter of 
sound and recognized practice, has always 
refused to revise orders of acquittal at 
the instance of private parties except in 
very exceptional cases. This, however, 
is, in my opinion, one of those exceptional 
cases as it raises two important questions 
of law, one of them of great interest to 
the new and growing class of Ahamadi- 
yans and to the Mahomedans in general 
and the decision of the case turns entirely 
upon the decision of those two points of 
law and not on any appreciation of 
evidence. In these circumstances we have 
decided to overrule the objection. 

Turning now to the question of apos¬ 
tasy raised, it is undoubtedly a question 
of Mahomedan theolgy to say what devia- 

recognized doctrines of 
Mahomedanism wouldamount to apostasy! 

ut as civil rights and legal status of parties 
are based on its decision, we must decide it 
ourselves. The accused has called 3 wit¬ 
nesses of the orthodox party who assert 
themselves to be men learned in Maho- 
medan theology and who say that the 
adoption by a Mahomedan of the tenets 


of Gulam Ahmed Mirza the founder of the 
sect of Ahamadiyans amounts to apostasy 
under that law I but wo cannot accept 
their opinion as settling the question as 
argued for the accused, particularly as 
they are interested as orthodox Maho¬ 
medans in denouncing the members of 
the new sect as unbelievers and as they 
have not given satisfactory reasons for 
their opinions. As pointed out by Sir 
Abdur Rahim in his Muhammadan Juris¬ 
prudence, page 250, some people are too 
prone to charge others with unbelief and 
treat them as heretics, but the correct 
law is that when heretical doctrines are 
opposed to clear and indisputable texts 
they would amount to unbelief and not 
otherwise. Consensus of opinion as a 
source of law or the doctrine of Ijma is 
not universally recognized among Maho¬ 
medans , but even if we take consensus 
of opinion as a proper source of law there 
has not been, as pointed out by my 
learned brother, such a lapse of time since 
the founding of the new sect of Ahamadi¬ 
yans as to have developed any such 
general consensus of opinion regarding 
the status of its members, we must there¬ 
fore consider the doctrines of Ahamadi¬ 
yans and see whether their adoption by 
Mahomedans would amount to heresy 
and make them apostates or murtads and 
put them outside the pale of Mahome¬ 
danism. It may be observed that in doing 
this we must take the doctrines as pro¬ 
pounded by Ahamed himself and accepted 
by his followers and not the distorted 
version of them as given by their oppo¬ 
nents. It is accepted by the complainant 
that the Ahamediyan doctrines are correct¬ 
ly stated in a small pamphlet by Mr. Sher 
Ali, B.A., and published by Sadar Anjuman 
Ahamadiyya of Qadian, Punjab, entitled 
what distinguishes Ahmadees from Non- 
Ahamadees" filed as an Exhibit in this 
case M. O. 5. The creed of Ahamed is 

set out in it on pp. 2 and 3. It begins by 
saying: 


We are Muslims by the Grace of God, 
Mnstapha (the Holy Prophet of Arabia) is our 

leader and guide.The wine of our spiritual 

knowledge is from the cup of the book of God 
which 16 called the Quran.*’ 


A perusal of what is stated in the 
pamphlet shows clearly that the Ahama¬ 
diyans subscribe to the Raima that there 
IS no God but one God and Mahomed 
IS His Prophet and unreservedly accept 
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the prophethood of Mahomed and 
the supreme authority of the Quran. In 
fact it would seem that they differ from 
the orthodox Mahomedans only in some 
six points which are set out in the pam¬ 
phlet and also by the learned Judge in his 
judgment. 

They are briefly stated as follows 

1. While both parties believe that God had 
been spaaking to hig Prophets in the past the 
Noo-Ahmadoes hold that Mahomed was the last 
prophet with whom God spoke and since then 
he has not spoken to and will not speak to any¬ 
one till the end of time. The Ahmadees on the 
other hand beliave that God continuee to hold 

communion with his holy servants now as in 
the past. 

2. While both sides accept that kfahomed 
was Khatamum-^Nabiyyiu (the seal of the Pro¬ 
phets) they diSor ag to itg interpretation. Ah- 
madees say that it means that no new prophet 
can arise except as a follower of Mahomed and 
bearing his seal and not that no new prophet 
can arise at all as the Non-Ahneadees hold. 

3. Ahmadeos admit into the list of prophets 
before Muh:im‘'d world teachers such as Zoroast¬ 
er, Buddha, Krishna and Ramachandra and 
this they say is according to the Ko^an but Non- 
Ahmadees refuse to acknowledge them as pro¬ 
phets.^ Of course the Ahmadees hold that Ahmed 
was himself a p ophet of God but unlike the ear¬ 
lier propherg he got his prophethood throuph 
Mahomed who was made a prophet.maker by God. 

4. Ahmadees believe that Jesos Christ wag 
actually crucified but be did not die on the cross. 
He came out alive and went to Kashmir and 
died and is buried there. Whereas the Non- 
Ahmadeee hold that Jesus was bodily carried to 
heaven by God before crucifixion. The Ahmadees 
think that the prophecy of the second advent of 
Jesus is to be fulfilled not by Jesus coming 
back in person but by his spirit entering another 
man and they believe this has been fulfilled by 
the advent of Ahmed himself. 

6. While the Non-Ahmadees believe that the 
promised Madhi will carry on a holy war or 
jihad and soread Islam by the sword, Ahmadees 
repudiate this doctrine and hold the promised 
Madhi ai3d the Messiah are the same and that 
he will spread Islam by arguments and heavenly 
signs and not by violence. They accept Ahmed 
as that Messiah. 

6. Ahmadees deny the claim of the Sultan of 
Turkey to the Caliphate and hold that every 
Muslim is bound to remain loyal to the Govern¬ 
ment under which he lives and which protects 
him. 

These are said to be the main differ¬ 
ences. I agree with my learned brother 
in thinking that these differences are not 
sufficient to justify us in holding that 
[that the Ahmadees are not Mahomedans 
Ibut apostates. As already stated, they 
accept the Kalma, the prophethood of 
Mahomed and the authority of the Koran, 
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These undoubtedly are the essential con¬ 
ditions for a person to be a Mahomedan, 
and they are complied with by the Ah- 
madeos. That would seem to make them 
Moslems governed by the Mahomedan 
Law. Mr. Ameer Ali says in his book on 
Mahomedan Law, 4th Edition, Vol II, 
page 36 that : 


Any person who professes the religion of 

Islam, in other words, accepts the unity of God 

and the prophetic obaractor of Mahomed is a 
Moslem subject and is subject to the Mussalman 
Law. So long as the individual pronounces the 
Kalmaof Tuuhid, the creed of Islam, it is not 

necessary for him rr her to observe any of the 
nghts and ceromonieg or to believe in particular 
doctrines which imply Iman or belief.” 

and again on page 112 


Every person who acknowledges the Divine 
Unity and the messengership of the Arabian 
prophet IS regarded as within the pale of Islam ; 
nothing more is required.” 


effect, is the opinion of 
bir Abdur Rahim in his Mahomedan 
Jurisprudence, page 249 where he says the 
Islamic faith consists in acknowledging 
the authority of one God the Law-giver 
and the truth of Mahomed's mission as 
His prophet. Similar expressions of 
opinion are found in the judgment of 
Mahmood, J., in Queen-Empress v. i?am- 

zan,(\)\nAtta-ullah y. Azim-ullah ( 2 ) 

which was a case relating to the sect of 
Wahabis , though the decisions in those 
cases referred to worship in a Mosque 
they are of value to show how eminent 
Mahomedan lawyers have looked upon 
the question as to who are Mahomedans 
Besides those cases the learned counsel 
for the petitioner has brought to our 
notice one recent decision in which the 
very question raised before us as to the 
status of Ahmadees seems to have been 
raised, viz.^ the case of Hakim KhallU 
Ahmed v. Malik Istafi. ( 4 ) It was ex¬ 
pressly ruled there that the sect known 
as Ahamadees are Mahomedans notwith¬ 
standing their pronounced dissent on 
several important matters of doctrine from 
the orthodox Mahomedan faith. In view 
of these authorities which I accept, it 
follows that a Mahomedan does not 
become an apostate by merely accepting 
the doctrines of Ahamadees. The Ahama- 

diyans are in my view only a reformed 
sect of Mahomedans. 


If we examine the 6 points of difference 
set out above between the Ahamadees 
and the Non-Ahamadees none of them 
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seem to refer to any essential principles 
of Mahomedanism or to conflict with the 
Quran. The point that has been most 
pressed before us is that Ahmad having 
set himself up as a prophet has by 
that very act become an apostate and 
his followers as followers of an apostate 
are also apostates. No authority has 
been cited for this contention. We cannot 
act on what D. W. 4 says in his answer 
Ex. 1 as stated in the Fatwa Alamgiri. 
The original passage has not been shown 
to us nor has it been shown that it applies 
to a case like the present where the 
prophethood of Mahomed is unreservedly 
accepted. 

For the above reasons I have come to 
the conclusion that the complainant never 
became an apostate and that his marriage 
with the 5th accused was subsisting at the 
time of her second marriage. We have now 
to consider whether the plea of good faith 
and absence of mens rea is established in 
the case and is a proper defence to the 
charge. It is said that the accused acted 
in good faith because she obtained the 
opinion of D. W. 4 and others that she 
was entitled to re-marry and her learned 
Counsel has relied on R. v. Tolso (5) and 
on S. 79 of the Indian Penal Code, Now 
in this matter, I think, we must be guided 
more by the wording of the section of the 
Code than by the English Law. S. 79 only 
excuses a person who by reason of a 
mistake of fact and not by reason of a 
mistake of law in good faith believes him¬ 
self to be justified by law in doing the 
act in question. So far as I can see 
there is no question of fact on which the 
5th accused made any mistake. It was 
purely one of law whether the fact of her 
husband becoming an Ahamadee made 
him an apostate in law and severed her 
marriage tie. Her acting on the opinion 
of others is thus no answer to the charge 
against her, though as observed by my 
learned brother it may be considered in 
mitigation of sentence. The English case 
cited is distinguishable on the ground that 
there the mistake was one of fact. The 
opinion of Holmwood, J.. in Abdul Ghani 
V. Azizul Haq (6) relied on by the Sessions 
Judge cannot with all respect be accepted 
as an authority, as the learned Judge has 
not discussed the question or referred to 
authority and has not noticed the 
difference between the effect of a mistake 
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of law and of a mistake of fact. Sherfud- 
din, J., who sat with him put the case on 
the ground that tho marriage which was 
broken by the husband becoming a 
Christian could not be held to be subsist" 
ing during the period of iddut when the 
second marriage was contracted and there* 
fore no charge for bigamy would lie. On 
the other hand it has been held in Bom¬ 
bay in Reg v. Samhu Raghu (7) and again 
in Emperor v. Bai Ganga (8) that believing 
in good faith that the accused was justi¬ 
fied in remarrying is not a defence to a 
charge of bigamy but can be considered 
only in mitigation of sentence. This same 
view has been taken in Punjab ^see 1 
Lahore, p. 440). I hold therefore that the 
second ground of defence of the accused 
also fails. In the result the acquittal must 
be set aside but in the circumstances of 
this case I agree that it is not necessary 
to order a re-trial. 

reversed. 


7. (1876) 1 Boio. 847 (362). 

8. (1916) 19 Bom. L. R. 56 (60). 
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Krishnan, J. 

Kowtha Suryanarayana 

Garu ... Petitioner. 

V. 

Yarudala Venkayya and 

others ... Respondents 

Defendants.— 
Civl. Revn. Petn. Nos. 434, 435 and 
436 of 1921, dated 12th September 1922, 
against the order of the Addl. Deputy 
Collector of Bezwada in S. Nos. 306, 367 
and 368 of 1920, dated ISth January 1921. 

(a) Civil P C t O IX, B, 9^ —Dismissal for 
d$fault—Refusal to restore on merits. 

Where a suit was dismissed for default and 
the Court refused to restore it on the ground 
that it would fail on merits, without g^ing into 
the reasou for plaintiS’s absence, held, the order 
was revisable under 5. 115. 

(P. 178, Col. 2.) 

(b) T. P, Act, Ss. 6 and B—'Transfer of rent. 

A case of transfer of rents due prior to transfer 
with iiTimoveable property dees not fall under 
S. 8 and S, 6, Cl. (e) is not a bar to the maintain¬ 
ability of the suits. 

(P. 179, Col. 1.) 

V, Ramadas —for the Petitioner. 

P. Chendhiah —'for the Respondents. 
Judgment :—These are three petitions 
to revise the order of the Additional 
Deputy Collector, Bezwada, refusing to 
restore three suits which had been brought 
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before him for arrears of rent alleged to 
be due from the defendants to the plaintiff. 
Ex parte decrees had been passed in these 
suits originally, but they were set aside at 
the instance of the defendants and the 
suits were posted again for hearing. On 
the date of that hearing the plaintiffs 
vakil and the plaintiff were absent and so 
was the agent of the plaintiff and the suits 
were dismissed for default. Applications 
were made to restore the suits on the 
grounds that the default by non-appear* 
ance was accidental and not due to any 
wilful negligence on the part of the plaint¬ 
iff. The Additional Deputy Collector, 

after having given notice to the other 
side and having heard the vakils of both 
parties, dismissed the applications without 
considering whether any proper ground 
had been made out or not for the absence 
of the plaintiff at the adjourned hearing, 
because he was of opinion that the suits, 
in any event should fail as they were suits 
for recovery of rent due on the lands prior 
to their purchase by the plaintiff from the 
previous owners. He considered that the 
case would fall under S. 8 of the Transfer 
of Property Act. But it is stated before 
me in this Court that besides the lands the 
right to arrears of rent was also trans¬ 
ferred by the sale-deeds to the plaintiff 
and that would certainly give a right to 
maintain the suits. In the case cited by 
the Additional Deputy Collector, Muthn 
Hengsu v. Netravathi (l) there was no 
question about an actual transfer of the 
right to recover rent. That was a case 
where apparently a claim was made to past 
mesne profits. That case was considered by 
one of the Judges who took part in it, 
Seshagiri Aiyar, ]., when sitting with 
Sadasiva Aiyar, J., in Venkatarama Aiyar 
V. Ramasami Aiyar (2) wherein he makes 
a statement that, if his decision was to 


wrong on this point of law and therefore, 
his decision is not supportable. 

I am of opinion that these petitions falll 
under S. 115 of the Code of Civil Proce-( 
dure, because the Additional Deputy! 
Collector has not disposed of the matter 
as he ought to have done on the question! 
whether there was a proper excuse for 
the absence of the plaintiff. These peti¬ 
tions, therefore, must be remanded to the! 
Additional Deputy Collector to be taken 
on his file once again and to be disposed 
of according to law. Costs in this Court 
in C. R. P. No. 434 will abide and follow 
the result- There will be no costs in the 
other two revision petitions in this Court, 

Case remanded. 




Oldfield and Ramesam, JJ. 

The Public Prosecutor ... Appellant. 

V. 

Vtrammal and others ... Accused (Nos. 

1, 3 and 4J. 

Cri. A. No. 785 of 1921, dated 22nd 
August 1922 from the A. S. J., Tanjore, 
in S. C. No. 27 of 1921. 

ooSS.. 

If the finger-prints are clear enough to sustain 
an argument, there is no reason why an argu 
ment by way of deduction should not be as su’e 
foundation for a conolusirn and it may be a 
better one than any based on direct evidence. 
There is nothing in the so-oalled science of 
finger print or the qualifications of an expert in 
It, which need deter a Court from applying its 
own eyes and its own mind to the evidence and 
vetifyiDg the results submitted to it by the wit¬ 
ness. 32 Cal. 759 . Ref. ^ ^ 

J. C. Adam, the Public Prosecutor —{qx 
the Crown. 

B. Satyanamyana—ioT the Respond¬ 
ents. 


be understood as laying down that, even Oldfield, J. In this case we 
in cases of actual transfer of mesne profits asked to revise the order of acquittal of 
as subsidiary to the enjoyment of the pro- the 1st accused of an offence punishable 
peny, the right could not be enforced, he under S. 82 (c) of the Indian Registration 
was not prepared to stand by it. Here Act, false personation and admission in 
we have not got a case of mesne profits an assumed character of the execution of 
at all but a case of transfer of rents with a document, and the 3rd and 4th accu d 
immoveable property ; S. 8 does not apply of abetment thereof. It is unnecessarv 

to such a case at all I nor is S. 6, Cl. (e) a to go further into the facts than to ^ 

bar to the maintainability of these suits, that the learned Public Prosecutor 
The Additional Deputy Collector has gone based his argument before us exclusiv 
---on certain finger-prints. A number'^^of 

1. (1920) 12 li. W. 44 finger-prints were taken at the various 

2. (1921) 44 Mad. 539. stages of the proceedings before and dur- 
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ing the trial. We are now asked to set 
aside the acquittal solely with reference 
to Ex. B and Ex. N. 

We could in fact deal with the case 
very shortly* if the lower Court had not 
taken up an attitude and entered on 
general considerations, which we think 
are unsound and which it is necessary to 
correct. The attitude of the lower Court 
was in effect a refusal to exercise its own 
judgment on the finger-prints at all under 
an attempt to discredit the evidence of 
the 3rd Prosecution Witness the finger¬ 
print expert, on general grounds. That 
attitude and refusal may have been due 
to its reluctance to enter into what is 
generally described as the ‘science’ of finger¬ 
prints or to come to close quarters with 
the evidence of a person described as ‘ an 
expert.* But in fact there is nothing in 
the so-called science of finger-prints 
or the qualifications of an expert in it, 
which need have deterred the lower 
Court from applying its own magnifying 
glass or its own eyes and its own mind to 
the evidence and verifying the results 
submitted to it by the witness. For the 
argument in finger-print cases rests on a 
simple deduction from a number of obser¬ 
vations of the similarities and differences 
between the finger-prints in question, the 
probabilities approaching more or less 
closely to certainty as those similarities 
or differences are many or few* It is of 
course a different question to be answered 
according to the circumstances of the 
particular face and the clearness of the 
finger-prints available whether such simi¬ 
larities or differences are established ; and 

to that we shall apply ourselves in the 
sequel. 

The lower Court has first justified its 
^titude by reference to Emperor v. Abdul 
Hamid (l). But the judgments in that 
case show that the learned judges there 
entered on an inspection of the finger¬ 
prints before them and were unable to 
base any argument on them, only because 
they were too indistinct to support the 

experts conclusion. There is then the 
observation of Henderson, J., to the effect 

a a conviction based on finger-prints 
alone would be unsafe ; and similarly that 

Judge in Bazari Hajamv. 
Kmg-Emperor (2), W ith all respect we 

1. ( 1906 ) 82 Oal. 769. 

2. (1932) Pat. 78=1 Pat. 242 (244). 


cannot take that view. For if the finger¬ 
prints are clear enough to sustain an argu¬ 
ment, there is no reason why an argu¬ 
ment by way of deduction should not be as 
sure foundation for a conclusion and it 
may be a better one than any based on 
direct evidence. The portion first referred 
to in Emperor v. Abdul Hamidj (l) was 
relied on by Seshagiri Aiyar, J., in In re 
Sin^ri Bhima (3). But I am unable with 
all deference to follow the learned Judge’s 
mathematical demonstration based on a 
quotation apparently from Sir E. K. 
Henry’s work on finger-prints, page 61 
and think that he must have been mis- 
reported. 

Turning now to the evidence in the 
present case and to the finger-prints, Exs. 
H and B, with which alone the learned 
Public Prosecutor asks us to deal, we 
have examined them to the best of our 
ability and are unable to reach any affirm¬ 
ative conclusion with reference to them. 
There is no doubt a general similarity 
between the two finger-prints. But Ex. 
N is so blurred that no verification by 
counting the lines in it for comparison 
with the number in the same position in 
Ex. B is possible. This may be due to 
the fact that the 1st accused had injured 
her thumb, voluntarily or not, before Ex. 
N was taken. However this may be, in 
the absence of anything, on which an 
argument strong enough to exclude 
reasonable doubt can be based, we cannot 
interfere with the lower Court’s conclu¬ 
sion. The appeal is dismissed. 


KAmesam, j.:—I agree and wish to add 
a few words with reference to the quota¬ 
tion in Seshagiri Aiyar, J s., judgment in 
In re Sin&ri Bhima. (3j What Sir Edward 
Henry states at page 50 of his book 
is, that the chance of finding one parti¬ 
cular distinguishing mark is one in four. 
It follows from this that the chances of 
finding the combination of distinguishing 
marks is one in 4® or 4096. I think this 
IS what the learned judge intended to 
state and what appears as 46 is a mistake 

t' the learned judge states 

tnat two out of four persons will have 
one distinguishing mark in common” 
what was meant was—corresponding to a 
person having a certain distinguishing 
mark, we are likely to find another in a 
group of four chosen at random having 

8. (1916) 27 I. 0. 900. 
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the mark in common with him. Similar 
remarks apply to the later statements of 
the learned judge, When he says “there will 
be two persons from out of 46 men who 
will have all the six marks in common ” 
what was meant was—If we have a per¬ 
son with six marks, we are likely to find 
another who has all the six marks, in 
common with him. out of a group 46 per¬ 
sons chosen at random. A similar correc¬ 
tion should be applied to the statement 
‘out of 4096 persons, two persons would 
possess the marks spoken to by the ex¬ 
pert.’* In each case, however, the learned 
Judge adds to the person compared, the 
one person that may, as a matter of pro¬ 
bability, be found in a group and makes 
it two. This is not strictly accurate. 

Appeal dismissed. 
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Spencer and Venkatasubba Rao, JJ. 

Perincheri Tamasikkum Pan- 

chikkal Parappan Kidavu. (Defendants 

5 and 6) Appellants. 


V. 

Karuppala Thottaia PoyilEda- 
thil alias Kalangadi Edathtl 
Unnichennan and others ... (Plaintiffs 

and Defendants 1 to 
4, 7, 8 and 10 to 14) 
Respondents. 

A. A. O. No. 4 of 1922, dated 28th 
September 1922 from the order of Sub. J., 
South Malabar, Calicut, in A. S. No. 178 
of 1920, dated 25th October 1921. 


Civil P O.t 0. I, R. 10— Plaintiffs substitu. 
iion—'Oontinuaiion of suit—Bon^ fide mistake. 

A suit might be oontiaued by new plaintiff 
even where the original plaintiff hid no right to 
sue, provided that the defect in institution was 
due to a 6ona fide mistake. 

K. P. M. Menon~ior the Appellants. 

C. V. Ananthakrishna Aiyar —for the 
Respondents. 


Judgment : Mr. Meaon contends that 

the 13th defendant should not have been 
ordered by the Subordinate Judge to be 
allowed to carry on the suit as a plaintiff, 
on the ground that the suit as originally 
instituted was incompetent. 

This question is really concluded by 
Krishna Boi v. The Collector and Govern- 
ment Agent, Tanjore ( l), which decided 

1. (1907) SO Mad. 419. 


that under S. 27 of Act XIV of 1882 
(which corresponds to O. I, R. 10 (i) of 
Act V of 1908) a suit might be continued 
even where the original plaintiff had no 
right to sue, provided that the defect in 
institution was due to a bona fide mistake. 
See also Ambalavana Pandara Sannadhi- 
gal V. The Advocate-General, Madras (2). 

Subbaiyar v. Kristnaaiyar ( 3 ), was 
based on S. 73 of Act VIII of 1859 which 
contained no provision corresponding to 
R. 10 ( 1 ) of O. I. 

If different Courts take different views 
on a point of law on which the plaintiff’s 
right of action depends, that in itself is 
evidence that the plaintiff made a bona fide 
mistake in commencing the action in his 
own name. Vide Hughes v. Pump House 
Hotel Company No, 2 . ( 4 ). 

The Subordinate Judge was therefore 
right in directing the amendment of the 
plaint so as to allow l3th defendant to 
come in as a co'plaintiff, and the appeal 
against order is dismissed. 

^As regards costs the plaintiffs and the 
13th defendant in this Court are entitled 
to and will get their costs of the appeals 
both in this Court and in the Subordinate 
Judge s Court. The order that results in 
costs in the District Munsif’s Court being 
costs in the suit is not inequitable seeing 
that the appellants withstood the re* 

spondent s application even in the First 

Court, and it will stand ] but for the costs 
of the amendment of the plaint the plaint¬ 
iffs will pay Rs. 25 to the defendants 5 
and 6 and it will be so provided in the 
final decree irrespective of the result of 
the suit. 

Appeal dismissed, 

2. (J920) 43 Mad. 707. 

8 . (1876) 1 Mad. 883. 

4. (1902) 2 K. B. 485. 
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Ramesam, J. 

Virappa Chettiar ... Petitioner. 

V. 

Kathayee Ammal and 

another ... Respondents. 

Cri. Revn. N. C. No. 40 of 1922, dated 
5th May 1922 from the Sub-Divisional 1st 
Class Mag., Mannargudi, dated 16th 
August 1921* 
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Criminal P. C., S. 145'-Scoi>fl. 

It h the duty of the Magistrate to complete 
the inquiry and to pass final orders under S. 145* 
Or. P. C. where proceedings have been started 
under it and a preliminary ovdet passed. 

i?. Rajagopala Aiyangar —for the Peti¬ 
tioner. 

V, C. Seshachariar —for the Respond¬ 
ents. 

Order •—There is no finding by the 
Magistrate that any party was in posses¬ 
sion before the locking of the building by 
the counter petitioners. Nor could he give 
such a finding, as there were no materials 
which could properly be the basis of such 
a finding as no enquiry was made. It is 
the duty of the Magistrate to complete 
the enquiry under S. 145 of the Crimin¬ 
al Procedure Code in the proceedings 
started under it and a preliminary order 
passed (see Velaytidu Kone v. Narayana 
Kone (l), and the cases cited therein). If 
the petitioner was not ready with his evi¬ 
dence, and showed no good cause for an 
adjournment, the Magistra.te ought, at 
least, to have taken the evidence of the 
counter-petitioners. The order of the 
Magistrate is vacated and the case will be 
sent back to be disposed of according to 
law. It will be open to the petitioner, also 
to file a written statement and to adduce 
evidence at the new enquiry and the 
Magistrate will be bound to record and 
consider it. 

Case sent baokm 

1. (1915) 2 L. W. 1208. 
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Kovaganti alias Nallagonda 

Appiah and atiother ... Petitioners 

(Accused 

V. Nos. 1 & 2) 

Crown 

Cr, Revn. C. No. 52 of 1922, dated 10th 
October 1922 from the Judgment of S. J., 

Kistna Da., Masulipatam Cr. A. No. 77 
of 1921. 

Criminal P 0., Ss. 234 and 239-Penai Code, 
’t/oint trial—Passing counterfeit coins on 
different occasions to different J^ersons on the 
same day. 

Where two persons were jointly charged with 
and convicted under S. 241 of the L P. C , of 
paBiiiQg oountoifeit coins on three difieieut 

occasions on the same day to three djfiecent 
persons. 


Held, the trial was not illegal within the 
meaning of S. 234 or S. 239. (89 Cal. 202 Diaa.; 25 
M. L. T. 879 Foil.). 

T. S. Raghunatha Rao —for the Peti¬ 
tioners. 

The Public Prosecutor —for the Crown. 

Order.: —The two petitioners in thi^ 
petition are jointly charged with and con¬ 
victed of under S. 241 of the Indian 
Penal Code, of passing counterfeit coins 
on three different occasions on the samf 
day to three difTerent persons. The first* 
and main point urged in their favour is 
that the joint trial contravenes S. 234 
of the Criminal Procedure Code. 

2. It is quite clear that the offences are 
of the same kind, and that either peti¬ 
tioner might have been tried by force of 
S. 234 with all three offences at the 
same trial. I can see no reason for re¬ 
stricting the scope of S. 234 to offences 
committed against the same person, 
for which position petitioner argues. The 
essence of the offence in S. 241, Indian 
Penal Code is the delivery of counterfeit 
coin to any person and three deliveries of 
counterteit coin to three different persons 
are clearly offences of the same kind 
within the meaning of that term as set 

out in S. 234 of the Criminal Proce¬ 
dure Code. 

3. The next point taken is that even 
if either petitioner could have been legally 
tried in one trial for all the three deliveries, 
the joint trial of both petitioners for all 
the three deliveries is contrary to S. 254. 1 
can see no force in that contention either. 
S. 239 lays down that when more 
persons than one are accused of the same 
offence, they may be tried together, and 
that “ the provisions contained in the 
former part of this chapter shall apply to 
all such charges,” that is, in a trial of 
two accused persons jointly under S. 
239, S. 234 may be also applied. The 
use of the singular number “ person " in 
S. 234 is thus clearly not intended to 
rule out the plural number. The Calcutta 
High Court no doubt in its ruling quoted 
in Budhai Sheik v. Emperor (1) gives 
support to petitioners’ view, but in the 
ruling reported in Kumaramuthu Ptllai 
y- Emperor (2), Sadasiva Aiyar, J., of 
this Court held that “ person ” in S- 
234 is no t restricted to a single individual 

1. (1905) S3 Cal. 292. 

2. (1919) 25 M.L.T. 879 (387.). 
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and the same view is taken by the Patna 
High Court in Kailash Prasad Varma v. 
Ktng-Emparori5) and the Allahabad High 
Court m Emperor v. Bechan Pande (4). 
i his view commends itself to me for the 

reasons already stated. I hold therefore 

that there was nothing illegal in the 
Charge framed by the trying Court. 

4. I am asked to reduce the sentence, 
but obviously the petitioners were sys¬ 
tematically passing counterfeit coins and 
detection of such offence is difficult. I am 

not prepared to interfere and dismiss this 
petition. 

__ Petition dismissed. 

3. (I9l8) 3 Pab. L. J. 124. 

4. (1916) 38 All. 457. 
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Krishman and Venkatasubba Rao. JJ, 

Ponduri Adeyya and 
others Defendants 1 

to o“Appellants. 



Jaladi Burreyya and 

... Plaintiffs— 
Respondents. 

A. A. O. No. 84 of 1922, dated 15th 
September 1922 from the order of the Dt. 
Judge, Guntur, in A. S. No. 181 of 1921. 


Evidence Act, S. 108 -Scope—Huidu Law-~12 
years ruie^Ai)jplicahiliiy. 

Where the plaintiffs claimed as nearest revsr- 
sionecs, as their father who was entitled to suc¬ 
ceed had not been heard of for more than 10 
years. 

Beid, the rule of Hindu Law that at least 12 
years should elapse before a man unheard of 
should be treated as dead, was inapplicable, but 
ths 7 years’ rule under S. lOS of the Evidence 
Act applied. The rule of Hindu Law is only a 
rule of evidence and is not applicable after 
the passing of the Evidence Act. 2 Beng. L. R. 
184 DUt. ; 1 All. 63 Foil. 


V. Ramdoss —for the Appellants. 

B. Somayya —for the Respondents. 

Judgment : This is an appeal against 
an order of remand passed by the District 
Judge of Guntur in a suit brought by the 
plaintiffs to recover the properties of one 
Tirupathayya deceased as the persons en¬ 
titled to them as his heirs or nearest re¬ 
versioners. The plaintiffs* case is that 
their father Kotayya and the deceased 
Tirupathayyas father, Virayya were divid¬ 
ed brothers, that Virayya died long ago, 
that Tirupathayya died nine months be- 


fore suit and that their father Kotayya 

had not been heard of for nearly ten years 

before the date of suit. They therefore 

daimed that it should be presumed that 

Kotayya was dead and that they were 

thus the nearest reversioners to Tirupa¬ 
thayya. 

Defendants denied the allegation that 
Kotayya was not heard of for some years, 
and on that an issue was framed, “ whe¬ 
ther plaintiff s father Kotayya was not 
heard of for ten years as alleged in the 
plaint. The District Munsif tried this 
issue and held that, even if Kotayya had 
not been heard of for ten years, there was 
no presumption as to the exact date of 
his death and that, as plaintiffs were 
claiming as the heirs of Tirupathayya, 
they were bound to show that Kotayya 
died before Tirupathayya, and in that 
view of the issue, he dismissed the suit. 

The District Judge has now held in 
appeal on the question of fact that 
Kotayya was not heard of for over ten 
years and that plaintiffs are therefore the 
nearest reversioners to the deceased Tiru¬ 
pathayya and has remanded the case for 
disposal on the remaining issues raised. 

It IS difficult to see exactly what import- 
ance there is in the fact that Kotayya 
died before Tirupathayya. It makes no 
difference in the rights of the plaintiffs in 
this case. So far as appears from the 
allegations m the plaint and in the written 
statement, whether Kotayya should be 
taken as dead before or after, plaintiff's 
will be the persons entitled to succeed. It 
is not alleged anywhere that there are 
other heirs who would come in any event. 

If we apply the presumption that arises 
under S 107 of the Evidence Act that no 
doubt does not enable us to say exactly 
when Kotayya should be taken to have 
died. See Veeramma v. Chenna Reddy, (l) 
Muhammad Sharif v. Bunde Ali, (2) and 
Narke v. Lai Sahu {3j. But it certainly 
enables us to say that before the date of 
the suit he must be treated as dead. That 
being so, plaintiffs would come in as 
heirs of Tirupathayya or of their own 
father and be entitled to sue. 

One argument requires to be noticed in 

this connection. It was urged that the 

rule under S.j^f the Evidence Act 
1. (1912) 37 Mad. 440 . ' 

2 (1911)84 All. 86 

8. (1909) 87 Cal. 108. 
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does not apply to this case as it is a case 
regarding inheritance of properties of a 
deceased Hindu and therefore the rule of 
the Hindu Law governing the question as 
to what length of time should elapse be¬ 
fore a man unheard of should be treated 
as dead is to be applied ; that rule is that 
at least twelve years should elapse. Some 
authorities have been cited to us by 
Mr. Ramadas in support of his contention 
that we should apply the 12 years* rule and 
not the 7 years’ rule under S. 107 of the 
Evdience Act. Jaiimojay Muzmndar y. 
Keshab Lai Ghose, (4) Guru Das Nag v. 
Motilal Nag (5). These cases, it will be 
noticed, were before the Evidence Act I 
of 1872 was passed as is pointed out in 
the case brought to our notice on the 
opposite side. Dharup Nath v. Gobind 
Saran (6). They cannot therefore be taken 
as of any authority after the passing of 
the Evidence Act. The case of Parmeshar 
Rai V. Besheshar Singh, (7) was also cited 
to us; but there the decision was not that 
the 12 years’ rule should be applied but 
the 7 years’ rule in the particular circum¬ 
stances of the case. The observation by 
the learned Judges, especially of Span kie, 
J., was in favour of the contention that 
the seven years' rule applies. We are 
dealing here not with any question of 
inheritance or succession under the Hindu 
Law but only with a question of a rule of 
evidence and the Hindu Law will not 
apply. That view has been accepted and 
expressly followed by Sir Charles Sargent, 
C.J., and Hanabhai Haridas, J., in DJiondo 
Bhikaji v. Ganesh Bhikaji, (8) Again in 
Mazhar Ali v. Budh Singh, ( 9 ) the ques¬ 
tion had to be considered with reference 
to Muhammadan Law, and it was held by 
that Court that the rule of Muhammadan 
jurisprudence of allowing ninety years to 
pass before a person who is absent is to 
be taken as dead was only a rule of evi¬ 
dence and was no longer applicable after 
the passing of the Evidence Act. 

In these circumstances we hold that the 
twelve years, rule cannot now be applied 
at all but we should apply the rule under 
the Evidence Act, and accepting the 
District Judge s finding that, Kotayya was 

4. 2 B. L. R.T84. 

6. (1k 86) 8 All. 614. 

7. (1876) 1 All. 68. 

8. (1887) 11 Bom 488 

9. (1835) 7 All. 297. 


not heard of for the last ten years, he 
must be presumed to have died on the 
date of suit. Plaintiffs therefore are 
entitled to maintain the suit and the order 
of the District Judge is correct. 

We dismiss this appeal against order, 
and direct the appellants to pay the costs 
of the respondents. 
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. Oldfield and Devaduss, JJ. 

R. Nagasami Iyer ... Petitioner, 

Cr. Revn. Case Ho. 92 of 1922, Cr. 
Revn. Petn. No. 86 of 1922, dated 2ird 
October 1922 from the Dt. Magt. Ramnad, 
D. Dis. 8110 (c) T21 dated 11th August 
1921. 

Legal Practitioner-Private 2 >Jeadcr- Bight to 
appear in Magistrate^' Courts—General prospect 
ive ordershy District Magistrate—Revision. 

A District Magistrate has do authority to 
direct other Magistrates subordinate to him by 
the issue of general prospective orders as to tbe 
general exercise of their judiciil aiscretton of 
allowing a person to practice as a private pleader 
in their Courts, and any peison aggrieved by the 
refusal of any Magistrate to allow him to appear 
as a private pleader in any particular case should 
move the High Court in revision, 

P. R. Ganapathi Aiyar and K. S. Rama 
bhadra Aiyar —for the Petitioner. 

The Public Prosecutor —for the Crown, 

Order :—We are asked to revise the 
orders of the District Magistrate of Ram¬ 
nad on two petitions, the first asking him 
to grant permission to the petitioner to 
practise as a private Vakil in all the 
Magistrates’ Courts in the District, the 

permission to 

the petitioner to practise as a private Vakil 
in the specified Sub-Magistrate’s Court, 
that at Arupukottai. The District Magis¬ 
trate dismissed both these petitions. 

An atternpt has been made to argue 

was wrong 

in dismissing the petitions with reference 
^ the High Court’s Circular, Disposal 
No. 1453 dated 18th October, 1899, and 

N circular Dis. 

No. 1797, dated 22nd October, 1918. We 

do not feel called upon to decide what 
bearing, if any, those circulars have on 
the petitioner s case, because it is a suffici¬ 
ent ground for our refusal to interfere in 
revision with the District Magistrate’s 

orders that he has no power to pass any 
such orders as those prayed for. What 
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the petitioner asked the District Magis¬ 
trate to do was to issue general orders 
that he, the petitioner, was entitled to 
practise either in all the Courts in the 
district or in a specified Court as a private 
pleader in the future in all cases. The 
District Magistrate has no authority to 
direct other Magistrates, though Subordi¬ 
nate to him, by the issue of gegeral pros¬ 
pective orders as to the general exercise 
of their judicial discretion. 

In these circumstances, the petitioper 
was asking the District Magistrate to do 
what that officer had no power to do. If 
the petitioner thinks he is aggrieved by 
the refusal of any Magistrate to allow 
him to appear in a particular case, he is 
at liberty to move us in revision. At 
present, no such case is before us. The 
petitions are dismissed. 

Petitions dismissed. 
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Oldfield and Devadoss, JJ. 

Kandasami Mudali and 

another ... Petitioners. 

(Counter-Petitioners). 


V. 

Guruswami Pillai ... (Petitioner) 

Re'^pondent. 

Cri. Revn. Cases Nos. 97 and 98 of 1922 
and Cri. Revn. Petn. Nos. 90 and 91 of 
1922, dated 28th September 1922, from the 
Dist. Magt., Chittoor, in Cri. Revn. Petn. 
No. 17 of 1921. 

(a) Workvian s Breach of Contract Act (1859) 
S. 1—Amcndme7it Act of 1920, S. 5~Joint Coji. 
tract. 

Wh*"!! tile employer relied on a cootraot made 
with two artificers, jointly, held, there is nothing 
in S. 1 to exclude joint contracts. Joint con- 
tracts, which are not expressly excluded by the 
wording of S. 1 may be contamptated in it, for 
3 . 5 of the Amending Act, XII of 1920, provides 
that the “ contract” in the Original Act phall 
extend to all contracts within the meaning of 
the Contract Act. What the Court has to do in 
dealing with cases under the Act is to see 
whether as a matter of evidence and as a matter 
of fact, the artificer or any of the artificers 
before it, has received an advance of money. 
2 Bom. Jj. R. 545 d'Bt. 

(b) Evidence Act, S. 02—Workman s Breach 
of Contract Act, S. 1. 

There is no reason in 8. 92 of the Act 
why the fact whether io case of a joint c ntrict 
both or either of the workmen have actual'y. or 
constructively received all or part of the advance, 
should not be proved, cince ^he faot that one of 
two joint contracting patties actually receives 
the oonsideratim docs not necessarily involve 
that he does not receive it as regards part or 


whole as the agent of the other and a finding to 
that efieot will not necessarily involve any 
Variation of the terms of the contract. 

C. S. Venkatachariar —for the Peti¬ 
tioners. 

J. C. Adam (the Public Prosecutor) — 
for the Crown. 

N. Chandrasekara Aiyar —for the Re¬ 
spondents. 

Order :—These cases come before 
us on applications for revision of the 
order of the District Magistrate of Chit¬ 
toor directing further enquiry into a com¬ 
plaint under the Workman’s Breach of 
Contract Act, XIII of 1859, as amended 
by Act XII of 1920. The whole pro¬ 
ceedings having been brought before us 
in order that their propriety may be 
considered, it will serve no useful purpose 
to consider whether the District Magis¬ 
trate had the power to make such an 
order in proceedings under the Act. 

We therefore turn at once to the merits 
of the question raised. That question is 
whether the contract, on which the res¬ 
pondent, the employer, relies being a 
contract made with the two petitioners, 
the artificers, jointly can be the subject 
of proceedings under the Act at all. The 
Sub-Magistrate, who orginally dealt with 
the case, held with reference to Bhau 
Ahaji V. Rama (1), that the Act deals only 
with caces of advances to individuals and 
not with cases of advances to more per¬ 
sons than one jointly. We think that this 
statement of tlie purview of the Act is 
too wide and cannot be sound if regard is 
had to the wording employed. S. 1 of 
the Act, XIII of 1859 provides, to quote 
the material portion, that: 

“ When any artificer shall have received from 
any employe'’ or from any person acting on behalf 
of such employer an a'ivanoe of money, if such 
artificer shall wilfully and without lawful or 
learonable excuse neglect or refuse to perform 
such woik according to the terms of his con¬ 
tract.’* 

certain specified consequence shall 
follow. There is nothing explicit in this 
section to exclude joint contracts. No 
doubt the singular is used. But the first 
question is whether there is before the 
Court any artificer who has received an 
advance. 

It is quite possible that even where a 
joint contract is in question proof may be 

1. (1900) 2 Bom. L. R. 545, 
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forthcoming that of the contracting 
persons both or either have actually or 
constructively received all or part of the 
advance for which it provides. We can¬ 
not see any reason in S. 92 of the 
Evidence Act why this should not be 
proved* since the fact that one of two 
joint contracting parties actually receives 
the consideration, does not necessarily 
involve that he does not receive it as 
regards part or whole as the agent of the 
other, and a finding to that effect will not 
necessarily involve any variation of the 
terms of the contract. That joint con¬ 
tracts, which are not expressly excluded 
by the wording of S. 1 may be contem¬ 
plated in it, results further from S. 5 of 
the Amending Act XII of 1920, which 
provides that the word “ contract ” in 
the Original Act shall extend to all 
contracts within the meaning of the 
Indian Contract Act. It seems to us 
that what the lower Court has to do in 
dealing with cases under the Act is to 
see whether, as a matter of evidence 
and as a matter of fact, the artificer 
or any of the artificers before it ha,s receiv¬ 
ed an advance of money. 


The question so far is one of fact, with 
which the Sub-Magistrate in his order 
has not dealt, because he adopted (no 
doubt quite properly) the general rule 
sanctioned by the authority of Bhau Abaji 
Y. Rama (1). "lurning to that decision, 
we observe first that it was given before 
the amendment of the Act by Act XII of 
1920. The material portion of the judg¬ 
ment is short and the main ground of 
decision is contained in the sentence ; 

It oannot be said that any one of the joint 
recipients of the money has received an advance 
of money.*’ 


With all deference, it is impossible to be 
certain whether that can be said or not, 
until evidence on the point has been taken 
and the materials for a decision whether 
any one of the joint contractors did receive 
an advance in the particular case are 
available. It is said then : 


a-, ^ impossible for the Court, undei 

oeo. if the complainant exercised the option 

In '^-payment, to order the defendani 

* money advanced to him, for it i* 
impossible to say how much each received.” 

again will be a matter of evidence, 
We are with all respect unable to follow 
this authority. 

1923 M'-24 


It has then been urged that the inten¬ 
tion of the Legislature cannot have been 
to render a joint contractor liable to im¬ 
prisonment, when, as often may be the 
case, it is by the default of his joint con¬ 
tractor that the work is not done. Such 
cases are, however, sufficiently provided 
for by the requirement of proof of wilful 
default and by the provision introduced 
in S. 2 (l), Act XII of 1920, for the 
exercise of the allowance in Magistrate’s 
discretion as to the nature of the penalty 
to be imposed. 

Taking this view, we decline to inter¬ 
fere with the District Magistrate’s order, 
our reasons for so declining being to put 
them shortly, that the general principle 
enunciated by the Sub-Magistrate as the 
ground of his decision is not sustainable 
and that each case must be dealt with on 
a consideration, of the evidence available 
in it and of the applicability of the actual 
wording of the Act to the case or cases of 
the individuals before the Court. 

Petition dismissed. 

1923 Madras. 183. 

Wallace, J. 

Derwish Hussain ... Petitioner. 

Criminal Revn. C. No. 114 and Cr. R. P. 
No. 103 of 1922, dated 3—11—1922 from 
the order of Hony. Presidency Magistrate, 
Royapettah, Madras, dated 31st January 
1922 in Cr. C. No. 16472 of 1921. 

(a) Criminal P.G., S. —Witness not allied. 

Where accused did not ask for fresh process 
after the witness failed to attend though served, 
adjournment was held to have been rightly re¬ 
fused. 

(P. 186, Col. 1.) 

(b) Criminal P.C., Ss. 26S, 370 and 44l‘-46. 
sence of reasons may vitiate judgment. 

It is one thing to hold that, in a case where all 
the record before the original trying Court is 
also available before the High Court in revi¬ 
sion, no substantial failure of justice has oc¬ 
curred by Ihe omission of the trying Court to re¬ 
cord reasons. It is a very different case when the 
conviction was passed without reasons therefor 
on evidence of which no record is taken and 
which therefore is not available to the High 
Court. In such a case the omission to record 
reasons is a grave irregularity which in most 
cases would be sufficient ground for interference, 
la the case of convictions by Presidency Magis- 
tratea there is the saving S. 44l and when the 
record submitted under that section disoloses 
sufficient grounds for the decision, it may be 
taken into consideration. 

(P. 186, Col. 2.) 
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M. A, T. Coelho —for the Petitioner. 

The Crown Prosecutor —for the Crown. 

Order :—Two points are taken by 
petitioner (l) that he was refused oppor¬ 
tunity to have his defence evidence pro¬ 
duced ('i) that the Bench Court has 
recorded no reasons for his conviction. 

2. As to point (l) after a good deal of 
searching of records rendered necessary by 
the inaccurate reports of the Hony. 
Presidency Magistrates’ Court, it was 
verified that the petitioner had paid batta 
for a subpoena for the production on 20th 
December 1921 of two Police diaries from 
D-2 and D-3 Stations, and that subpcenas 
were issued accordingly. Service was 
effected too late and neither diary was 
produced on 20th December 1921. The 
case was taken up on several dates after 
that on 3rd January 1922, 10th January 
1922 and 24th January 1922, but on none 
of these dates did petitioner ask for any 
further subpoenas or warrants for the 
production of these diaries nor was any 
taken out. On the date of final hearing 
31st January 1922, the Bench Court re¬ 
fused further adjournment on the ground 
that defence witnesses though served were 
absent. In the circumstances I consider 
the refusal was fully justified. 

3. As to point (2) it is the case that 
the Bench Court has recorded no reasons 
whatever for convicting petitioner and 
the question is whether this omission to 
obey the terms of S. 263 {h)t CrI. Proce¬ 
dure Code is an irregularity which wholly 
vitiates the trial, or, if not, whether peti¬ 
tioner has been gravely prejudiced by the 
omission. This is not a case which S. 370 
(f) will remedy since a substantive sen¬ 
tence of imprisonment has been passed 
and therefore under S. 370 (f) as equally 
under S. 263 (/i), the Hony. Presidency 
Magistrate should have recorded rea¬ 
sons. The Crown Prosecutor argues that 
the defect is cured by S. 441 wTiich per¬ 
mits a Presidency Magistrate to submit 
with the record when called for under S. 
435, a statement setting forth the grounds 
of his decision. But as a matter of law, 
it is clear that S. 441 does not abrogate 
the terms of S. 263 or S. 370. I take it 
that it merely allows the Presidency 
Magistrate to supplement the reasons 
which have been already stated under 

Ss. 263 and 370. 


4. Under S. 537 however, this Court 
will not upset a conviction on the ground 
of irregularity in the judgment unless a 
failure of justice has resulted. My at¬ 
tention has been called by petitioner 
to certain rulings, e.g,, Queen-Em^ 
press V. Shidgauda (l) and In the matter 
of the petition of Panjab Singh (2) 
passed under S. 263 {h) or its equivalent 

S. 227 (/i) in the former Code, wherein 
these Courts held that the omission to 
record reasons was in itself a sufficient 
ground for interference in revision. Neither 
of these cases was a case of judgment by 
a Presidency'Magistrate. As a general,rule 
I consider the principle of these rulings, 
VIZ., that the Magistrate must state 
reasons so that the High Court may judge 
whether there were sufficient materials 
before him to support the conviction, 
perfectly sound. Rulings quoted on the 
opposite side such as King^Emperor v. 
Alagtrisavii Pathan (3), Tilak Chandra 
Sarkar v. Baisa Gomoff (4) deal with 
other sections of the Code such as S. 202 
or S. 367 and neither deals with a case of 
a Presidency Magistrate or of a summary 
trial. It is one thing to hold that, in ai 
case where all the record before the] 
original trying Court is also available 
before the High Court in revision, nol 
substantial failure of justice'has occurred 
by the omission of the trying Court tol 
record reasons. It is a very differentl 
case when the conviction was passed! 
without reasons therefor on evidence ofj 
which no record is taken and which there ! 
fore is not available to the High Court.! 
In such a case I agree with the rulings! 
already quoted that the omission to record! 
reasons is a grave irregularity which in! 
most cases would be sufficient ground for! 
interference. 

5. But in the case of convictions by 
Presidency Magistrates there is the saving 
S. 441 and when the record submitted 
under that section discloses sufficient 
grounds for the decision, it may be taken 
into consideration. The reports sub¬ 
mitted in this case by the Bench on 25th 
February 1922 and 17th October 1922 
show that the Magistrate had a clear 
recollection of the case and the evidence 
recorded therein and had good grounds 

1. (1894) 18 Bom. 97. 

2. (1891) 6 Cal. 579. 

8. (1902) 26 Mad. 646. 

4, (1896) 29 Cal. 602. 
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for their decision. Considering these, as 
under S. 441 they may be considered, as 
setting forth the reasons for the convic¬ 
tion of petitioner, I am of opinion that 
no substantial failure of justice has occur¬ 
red in his case. 

6, I am asked to interfere with the 
sentence. It is a stiff sentence, but I am 
not prepared to interfere with the discre¬ 
tion of the Hony. Presidency Magis¬ 
trate in this case. I dismiss the petition. 

7. I would impress on the Bench the 
necessity of obeying Ss. 263 and 370, 
Criminal Procedure Code in future. 
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Krishkan, J. 

A, S. Ra7naswami Muda* 

liar and another ... (Accused) 

V. Appellants. 

Crown ' ... Opposite Party. 

Cr. A. No. 147 of 1922, dated 1st 
September 1922 from the order of 
Chief Presidency Magistrate, Egmore, 
Madras, C. No. 126 of 1922. 

Penal Code^ S, 294 (a) (1)— Scope. 

The conditions for the application of Ist clause 
of the section are complied with, when it is 
shown that the accused did keep an office where 
they carried on the necesary preliminary work for 
running a lottery and received the lottery 
moneys and which they held out to the public 
as the place where the lottery would finally be 
drawn. 


T. S. Anantharaman —for the Appel¬ 
lants. 

The Public Prosecutor —for the Crown. 

Judgment ;—The only contention in 
this case is that the accused are not 
guilty under the 1st clause of S. 294 (a), 
Indian Penal Code but only under the 
2nd clause, as it is said there was no 
actual drawing of the lottery. The 1st 
clause of the section speaks of keeping an 
office for the “ purpose of drawing any 
lottery. I think the conditions for the 
application of that part of the section are 
complied with, when it is shown that the 
accused did keep an office where they 
carried on the necessary preliminary work 
for running a lottery and received the lot¬ 
tery moneys, and which they held out to 
the public as the place where the lottery 
would finally be drawn. Ex. U shows that 
they did have such an office and they kept 
It for the purpose of carrying on all the 
business connected with the lottery and 


for drawing the lottery when the time 
arrived for it. I think the Magistrate was 
right in the view he took. 

Sentences are not heavy considering 
the loss caused to the public by the action 
of the accused, even if they themselves 
did not benefit much by it. 

The appeal is dismissed. 

Appeal dismissed. 

1923 Madras. 187 (2). 

Oldfield and Ramesam, JJ. 

Aydrooss and another ... (Petitioners) 

Appellants. 

V. 

Emperor ... Opposite Party. 

Cr. A. No. 191 of 1922, dated 24th July 
1922 from the order of Special Judge, 
Malabar, Calicut, in Case No. 5 of 1922. 

(а) Penal Code^ S. 149—0//e»ice. meaning oj —■ 
Railways Act, S 126. 

The definition of “ offence ” in S. 149 does nob 
include offences under special Acts. 

(P. 188, Col. 1). 

(б) Penal Code S, 34— Scope. 

To justify the application of S. 34 evidence of 
some distinct act by the accused, which can be 
regarded as part of the criminal act in question, 
must be required. 

(P. 188, Col. 1). 

P. Govinda Menon —for the Appellants. 

J. C. Adam (Public Prosecutor) —for 
the Crown. 

Judgment :—We see no reason for 
interference with the lower Court’s findings 
of fact. The evidence against the 2nd 
and 8th accused, appellants before us was 
no doubt given against the former only 
by 1st and 3rd prosecution witnesses and 
against the latter only by 1st, 3rd and 
4th prosecution witnesses. We do not 
think that any sufficient reason of the 
nature of enmity or the like has been made 
out for rejecting this evidence. There was 
some delay in the giving of information 
to the authorities but that is an almost 
invariable feature of these cases and was 
probably inevitable in view of the state 

of the country- The defence evidence did 
not assist the accused. 

Accepting the findings of fact there is 
no reason for interference with ithe con¬ 
viction of an offence punishable under 

143, I.P.C. The objection to the 
conviction under S. 126, Indian Railways 
Act, is that there is no evidence in the 
case of either of these accused of 
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having himself done or taken any immedi¬ 
ate part in any act specified by the sec¬ 
tion. It is not possible to apply S. 149> 

I. P. C. because the definition of “offence” 
in S. 149 does not for the present purpose 
include offences under special Acts. The 
learned Public Prosecutor has suggested 
the application of S. 34, I. P. C., but the 
evidence does not in our opinion justify 
the conclusion that the criminal act in 
question, the removal of rails, sleepers, 
etc., was done by several persons, includ¬ 
ing these accused. The part these 
accused played is in fact unspecified, and 
we think that in order to justify the 
application of the section evidence of some 
distinct act by the accused, which can be 
regarded as part of the criminal act in 
question, must be required. 

Taking this view, we allow the appeal 
to the extent that we set aside the convic¬ 
tion of an offence punishable under S. 126 
of the Indian Railways Act and the 
sentence of seven years’ rigorous imprison¬ 
ment. The accused must therefore be 
released, when they have served their 
sentence of six months’ rigorous imprison* 
ment for the offence punishable under 
S. 143, I. P. C., and any sentence in 
default of payment of the fines which may 
be necessary. 

Partly allowed. 


1923 Madras. 188 (1). 


Wallace, J. 


S. P. Nataraja Pillai ••• Petitioner 

(Accused). 


v. 

Crown ...Opposite Party. 

Cr. Kevn. Case No. 216 of 1922 and Cr. 
Revn. Petn. No. 190 of 1922, dated 28th 
September 1922, from the order of the 
2nd Presy. Magt., Madras, in C. C. No. 
913 of 1922, dated 27th February 1922. 

Penal Code, S. 2l (8) S. P. C- A. Agent 
‘ Public servant.' 

An agent of tbe S. P. C. A., who has been 
appointed, in respect of offences under S. 68 of the 
Madras Act III of 1888, a member of the 
Madras City Police Force is a ‘ public servant ’ 
within the definition contained in S. 21 (8) of 

the I. P. C. 

V Rajagopalachariar —for the Peti¬ 
tioner. 

K. P- Menon —for the Crown. 


Order ;—Petitioner, an agent of the 
S. P. C. A. has been appointed in respect 
of offences under S. 53, Madras Act III 
of 1888, a member of the Madras City 
Police Force constituted under that 
Act. By virtue of that appointment he 
is empowered to arrest offenders under 
that section. 

2. It appears to me clear that he is, so 
far as his inclusion in the Madras City 
Police Force operates, an officer of 
Government whose duty is to bring 
offenders to justice. He is therefore a 
public servant within the definition of 
S. 21 (8) of the Indian Penal Code. 

3. The case reported in Upendra Knmar 
Ghosc V. The King-Emperor (l) is in 
favour of this view. 

4. This petition fails and is dismissed. 

Petition dismissed, 

1. (1906) 3 C. L. J. 47G. 
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Venkatasubba Rao, j. 

R. Varadachariar ... Respondent— 

V. Petitioner. 

C. R. Kalyanasundaram 

Aiyar ... Petitioner— 

Respondent. 

Cr. Revn. Petn. No. 238 of 1922, dated 
8th September 1922, from the D. J., 
Coimbatore, in O. S. No. 26 of 1922. 

Legal Practitioners' Act, S. Jurisdiction-- 
Duty oj the Court — Tout—Petitioner for taking 
proceedings — Revision. 

A petition was filed in the District Court to 
have a person included in the list of touts. It 
referred to S. 86 but it did not give sufficient 
particulars as to why bis name should be 
included. Tbe person whose name was sought 
to be Included applied to the District Judge to 
have the petition taken off the file on the ground 
that it disclosed no cause of action and that 
even if all the allegations made against him 
wore true, ho would not be a tout. The District 
Judge held that the allegations were sufficient 
and proceeded with the examination of witnesses 
who were cross-examined by the alleged tout at 
great length after his application to reserve the 
cross-examination was refused, and ultimately 
the alleged tout filed a petition in the High 
Court to quash the whole proceedings : Held : 
The High Court had powers to interfere in 
revision with orders made under S. 86, but 
no grounds had been made out for quashing 
proceedings in the particular case. Under S. 86 
of the Legal Practitioners’ Act, it is not necessary 
that there should be a petition at all, it does not 
contemplate the case of a party making definite 
allegations against an alleged tout. There is a 
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auffioient oomplianoe with the section il the 
alleged tout is called upon to show cause why 
his name should not be included in the list, 
provided an opportunity was given to him to 
rebut the evidence tendered and otherwise to 
plaoe his case before the Court. S. B6 of the 
Legal Practitioners’ Act creates a special juris¬ 
diction, but does not define the details of the 
mode in which that jurisdiction is to be exer¬ 
cised. The course to be adopted should be such 
as would do substantial justice to the parties 
brought before the Court. An enquiry under 
S. 86 cannot be conducted in the manner pre¬ 
scribed in Cr. P. C. regarding enquiries altogether 
of a different nature. 

(P. 189, Col. 2 ; P. 190, Col. 1 : P. 191, 
Col. 1). 

C. P. Ramaswayrii Aiyar {The Ad¬ 
vocate-General) and K, Bashyam Aiyan^ 
gar —for the Petitioner, 

T. R, Ramachandra Aiyar and T. H. 
Krishnaswamy Aiyar —for the Respon¬ 
dent. 

Judgment: —I have heard very full 
arguments and T proceed to deliver judg¬ 
ment at once. 

This revision petition arises out of and 
is connected with an application made to 
the District Court of Coimbatore by the 
respondent, a High Court Vakil to take 
action under S. 36 of the Legal Practi¬ 
tioners Act XVIII of 1879, against the 
petitioner who was alleged to be a tout. 

The petitioner complained that the 
petition filed by the respondent was defect¬ 
ive, that it did not contain necessary 
particulars and that, even if all the alle¬ 
gations made in it against him were true, 
he would not be a ‘ tout ’ as the word is 
defined in the Act, and he applied to the 
District Court that the petition might be 
rejected on the ground that the allegations 
in the petition could not constitute the 
basis of an enquiry. The District Munsif 
dismissed the application and it has been 
argued before me that the District Judge 
had no jurisdiction to proceed with the 
enquiry and that he at any rate acted 
with material irregularity in refusing to 
order particulars. I have been asked to 
quash the proceedings. 

The learned Advocate-General on be¬ 
half of the petitioner argued very forcibly 
that it was apparent from the petition 
filed by the respondent that the latter had 
very indefinite conceptions regarding a 
tout, that, while making irrelevant impu¬ 
tations, he did not even suggest that the 
petitioner was guilty of any acts which 
would be improper under the Act, that the 


respondent’s object appeared to be to 
make allegations with a view to create 
prejudice and that he carefully avoided 
giving any particulars or making any 
definite and clear charges. With this 
criticism of the petition, I entirely agree. 
It was argued on the analogy of O. VII, 
R. 11, Code of Civil Procedure, that the 
petition should have been rejected. This 
argument would no doubt be sound if the 
proceedings were between two parties as 
in the case of a civil suit. Under S. 36 
of the Legal Practitioners’ Act, 1879, it is 
not necessary that there should be a peti¬ 
tion at all. It does not contemplate the 
case of a private party making definite 
allegations against an alleged tout. I 
must therefore regard the petition filed in 
this case as a superHuity. The District 
Judge is authorzied to frame and publish 
lists of persons proved to his satisfaction 
habitually to act as touts. No procedure 
is laid down and the section merely pro¬ 
vides that no person shall be included in 
any such list until he has had an oppor¬ 
tunity of showing cause against such 
inclusion. It is important to bear in mind 
that evidence on which the District Judge 
may act under the section may be ‘‘ evi¬ 
dence of general repute.” It seems to 
me that the Court acting under S. 36 
would sufficiently comply with its 
provisions if it called upon the alleged 
tout to show cause why his name should 
not be included in the list, provided 
an opportunity was given to him to rebut 
the evidence tendered and otherwise to 
place his case before the Court. Although 
the petition filed by the respondent was 
defective, it referred to S. 36 of the 
Act and contained a prayer that the 
petitioner should be declared a tout. The 
petitioner had notice of the nature of the 
proceedings instituted against him and he 
clearly knew that he was asked to defend 
himself in respect of action taken under 
S. 36. Moreover the words :— 

_ “Evidence of general repute'* in section 
indicate that it is not necessary to prove specific 
acts on part of an alleged tout. I am therefore 
unable to accept the argument that 0. VII, R. 11, 
Code of Civil Procedure, is applicable.” 

The next argument of the Advocate- 
General was that the procedure laid down 
m Ss. 107 to 112 of the Code of 
Criminal Procedure, 1898, should be 
followed in an enquiry of this kind. I 
cannot accept this contention. In Ss. 107 
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108, 109 and 110 occur the words, “the 
Magistrate may, in the manner herein- 
after provided^ require such person to 
show cause ;”S. 112 provides the man¬ 
ner ; it enacts: 

“WhoQ a Magistrate acting under S. 107, 
S. lOS, S. 109, or S. 110 deoma it necessary to 
require any person to show cause under such 
section, he shall make an order in writing 
setting forth the substance of the information 
received.’’ 

and S. 115 requires that every summons 
or warrant shall be accompanied by a copy 
of the order made under S. 112. 

It will thus be seen that in respect of 
the proceedings under sections of the 
Code of Criminal Procedure, the law has 
made the observance of certain rules 
imperative and it seems unreasonable to 
hold in the absence of similar provisions 
in the Legal Practitioners Act, that an 
enquiry under S. 56 of that Act should 
be conducted in the manner prescribed in 
the Code of Criminal Procedure regarding 
enquiries altogether of a different nature. 

It was next argued that the District 
Judge should have followed the procedure 
laid down in regard to charges of unpro¬ 
fessional conduct against legal practi¬ 
tioners. This argument again seems to 
me untenable. S. 14 of the Legal 
Practitioners Act, 1579, deals with such 
charges. It prescribes a very definite 
procedure. It says : 

** If n-ny Huch pleidor h charged, the presiding 
officer shall send him a copy of the charge.” 

It further provides that such copy shall 
be served upon the pleader at least 15 
days before the date of hearing. The 
contrast between S. 14 and S. 36 is very 
marked and I cannot import into the 
latter words which find a place only in 
the former. 

What then is the duty of the Courts in 
regard to enquiries under S. 36? I think 
the answer is contained in the following 
passage in the judgment of Mukerjee and 
Carnduff, JT, in Han Charan Sircar y. 
District Judge of Dacca (l): 

“ The position, therefore, reduces itself to this. 
3. 86 of the Legal Practitioners’ Act creates a 
special jurisdiction, but does not define the 
details of the mode m which that jurisdiction is 
to be exercised. What course is that to pursue ? 
The obvious answer is, that the course to be 
adopted should be such as would do substantial 
justice to the parties brought before the Court. 


I accept with great respect the principle 
enunciated in this passage. 

I shall examine with reference to the 
facts of this case, in the words quoted 
above, whether the course adopted, is 
such as will do substantial justice to the 
petitioner. It is no doubt true, that several 
applications made by the petitioner were 
rejected by the District Judge. His appli¬ 
cation, that the cross-examination of the 
respondent’s witnesses might be reserved, 
was refused. Further it was represented 
to the District Judge that, if the respond¬ 
ent was examined first, the petitioner 
would be able to know what the definite 
charges against him were and therefore 
the Court should take the evidence of the 
respondent before other witnesses were 
examined in the case. Even this applica¬ 
tion was dismissed. In the circumstances 
it would have been more satisfactory if 
the District Judge had complied with at 
least one of the requests of the petitioner. 
This was not done. The opposition of the 
respondent was clearly not bona fide. This 
is proved by the sequel. The respondent 
examined several practitioners in support 
of his case that the petitioner was a tout. 
Those witnesses spoke generally to the 
fact that the petitioner was interesting 
himself in litigation which was not his 
own that he was generally seen in Court 
helping parties, giving instructions to 
vakils and so forth. These facts, if true, 
were as much within the respondent’s 
knowledge as within the knowledge 
of any pleader examined. Still he closed 
his case without himself giving evidence, 
although it was at his instance that the 
proceedings were initiated. But these are 
not matters which must weigh with me in 
dealing with this application. 

The question is:—“ Has any case been 
made out for my interference? On the 
4th March, the District Judge made the 
order to which reference has been made 
stating that the details given in the peti¬ 
tion were sufficient and that the enquiry 
should proceed. On the same date two 
witnesses for the respondent were examin¬ 
ed. On the 7th three more ! on the 9th 
and 16th five further witnesses were ex¬ 
amined, The petitioner cross-examined 
the witnesses at considerable length. He 
had ample opportunity to ascertain what 
the charges against him were. The wit¬ 
nesses were not examined at a stretch 


1. (1910) 11 0. L. J., 518. 
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from day to day and after the respondent 
closed his case on the 16th of March, the 
petitioner commenced to examine his own 
witnesses from the 27th March and the 
Civil Revision Petition was filed in this 
Court on the 28th March. From these 
facts, it is clear that the Petitioner could 
have no legitimate complaint in regard to 
the course adopted. 


I have closely examined the evidence 
and I shall say nothing about it which is 
likely to prejudice either party but I can¬ 
not accept the argument of the learned 
Advocate-General that there is no evi¬ 
dence to sustain a charge. It will be for 
the District Judge to act or refuse to act 
upon the evidence but I cannot say that 
there is no material on which he can pro¬ 
ceed. 


On behalf of the petitioner several 
cases were referred to as authorities for 
the proposition that the High Court can 
interfere in revision with orders made 
under S. 36 of the Legal Practitioners* 
Act. I agree that the High Court has 
undoubted power to interfere. When the 
lower Courts acting on no legal evidence 
whatsoever declared a person to be a 
tout, the High Court in the exercise of its 
revisional powers will set aside the order. 
See Sundar Upadhya v. The President of 
the Mukhtears Associatiotiy Chapra (2), 
In re Siddeshwar Boral (3), In re Soma- 
yajulu Ramamurthi (4), In re Jounala- 
^eddaSambayyai{5)^nd Keramat Alt v. 
Emperor (6). But these cases have no 
bearing upon the question under con* 
sideration. 


Several other cases were cited by the 
learned Advocate-General. Of these In 
re A. G. Ganapathy Sastryj (7) In the 
matter of John Thompson of Moidmein, (8) 
Suryanarayana Aiyar v. SithaTama 
Sastri, (9) deal with charges made against 
Legal Practitioners and Ranga Reddi v. 
King-Emperor (lO) and Konda Reddi v. 
King-Emperor^ (ll) relate to proceedings 
under Ss. 107 to 112 of the Code of 


2 . 

8 . 

4. 

6 . 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


(1910) 15 0. W. N. 1000. 
(1899) 4 0. W. N. 86. 
1912} M.W. K. 959. 
(1916) 28 I. C. 918, 
(1921) 62 1 0. 829. 
(1909) 6 M.L.T. 258. 
14 W. R. 267. 

(1896) 6 M. L. J. 142. 
(1920) 48 Mad. 450. 
(1918) 41 Mad. 246. 


Criminal Procedure. For reasons already 
given by me these authorities are of little 
assistance. 

I am therefore not prepared to hold 
that the District Judge either usurped 
jurisdiction which he did not possess or 
acted with material irregularity. I would 
therefore refuse to quash the proceedings, 
but I would observe that if the petitioner, 
should desire to cross-examine further any 
of the witnesses that have already been 
cross-examined, the District Judge should 
give him the necessarj' facility. I may 
add that Mr. T. R. Ramachandra Aiyar 
has on behalf of the respondent expressed 
his willingness to produce any witnesses 
required for further cross-examination. 

I dismiss the Civil Revision Petition 
and I do not propose in the circumstances 
to make any order as to costs. 

Petition dismissed. 
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Krishnan, J. 

Ramaswami Chetty (Complainant) 

Petitioner. 

V. 

Muthtiveiu Mudali and 

others ... (Accused.) 

Respondents. 


Cr. Revn. C. No. 263 of 1922, and Cr. 
Revn. Petn. No. 234 of 1922, dated 1st 
September 1922, from the judgment of B. 
Magts.jCuddalore, in S.T.No. 1027 of 1921, 

Madras Town Nuisances ^cm889) S. 8 (12) — 
Trial by Bench Magistrates. 

An oSence under S. 3 (l2) of tho Act III of 
1889 falls within Cl. 2, R. 1 of the rules for the 
guidance of Bench Magistrates and the Magis¬ 
trates have jurisdiction to dispose of the case. 
(13 Mad. 142 Foil.) 

(P. 192» Col. 1.) 

T. R. Srinivasa Aiyangar —for the 
Petitioner. 


M. Patanjali Sastri —-for the Res¬ 
pondents. 

The Public Prosecutor —for the Crown. 

Order : This is a revision petition by 
the complainant against the acquittal of 
the accused by the Bench Magistrates of 
South Arcot. The ground taken is that 
the Bench had no jurisdiction to try an 
offence under S. 3, Cl. 12 of Act III of 
1889. Curiously enough the objection is 
taken by the complainant himself whc 
invoked the jurisdiction of the Bench. 
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This does not however prevent him from 
doing So in revision for a Court cannot get 
jurisdiction) if it had not any in law, 
merely because complainant invoked its 
jurisdiction. 

On the question of jurisdiction it is 
argued that the Bench had jurisdiction 
only to try offences under Ss. 5, 6 and 7 
named in R. 1, Cl. 5 {e) of the rules framed 
by the Government for the guidance of 
Bench Magistrates under S. 16 of the 
Code of Criminal Procedure. The answer 
to this argument is that S. 3 is not 
mentioned in Cl. 5 (c) because it falls 
under the earlier clause, Cl. (2) as an 
offence against the conservancy clause of 
the Police Act punishable only with fine 
or with imprisonment for a term not 
exceeding one month. Though S. 3 is in 
the Town Nuisances Act, S. 11 of that 
Act directs that the section is to be read 
with and forms part of Act XXTV of 
1859, the Police Act. It was ruled in 
Queen-Empress v. Oola^anadan (l) that 
all the clauses in S. 48 of the Police Act 
fell within the term “ Conservancy 
clause.” S. 3 (12) of the Towns Nuisances 
Act is practically the same as Cl. 6 and 
part of Cl. 7 of S, 48 of the Police Act. 
That case is therefore an authority for 
holding that an offence under S. 3 (12) of 
the Act III of 1889 falls within Cl. 2, R. 1 
of the rules for the guidance of Bench 
Magistrates and the Magistrates had 
jurisdiction to dispose of the present case. 

The petition fails and is dismissed. 

Petition dismissed. 

1. (1890) 13 Mad. 142. 
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Krishnan and Venkatasubba Rag, JJ. 

C. K. Ramaswami Gom«- 

dan ... (Petitioner) 

1st Respondent. 

V. 

Miithu Velappa Goundan 

and others ... (ist and 2nd 

Petitioners, and 
2nd Respond¬ 
ent) Respond¬ 
ents. 


Civl. Revn. Petn. Nos. 341 and 342 of 
1922 and C. Mis. Petn- Nos. 1869 and 1870 
of 1922, dated 18th September 1922, 
against the order of the Dist. Judge's 


Court, Coimbatore, in O. P. Nos. 47 and 
51 of 1922, dated 10th April 1922. 

(a) Madras Local Boards Act (1920) 8s. 65 (2) 
{!) and 57, Rr. 10 and 12—District Judge whether 
Court—Finality of order^ C. P. C., S, 116— 
Govern77ient of India Act, S, 107. 

Whereby erroneous construction of R. 10 of 
the Transitory rales taken wirh S. 65, Cl. 2 (v), 
the District Judge assumed jurisdiction to de¬ 
clare the membership of Q. as void and as a 
necessary consequence, his presidentship also 
and he then wont on to declare that V was duly 
elected, without giving any one an opportunity 
to show that his election was vitiated by the 
commission of election offences as alleged in the 
written statement of O. 

Held : that that amounts to acting with 
material it regularity or illegality in the exercise 
of his jurisdiction. To assume jurisdiction, to 
do a certain act by taking an erroneous view of 
law when there is really no jurisdiction, raises a 
Case for interference under S. 115, C. P. C. Both 
in the case of S. 57 and in that of the election 
rules, jurisdiction is given to the District Judge 
as the District Court and is really a supplemental 
jurisdiction conferred on an existing tribunal 
and as the District Court is subordinate to the 
High Court and subject to its appellate juriudic- 
tion, it is open to High Court to revise its orders 
both under 3. 116, C. P. C. and under S. 107 of 
the Ooveromont of India Act. The provision in 
R. 12, Cl. (8), that orders under Sub Hr. 1 and 2 
shall bo final is not a bar to the exorcise of 
revieional powers. Full effect can bo given to 
the provision by holding that it prevents inter¬ 
ference with the order by way of appeal or by 
suit. When revieional powers are intended to be 
taken away, it has always been held that it must 
be done by express words to that effect. Final¬ 
ity can be attached only to orders passed with 
jurisdiction as those without jurisdiction are 
really nullities. It seems clear from the rules 
that the District Judge and the Subordinate 
Judge are given jurisdiction under them not as 
more persona designata but as the presiding 
officers of their respective Courts and they act 
as Courts in their inquiry into such petitions. (11 
Mad. 26; 40 Bom. 509 at 512; 39 Mad. 195, Foil.). 

(b) Madras Local Boards Act {\020) Ss. 65 (2) 
(v), Rr. 10 ( 1 ), (2). (3) and 12 (2) {Transitory 
rules)— Construction — Taluk Board—Nomina¬ 
tion—Election of President — Validity. 

The term of office of all members of the Taluk 
Board as memberg shall under R. 10 expire on the 
date fixed by the notification made under the Act 
by the Local Government, but for the purpose of 
carrying on the executive functions of the Taluk 
Board, the President of the old Taluk Board con¬ 
tinues in office as President until a President for 
the newly.constituted Taluk Board is elected. 
The notification under the new Act fixed 1st 
March 1922 as the date for the dissolution 
of the old Taluk Board and the President 
of the District Board under the powers vested in 
him appointed one G, the President of the old 
Taluk Board, to he a member of the Taluk Board 
to take effect from the 1st ^\Iarch 1922. The 
memberg of the newly-constituted Board elected 
on 16th March 1922, G as the President. On a 
petition to declare the eleotion of 0, as President 
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invalid on the ground that 0 was not qualified 
to be a member of the newly constituted Taluk 
Board as his nomination to the same was in- 
efieotivo under S. 65 (5i). as he continued in 
office as President of the old Taluk Board till 
15th March 1922, and as his term of office as 
member of the Taluk Board had not therefore 
expired on the 1st March 1922. 

Held^ that Q ceased to be a member of the 
Taluk Board on the first Maroh 1922, though he 
continued to exercise the fluties of a President 
until the election of t le new President and that 
the nomination of O as member of the new 
Taluk Board was valid ; and that the election of 
Gas President was not vitiated on that ground. 


(P. 194. Col. 1.) 


S. Srinivasa Aiyangar^ S. Muthiah 
Mudaliary M. Krishna Bharati and 
K. Ramaswami Gounder —for the Peti¬ 
tioner. 

T. R, Ramachandra Aiyar, A. Krishna- 
swami Aiyar^ K. Periaswami Gonnder 
and T. M. Krishnaswami Aiyar —for the 
Respondents. 

Krishnan, J. :—These petitions arise in 
connection with the election of the Pre¬ 
sident of the Taluk Board of Gopichetty 
Palayam under the new Madras Local 
Boards Act XIV of 1920. Petitioner 
before us» Mr. Ramaswami Gounder and 
one of the respondents Mr. Venkatesa 
Iyer were the rival candidates for the 
place. In the election on the ISth of 
March last, the date fixed for iti Mr. 
Gounder was declared duly elected. There¬ 
upon an application O. P. No. 51 of 1922 
was made to the District Judge of 
Coimbatore under S. 57 of the Act to 
have it declared that Mr Gounder was 
disqualified as a member under S. 55j 
Cl. ( 2 ) (v) and therefore unfit to be a 
President under S. 15, Cl. (l). On this 
petition the District Judge gave a declara¬ 
tion that Mr. Gounder was disqualified 
for appointment as a member. It may 
be mentioned that the date fixed for the 
new Taluk Board to come into existence 
in the notification under R. 9 of the 
Transitory Rules was the 1st March ] the 
elections and nominations were over by 
the 2l3t of February on which date the 
President of the District Board, Coim¬ 
batore, had nominated Mr. Gounder as a 
member of the new Board to take effect 
from the isi of March. It is this nomina¬ 
tion that the District Judge has held 
to be bad. Civ. Revn. Petn. No. 342 of 
1922 and Civ. Mis. Pent. No. 1870 of 1922 
are against the order in O. P. No. 51. 

About the same time, two other mem¬ 
bers of the new Board filed O. P. No. 47 of 
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1922 making a number of allegations 
of corruption, fraud and other election 
offences against Mr. Gounder and prayed 
for an enquiry and asked that his election 
as President might be declared void and 
a re election ordered. This petition was 
filed under the rules framed by the 
Government of Madras under S. 199 of 
the Act for the trial of election petitions 
and published in the Fort St. George 
Gazette, No. 650 dated 14th June 1921. 
The District Judge heard this petition and 
O. P. No. 51 together and without hold¬ 
ing an enquiry on evidence held that, on 
his finding in O. P. No. 51 that Mr. Goun¬ 
der vvas “ ineligible to be a member of the 
re-constituted Taluk Board, his election to 
the Presidentship of that body became 
illegal ” and made a declaration to that 
effect purporting to act under R. 11 (c) of 
the rules. He then proceeded to declare 
Mr. Iyer to have been duly elected as 
president without any opportunity being 
given to Mr. Gounder or to any others 
to attack his election on grounds of 
corruption, etc., which had been alleged by 
Mr. Gounder in his written statement. 
Civ. Revn. Petn. No. 341 of 1922 and 
Civ. Mis. Petn. No. 1869 of 1922 are filed 
against these orders. 

There can be no doubt that the orders 
of the District Judge are wrong. The 
argument is put thus by him. Under 
R. 10 of the Transitory Rules Mr. Goun¬ 
der continued as President till the new 
President was elected and took charge J 
that must be after the 15th of March the 
date of election. Mr. Gounder must there¬ 
fore be taken to have continued as a 
member of the Board as no one can be a 
President without being a member and 
that as S. 55, Cl. 2 (v) says : 

“ A person who is already a member of the 
Local Board whose term of office will not expire 
before his fresh election or appointment can take 
effect is disqualified for election or appoint. 

ment.’* 

Mr. Gounder s nomination or appoint¬ 
ment as member to take effect on the 1st 
of March was therefore illegal. The 
District Judge says, he ceased to be a 
member and his election as President was 
bad. Under what rule and when he 
ceased to be a member the Judge does not 
say. If the nomination is bad because 
Mr. Gounder was already a member he 
must be taken to have continued as mem¬ 
ber under his original right unless under 
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some rule or other his membership ceased. 
Loss of Presidentship does not carry with 
it loss of membership. No rule has been 
pointed out to us as having that effect, 
unless R. 10, Cl, (2) of the Transitory 
Rules is applied in which case his member¬ 
ship ceased on the 1st of March and his 
nomination was not obnoxious to S. 55, 
Gl. (2) (v). 

The fact is the District Judge has mis¬ 
construed R. 10 altogether. Cl. (1) of it 
merely continues the Presidentship of the 
old President and not his membership, 
Cl. (2) deals with the office of member 
and makes it expire with the date fixed 
in the notification under R. 9. That 
clause applies in my opinion to the 
membership of all members including that 
of the President, No doubt the words 
“ office of other members ” are used in 
Cl. (2) but that, I think, is to distinguish 
the office of the President from the office 
of the members. 

It is said that this view contravenes 
the rule that the President should be a 
member of the Board. As a matter of 
fact in this case Mr. Gounder was 
nominated a member as soon as his old 
membership ceased and there was no 
gap. But even if R. 10 contravenes the 
rule above stated, R. 10 must prevail 
under S. 238 of the Act. 

The District Judge’s view leads to the 
extraordinary result that no one who was 
a President of the old Board at the time 
of its reconstitution could stand as a can¬ 
didate for the 1st Presidentship of the 
new Board; a result which I cannot 
accept that the Legislature intended 
without very clear language showing it. 

If, as I hold, the District Judge was 
wrong in thinking that Mr. Gounder’s 
nomination was bad, the whole basis of 
his judgment fails and his orders are all 
wrong. But it is argued for the respond¬ 
ents that we have no power to interfere 
with them in revision or by way of writ 
o/cerfiomn, because it is said that the 
Dfetrict Judge in disposing of these peti¬ 
tions was acting asa persona designata 
and not as a Court and was not sub¬ 
ordinate to the High Court nor subject to 
its appellate juiisdiction as required by 
S. 115, Civil Procedure Code, and S 107 of 
the Government of India Act, to enable 
us to interfere. It was further contended 


that as orders under S. 57 and under R. 
12 of the election rules are both declared 
to be final we cannot interfere and also 
that even if S. 115 or S. 107 applied to 
such proceedings as these, we should not 
interfere in the present case because 
there is no question of jurisdiction or 
material irregularity of procedure to justify 
our interference. It is also argued that a 
writ of certiorari will not lie both because 
the inquiry is not a judicial one and 
because there is no question of want of 
jurisdiction arising here. The petitioner 
argues to the contrary. 

I shall consider these arguments first 
with reference to O. P. No. 47 of 1922 
which was filed under the election rules. 
It seems clear from the rules that the 
District Judge and the Subordinate Judge 
are given jurisdiction under them not 
as mere persona designata but as the 
presiding officers of their respective 
Courts and they act as Courts in their 
enquiry into such petitions. R. 4, 
Cl. (3) expressly says that in certain 
cases the Judge may direct any Court 
subordinate to him to hold the enquiry. 

A District Judge or Subordinate Judge has 
no Court subordinate to him when acting 

as a persona designata but only when act¬ 
ing as the District Court or the Subordin¬ 
ate Court. This point seems to be 
strongly in favour of petitioner’s conten¬ 
tion. But this is not the only indication 
to show that the Judge acts as a Court in 
disposing of election petitions, for R. 6 
makes the procedure for trial of suits 
under the Civil Procedure Code applicable 
to enquiries under election petitions as 
nearly as may be. Evidence is taken on 
oath and provision is made for hearing 
counsel. The Judge has finally to come 
to his decision between the parties 
judicially and not arbitrarily. All these 
to my mind support the view that the 
Judge acts as a Court. 

The use of the term ** Judge ” instead of 
the term “ Court ” in the rules is, I think, 
not sufficient to imply that he acts as 
persona designata any more than the use 
of the word Court” would necessarily 
imply the contrary ; see the observations 
in Minakshi v. Subramanya (l) and 
Municipality of Belgaum v. Rudrappa (2). 
The words enquiring authority ” used in 

1. (18S8) 14 I. A. 160=11 Mad. 26. 

2. (1916) 40 Bom. 609 at p. 512. 
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the rules to which also our attention was 
drawn by the respondents’ Vakil are only 
used as a compendious way of referring 
to the District Judge or the Subordinate 
Judge who conducts the enquiry and no 
inference can be drawn from their use. I 
think the objection to our interference 
against the orders in O. P. No. 47 of 1922 
on the ground of the Judge not acting as 
a Court fails. 

The next question is whether the pro¬ 
vision in R. 12i Cl. (i), that orders under 
Sub-Rr. 1 and 2 shall be final, is not a bar 
to the exercise of revisional powers. Full 
effect can be given to the provision by 
holding that it prevents interference with 
the order by way of appeal or by suit. 
When revisional powers are intended to 
be taken away» it has always been held 
that it must be done by express words to 
that effect. Finality can be attached 
only to orders passed with jurisdiction as 
those without jurisdiction are really 
nullities. The meaning of the word 

final ’ has been considered in Matangini 
Debi v. Girish Chunder Chotigdar (3) and 
the cases therein cited and also in ValU 
Ammal v. The Corporation of Madras (4) 
held not to exclude the High Court’s 
powers of revision. Following these cases 
I hold that R. 12 (5) is not a “bar" to the 
exercise of our revisional powers. 

The next question is whether we should 
decline to interfere on the ground that no 
question of jurisdiction arises. Before 
dealing with this point I shall consider the' 
arguments with reference to O. P. No. 31 
of 1922, as the order in it is made the 
basis of the orders in O. P. No. 47 by the 
District Judge. 

The first contention in O. P. No. 51 
also, is that the District Judge acted only 
as a persona designata and not as a Court 
under S. 57 of the Act. The question 
is more difficult to decide under the 
section than under the rules as the 
indications are not so clear. But on the 
whole I have come to the conclusion that 
^ere is no certain indication that the 
Histnct Judge is to be treated merely as a 
persona designata under the section He 
13 the presiding Officer of an existing 
tribunal and jurisdiction is given to him 
m words which refer to the territorial 
juri sdiction conferre d upon his Court. I 

8. (1903) 80 Cal. 619, ' ’ 

4. (1916) 88 Mad. 41. 


have already held that the use of the word 
‘‘Judge" instead of the word “Court ’ is 
inconclusive. Cl. 2 gives him the right to 
make such enquiries as he thinks fit but 
says nothing of the procedure to be 
adopted for them. I take it that, when 
he does make an enquiry, he will adopt 
the same procedure as for any other 
judicial enquiry in his Court, for otherwise 
he could not, merely as SLpersona designata, 
examine witnesses on oath. The principle 
stated in National Telephone Con^any, 
Ltd. V. Postmaster General (5) that, when 
jurisdiction is given to a Court without 
defining the procedure to be followed, it 
will attract the ordinary procedure of that 
tribunal, will have to be applied. The 
enquiry may often be of a complicated 
kind as he has to determine under Ss. 
55 and 56 questions such as whether a 
person is ibsane or interested in a 
contract with the Local Board or has 
ceased to reside within jurisdiction and 
so forth. Such an enquiry cannot be 
held satisfactorily without taking evidence 
on oath : But to do so the Judge 
must be acting as a Court and not 
as a mere nominated individual. It 
is true he can dispense with any en¬ 
quiry if he deems fit ] but that is incon¬ 
clusive in deciding whether he acts as a 
Court or as a persona designata, for in 
either case he may be given that power 
though no enquiry may be necessary in 
some instances. He has further to give a 
decision between the parties as to whether 
the person concerned is disqualified from 
being a member under S. 55 or S. 56 of the 
Act or not. I take it he has to give his 
decision not arbitrarily but judicially, par¬ 
ticularly as it is declared to be final in the 
section. These circumstances show to 
itiy mind that the District Judge is acting 
as a Court and not as a mere persona 
designata under S. 57 of the Act as well. 

^ I shall HOW consider the authorities 
cited by the learned Vakil for the respond¬ 
ent in support of his contention. The 
first case he quoted is Balaji Sakkaram v. 
Merwanji Nowroji (6). That was a case 
under the Bombay District Municipalities 
Act H of 1884. No doubt the learned 
Judges held that the District Judge in 
acting under S. 23 of the Act was not a 
Court and n o revision lay against his 

6, (1913) A. C- 646. " 

6. (1897) 21 Bom. 270. 
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order. There is, however, no discussion 
in the judgment, the learned Judges fol¬ 
lowing a previous judgment of the same 
Court reported on page 87 of P. J. No. 
1894. Turning to that case we find no 
discussion there either, the learned judges 
again following two of their previous un¬ 
reported decisions in applications Nos. 127 
of 1892 and 236 of 1889 which are not 
available for reference. The reasoning of 
the learned Judges for their conclusion is 
thus not known. But accepting their 
decision, it is clearly distinguishable from 
the present case, for there is a clear dis¬ 
tinction between the language of S. 23 of 
the Act they were dealing with and that 
of S. 57 of the Local Boards Act though 
there is undoubtedly some similarity as 
well. The Bombay Act provides that for 
purposes of the enquiry the District Judge 
may exercise any of the powers of a Civil 
Court. This may well have been held to 
indicate that the District Judge when 
making the enquiry was not a Civil Court 
himself. Each case has to be judged on 
its own language and I am unable to 
treat the Bombay case which deals with 
a different Act as an authority for the 
present case. 

The next case referred to is Vijaya- 
raghavalu Pillai v. Theagaroya Chetti (7). 
This case arose under the rules framed by 
the Government under the City Municipal 
Act, (Mad.) Act III of 1904, whereby a 
Presidency Magistrate was to decide as to 
the competency of a candidate for a 
Municipal election. It was held that the 
Magistrate's order was passed by him as 
a “ referee between the President of the 
Corporation and the candidate and not as 
a Court. This case is again no authority 
in the present case as the language to be 
construed was not the same and the con¬ 
siderations that prevailed there do not 
arise here. On the other hand it was 
held in Vasudeva Aiyar v. The Negapatam 
OevdsthaiuiyfTf Committeei (8) that an order 
of the District Court under S. 10 of the 
Religious Endowments Act was revisable 
by the High Court and this view was 
confirmed by the Privy Council in Bala- 
krishna Udayar v. Vasudeva Ayyar (9). 
The authorities therefore do not conclude 
the case before us-__ 

7. (1915) 38 Mad. 581. 

a! (1915) 38 Mad. 594. 

J. (1917) 40 Mad. 793=44 I. A. 261 (P. C.). 


The answer to the argument based on 
the use of the word “ final in S. 57 is 
the same as in the case of election rules 
and need not be repeated. As I am 
holding that both in the case of S. 57 and 
in that of the election rules, jurisdiction is 
given to the District Judge as the District 
Court and is really a supplemental juris¬ 
diction conferred on an existing tribunal 
and as the District Court is subordinate 
to.the High Court and subject to its appel¬ 
late jurisdiction, it is open to us to revise 
its orders both under-S. 115, Civil Proced¬ 
ure Code and under S. 107 of the Govern¬ 
ment of India Act. It is not therefore 
necessary to consider the applications for 
the issue of writ of certiorari. 

The last argument of the respondent is 
that there is no question of jurisdiction or 
irregular exercise of it in the present case 
to justify our interference. What happen¬ 
ed in this case is that by an erroneous 
construction of R. 10 of the Transitory 
rules taken with S. 55, Cl. 2 (v) the District 
Judge assumed jurisdiction to declare the 
membership of Mr. Gounder as void and 
as a necessary consequence his president¬ 
ship also and he then went on to declare 
that Mr. Iyer was duly elected without 
giving any one an opportunity to show 
that his election was vitiated by the 
commission of election offences as alleged 
in the written statement of Mr. Gounder. 
That I am inclined to think amounts to 
acting with material irregularity or illegal- 
■ ity in the exercise of his jurisdiction. To 
assume jurisdiction, to do a certain act 
by taking an erroneous view of law when 
there is really no jurisdiction, raises a case 
for interference under S. 115, Civil Pro¬ 
cedure Code. See the observations in 
Atchayya v. Sri Seetaramachandra 
Rao (10). Mr. Justice Channel observes in 
Reg V. Manchester Justices (11): 

** It seems to me to be olear that a tribunal 
cannot give itself jurisdiction which it has not 
got by taking an erroneous view of the law.” 

I think the order on O. P. No. 51 
falls within the rule and we must set 
it aside and C. R. P. No. 342 of 1922 

is therefore allowed with costs here 

1 

and in the Court below and O. P. No. 51 
of 1922 is dismissed. As regards O, P. 
No 47 of 1922 it falls with O. P. No. 5l, 
as the order in it is based on the order in 

10. (1916) 39 Mad. 195. 

11. (1899) 1 Q. B. 671 at p. 674. 
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the latter. There is further the material 
irregularity pointed out above. C. R. P. 
No. 341 must be allowed and the order on 
O. P. No. 47 of 1922 must be reversed 
and the petition remanded to the District 
Judge to be disposed of according to law 
on the merits. The costs of the petitioner 
in the High Court in that petition will be 
paid by respondents 1 and 2. The costs 
in it in the lower Court will abide and 
follow the result. 

Civil Mis. Pents. Nos. 1869 and 1870 of 
1922 are dismissed but without costs. 

Venkatasubua Rao : The District 

Judge of Coimbatore has set aside the 
appointment of Mr. Ramaswami Gounder 
as a member of the Taluk Board of 
Gopichetti Palayam and has further 
declared his election as the President of 
the Taluk Board illegal and the District 
Judge has made a further order declaring 
Mr. Venkatesa Aiyar to have been duly 
elected President of the Taluk Board. 
The propriety of these orders is questioned 
by Mr. Ramaswami Gounder before us. 


respect of the Taluk Board in his juris¬ 
diction make appointments and cause 
arrangements to be made for election of 
members, so that the newly-appointed or 
elected members may come into office on 
the date specified in the notification {See 
R. 12 (ii), Sch. 10). The elections and 
appointments were accordingly completed 
by the 2lst February, 1922 and Mr. 
Ramaswami Gounder was under S. 9 (6) 
of the Act appointed a member of the 
Taluk Board by the President of the 
District Board. Under R. 12 (iii) of 
Sch. 10 on the first re-constitution of the 
Taluk Board or as soon as may be after 
such re constitution, a meeting should be 
held at a time to be fixed by the President 
of the District Board for the election of 
the President of the re-constituted Taluk 
Board. In pursuance of this provision 
the 15th March 1922 was fixed for the 
election of the President* Mr. Ramaswami 
Gounder and Mr. Venkatesa Aiyar being 
the candidates that stood for election. 
The election was held and Mr. Rama¬ 
swami Gounder was elected President. 


Before entering on a discussion of the 
questions of law raised, I may briefly 
state the facts that led to the passing of 
the above orders. 

Under the Madras Local Boards Act, 
1920, the Local Government is required 
to fix by notification the date on which 
the first re-constituted Taluk Board in any 
taluk shall come into existence. Accord¬ 
ingly by a notification, dated 3rd January 
1922, the re-constituted Taluk Board of 
Gopichetti Palayam was brought into 
existence with e^ect from the 1st March 
1922. Under R. 10 of Sch. 10 to the Act 
the term of office of the members of the 
Taluk Board holding office at the com¬ 
mencement of the Act would, subject to 
an exception presently to be noticed, 
expire on the date fixed in the notification, 
viz.i 1st March 1922. Contemporaneously 
with the expiration of the terms of office 
of the old members, the members elected 
or appointed under the Act for the first 
time were to assume office as the members 
of the re-constituted Taluk Board (See 
R. 9 of Sch. 10). The result is that there 
is no interval of time betvveen the going 
out of the old members and the coming in 
of the new members. To achieve this 
object it is further provided that the 
President of the District Board shall in 


Two petitions were filed before the 
District Judge of Coimbatore, 0. P. No. 47 
of 1922 and O. P. No. 51 of 1922. In 
O. P. No. 47 of 1922 two of the elected 
members of the Taluk Board Muthu 
Velappa Gounder and Kaliana Gounder 
called into question the election of Mr. 
Ramaswami Gounder as president and 
joined as respondents to that petition 
Mr. Ramaswami Gounder and Mr. Ven¬ 
katesa Aiyar. This petition was filed 
under S. 199 (c) of the Act and under the 
rules made under that section in respect 
of the conduct of inquiries, etc., relating 
to elections. 

O. P. No. 51 was filed by Srinivasan 
Chettiar questioning the appointment of 
Mr. Ramaswami Gounder as a member 
of the Taluk Board and to that petition 
the latter alone was made a respondent. 
This petition was filed under S. 57 of the 
Act. 

The District Judge dealt with O. P. 
No. 51 and came to the conclusion that 
Mr. Ramaswami Gounder's appointment 
as a member was invalid and sot aside 
the said appointment. 

Before dealing with the grounds of the 
District Judge’s decision it must be noted 
that Mr. Ramaswami Gounder had been 
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a member and the President of the Taluk 
Board constituted under the old Act. I 
shall first refer to the provisions of the 
Act on a construction of which the Dis¬ 
trict Judge has come to this conclusion. 

S. 55) so far as it is relevant to the pre¬ 
sent purpose is in the following terms : 

“A person shall be disqualified for appoint¬ 
ment as a member of tho Local Board if such 
person is at tho date of appointment already a 
member of the Local Board who-e terms of ofiice 
will not expire before his appointment can take 
effect. 

R. 10 (1), (2), (3) of Sch. X (Transitory Piovi- 
eions) runs thus; (1) fiheterm of office of the 
President of a Taluk Board holding office at the 
oommenoemeL’t of this Act shall extend until a 
now President elected or appointed under R. 12 
(8), assumes office. 

(2) The term of office of the other members 
of a Taluk Board h(‘lding office at the commcnoe- 
ment of this Act bhall expire on the date fixed 
in the notification under R. 9. 

(3) Such President and members shall during 
the p riod rpeoifiod in Sub-Rc. 1 and d have all 
the powers and be subject to all the duties of 
the President and members respectively of a 
Taluk Board undtr this Act.” 

I'he District Judge has held that under 
R. 10 (l) the term of office as member of 
Mr, Ramaswami Gounder became extend¬ 
ed and that, as on the date his appoint¬ 
ment could take effect he was already a 
member of the Local Board, he was dis¬ 
qualified to be appointed a member of the 
new Board under S, 55 (5). 

It seems to me that this decision is 
clearly wrong. On a reading of R. 10 (l) 
and (2) together, the intention of the 
Legislature appears to be that the term of 
office of all tho members as members 
should expire but that the term of office of 
the President as President should extend 
for a further period. The object of this 
exception in favour of the President is 
obvious. On the date fixed in the notifica¬ 
tion, the new Taluk Board comes into exis¬ 
tence, the old members go out and new 
members assume office, but there is bound 
to be an interval of time between the 
coming'into existence of the re-constituted 
Board and the election of the President. 
The interval in this case happened to be 
a fortnight. 

It is necessary that the executive work 
of the Taluk Board should be carried on 
without a break and for this contingency 
a provision was inserted that the Presi¬ 
dent of the old Taluk Board should con¬ 
tinue to be the President until the new 


President elected or appointed should 
assume office. The rules in Sch. 10 are 
termed Transitory Provisions ” and are 
made under S. 238 of the Act which occurs 
in the chapter headed “ Transitional and 
Transitory Provisions. These provisions 
and rules were enacted to meet difficulties 
that may arise in connection with the 
first constitution of the Boards. As it 
was felt that the continuance of the 
President was essential, a special rule was 
made extending his term of office. It doesi 
not follow that, because his term! 
of office as President was extended, hisl 
term of office as a member was also! 
necessarily extended. As a matter of fact! 
there is no need to do so and it would be 
contrary to the intention of the Legislature 
that the President whose term of ofiice 
was extended necessarily also continued 
to be a member. It is true that R. 10 (l) 
and (2) could have been more skilfully 
drafted, but I think on a reasonable 
construction of the terms of these provi¬ 
sions,no other conclusion than what I have 
stated above is possible. The District 
Judges reason for rejecting this construc¬ 
tion is that both under the old and the new 
Act, only a member can be appointed or 
elected as a President and no person can 
be a President unless he is also a member 
and the District Judge refers to Ss. 15 
and 22 (2) of the old Acts and Ss. 12 
(2) and 15 of the new Act. In adopting 
this line of argument the District Judge 
seems to have ignored S. 238 of the Act 
which is as follows : 

In their application to the members and 
presidents of the Local Boards in office on the 
date of commencement of this Act and the first 
re-coDstituticn of such Boards in accordance 
with this Act, the provittions of this Act shall be 
read subject to the rules oontainod in Sch. X.” 

From this section it is clear that in the 
transitional stage there may be a Presi¬ 
dent of the Taluk Board who is not a 
member thereof. It therefore seems to 
me, both on a consideration of the princi¬ 
ples underlying the transitory provisions 
and of the construction of the various 
sections and rules referred to above, that 
the office of Mr. Gounder as member of 
the Taluk Board did expire on the 1st 
March 1922 and that only his term of 
office as president was oxtenjded for a 
further period. 

If the view of the District Judge were 

correct it would follow that the President 
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of the old Taluk Board would be dis¬ 
qualified to be a member of the re-consti¬ 
tuted Board ? that is to say» the person 
who occupied the most important position 
in regard to the Taluk Board which be¬ 
came dissolved would by reason of tlie 
very fact that he occupied that important 
position, be placed under a disability and 
would be prevented from being even a 
member of the Taluk Board. This result 
would be preposterous and the Courts 
would not adopt a construction which 
would lead to such a result unless driven 
to do so by the plain language of the pro¬ 
visions of the Act. 

I am therefore clearly of opinion that 
the appointment of Ramasami Gounder as 
a member was valid and the order passed 
in O. P. No. 51 of 1922 by the District 
Judge declaring the appointment invalid is 
wrong. 

As I observed, the District Judge had 
before him two petitions, 51 of 1922 chal¬ 
lenging Mr. Goundei’s appointment as a 
member and 47 of 1922 disputing his 
election as President. O. P. No. 51 of 1922 
was filed under S. 57 which deals with 
the disqualifications specified in Ss. 55 
and 56. But S. 57 is confined in terms 
to objections to election or appointment 
as member and therefore, although the 
petition contained a prayer for set¬ 
ting aside the election of Mr. Gounder s 
as President on the ground that the 
validity of his election as President was 
dependent on the validity of his appoint¬ 
ment as a member, the District Judge 
rightly decided that he could not in that 
petition adjudicate on the validity of 
Mr. Gounder’s election as President. 
O. P. No. 47 of 1922 was an election 
petition presented under the rules made 
under S. 199 for the decision of election 
disputes challenging the election of 
Mr. Gounder as President and it con¬ 
tained various charges of corruption, etc., 
of which he was alleged to be guilty but 
did not allege that his election as Presi- 

invalid because he was not 
validly appointed a member. The District 

having decided in O. P. No. 51 of 

922 that Mr. Gounder*s appointment as 
memb^ was invalid, recorded a decision 

n’ 1922 that his election 

as President was invalid because he was 

not a validly appointed member. In other 

words the District Judge considered it 


unnecessary to enquire into any of the 
allegations made in O. P. No. 47 of 19^2 
and decided against the validity of the 
election of Mr. Gounder as President 
solely on a ground not taken in the said 
petition but taken only in O. P. No 51 

of 1922. 

It has been argued before us that the 
.1 ge was in error in having in 
these circumstances set aside the election 
of Mr. Gounder as President and I am of 
the opinion that this argument is sound. 


Exception is taken to the orders of the 
Judge on another ground which seems to 
me to be a very substantial ground. As 
I have already pointed out in O. P. 
No. 47 of 1922 both Mr. Ramasami 
Gounder and Mr. Venkatesa Aiyar were 
respondents, but relief that was asked, 
was merely that the election of Mr. 
Gounder as President of the Taluk Board 
should be declared void and a re-election 
ordered. In the written statement of 
Mr. Gounder it was alleged : 

“ The 2n(a respondeut a*:?d bi-i supporters hare 

commuted various corrupt and illegal acts in 

connection with this election and are guilty of 

such acts but it is not necessary to detail them 

here as the petition is not for declaring the 2nd 
respondent as duly elected.’* 


The District Judge however declares by 

his order that the 2nd respondent Mr. 

Venkatesa Aiyar had been duly elected 

President of the Taluk Board. In so 

doing the District Judge has contravened 

the very clear provisions of the rules 

made under S. 199 {Z) (o) referred to 
above. R. 9 says : 

“ Whera at any enquiry into an election peti 
tion any candidate other than the returned 
candidate olairris the seat for himself.the returned 
candidate or any other candidate to the proceed- 
inR may give evidence to prove that the election 
of such candidate would have been void if he 

had been the returned candidate and a petition 

had been presented complaining of his election.” 
R- o is in these terms: 


tinn fT r---— OL ii ne SO desires in addi- 

rLtnri rl question the election of the 

himself or“deolaratioa that L 
elected.” ^ oiher candidate has been duly 


.s Clear that no such declaration was 
asked for in the petition and from the 
Wers before us, it does not appear that 
Mr. Venkatesa Aiyar claimed the seat for 

himself In any event Mr. Gounder had 
a right to adduce evidence in support of 
the allegations of corruption, etc., made by 
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him against Mr. Venkatesa Aiyar and 
without giving the former an opportunity 
to adduce such evidence, the District 
Judge has made a declaration, that the 
latter was duly elected. 

The District Judge disposes of the 
matter in these words : 

“ There will be some jastification f )r ordering 
a Ireah election if the 2nd ro-^pondent had been 
able to got only a few votes as against toe Ist 
respondent. A fresh election moans a delay and 
I should think that the 2Dd respondent 'should 
have the benefit of bis fairly large number of 
votes at the election of the I6th Match.” 

This ground is utterly untenable and 
the order of the District Judge on this 
point is wrong. 

To sum up I hold ] 

(1) That the District Judge’s view of 
the law is wrong and that by taking a 
wrong view he declared Mr. Gounder’s 
appointment as member and election as 
the President invalid and gave a further 
declaration that Mr. Venkatesa Aiyar was 
the duly-elected President. His decision 
is tantamount to removing Mr. Gounder 
from membership and from his office as 
President, and restraining him from acting 
as member or President and in addition 
directing the Taluk Board to accept Mr. 
Venkatesa Aiyar as the President. 

( 2 ) That the District Judge acted with 
material irregularity, if not illegally in 
adjudicating in O. P. No. 47 of 1922 that 
Mr. Gounder’s election as President was 
invalid on a ground not taken in that 
petition. 

( 3 ) That the District Judge acted in 
contravention of the plain provisions of 
the rules relating to trial of election-peti¬ 
tions by declaring, without enquiry into 
the allegations of corruption* etc., urged 
against Mr. Venkatesa Aiyar, that the 
latter was validly elected as the Presi¬ 
dent. 

With these observations I shall proceed 
to consider the next question that has 
been argued before us namely, are we 
justified in interfering with the orders of 
the District Judge in the exercise of our 
revisional powers ? 

S. 115, Civil Procedure Code, is in the 
following terms ; 

** The High 0:)urt may call for the record of 
any case wbiob has been decided by any Court 
subordinate to snob High Court aud in which 


DO appeal lies thereto, and if BUoh Subordinate 

Court appears, 

(a) to have exercised a jurisdiction not vested 
in it by law, or 

(&) to have failed to exercise a jurisdiction 
BO vested, or 

(c) to have acted in the exercise of its juris¬ 
diction illegally or with material irregularity : 
the High Court may make such order in the 
case as it thinks fit.” 

There can be no doubt that the District 
Judge acted with material irregularity 
under Cl. (c) above in setting aside the 
election of Mr. Ramasami Gounder in 
O. P. No. 51 of 1922 on a ground not 
taken in the petition and in declaring 
Mr. Venkatesa Aiyar to have been duly 
elected in contravention of the rules 
pertaining to the conduct of election-peti¬ 
tions. Even if the words “ with material 
irregularity,” should be held to refer to 
“ faults of procedure” as held by Jenkins. 
C. J., in Sheo Prosad v. Rayn Chunder {12) 
and the word “procedure” should be 
understood in the language of Rankin, J., 
in Hindley v. Joynarain Marwan (13) in 
the restricted sense of ‘method of con¬ 
ducting a case,” still, the irregularity 
committed by the District Judge would 
amount to “ material irregularity” within 
S. 115, Cl. (c). 

As regards the portion of the order of 
the District Judge which proceeds upon a 
misconstruction of the provision of the 
Local Boards Act including the Transitory 
provisions, I am also of the opinion that 
we have power to deal with it under 
either Cl. {a) or Cl. (c) of S. 115. In regard 
to the scope of these clauses there has 
been an almost irreconcilable divergence 
of judicial opinion. I may instance the 
cases of In the matter of Sheoraj Nanda 
Singh V. Gopal Suran Narain Singh (l4) 
and, Sheo Prosad v. Ram Chunder (12). 
In the former a certain property was 
attached in the hands of the petitioner 
before the High Court on the ground that 
he had become a trustee for the judgment- 
debtor by virtue of a certain alleged agree¬ 
ment. The petitioner preferred a claim 
and the Subordinate Judge rejected it and 
he thereupon applied to the High Court 
to set aside the order of the Subordinate 
Judge. It was contended on behalf of the 
decree-holder that the order of the Sub- 


12. (1914) 41 Cal. 823. 

18. (1919) 46 Cal. 962 at p. 971. 
14. (1891) 18 Cal. 290. 
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ordinate Judge was not made without juris¬ 
diction. The ground of the decision of the 
Subordinate Judge was that the petitioner 
had agreed to pay the decree-debt by the 
document which transferred the property 
to him and in consequence thereof he 
became a trustee of the property for the 
judgment-debtor and therefore the pro¬ 
perty was liable to attachment in the peti¬ 
tioner's hands. It will thus be seen that 
the Subordinate Judge in disallowing the 
claim proceeded upon a wrong view of 
the law. The High Court (Sir Comer 
Petheram, C, J. and Amir Ali, J.) however 
held that they had power to interfere with 
this order in revision. In the latter, that 
is in Sheo Prosad v. Ram Chunder (12) an 
application (under S. 41 of the Presidency 
Small Cause Courts Act) for the recovery of 
possession of certain immoveable property 
was refused by the Presidency Small 
Cause Court on the ground that the rela¬ 
tionship of landlord and tenant had not 
been established. Fletcher, J., to whom 
an application was made by the landlord 
under S. 115 of the Civil Procedure Codoi 
to set aside the judgment of the Small 
Cause Court, holding that “ it is quite 
impossible to understand what the learned 
Judge (of the Small Cause Court) means 
when he says that the plaintiff is not 
entitled to evict the defendant because 
the lease to the plaintiff does contain a 
covenant authorizing him to do so *’ 
Interfered with the judgment in question 
and directed that it should be set aside. 
On appeal from the judgment of Flet¬ 
cher, J., Jenkins, C. J., and Woodroffe, J., 
came to the conclusion that the exercise 
of revisional powers on the part of the 
High Court was not justified as the Small 
Cause Court was entitled to come to the 
conclusion to which it did, even though 
the conclusion was erroneous and if it did 
come to that conclusion it could not be 
said that the Court had failed to exercise 
the jurisdiction vested in it by law. 

It may be interesting to note that in 
the former of the two cases referred to 
above, that is. In the matter of Sheoraj 
Nan^n Sin^k y. Gopal Suran Narain 

u-t C.J. and Amir 

All, J., while being in agreement as regards 

the decision to be given in the case, differ 
m respect of the grounds upon which their 
respective decisions were based. Pathe- 
ram, C. J., says : 

1923 M--26 


** It seems to us that tbo Buhordiaato Judge 
was acting beyond his jurjsdictiou in dirocting 
that this properly which holoDgrt to a por>}on 
other than the judgment-debtor should bo attach, 
ed and sold 


[thus acting under Cl. (a) of S. 115 
whereas Amir Ali, J., acts under CL (c) 
for he observes: 

“ I am clearly of opinion that the lower Court 
has acted illegally and with material irregula 
rity in the exercise of its jurisdiction in direct¬ 
ing execution to isFuo against the properties 
held by the petitioner 


A. mere error oi law does 




interference in revision for, as observed in 
Amir Hassan v. Sheo BaksJia (15J, a Court 
may have jurisdiction to make an order 
which in fact or in law is wrong. But no 
Court can act illegally, although it is very 
difficult to say when merely an error of 
law has been committed or when the 
Court has acted illegally. There being as 
I observed a conflict of opinion in the 
statement of the principles on this subject 
it seems to me that I may usefully exa¬ 
mine the facts of some of the cases bind¬ 
ing upon us with reference to the deci¬ 
sions given in those cases. In Manisha 
Eradi V. Styali Koya (16) the Court con¬ 
sisting of five Judges unanimously came 
to the conclusion that the High Court 
had power in revision to set aside the 
decree of a Small Cause Court which had 
jurisdiction to entertain suits for rent 
only where the claim is founded on a 
contract when it erroneously assumed 
that a sub-tenant by entering on lease 
became liable by an implied contract to 
pay the rent and passed on that footing 
a decree against the sub-tenant. In Bala- 
krtshna Udayar v. Vasiideva Ayyar (9) 
this question had to be considered. The 
facts were as follows : Under S. 10 of 
the Religious Endowments Act if a 
vacancy occurring among the members of 
the Committee is not filled up by election 
within three months after it has occurred, 
the Civil Court may appoint a person to 
nil up the vacancy or may order that the 
vacancy be filled up by the remaining 
members of the Committee. After the 
period of three months mentioned in the 
section was over in pursuance of an order 
made by the District Court an election 
was held by the remaining members of 
tne Committee, a certain .person was dec- 
lared duly electe d and the District Judge 

16. (1888) 11 Mad. 220 (F.B.L 
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accepted him as a member of the Commit¬ 
tee on the ground that upon the true 
construction of S. 10 the remaining mem¬ 
bers of the Committee should hold an 
election and the vacancy should be filled 
up in that way. The Privy Council 
agreeing with the High Court held that 
this construction of the section was 
wrongi that it was not competent to the 
remaining members to fill up the vacancy 
by means of an election and that the 
terms of the section did not warrant the 
course adopted by the District Judge. It 
will be noticed that the District Judge had 
jurisdiction in the ordinary sense, that is 
a jurisdiction, local, pecuniary, personal or 
with reference to the subject-matter of 
the suit (See judgment of WoodrofTe, J. in 
Sheo Pfosad v. Ram Chunder (12). If 
the jurisdiction therefore means merely 
propriety of forum, the District Judge 
had certainly jurisdiction to deal with 
the matter that arose before him under 
the Religious Endowments Act. But 
as their Lordships of the Privy Coun¬ 
cil set aside the order of the District 
Judge as made without jurisdiction, 
it cannot be said that they were 
using the word ‘‘ jurisdiction ” in the 
narrower sense referred to above. The 
same question again arose for decision in 
Siindaram v. Mama Rauthar (17). The 
lower Courts held that the judgment-debt¬ 
or. who after the Court sale, had trans¬ 
ferred his interest in the property sold in 
execution of a decree, had no locus standi 
to apply under O. XXL R. 89» and rejected 
his application. Against this decision the 
judgment-debtor filed a revision petition 
to the High Court. The Full Bench held 
that the judgment-debtor retained suffi¬ 
cient interest to entitle him to apply under 
the rule. In regard to the point whether 
any question of jurisdiction was involved, 
they answer the reference in the affirma¬ 
tive, following Balakrishna Udayar v. 
Vasudeva Ayyar (9). 

In the above cases referred to by me 
the error of law committed by the lower 
Courts was held to have affected their 
jurisdiction. On the authority of these 
decisions the proper conclusion in my 
opinion seems to be that the order of the 
District Judge made in O. P. No. 51 of 
1922 also comes within the scope of S. 115 
of the Civil Procedure Code. _ 

17. (1921) 44 Mad. 561—40 M. L. J. 497 

(F.B.) 


It has next been argued before us on 
behalf of Mr. Venkatesa Aiyar that the 
District Judge exercised his powers under 
the Act not as a Court of law but merely 
as 3. persona designata whose decisions are 
not to be treated as the judgments of a 
legal tribunal and the High Court cannot 
therefore interfere with the orders of the 
District Judge in revision. Whether the 
District Judge is a Court or not must be 
determined on a consideration of the 
language of the various provisions which 
define his powers, his duties and the 
procedure to be followed by him. The 
presumption is, when any existing tri¬ 
bunal is given a right to determine certain 
matters, that tribunal is to determine such 
matters as a Court. The party who con¬ 
tends that the matters referred to the 
tribunal were not referred to it as a Court 
of law must make good that position by 
referring to the various sections which 
establish that his contention is correct. 
This point was expressly decided by the 
House of Lords in National Telephone 
Company Limited v. Postmaster'Gene^ 
ral ( 5 ). Lord Parker of Waddington 
observes that where by a statute matters 
are referred to the determination of a 
Court with no further provision, the 
necessary implication is that the Court 
will determine the matters as a Court. It 
is pointed out in the judgments that the 
jurisdiction of such a tribunal is enlarged, 
but all the incidents of such jurisdiction, 
including the right of appeal from its deci¬ 
sion, remain the same. 

Balakrishna Udayar v. Vasudeva 
Ayyar ( 9 ) to which I referred above in 
another connection is also an authority 
upon this point. It was contended in 
that case that the order of the District 
Judge which was under consideration was 
not a judicial but merely an administrative 
or ministerial act. That contention was 
based upon an argument that the Civil 
Court exercised its powers not as a Court 
of law but merely as a persona designata* 
Their Lordships of the Privy Council 
after examining the language of the 
various sections of the Religious Endow¬ 
ments Act overruled that contention. The 
decision of the Privy Council affirms the 
judgment of the High Court in the same 
case reported in Vasudeva Aiyar v. The 
Negapatam Devasthanam Committee (8). 
Sir Arnold White, C.J., in dealing with 
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this question refers to certain sections 
of the Religious Endowments Act and 
arrives at the conclusion that in re¬ 
gard to those sections the District Judge 
undoubtedly exercises judicial func¬ 
tions as a Civil Court and not as a 
persona designata and he then observes : 

“ It seem^ to me it would be ino^nvenient if 
for certain purposes the District Judge is a Civil 
Court exercising judicial fuDotions under the Act 
and for other purposes under tbe Aot is a persona 
designata not exetcisiog judicial functions.” 

These observations apply with great force 
to the present case. No doubt an appli¬ 
cation may be made to the District Judge 
under S. 57 for an enquiry in respect 
of the allegations of disqualification aris¬ 
ing under S. 55 or S. 56. But this is merely 
an enabling provision because the right of 
the applicant to call in question an elec¬ 
tion on any of the grounds specified in 
Ss. 55 and 56 by an election-petition under 
the rules remains unaffected. The first 
rule runs as follows : 

** Save as provided ia S. 57 of the Madras Local 
Boards Act, 192U, do electioQ held • • • • 

shall be called in question except by an eleotion> 
petition presented in accordance with these 
rules.” 

The result is that the party considering 
himself aggrieved may at his option, apply 
under S. 57 or present an election-petition. 
If in dealing with an election-petition the 
District Judge acts as a Court and not as a 
persona designata, it'would be indeed very 
inconvenient in the words of Sir Arnold 
White, C. J., if for certain purposes the 
District Judge is a Court and for certain 
other purposes he is a persona designaia. 
The indications are perfectly clear that 
when dealing with election-petitions he 
acts as a Court and if this position is 
correct, in my opinion, it follows that he 
acts as a Court even when he deals with 
applications under S. 58. The rules pro¬ 
vide that a petition if presented to the 
District or Subordinate Judge having 
jurisdiction, the petition shall be signed 
and verified in the manner prescribed in 
the Code of Civil Procedure. If the provi¬ 
sions are not complied with, it is the 
District or the Subordinate Judge that is 
to dismiss the petition. It is further pro¬ 
vided that the District or Subordinate 
Judge may direct any Court subordinate 
to him to hold an enquiry. R. 6 provides 
that every election-petition shall be enquir¬ 
ed into as nearly as may be in accordance 
with the procedure applicable under the 


Code of Civil Procedure to the trial of suits. 
It is also provided that at an enquiry, the 
Local Board concerned may appoint a 
legal practitioner to attend the enquiry 
and take such part therein as the enquir¬ 
ing authority may allow. I think what I 
have stated is sufficient to show that the 
Legislature intended that the District 
Judge should determine questions referred 
to him in his capacity as a Court. 

The cases cited for the respondent do 
not have much bearing on the matter as 
they turn upon the language of other 
Acts, but I may observe in regard to 
V ijiaraghavuln Pillai v- Theagaroya 
Chettin (7) on which reliance was placed 
that it was decided before the decision by 
the Privy Council reported in Balakrishna 
Udayar v. Vasudeva Ayyar f9). The 
decision of the High Court which was 
then under appeal to the Privy Council 
was cited to the learned Judges and in 
their judgment they state that they were 
informed that that decision was under 
appeal to His Majesty in Council. I 
therefore hold that the District Judge was 
acting as a Court and not as du persona 
designata and that his decisions can be 
revised by the High Court in the exercise 
of its powers of revision. 

There remains one more argument to be 
dealt with. On behalf of the respondent, 
it was argued that under R. 12 (3) of the 
rules made for the conduct of election 
enquiries, as well as under S. 57 (2) of the 
Act, the decision of the District Judge or 
other enquiring authority is said to be 
final, and that therefore the decisions in 
question are not open to revision. In 
Matangmi Debt y,Girish Chunder Chong- 
dar, (3) it was pointed out that when a 
section says that a certain order shall be 
final it only means and intends that it 
shall not be open to appeal and that the 
intention is not to make the order absolu¬ 
tely final so as to make it not open to 
revision. Observations to a similar effect 
occur also in the judgment in Valli 
Ainmal v. The Corporation of Madras (4),| 
I reject the contention and hold that the 
orders of the District Judge are liable td 
be revised by the High Court. 

For these reasons I agree in the con¬ 
clusion arrived at and in the orders pro¬ 
posed by my learned brother. 

Case remanded. 
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Venkatasubba Rao, I. 
Koncivivial and another ... Petitioners. 

V. 

Annadana Jadaya 

Goundan ... Respondents. 

Civ. Mis. Pet. No. 642 of 1922 dated 
19th April 1922. 

Civil P. C.^O. XLIt R. 10 —Security fo7‘costs — 

Appellant's poverty. 

What the appellant, in order to succeed, is 
bound to show is that mere want of means is a 
sufficient ground for dispensing with security. 
Whether circumstances exist which would en 
title the respondent to relief under the provision, 
is a question to be decided with reference to the 
facts of each case and one of the circumstances 
entitling the respondent to relief is stated to bo 
non-payment of the costs incurred in the lower 
Court. (188G) 8 All. 203 ; (1896) 2 Q. B. 375 Foil, 

A. Krishnaswami Aiyar and AJ. S, Ven- 
katarama Raju—ior the Appellant. 

T. M. Krishnaswami Iyer —for the Res¬ 
pondents. 

Order : This is an application by the 
respondents (in the appeal) that the 
appellant should be directed to give 
security for the costs already incurred 
and the costs which are likely to be 
incurred. On behalf of the appellants 
the chief fact that has been relied upon in 
resisting the application is his poverty, 
Mr. T. M. Krishnaswamy Iyer has argued 
that in view of the fact that his client is 
not in a position to pay the costs that have 
been incurred, no order should be made 
directing him to give security, as such an 
order would practically have the effect of 
putting an end to the appeal. Various 
cases have been cited which have attempt¬ 
ed to interpret O. XLI, R. 10 and the 
corresponding provision in the Civil 
Procedure Code of 1882. But I do not 
think any decision that has been cited to 
me has laid down any hard and fast rule 
in regard to the exercise of judicial discre¬ 
tion. Reference has been made to the 
corresponding provision of the Supreme 
Court Rules, and a good deal of argument 
has been based upon the wording of that 
rule. O. LVIH, R. 15 of the Supreme Court 
Rules directs that the deposit or other 
security for the costs to be occasion¬ 
ed by an appeal should be made or given 
as may beLdirected under special circum¬ 
stances by the Court of Appeal.” It will 
be seen that the Courts in India have even 
wider power than the Court of Appeal in 
England. No reference to special 


circumstances is made in O. XLI, R. 10. 
The reason for the rule in England has 
been very clearly stated in the judgment 
of Lord Justice Lush in Harlock v. 
Ashberry (l). He observes: “In the Court 
of Chancery it was the practice to require 
security to a certain amount for the costs 
of an appeal to be given in every 
case. That was not the practice in 
the Courts of Common Law : there poverty 
alone was not considered a sufficient 
reason for requiring security to be given.” 
Referring to the rule under the Judicature 
Act he proceeds to say, “This was 
intended to alter the whole practice both 
of the Court of Chancery and of the 
Courts of Common Law, and to leave it in 
the discretion of the Court whether 
security should be given under special 
circumstances. I understand that it has 
been the practice to hold that poverty or 
inability to pay the costs of the appeal if 
it should be unsuccessful is a special 
circumstance.” The argument of Mr. T. 
M. Krishnaswamy Iyer is that this rule 
has never been adopted by the Indian 
Courts and therefore poverty should not 
be held to be a special circumstance 
which would entitle a respondent to an 
order under O. XLI, R. 10. Even 
under the Judicature Act the English 
Courts have not invariably said that 
poverty by itself would be a sufficient 
ground for an order directing security to 
be given. In Hood Barrs v. Heriot (2) 
Lord Esher M, R. while stating that 
poverty would be a special circumstance 
adds, “ There is no authority which 
shows that the Court is in any case 
obliged as a matter of law to make 
an order that security shall be given 
for the costs of an appeal. It is a matter 
absolutely in the discretion of the Court. 
Where the liberty of the appellant is in 
question, or where highly penal conse¬ 
quences will be entailed upon the appel¬ 
lant by the order appealed against so far 
from thinking that the Court is bound in 
any case to make an order for security of 
costs, I think as a general rule the Court 
would not do so.” 

Cockburn, C. J., takes a similar view in 
Usil v. Brearley (3) where an appellant 
was ordered to give security for the costs 
of the appeal. The learned Chief Justice 

1. 19 Ch. Dn. 84. 

2. (1896) 2 Q. B. 375. 

8. 3 0. P. D. 206. 
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makes the following observation : “ If the 
Court were of opinion that the plaintiff 
had any reasonable ground for going on 
with his action, they should not allow 
mere poverty to stand in the way of his 
appeal. But we are justified in looking 
at the peculiar circumstances of the case. 
* :i; * q fairly take into 

consideration the chavacter of the action 
and the question involved—and we can¬ 
not help noticing that it was a vexatious 
proceeding on the part of the plaintiff to 
bring three actions, all for the same cause 
of complaint, at the same time, when one 
would have been sufficient for his pur¬ 




pose. 

In Ex parte Isaacs, (4) Bret, L.J., refers 
to the extreme poverty of the appellant as 
a special circumstance ] and In Re Ivory, 
Khankin v. Turner (5) Cotton L. J., 
observes that the insolvency of an appel¬ 
lant is prima facie a sufficient reason for 
ordering him to give security though in 
some cases the Court may not order him 
to do so. 

Earl Cairns, L.C., in the same case 
makes the following observations: “ It is 
not necessary to decide, and I do not wish 
to decide what does not arise, whether in 
every case where the appellant is a pauper 
the Court will require a security for costs » 
but, certainly where a pauper comes for¬ 
ward to engage in such contest as this 
there are special circumstances which will 
induce the Court of appeal to order him to 
give security.” 

I understand the rule under the Judica¬ 
ture Act thus i In special circumstances, 
the Court may direct security to be given, 
but the Court is not bound to do so. The 
words in the rule are as may be direct¬ 
ed.” These indicate that the Court has a 
discretion to refuse to order security even 
if poverty on the part of the appellant is 
made out. In the case already cited (1896) 
2 Q. B. 376, Lord Esher, M. R., arrives at 
this conclusion; and to my mind it appears 
to be, if I may say with respect, the right 
construction of the rule under the Judica¬ 
ture Act. 

It may be observed however that the 
respondent does not urge that the appel¬ 
lant s poverty is a special circumstance 
which must induce me to make the order. 
On the contrary the appellant relies on his 


own poverty as a defence to the applica- 


4. 9 Ch. Dn. 271. 
6. 10 Ch. Dn, 872. 


tion. In my opinion what the appellant in 
order to succeed is bound to show is that 
mere want of means is a sufficient ground 
for dispensing with security, I do not 
think that any case has gone that 
length. On the other hand, whether 
circumstances exist which would entitle 
the respondent to relief under the provi¬ 
sion, is a question to be decided with re¬ 
ference to the facts of each case and one 
of the circumstances entitling the respon¬ 
dent to relief is stated to be non-payment 
of the costs incurred in the lower Court. 
There is nothing in Jiwan Ali Beg v. Basa 
Mai (6) which is a decision of Full Bench 
of the Allahabad High Court which is 
inconsistent with what I have said. Mr. 
Justice Straight who referred for the 
decision of the Full Bench the question 
whether poverty alone would entitle the 
respondent to an order in his favour, states 
at page 204 : It has been ruled on three 
occasions in this Court—twice by myself 
and once by Mr. Justice Mahmood—that 
mere poverty alone is not a sufficient 
ground for requiring security for costs 
from an appellant, and I have certainly 
been under the impression that that was 
the recognised rule in the English Courts, 
which also has been followed by the 
Bombay High Court. Mr. Hill has, how¬ 
ever, called my attention to two rulings 
of the Court of Appeal in England, which 
seem at least to modify the old decisions, 
and to show that poverty or insolvency is 
a good ground for requiring security for 
costs from the appellant. As the question 
is one of practice, and of considerable 
importance to those engaged in appeals in 
this Court, I refer it to the Full Bench for 
determination. I observe that four of 
the five Judges who composed the Full 
Bench gave an answer in very guarded 
terms because they say that “the mere fact 
of the poverty of an appellant standing by 
itself, and without reference to any of the 
general facts of the case under appeal, 
ought not to be considered sufficient alone 
to warrant his being required to furnish 
security for costs. Mr. Justice Tyrrell 

is even more cautious in the expression 
of his opinion. 

With reference to these principles, I 
shall examine the facts of the case. It is 
unnecessary to refer in very great detail 
to the affidavits that have been filed. The 
facts are patent. Property of great value 

6. (1886) 8 All, 208 i.F. b!) ~ ~ 
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is involved in this litigation and the ap¬ 
pellant has spent quite a considerable 
amount of money in the attempt to 
establish the title to the jarfhir in question. 
Since the disposal of the suit* various ap* 
plications have been made to the High 
Court and here again the appellant 
has incurred or mufet have incurred heavy 
expenses in relation to these proceedings 
and he has paid a large Court-fee upon 
his own appeal. The costs of the res¬ 
pondent awarded is after all a fraction of 
the costs that have been really incurred 
by him. The respondent has moreover 
taken every possible step to realise the 
amount from the appellant and he has 
been unable to recover the costs. It 
seems to me that in the circumstances the 
just order would be to direct that the 
appellant should give security for the costs 
that are likely to be incurred in the appeal. 
I am not prepared to direct security in 
regard to the co^ts already incurred. I 
shall fix the costs likely to be incurred in 
the appellate Court at Rs. 1,000 and 
direct the appellant to give security for 
that sum to the satisfaction of the lower 
Court within a week from the re-opening 
of that Court after the long vacation. If 
the appellant makes default, the appeal 
will be posted under O. XLI, R. 10 (2) for 

disposal. - 
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Oldfield and Dp:vadoss, JJ. 


Ghulam Mohideen Quraishi Sahib. 

(Petitioner) Respondent. 


V. 

Ahamadulla Begurn Sahiba ... (2nd 

Petitioner) Respondent. 

Civ. Mis. Pet. No. 1030 of 1922 dated 
26th October 1922, from the order of 
Dt. Judge, South Arcot, in O. P. No. 68 of 
1921 dated 31st October 1921. 

Criminal P. C-, S. 195^Application for sanc¬ 
tion—Legal representative cannot continue— 
Presh application. 

*lhe G iUrt is nob entibled to grant the sanction 
to the legal representative on a petition presented 
by that representative’s predecessor. It is no 
doubt open to the legal representative separately 
to apply for sanction if no advised. 

L. S. Veeraraghava A{yar~-for the 
Petitioner. 

S. Ranganatha Aiyar —for the Respon¬ 
dent. 

Order :—The petitioner asks us to re¬ 
voke the sanction granted by the District 
Court, South Arcot, for his prosecution 
for an offence punishable under S. 193 of 


the Indian Penal Code. Sanction was 
originally refused by the District Munsiff 
and was afterwards granted by the Dis¬ 
trict Court. During the pendency of the 
proceedings in the District Court the ori¬ 
ginal applicant for the sanction died and 
the application was continued by his 
widow, as his legal representative ; and 
she is here to support the District Court’s 
order. 

The question, which it is necessary for 
us to decide is, whether a legal represent¬ 
ative is in such circumstances entitled to 
continue an application originally made 
by her predecessor in-interest. The general 
rule is that any person whatever can 
institute a complaint of an offence other 
than certain offences clearly specified in 
the Code, such as defamation. An offence 
under S. 193, Indian Penal Code, is not 
one of those excepted offences. There 
would therefore be no objection to an 
application for sanction by the legal re¬ 
presentative of a person directly affected 
instead of that person himself,’ and that 
was the basis of the order of the District 
Judge. That however takes no account of 
another principle of equally general appli¬ 
cation, that criminal proceedings instituted 
by a private complainant abate on such 
person s death. It is not necessary to 
give authority in support of that principle. 
We may, however, point out that, when 
an exception is intended, as in tlie case of 
proceedings under S. 145, Criminal Pro¬ 
cedure Code, such exception is specified 
clearly. We have not been shown that 
an application for sanction differs from 
other Criminal proceedings. It is sug¬ 
gested that an application for sanction is 
merely preliminary to the making of a 
substantive complaint and that is true! 
but, at the same time we must regard it 
as part of a Criminal proceeding, since 
there is no justification for holding that it 
is not an essential stage in one. 

In these circumstances we cannot 
agree with the lower Court that it was 
entitled to grant the sanction to the legal 
representative on a petition presented by 
that representative’s predecessor. We 
must therefore revoke the sanction grant¬ 
ed. We add only that it is no doubt open 
to the legal representative herself to apply 
for sanction if so advised I and we express 
no opinion as to the prospects of such 
application. 

- Sanction revoked. 
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Coutis-Trotter and Ramesam, JJ. 

Kanakammal and others ...Defendants 

Appellants. 


V. 

C. Baktavatsiilu Naidu and 

another ...Plaintiffs— 

Respondents. 

F. A. No. 101 of 1920 dated 5th jMay 
1922 from the judgment of Seshagiri 
Aiyar* J- in C. S. No- 366 of 1919, dated 
21st September 1920. 

Hindu Law-Will — Bequest to a Hindu 
widow—'Absolute or limited estate. 

Where a ttinda teetator, aft'^r providing for 
certain legacies and givi g certain oirections to 
the executors, stated in the Will i “the executors 
should deliver over the aforesaid my properties 
and cash and the other propo tiesto my wife 
Kanchi I*u.shpammal after she attains the age of 
20 years.” 

Held : the widow got an absolute estate in the 
residue of the testator’s properties under the 
Will. Courts are not to presume that a testator 
who sat up to write a Will has not cared to say 
what 13 to become of the bulk of the property. 


V. V, Srinivasa Aiyangar —for the 
Appellant. 


T- Ethiraja Mudaliar —for the Respon¬ 
dents- 


Ramesam, J.* —The only point arising 
for decision in this appeal is the construc¬ 
tion of the Will (dated 29th August, 1905) 
of Chennakesavulu Naidu, the last male 


1906 and the widow died in 1918 leav¬ 
ing another Will. The defendants claim 
as legatees under the latter Will. The 
plaintiff sues on the ground that the 
widow had, under her husband’s Will, only 
the estate of a Hindu widow taking as an 
heir, that she was incompetent to dispose 
of it by her own Will and that he succeeds 
as reversioner. Seshagiri Aiyar. J., who 
heard the case on the Original Side held ; 

(1) thit the Will of Chetnmkesavulu purported 
to dispose of all his interest in the property and 
there was no iotestaoy and (2) that the widow 
took only a life-estate. Ho decreed the plaintiff’s 
suit. 

The defendants appeal. 

Before us, it was conceded by both 
sides that the learned Judge’s judgment 
cannot be supported as it stands. The 
real issue is—Was there a disposition 
of the residue of the property, after the 
payment of the legacies?” 

If Cl. 14 is a clause disposing of the 
residue of the property to the widow, then, 
as there are in it no words cutting down 
her estate to a life-estate or a Hindu 
widow’s estate she takes absolutely. A 
devise of an estate to A is prima facie a 
devise of an absolute estate. And there 
is no presumption that, where the devisee 
is a Hindu female, the estate is the limit¬ 
ed estate of a Hindu widow, daughter or 
mother taking by inheritance. This has 
been the rule now well established in this 


owner who died on 4lh September, 1905 
leaving a widow and a daughter. It pro¬ 
vides for certain legacies in favour of his 
sister and others (Cls. 12, 5 and 13). It 
directs that, until the widow attains proper 
age, the executors should pay for the 
domestic expenses of the widow and the 
daughter, Rupees twenty per month from 
the interest and the rents of the houses 
(Cl. 7) that if any special expenses require 
to be incurred for the daughter or the 
wife, the executors should consider what 
is proper and what is improper and should 
pay only what is proper (Cl. 11). Finally 
it provides, 

” The oxecut'>rg should deliver over the afore¬ 
said my ptoperties and cash and tbe other proper¬ 
ties to my wife Kanchi rushpammal after she 
attains the age of twenty years. ” 

this age being apparently what the tes¬ 
tator meant by ‘proper age’ in Cl. 7. 
The executors took out probate in 1906 
and delivered the properties to the widow 
in June, 1909. The daughter died in 


Court, vide Ramachandra Rao v. Rama- 
chandra Rao (l), following Surajmani v. 
Rabi Nath OjJia (2) to which Seshagiri 
Aiyar, J., was a party and in which all 
the cases were collected, and my judg¬ 
ment in Soitndararajan v. Natarajan (3). 

Consequently, the Vakil for the plaint¬ 
iff-respondent while supporting the de¬ 
cree of the learned Judge, was driven to 
contend before us that the learned Judge 
erred in holding that there was no intes¬ 
tacy. He laid considerable stress on the 
word * deliver in Cl. 14 and contended 
that the object of the Will was to provide 
for the legacies only and that Ci. 14 is 
not a dispositive clause. According to 
him, the residue after the payment of the 
legacies was undisposed of; the testator’s 
intention was that the widow should in¬ 
herit the residue as heir and should take 

1. (1919) 42 Mad. 283. 

2. (1908) 80 All. 84=36 1. A. 17 (P. C.). 

8. (1921) 44 Mad. 446. 
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only the widow’s estate, the direction in 
the clause being merely to hand over the 
property to her in recognition of her title 
as heir of her husband. It will be at 
once noticed that this contention is in¬ 
consistent with the testator’s desire to 
postpone the estate to be taken by his 
widow (whatever its nature may be) until 
she attained the age of 20 and with the 
provision in Cl. 11. If the clause merely 
postponed her estate till she attained 
majority? it would not be inconsistent 
with her title as heir, as such a clause 
may be regarded as a provision for ma¬ 
nagement during her minority. But when 
it postponed her estate till she attained 
the age of 20, it is inconsistent with her 
succession as heir, on the death of the 
husband. On account of this difficulty, 
the Vakil for the respondent was also 
driven to contend that the Cl. 14 postpon¬ 
ing the delivery of the residue to her 
until she attained the age of 20 was 
void and that she might have insisted 
on the delivery of the property earlier 
if she so wished. He also relied on 
Mahoyned Shamsool Hooda v. Shewak- 
ram (4) for the proposition that a devise 
to a Hindu widow must be construed as a 
devise of a widow’s estate only. As to 
this last case, it may at once be observed 
that the case is an authority only for the 
proposition that, where there is an ambi¬ 
guity in a Will, it may be well to remem¬ 
ber in construing it that a Hindu would 
desire to devise only the limited estate of 
a Hindu female taking as an heir. Though 
that case was cited before their Lordships 
of the Judicial Committee in Stirajmani v. 
Rabi Nath Ojha (2) [followed in Rama- 
chandra Rao v. Ramachandra Rao (l).] 
it was held by their Lordships that the 
devisee in the latter case took an absolute 
estate. If the effect of a deed of gift or 
of a Will, on its natural and proper con¬ 
struction, is prima fade, to give an abso¬ 
lute estate, I do not think the case in 
Mahomed Shamsool Hooda v. Shewak- 
ram (4) ought to be used for cutting down 
the estate to the limited estate of a Hindu 
female taking as an heir. 

The question is thus reduced to whether 
Cl. 14 of the Will is a dispositive clause. 

It is at this stage that the principle that 
there is a presumption against intestacy 
comes to our aid. Re Bright-Smith v. 

4. 2 1. A. 7=22 W. R. 409, (P.O.). 


Bnght-Smith (5), Re Harrison Turner v. 
Hellard (6), Re Salter, Farrant v. 

Henton v. Hen^ 
ton (8). Courts are not to presume that ai 
testator who sat up to write a Will, hasno^ 
cared to say what is to become of the bulk/ 
of the property. In this case, it must 
be remembered that he refers to the resi- 
due of his property, in directing its being 
handed over to the widow, and yet, it is 
contended for the respondent, he does not 
dispose of it. I think this is not natural. 
If he was anxious that his wife should 
not be the absolute owner of the property, 
there was nothing to prevent him from 
saying so, instead of leaving it to be in¬ 
ferred^ from a too strict reading of the 
word ‘ deliver ’ with the result that his 
direction to postpone the estate till she 
attained the age of twenty becomes 
nugatory. A residuary clause ought to be 
easily inferred {Vide S. 89 of Indian 
Succession Act, Act X of 1865) which is 
applicable to Hindus by reason of the 
Hindu Wills Act (Act XXI of 1870). 

I have only to notice two cases relied 
on by the learned Judge. Radha Prasad 
Mullic v. Ranee Mani Dassee ( 9 ); the 
terms of the Will in that case are so en¬ 
tirely different that it affords no guide in 
this. Caralapathi Chutitta Cunttiah v. 
Cota Nammalwariah (lO): this case was 

decided at a time, when the trend of the 

Madras decisions against limiting a 

female’s estate beginning with Samhasiva 

Ayyar v. Venkateswara Ayyar (ll) was 

not well established. The conclusion of 

the learned Judges in that case was that 

there was no intestacy but that the 

widow did not take an absolute estate. I 

find it difficult to follow the learned 

Judge’s statement at p. 92. Having said: 

“ We cannot now apply this rule to cases to 
which S. 82 of the Succession Act applies,” 

they proceed to say, 

Wo can restrict the widow's interest there¬ 
fore only if the other terms will justify auoh 
restriction.” 

There was no clause in that Will, 
actually cutting down the estate of the 
devisee to a limited estate. Yet no effect 

5. (1886) 81 Cb. I>. 314. 

6 (1885) \i0Ch. D. 390. 

7. (1881)44 L. T, 6 O 8 . 

8. (1982) 80 W. R. 702. 

9 . (1908) 86 Gal. 896=85 I, A. 118(P.C.). 

10. (1910) 83 Mad. 91. 

11. (1908) 81 Mad. 179, 
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was given toS. —a process I find it 
difficult to follow. In this case, the res¬ 
pondent’s contention is rather that there 
was no disposition of the residue at all 
and the decision in Sambasiva Ayyar v. 
Venkateswara iiyj'ar (ll) cannot be in¬ 
voked in favour of the respondeat. 

I would therefore hold that, on a proper 
construction of Chennakesavulu’s Will, 
his widow got an absolute estate in the 
residue- The appeal will be allowed and 
plaintiffs suit dismissed with costs 
throughout. 


Codtts-Tkotter, J.:— I agree. 

Appeal allowed. 

U. (1908) 31 Mad. 17‘ . 
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Philips and Ramesam, JJ. 

S. Katidaswami Iyer and 

another ... (Plaintiffs) 

Appellants. 


V. 

Siva Chithambaram Chet- 

iiar and another ... (Defendants) 

Respondents. 

F. A. No. 170 of 1920 dated 21st April 
1922, from the decree of the Sub. J., 
Trichinopoly, in C. S. No. 13 of 1915. 

(a) Hindu Law—Religious Endowment — 
Hereditary trustee—-Deeds, 

From documeots roetobe's of the family of 
Annavu were the persons who Cook the RreAtest 
ini crest iu the Uattalais and they '^ere successive¬ 
ly the trustees of the katialais from 1816 to 1909 
and I here was nothin.^ in the succession inoon- 
sistbut with their beinR hereditary trustees. 

Held : it was a proper inferenoo to draw from 
the dccuments. the members of the defend- 

ant*a family were holding as heieditary trustees. 

(P. 210, Col. 1.) 

(b) Religious Endowments Act^ S. Right of 

supt'fvibion over trustees by Dfvasthanam Com» 
mittee. 

Tbe Word "religious endowment ’’ in S. 8 
c- vers ibe case of kattalais and unless tbe 


kattalai itself was such that its trosteo was to ha 
nominated by the Government or a Public Officer 
or the nooilnation was sabject to the confiriua. 
tion of the Governme it or a Public OfBcoi, S. 3 
eould not apply to the kattalais. 

Dsvaathinam Committee was held to have no 
right of auporvision over the kattalais. 

(P. 210, Col. 2.) 

P. R. Ganapathi Aiyar and P.S. Venka- 
iaraina Aiyar —for the Appellants. 

T. V, Muthukrishna Aiyar and N. 
Muthuswami Aiyar —for the Respondents. 

Ramesam, J.:—This appeal arises out of 
a suit brought by three plainufis, under 
S. 92, Civil Procedure Code, after obtain¬ 
ing sanction of the Advocate-General. It 
relates to certain kattalais in the temple 
of Sri Mulanadaswami of Poovalur with¬ 
in the Trichinopoly District. One Annavu 
Chetti was admittedly managing the 
kattalais till his death in December 1909. 
He left a Will (Ex. X dated l7th Novem¬ 
ber 1893) by which he appointed the de¬ 
fendants to manage the kattalais besides 
leaving other directions. The present suit 
was instituted on the ground that the 
defendants are not legally constituted 
trustees of the suit kattalais. The Subordi¬ 
nate Judge finding that the defendants 
are the hereditary trustees and that the 
charges of misconduct alleged against 
them have not been made out, framed a 
scheme. The plaintiffs appeal. 


ine first and most important point that 
arises in the appeal is the subject of the 
8th issue. On this issue, the plaintiffs* 
case is that the Vellan Chetti community 
were the founders of the kattalais and 
that they did not appoint Annavu as a 
trustee and that consequently neither 
Annavu nor defendants are lawful trustees 
With the help of the oral evidence and 
Ex. (1) (a partition-deed) the following 
pedigree of the defendants* family mav be 
constructed. 


1 


I 

A 

1 


Cbokalinga 


HajaLgam | 

- . I Yiawanathan 

^ambaiiDg&m | 

Kamalinga (Sod Subramania 
Deft.) 


Kanakasabai Sabapathy 

I Kalyanasundaram 
Thinimalainatba | 

1 

Sivaebidambaram 
<lflt Deft.).(4) 


I 

B 


< I 

i JeovQnthalfiigam (2l 

Somaeuodara 

1 

Annavu (3) 
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(It is suj'^ested for the respondents that 
Kalian and Kalla Vinayagam are the same 
person. The suggestion is likely but is 
opposed to the evidence of D. W. 1. The 
point is not material). The earliest item 
of evidence that is available is that Kalian 
Ko. 1) purcha ed 4 acres of land in July 
1816 and that the land was enjoyed by 
him on behalf of the sayarakshai and 
ard'iajamam kaitalais {See Ex. IV). The 
next d' cnment is Ex. II a patta issued in 
1860 by the Collector of Trichinopoly to 
Jeevanatlialinga Chetty “of the aaya- 
TO.kshai and ardhajamam kitttalais of Sri 
Moolanaihaswami. ’* It is not clear to 
what kditalaisi Ex. D series relate and 
therefore they do not help us in this case. 
We then find a series of documents 
connected with Annavu ranging from 
1865 to 1908 in many of which Annavu 
Ko. 3 was described as the Kar'xyam or 
agent of the aava^akshai and ardhajamam 
katta^ais of Sri Moolanathaswami (See 
Ex. A dated 5—9—1877* A2 dated 
28—ll—’Sl, A3 Vd dated :6—1—85. V2 
dated 4—8—*S0, .‘\4 dated 2—4—*87 and 
A5 dated 17—5—1904). Ex. II is a 

patta issued “to Annavu Chetty for Sri 
Moolanathaswami ** by the Collector of 
Trichinopoly in 1878. It is a fair infer¬ 
ence from these documents that members 
of the family of Annavu were the persons 
who took the greatest interest in ihekatta- 
lais and they were successively the trustees 
of the kattalais from 1816 to 1909 and as 
there is nothing in the succession incon¬ 
sistent with their being hereditary trusteosi 
I think it is a proper inference to draw 
from these documents, that the members 
of the defendant’s family were holding as 
hereditary trustees Ramadoss v. Hanii- 
mantha Rao (l). The recitals in Ex. X 
also seams to support this inference, but 
as it is objected that they are not legal 
evidence {Bansi Shtgh v. Mir Amir Alt 
(?) ) I p-efer not to rely on them. Keither 
Ex. Vin nor Ex. D. series nor the inci¬ 
dent deposed to by P. W*s. 1, 2, 4, and 5 
relating to an assembly of the Vellan 
Chettis consequent on a misunderstanding 
between Annavu and the defendants 
(assuming the incident to be true) supports 
the appellants* argument that the whole 
of the Vellan Chetti’s community must be 
regarded as the founders or the trustees / 
of the kattalais. The case in Appasami^^ 

1. (1913) 36ACad. 864. 

a. (190S) 11 Q W. N. 703. 


V. Nagappa (3) cannot help the appellants, 
as the evidence in that case disclosed cir¬ 
cumstances inconsistent with the heredi¬ 
tary right set up. 

On this finding that the trusteeship of 
the suit kattalais was hereditary, it follows 
that 1st defendant who is the heir of 
Annavu on his death in 1909 is enticled 
to be the trustee of the kattalais. No 
doubt, the 2nd defendant has no such 
right and it is urged for the appellant 
relying on Narayana v. Lakshmanan (4) 
that we should give directions so as to 
prevent the 2nd defendant from having 
anything to do with the suit kattalais. 
As the 1st defendant who is the lawful 
trustee is willing to associate the 2nd 
defendant with himself in carrying out 
the work of the kattalais. the facts of this 
case do not resemble tho=e in 39 Mad. 
456 and it is unnecessary to give any 
directions relating to the 2nd defendant. 

In view of the finding as to the heredi¬ 
tary nature of the trusteeship, the ques¬ 
tion whether Annavu could acquire (See 
Palaniyandi Malavarayan v. Vadamalai 
Odayan (5) ) and did acquire the office 
of trusteeship by prescription does not 
arise and need not be discussed. 

It appears that some of the lands in the 
suit {viz., items 32, 33 and 42 covered by 
Ex. Vcc., items 34 and 39 covered by Vbb. 
items b8, covered by Vdd., item 60 
covered by Ex. A 4 items 66 and 68 cover¬ 
ed by Ex. Vaa. and items 53 to 59) were 
not connected with the sayarakshai and 
ardhajamam kattalais. The defendants 
are not estopped from contending that 
they do not relate to the sayarakshai and 
ardhajamam kattalais. The decisions in 
Srinivasamoorihy v. Venkata Varada 
Iyengar (6) and in Appeals Kos. 285 and 
381 of 1917 do not apply. The various 
title-deeds mention the specific purposes 
for which these lands were purchased. It 
is clear from the plaint that the plaintiffs 
intended to obtain relief in respect of 
these lands also, though they made an 
erroneous allegation that they were 
attached to the saj^arakshai and ardhaja¬ 
mam kattalais. I think the interests of 
the temple are best covered by modifying 
the decree of the Court below by directing 
that the accounts to be submitted by the 

'•r 8. (1884)7 Mad. 499, 

4. (1916)39Mad.-.45r)at461. 

6. (1916) 2 L. W. 728. 

6. (1911) 34 M*d. 267. 
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defendants should include the income of 
those lands attached to other minor kat- 
talais, subject in the case of items Ji, j3 
and 42 to the result of the suit instituted 
in respect of them. The appellants next 
contended that the suit kattalais are sub¬ 
ject to the Davasthanam Committ' es. 
Their argument is that? as the temple 
itself is not governed by S. 4 and is 
subject to the supervision of the Devas- 
thanam Committee, the kattalais must be 
similarly subject, but we have got to do. 
not with the temple, but with the katta- 
lais whicli are independent trusts. The 
word ‘religious establishment’ in S. 
3 covers the case of kattalais and unless 
the kattalai itself is such* that its trus¬ 
tee is to be nominated by the Govern¬ 
ment or a Public Officer or the nomination 
is subject to the confirmation of the 
Government or a Public Officer, S. 
3 cannot apply to the kattalais (See Ven- 
katabalakrishna Chettiar v. K. Rama 
Iyengar {?)). It therefore follows that the 
Devasthanam Committee has no right of 
supervision over the kattalais. This leads 
me to the memorandum of objections 
filed by the respondents. 

The 1st clause of the scheme must be 
modified thus:—The defendants will sub¬ 
mit their accounts once a year to the 
Court and a copy will be posted up in a 
conspicuous part of the temple. 

The existing Jrd clause is unnecessary. 
The defendants will file accounts for all 
the suit lands. The 4th clause may be 
modified thus :—All the surplus funds 
above Rs. 1,000 shall be invested in 
securities authorised by the Indian Trusts 
Act except with the permission of the 
Court. There will be a clause added 
giving liberty to any interested parties or 
the Advocate-General to apply for any 
.'desirable modification of the scheme. But 
it is not dasirable to provide that any 
■breach of trust by the trustees may be 
dealt with by the Court on an application 

'by the parties interested, as the appellants 
want to do. 

There is no reason why the respondents 
or the kattalais should be deprived of their 
costs. I would modify the order of the 
lower Court by directing the appellants to 
pay the costs of the respondents through- 
;.out including costs of the former appeal. 

Phihp$., J,:—I agree 

^ 7. '8. M.-H. C. R. 48. - •• - ~ 

(1 ' V , J .. 
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V. 


Devaaiony an^l another 


(Plaintiff) 

Appellant. 

(Defendants) 

Respondents. 


F. A. No. 296 of 1920 dated 16th 
October 1922, against tho decree of D. J., 
Madura, in O. S. No. 16 of 1919. 

Divorce Act^ S$. 15 and for dissolu¬ 

tion — Wife's adultery — Dismissal-Grant of 
alimony. 

If a husband’? suit for dissolution of marriago 
on the ground of his wife’s adultory is cliscni sed 
on the ground that the adult ry rtlleged was not 
proved, iha C art c.^nnot as part - f the decree 
in the suit gnot peronuedt alim ny to the 
wife. 

(P. Ill, Col. 1.) 

K. V. Luke—tox the Appellant. 

C. Veerara^hava Aiyar —for the Res¬ 
pondent. 

Kkishnan, J. :—This is an appeal from 
the decree of the District Judge, Madura, 
in a suit brought by the plaintiff for 
dissolution of his marriage with his wife, 
the first defendant on the ground of her 
adultery with the second defendant, the 
co-respondent. Both the first and second 
defendants deny the alleged adultery, the 
first defendant also pleading that she was 
beaten and driven out of her house by her 
husband on more than one occasion. 

The District Judge who tried the case 
after hearing tho evidence came to the 
conclusion that the plaintiff had failed to 
prove the adultery alleged and dismissed 
the suit. Further ho passed an order 
granting permanent maintenance to the 
first defendant at the rate of Rs. 10 a 
month. 

The learned Counsel for the appellant 
has placed the evidence in his clie.u’s 
favour before us and we have carefuily 
considered that evidence. It consists of 
the oral evidence of five witnesses and 
after hearing that evidence we agree with 
the District Judge that it is unreliable for 
the reasons stated by the D s rice Judge. 
We agree therefore wi.h the Dis:rict 
Judge in holding that the adultory not 
proved I the claim for dissolution of mar¬ 
riage must be rejected. 

■ As regards the granting of alimony at 
the rate of Rs. 10 a month, the contention 
of the Counsel for the appellant is sound 
that it was as order that couki ootjaave 
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[been pa'^sed in this case. Permanent ali¬ 
mony can bo granted under the Indian 
Divorce Act only under S. 37. The cir¬ 
cumstances justilying such a grant have 
not arisen here, the suit for dissolution of 
marriage having been dismissed. It is 
however argued for the respondent (the 
wife) that under S. 15 of tlie Act it was 
Open to the lower Court to grant main- 
teaan 'e on finding that the wife had been 
treated cruelly and had been driven out of 
the house. We do not think that section 
justifies this. It says» In a suit institu¬ 
ted for dissolution of marriage” in certain 
cases, “ the Court may give to the res¬ 
pondent on her application the same relief 
to which she would have been entitled in 
case she had presented a petition seeking 
such relief”. It is perfectly clear that 
this refers to a petition which could have 
been filed under the Indian Divorce Act. 
Thus she might, in answer to her hus¬ 
band’s suit, claim if there are circumstan¬ 
ces which justify such a relief, a decree 
for judicial separation or for dissolution 
of marriage. In case such a decree is 
passed at her instance, the Court would bo 
in a position to act under S. 37. It is not 
contended that a bare application for 
maintenance can be put in by the wife 
against the husband under the Indian 
Divorce Act. If she wants maintenance 
without either judicial separation or di¬ 
vorce, she can have the remedy only by 
filing a suit or an application under the 
Criminal Procedure Code. The order 
therefore granting maintenance to the 
wife is ultra vires. It must therefore be 
set aside. In the result we vary the de¬ 
cree of the lower Court by striking out the 
order lor maintenance and otherwise dis¬ 
miss the appeal with costs. 

Decree modified. 
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Ayling and Oogers, JJ. 


Sami Mudaliar and 
another 


V. 

Muthiah Chetti alias 
Veerappa Chetty 


(Defendants) 

Appellants. 


... (Plaintitf) 
Respondent. 


S. A. No. 1219 of 1920 dated 11th 
April 1922, from the decree of the D. J., 
Coimbatore^ in A. No. 182 of 1919. 


(a) Civil P* C.f S. 11— Execution-proceeding — 
0. XXII, H;-. I and 4 

Whe'd oQd of the defendants in mortgage.suit 
died i« January 1912 after th'3 prelimioai^y bat 
before the final decree, ani the legal representa- 
Live was brought on reco d in 1916 in oonneotion 
with application for transfer o( the decree and 
wa« served with a notice but he did not appear 
and brought a suit when some of the properties 
were brought for sale in execution. 

Held', bis failure to plead abatement in 1916 
did nH operate as res judicata. 

(b) Civil P. C., 0. XXIf, Br. 1 and i—Final 
decree without bringing legal representative on 
Record — Execution. 

After a preliminary decree in a mortiiiage-suit 
fourrh respondent died in Ap-'i! 19l2. The final 
decree was passed without bringing his legal 
jepresentative on record in January 1918. Pifih 
respondent as the legal ropiesentative was 
brought on record in 1916 when an npplication 
was made for transfer of the decree aod a notice 
was served on him but he did not appear. Ihe 
decree was transferred and certain properties 
Were brought for sale in executioo. The fifth 
respondent i’stituted a suit. 

Held : the decreo against tbe deceased was a 
nullity and that was not a mat'er which could 
have been g^ne into in execuudn. The present 
pUintifi w.is perfectly within his right in bring¬ 
ing the suit. 

T. R. Ramaohandra Aiyarj P. S. Nara- 
yanaswami Iyer and C. S. Swaminathan 
—for the Appellants. 

C. V. Ananthakrishna Aiyar —for the 
Respondents- 

Judgment: —The facts antecedent to 
this appeal are fully set out in the order 
of the Subordinate Judge in M. P. No. 
991 of 1920 printed in the G. M. A. No. 33 
of 1921. The short question before us is 
This : In a mortgage suit (Original Suit 
No. j4 of 1911, Palghat Sub-Court) in 
which a preliminary decree for sale had 
been passed in 1911, the 4th defendant 
died in April 1912 ; the final decree was 
'dated 30th January 1913. No legal re¬ 
presentative was brought on the record in 
the application for a final decree and no 
such application for the purpose of bring¬ 
ing him on was in fact made till Septem¬ 
ber 1916, when notice was issued to 5th 
respondent ^4th defendant’s son) in con¬ 
nection with a petition (M. P. No. 2348 
of 1916) for transfer of the decree for 
execution to the Coimbatore Sub'Court, 
to show cause why he should not ba 
brought on as legal representative of his 
father. The notice was affixed but the 
son did not appear- The decree was 
transferred from Palghat to Coimbatore 
for executioD> and in September 1917 the 



1028 Madras 


SAMI MtlDALlAR 9 . MUIHTAH CHBTTV 



plaiatiffs applied for execution and 
brought certain properties in Pollachi to 
sale. In March 1918 the 5th respondent 
instituted the suit (Original Suit No. 204 
of 1918) of which this is the second 
appeah for a declaration that the decree 
wa^ not binding on him and for an in¬ 
junction to restrain plaintiffs (in the 
mortgage-suit) from executing it on his 
allegation that he came to know of the 
decree in February 1918. The District 
Munsif dismissed the suit I the District 
Judge reversed the District Munsif*s decree 
and granted an injunction) holding that the 
decree was a nullity as far as plaintiff was 
concerned owing to the failure to bring 
him on record when the final decree was 
passed in Original Suit No. 34 of 1911. 
I'lence this second appeal. The question 
is, was the learned District Judge right in 
the view he took of the law. Mr. Rama- 
chandra Iyer’s first point for the appel¬ 
lants is that plaintiff should have pleaded 
abatement of the suit as far as he was 
concerned at the earliest moment) Le., in 
M. P.No. 2348 of 1916—September 1916, 
when plaintiffs in Original Suit No. 34 of 
1911 applied to have him brought on 
record as legal representatives of the 4th 
defendant and that his failure to thus 
plead in 1916 bars him as it operates as 
res judicata, Mr. Ramachandra Iyer ad¬ 
mits that S. 11 of the Code of Civil 
procedure does not apply in terms but he 
says the principle does and quotes the 
|4th explanation to the section. It appears 
to me that the very words in the section 
itself ‘ in issue in a former suit ’ which 
prevent the section applying would also 
prevent the explanation applying as the 
words ‘ former suit ” are repeated in the 
explanation. The Privy Council case in 
Mangtil Pershad Dichit v. Girja Kant 
Lahiri (l), is relied on for the position 
that a judgment-debtor, not having ap¬ 
pealed from an order of attachment as 
being time-barred but in fact having 
acknowledged its validity, cannot be heard 
to say that after that the decree was dead 

at the time the order for attachment was 
made. 

There is no doubt that that was a 
stronger case than the present* Here the 
5th respondent was found under the 
circumstances to have been duly served 
notice by affixture, but in the Privy 

1. (1882) 8 Cal. 61=81, A, 123 , (P. c.). 


Council case the judgment-debtor actual¬ 
ly applied for and obtained tliree months 
stay of sale. In Rajah of Ramnad v. 
Velusami Tevar (2), also a Privy Council 
case, it was laid down that it is incum¬ 
bent on a judgment-debtor to bring for- 

9 

ward a plea of limitation before tlie exe¬ 
cuting (2ourt if he intends to rely on it. 
In this case the question of limitation 
was raised and decided, not as in Manju- 
nath Badrabhat v. Venkatesh Govind 
Shartbog (3) where the objection was not 
taken and the whole proceeding was 
ex parte. In Beni Prasad Kutnvar v. 
Mukhtesar Rat (4), (also quoted for res¬ 
pondent) it was contended that plaintiffs 
when brought in, in 1881, as representative 
judgment-debtors liable under a decree of 
1877, should have at once raised the 
objection that they were not then brought 
in, but such objection was too late. It 
was held that this did not apply to a case 
where there could be no representative (he 
having died meanwhile) and therefoie no 
question as to who was the representative. 
Mr. Ramachandra Iyer’s strongest argu¬ 
ment however was based on JutigH Lall 
v. Laddu Ram Marwari (3) which held 
that “ neither the executing Court nor 
any other tribunal is bound to take 
notice of a nullity though it may take the 
form of a decree. In any case if the 
decree is void it can and ought to be 
disregarded without any formal proceeding 
to set it aside and the Court had no juris¬ 
diction to execute it against the property 
of a deceased defendant.” The decision 
apparently dissents from Kalipada Sarkar 
V. Hart Mohan Dalai (6) 

Mr. Ananthakrishna Iyer’s answer to 
the arguments based on the cases above 
quoted is that a decree against a dead 
man is a nullity and is void! and that 
the validity of a decree cannot be discuss¬ 
ed in execution. He quotes Zamindar 
of Ettiyapuram v. Chidambaram Chetii (7) 
where it was held that the words “ or 
of the jurisdiction of the Court which 
passed it ” which occurred in S. 225 
of the old Civil Procedure Code and which 
are omitted in the present Code were so 
omitted because it was felt that it was 

2. (1921) 48 I. A. 45=40 M. L. J. 197. (P. C.)' 

8. (1881) 6 Bom. 54. 

4. (1899) 21 All. 816. 

6. (1919) 4Pat. L. J. 240. .- - 

6. (1917) 44 Cal. 627. .. 

7. (1920) 48 Had. 676 at 687^ .. . .V 



214 


SAMI MUPATJAR v. MUTHIAH CHETTY 


1923 Madras 


not for the executing Court to go into 
questions of the jurisdiction of the Court 
to pass the decree. 44 Cal. 627 is quoted 
in the judgment of Wallis. C. J. (in which 
Ayling and Coutts-Trotter, Jj. concurrodji 
as authority for the proposition that a 
Court executing the decree cannot go 
behind it. It would thus seem tliai there 
is a conflict between this decision and 
that in 4 Pat. L. J. 2-iO. We are 
bound by the former. I am further un¬ 
able to see any real distinction in Mr. 
Ramachandra Iyef*s contention that 4-> 
Mad. 675 dealt only with pecuniary (I 
think he meant territorial) jurisdiction. 
If the executing Court is unable to go 
behind the decree it is called upon to 
execute} the particular mode in which the 
decree is invalid or ineffective cannot 
make any difference. 

In support of his contention Mr. Rama¬ 
chandra Iyer further quoted in reply 
Ran^asami Naicken v. Tirupathi Naic’ 
ken (8) and Lakshmanasuami Naidu v. 
Rangamma (9). In the former there is a 
single sentence at page 27 which is clearly 
obiter and is not necessary for the deci¬ 
sion, to the effect that in the case of a 
decree passed without jurisdictiont a ijarty 
to the proceeding may impeach it as a 
nullity even though not set aside on 
appeal or otherwise. In 26 Mad. JL it 
was held that the sale of the office in 
question being opposed to public policy, 
in so far as the decree embodied unlawful 
terms of a compromise it is inoperative 
and will not be enforced. Tiierethe Court 
had adopted the terms of the compromise 
and part of its terms were unlawful , 
therefore the Court had no jurisdiction to 
pass such a decree under S. J75 of the 
former Code of Civil Procedure. No 
authority is quoted for the proposition 
that the lawful character of the decree 
can be questioned in execution-proceedings 
jand apparently the learned Judge felt no 
doubt on the matter. They cancelled the 
sale of the office which had been ordered 
'in execution. The case seems clearly 
opposed to the Full Bench ruling in 43 
.Mad. 675 which in my opinion would 
:govern it. If I am right the decision in 
26 Mad. 31 must be regarded as overruled. 

It seems therefore clear that as far as 
this Court is concerned the executing 


Court cannot go behind the decree. The 
cases Radha Prasad Singh v. Lai Sahab 
Rai (lO) and Bani Prasad Kunwar v. 
Mnkhtesar Rai, (4) were also relied on. In 
the former it was held that in a suit in 
which mesne profits were decreed in 1856* 
the amount of the same was not settled 
till 1877. Execution was taken against 
the plaintiffs on the ground that they were 
heirs of the original judgment-debtors. 
Held by the Privy Council they were 
not liable under the decree, as the alleged 
ancestor died before the issue of an 
executable decree, as they were not 
made parties to the suit in which the 
decree was pronounced, just as in this 
case no final decree for sale was obtained 
till after 4th defendant's death. It is 
contended for the appellants that the only 
effect of the decision is that a person not 
a party and whose representatives are not 
parties cannot be bound by the decree. 

In my opinion, however, the decision 
goes further as the ground of the decision 
is expressly based on the death of the 
alleged ancestor before the issue of the 
money-decree for mesne piofits > 21 All. 
316 has already been dealt with and would 
appear to be against the appellants. 
Finally in Raghunathas-wami Iyengar v. 
Gopaul Rao (11) Ramesam, J. said: But 
there is no substance in the distinction 
that, where the decree was duly obtained 
Against the deceased judgment-debtor, the 
sale in execution, after a decree without 
the heir of the judgment-debtor properly 
on the record, is not a nullity.” 

The result of the authorities by which 
we are bound seems to be clearly against 
the appellants and I must hold that the 
Distiict Judge was right in his decision 
that the decree against the deceased was 
a nullity and that that was not a matter 
which could have been gone into in execu¬ 
tion. The present plaintiff was perfectly 
within his right in bringing this suit from 
which this is a second appeal. Seis 21 All. 
316 already quoted. The decision of the 
learned District Judge is right and the se¬ 
cond appeal must be dismissed with costs. 

Appeal dismissed. 


Z. 10 . (1391) la All. 53-17 I. A. 150 (P. C ). 
U. (1321} U M. L. J. 547. 
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S. A No. 2024 of 1920 dated 25th April 
1922 against the decree of Addl. Sub. J.» 
Tinnevelly* in S. No. 120 of 1920. 

(i) Interpretation of statutes—Law En- 
force ability. 

A law does not cease to be operative because it 
la out of beeping with the times. A law does 
not become obsolete because it is an anachronism 
or teciuse it is antiquvted or because the reason 
why it originally became the law would be no 
re<ifcon for the introduction of J^uuh a law at the 
present time. To h-^ld the controly would be an 
entire misundcrst inding of the meaning of the 
legal maxim cessat ratio cesnit lex. 

(b) Hindu Law — Succession—^Blindness. 

A Hindu who is congenitally blind is excluded 
fr m the inheritance and the rule has not becorr e 
obsolete. Texts and (laso law discussed. 4> 
Mad. 4 foil 

S. Ramaswami Aiyar and C. Sankara 
Aiyar —for the Appellant. 

T. /?. Venkatarama Sastri and K S. 
Ramabhadra Aiyar —for the Respondents, 

Opinion The Chief Justice.—T he 

(jiiestion referred to the Full Bench is 
Is a Hindu who is congenitally blind 
thereby excluded from the inheritance, or 
has the rule become obsolete? ” 

In Subbayya. v. SiMamyna (l) Sadasiva 
Ayyar and Napier, JJ., answered this ques¬ 
tion by saying that the rule had become 
obsolete. This case having been tried 
before that decision was known, the point 
was not taken at the trial or on first 
appeal J but the appellant was allowed to 
raise the point by the Referring Bench. 
This Court was told in the course of the 
arguments that it is alleged that the man 
in question is not, in fact, congenitally 
blind and it will be for the Referring 
Bench to consider hereafter whether that 
matter is one which is now proper to be 
enquired into. For the purpose of this 
reference we must assume that he was 
congenitally blind and treat this case as, 

in effect, an appeal from Subbayya v. 
Subbamma, (l) 

1- (1920) Mad. 4 ! ~ 


It is argued that under the Hindu Law, 
a congenitally blind man never was ex¬ 
cluded from inheritance and secondly that, 
if there was a rule or custom to that 
effect, it has now become obsolete and is 
no longer law. It ha; long been esta¬ 
blished that in this Presidency the 
mo^t authoritative statement of, what 
I may call, the Hindu Common T.aw is to 
be found in the Mitak--,hara, a commen- 
tarv by Vignaneswara on the institutes of 
Yagnavalkya published about A. D. 1080. 
In Chapter TI, S. 10 the author quotes the 
text of Yau'naval' ya as follows ;—An im¬ 
potent persoTi or outcaste and his sons, 
one lame, a mad man, an idiot, a blind 
man, and person afflicted with an incur¬ 
able disease, and others (similarly disquali¬ 
fied) must be maintained, excluding them 
however, from participation." It is made 
clear by reference to the whole chapter 
that ihe author is here dealing with ex¬ 
clusion from the inheritance. I think the 
law as stated by him amounts to tliis :—- 
A man born blind does n^t become on 
birth entitled to a share in the family pro¬ 
perty, and, therefore, he gets no share at a 
subsequent partition ! nor, if he is the 
sole surviving member of that family, does 
he acquire t!ie property by right of sur¬ 
vivorship ! he is not, however, excluded 
altogether from an interest in the property 
because he is him^'elf entitled to be main¬ 
tained, and can transmit to his sons his 
full share in the property. But it is 
argued first that these directions are 
merely precepts or advise and not state¬ 
ments of law. It is true that there are 
precepts given in the Mitakshara which 
either by reason of the words in which they 
are couched or by reason of the nature of 
the matter dealt with, have been held to 
be mare moral precepts, but I can find no 
such reason for holding that the state¬ 
ment of the exclusion of a blind man from 
the inheritance is anything but a state¬ 
ment of a rule of law. It is further 
argued that this statement of the law in 
tlie Mitakshara is a statement of the law as 
it had been in the past and not as it then 
was , and for this, reliance is placed on 
the writings of Visvarupa which were dis¬ 
covered in Malaba^* ^ome few years ago. 
He is stated to have lived shortly before 
the author of t o Mitakshara. He gives 
the same text trom Yagnavalkya and in 
commenting on the text, without any 
suggestion that it is other than law, a 

\ 
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pa^^sage occurs which has been translated 
as follows :—“ The blind and the rest, who 
are not outcastes, however, have a right 
to the grandfather’s estate. Such is the 
custom.” We have been referred to the 
Sanskrit and I have no doubt that 
the words which have been translated 
as ‘ have a right to the grandfather’s 
estate’ would he more properly trans¬ 
lated as * have an interest in the 
ancestral property ’ and refer to what 
follows immediately, namely, the right to 
maintenance and the right to transmit 
referred to above. In my judgment, when 
properly understood, there is no difference 
at all between the rules in question as 
stated in the Mitakshara and as published 
by Visvarupa. assuming that the published 
version is genuine. 

The next question is whether, assum¬ 
ing a blind man’s exclusion to have been 
the law at the date of the Mitakshara, it 
has since become obsolete. This, in my 
judgment, is a question of fact. A law 
does not cease to be operative because it 
is out of keeping with the times. A law 
does not become obsolete because it is an 
anachronism or because it is antiquated 
or because the reason why it originally 
became the law, would be no reason for 
the introduction of such a law at the 
present time. To hold the contrary in my 
judgment, would be an entire misunder¬ 
standing of the meaning of the legal 
maxim cessat ratio cessat lex which is 
relied upon in support of the contrary 
contention. If authority wf^re required 
for this proposition, it is to be found 
clearly stated by their Lordships of the 
Privy Council in Rao Kishore Singh v. 
Mtissamat Gahenahai (2) in the following 
words:—“Their Lordships therefore are 
of opinion that the principle embodied in 
the expression cesaat ratio cessat lex does 
not apply where the custom outlives the 
condition of things which gave it birth.” 
In Subbayya v. Subbamma (l) Sadasiva 
Aiyar, J., dealing with the matter now 
under consideration says, ' I need not say 
that a rule becomes obsolete when the 
reason of the rule disappears through 
change of circumstances and environ¬ 
ments in the society v'hich was governed 
by that rule’, and Napier, J., at p. 31 
agreeing with that judgjsjent says that 
owing to improved methods of education 


there is no reason why such a disqualifica¬ 
tion should still continue and that it 
was open to the Court to enunciate this 
rule by declaring the law to be obsolete. 
In my view, this involves a fundamental 
error in considering the question and 
vitiates the whole of the judgments in 
that case. In considering whether the 
custom has become obsolete in the 
sense of its having ceased to exist, the 
fact that it is an anachronism may be 
a proper matter to be taken into con¬ 
sideration, if there were evidence both 
ways, in weighing that evidence, but 
otherwise it is of no importance. In this 
case, in my judgment, the evidence is all 
in favour of the custom having continued. 
There is no oral evidence before the 
Court and no statement of any text writer 
or any judgment to which our attention 
has been called that this custom has be¬ 
come obsolete in the sense of its having 
been discontinued. The only semblance 
of evidence that the rule has become obso¬ 
lete is to be found in Steele’s “ Law and 
Customs of Hindoo Castes,” published in 
1826, at page 224 where he states that as 
a result of enquiry among about 100 
castes above Poona, it was the practice 
in 72 of them that ‘ blind persons ’ may 
take their share if married and if they 
have a family. Assuming this to be evi¬ 
dence, it is probably only an attempt to 
state the law as to the transmissibility of 
a share through the blind man- But 
even if it be as stated that in 72 castes in 
that district, the law had been modified 
by custom, it is of no value as establish¬ 
ing a custom to admit the blind man to a 
share in this Presidency. 

Reliance was placed on a passage in 
Sarasvati Vilasa, a digest published by a 
king about A. D. 1510 which has been 
recognised by this Court as of authority. 
The passage relied on occurs in S. 149 
and has been translated as those who 
are born blind, and those who are born 
deaf, the pair thus mentioned, though a 
share certainly belongs to them, are to be 
nourished and cherished, notwithstanding 
their being endowed with a share, because 
they are marriageable.” The translation 
to this effect was adopted by the Full 
Bench of this Court in 1885 in Krishna 
V. Sami. f3) With great submission I ven¬ 
ture to doubt if that translation is correct 


2. S7 M- L. J. 662 ftt page 674 (P. 0.). 


S. (1886) 9 &Iad. 64 at page 76. 
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and whether the word translated as ‘ share * 
would not bo more correctly translated as 
‘ interest But whether that is so or 
not, a careful examination of Ss. 149 to 
167 shows that the author is quoting as 
law the passage from Yagnavalkya and 
passages from some other writers to the 
like effect excluding the born blind from 
the inheritance \^ithout suggesting that 
the law is otherwise or that it is obsolete. 
If the proper translation of the passage is 
to the effect that the born blind takes a 
share* I think it is to be explained, as it 
was in the case referred to above in the 
Judgment of Sir Charles Turner, C. ]., as 
meaning “ that there are classes who 
though they may be unable to be relieved 
of their disqualification, are capable of 
transmitting heritable blood. Their right 
to share in the family wealth is latent or 
may come into existence at a future date 
as it does in the case of the after-born 
son. When it comes into existence, either 
in the person of the formerly disqualified 
heir or of his son, it is to be recognized. 
If capable of transmitting heritable blood, 
they are share takers though not at the 
time share enjoyersIn fact in this 
passage the Sarasvati Vilasa is using the 
expression ‘ take a share ' to explain that 
though disqualified, such persons have a 
latent right which will become effective on 
the disqualification being removed, and can 
be transmitted. In my judgment, there 
is nothing in this to show that this law 
was then regarded as obsolete. 

The evidence on the other side is over¬ 
whelming. Taking it in the order of date, 
one finds this law or custom stated as 
existing in Madana Parijata about the 
end of twelfth century, in Vivada Ratna- 
kara about A. D. 1350, Dayabaga about 
A. D. 1400, Vivada Chintamani about 
A. D. 1450, Daya Tatva about A. D, 
1500. Mayukha about A. D. 1600, Dattaka 
Chandrika about A. D. 1600, Viramitro- 
daya about A. D. 1625 and Dayakrama 
Sangraha about A. D. 1700. These are 
all texts of recognized authority and they 

all give the rule without any suggestion 
that it is no longer law. 

more modern writers, 

birW Macnaghten writing in 1829, and 
bir ihomas Strange, Chief Justice of 
Madras, writing in 1830, state that the 

blind are excluded. The latter’s son, a 
Judge of the Sudder Court writing in 1856 
1923 M—28 


says the same. Mr. Mayne in his well- 
known book on Hindu ).aw states it to bo 
the law. 

In 1862 in Tirumama^al Amnuil v. 
Ramasami Ayyangar (4) a ca=e of idiocy, 
Strange and Holloway, JJ. quote this part 
of the Mitakshara as being the law cur¬ 
rent in Madras. In 1864, Kalidas Das v. 
Krishanchandra Das (5) came before a 
Bench of five Judges of Calcutta presided 
over by Sir Barnes Peacock, C. J. In that 
case a man who was born blind was in 
1832 in fact excluded from the inheritance 
to his father. He married and had a son 
in 1858. The passages in the Mitakshara 
and in Dayabaga which are to tho same 
effect were fully discussed and the whole 
argument and judgment proceeded on the 
basis that a person born blind was him¬ 
self excluded. No one then present had 
apparently any idea that the rule was 
obsolete. In 1876 in Murarji Gokuldas v. 
Payvathi Dai (6) Westropp, C. J., with 
Sarjeant, J. agreeing, fully discussed the 
text of Yajnavalkya and the Mitakshara 
commentaries on it and the texts of the 
other Rishis on the subject and holds that 
the rule is confined to the congenitally 
blind and does not extend to those who 
become blind. It was not suggested that 
the rule had become obsolete. In 1885, 
in Krishna v. Sami, (3) quoted above, 
there was no suggestion that the rule had 
become obsolete. Finally in 1917, the 
Privy Council in Gtinjeshiuara Kunwar v. 
Dtir^a Prasad (7) states the rule of exclu- 
sipn of the blind as an existing rule of 
law but confines the application to tho 
congenitally blind. 

It is impossible to believe that a custom 
to disregard the established rule, which it 
would be necessary to prove in order to 
show that it had become obsolete, existed 
without any of these Judges, or practi¬ 
tioners in these cases being aware of the 
tact. There is in my judgment ample 
evidence ot the rule, and no evidence of 
such a custom to disregard it, as would be 
necessary to make the rule obsolete as 
a rule of law. It follows that the answer 
to the question must be that a Hindu who 
IS congenitally blind is excluded from the 
inheritance and that the rule has not be 
come obsolete. 

4. 1 M. H. C. R. 214. ' ^ ^ 

2 B. L. R. 108. 

6 . (1875) 1 Bom. l77. 

7- (1918) 45Cal..l7=44 I. a. 229. 
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Oldfield,].:—I agree and. having 

had the advantage of reading the judg¬ 
ment which Coutts Trotter, J. is about to 
deliver, desire further to associate myself 
with his observations on the commentary 
of Viswarupa and the principle underlying 
them. 

Coutts Trotter, J.: —The short point 

raised by this case is whether or not it is 
a rule of Hindu Law that a congenitally 
blind member of an undivided Hindu 
family is to be excluded from inheritance 
or whether if such a rule existed, it has 
become obsolete. Sadasiva Ayyar, J., ad¬ 
mits that such a rule once existed, but 
has held it to be obsolete. Krishnan, J., 
holds it to be an existing and positive rule 
of law. 

It must not be forgotten that the 
Hindu Law is the result of many ingre¬ 
dients. In the first place we have the 
Smritis or Records of the pronouncements 
of Rishis, (Saints) among whom stands 
paramount Manu. We do not possess 
the original text of Manu and the ver¬ 
sion we have is placed by modern scho¬ 
lars as dating from about 200 B. C. but 
there is no doubt that a treatise known 
as the Laws of Manu in difTerent recen¬ 
sions existed from many centuries before 
the date of our version. Next in autho¬ 
rity to Manu of the Smritis is Yagna- 
valkya and the commentary on his work 
known as Mitakshara written by Vigna- 
ne^wara stands as the governing authority 
for this part of India: and it is an ac¬ 
cepted principle that the Mitakshara is 
final where it is unambiguous, and that 
recourse is to be had to the Smritis only 
where the Mitakshara is silent or obscure. 
The third element is that of custom, the 
importance of which was emphasi=:ed by 
Mr. Mayne when he entitled his book 
“Hindu Law and Usage.” Since the British 
occupation of India another element has 
been added, that of judicial decisions of 
the Indian Courts and of the Privy Coun¬ 
cil on appeals from them. The rulings of 
the Privy Council are final and it is only 
in cases not covered by such rulings that 
recourse need be had to other sources. 

The position with regard to the present 
question is that there is no express ruling 
of a Court of Law which says, in terms, 
that a congenitally blind man is excluded 
from inheritance. There are cases which 
definitely decide that blindness which is 


not congenital but is traumatic or super¬ 
venes on disease does not exclude. There 
are many cases which assume, without 
expressly deciding, that congenital blind¬ 
ness does exclude. That position is now 
challenged and it devolves upon us to say 
how the law on the subject stands in 
India at this day. 

That which we call the Hindu Law, is 
composed of many incongruous elements; I 
am speaking, now, of its substance, and 
not of the sources, in which it is to be 
sought. It primarily lays down rules of 
law, which must be treated as of practical 
applicability to the India of to-day. Such 
rules there are in abundance, but they are 
interspersed with mandatory precepts 
which have been treated by Commentators 
and Judges as being merely of religious or 
moral force but which cannot govern the 
rights and duties of a member of a Hindu 
family with the force of a positive rule of 
law. I may refer in this connection to 
the words of the Judicial Committee in 
Rao Balxvant Smgh v. Rani Kishori (8), 
25 I. A. 54 at 69. “All these old text 
books and commentaries are apt to mingle 
religious and moral considerations, not 
being positive laws, with rules intended 
for positive laws. In his preface to his 
valuable work on Hindu Law Sir 
W. Macnaghten says: “ It by no means 
follows that because an act has been 
prohibited it should therefore be consider¬ 
ed as illegal. The distinction between the 
Vinculam juris and the Vincilunt pudoris 
is not always discernible.” (Hindu Law, 
Principles and Precedents, p. VI of the 
preliminary remarks). He illustrates this 
position by the example of the very sub¬ 
ject of the present discussion. It is, as 
their Lordships think, the most remark¬ 
able inference that the passage in S. 1 
belongs to the former class of pre¬ 
cepts, and those of Ss. 4 and 5 to the 
latter.” Tc was argued in this case 

that the rule which excludes a blind 
man from inheritance was something 
other than a rule of positive law. It 
seems to me that that position is wholly 
untenable and that sncL a principle of 
exclusion can only belong to the domain 
of positive law, and not to that of either 
religion or morality. If it is not a rule of 
law, it must be meaningless. The only 
colour to the argument is derived from 

8 . (1897) 20 I. A. 267. 
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the fact that both Manu and the Mitak 
shara, to which fur the moment I shall 
confine myself, include within the ambit 
of their prohibition, persons with dis¬ 
qualifications which are obviously based 
on moral grounds and on grounds which 
it would be impossible for a Court of Law 
to pronounce upon. The text of Manu is 
as follows :— 

“ Eunuchs and outcastes, persons born 
blind or deaf, madmen, idiots, the dumb 
and such as have lost the use of a limb 
are excluded from a share of the heritage ” 
Chap. IX, S. 20l. The relevant section 
of the Mitakshara is S. 10 of Chap. II. 
There the writer is commenting not direct¬ 
ly on the text of Manu, as we have it, but 
on the text of Yagnavalkya in S. 140 
which runs as follows :— 

“ An impotent person or outcaste and 
his issue, one lame, a madman, an idiot, 
a blind man and a person afflicted with 
an incurable disease as well as others 
(similarly disqualified) must be main¬ 
tained, excluding them from participa- 
tion. 

Placiium 3 of S. 10 explains this as 
follows ;— 

Under the term ‘ others * are compre¬ 
hended one who has entered into another 
order (i.e.t has become an ascetic) an 
enemy to his father, a sinner in an in¬ 
ferior degree and a person deaf, dumb or 
wanting an organ. Thus Vasishta says, 

‘ They who have entered into another 
order are debarred from shares,’ Narada 
also declares, ‘‘ An enemy to his father, 
an outcaste, an impotent person, and one 
who is addicted to vice, take no share of 
the inheritance even though they be legiti¬ 
mate I much less, if they be sons of the 
wife by an appointed kinsman. Manu 
likewise ordains, ‘ Impotent persons and 
outcastes are excluded from a share of the 
heritage and so are persons born blind and 
deaf, as well as madmen, idiots, the dumb 
and those who have lost a sense (or a 
limb).” This section incorporates quota¬ 
tions from Narada and Vasishta and 
produces categories of persons, who, in a 
Court of Law now-a-days would not be 
held disqualified from inheritance. They 
are brought under the text of Yagnavalkya 
who adds the Sanskrit word ‘ Adya ’ 
translated by Colebrooke as ** as well as 
others , its literal meaning being ‘‘and 

the like” or practically “ et cetera/’ Under 


cover of the latitude afforded by this 
expression, placitum 3 brings in such 
intangible persons as “ an enemy to his 
father” and “one who is addicted to 
vice ”—disqualifications so vague, it is 
clear, that no Court of Law could now 
assert their validity. I do not think it 
right to say that these grounds of exclu¬ 
sion are obsolete or that they were origi¬ 
nally intended to be moral rather than 
legal obligations : but rather that they are 
of so nebulous a character that they could 
never have been enforceable at any time 
when the enunciation of the rights of 
inheritance passed from the hands of 
family mediators or village pauchayatdars 
to anything which can be dignified by the 
name of ‘ Court of Law.’ 

I do not think that any useful purpose 
would be served by enquiring into the 
meaning of such terms as ‘ Nirindriya 
or ‘ Pangu ’. They do not seem to me to 
assist the present discus -ion and I think 
it is probable that legislation will abolish 
the exclusion from inheritance based on 
these terms before the Courts are called 
upon to determine their exact meaning. 
Similarly I think it unnecessary to discuss 
whether Yagnavalkya meant anything 
more by using the word ‘ Andha ’ than 
what Manu meant by ‘ Jathyandha 
‘ Jati ’ comes from the same root as the 
Greek Yiyvorke, yevos, etc., and Latin 
Genus ’. It is, 1 think, clear that both 
Manu and the Mitakshara explicitly lay 
down the rule of law that at least a 
‘ Jathyandha ’ is excluded from inheritance 
and that the only way to escape from this 
is to do what Sadasiva Ayyar, ]., has done 
and say boldly, “ It is not a subsisting 
rule of law. It has become obsolete and 
abrogated.” 

In any system of law other than the 
Hindu Law, it would be almost a contra¬ 
diction in terms to predicate of any pro¬ 
position of law that it is obsolete. In the 
Plindu Law it is a possible state of things 
and it has been admitted to exist with 
regard to many maxims which cannot be 
treated as if merely moral or religious 
obligation. I need only instance the kinds 
of marriages and the classes of sons 
enumerated in the ancient writings and 
also the various rule^ for marriage' be¬ 
tween persons of di.Te ont castes. There 
isacm'ensu, of opinion that there are 
only uvo forms of marriages and only two 
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classes of sons now existing and inter¬ 
marriages between persons of different 
castes have in practice long ceased to 
exist. It is not now possible to trace the 
steps by which this state of things came 
about, but it may be said generally, thati 
in the days when the Saddar Court had 
recourse to the opinions of the Pandits* 
the latter felt themselves quite free to say 
with regard to any rule of law that, in 
practice, it was regarded as obsolete and 
the Courts felt themselves equally free to 
act on such opinions. There is good 
evidence to show that, in the early days, 
the Pandits responded to some extent to 
the advance of popular sentiment and 
consciousness and stigmatised as obsolete, 
rules and practices, which, though en¬ 
shrined in the early writings, did not 
accord with the sentiments of the people. 
The time has now gone by when this 
process was possible and if there is any 
thing dignified by the name ‘ Rule of 
Law ’ enshrined in the Mitakshara, it can 
only be abrogated by positive evidence of 
custom to disregard it. It is not pretended 
that there is any such evidence of custom 
with regard to the exclusion of the con¬ 
genitally blind and no such evidence was 
attempted to be produced in this case. 
No doubt, Mitakshara, Chap. II, S. 10, 
placitum 7 provides for the removal of 
the disqualification, on the removal by 
medicaments or other means of physical 
disability, and it is doubtless true that 
modern surgery can restore eyesight to 
many, who in the days of Mitakshara 
would have been blind for life. Sadasiva 
Ayyar, J. does not so much have regard to 
this consideration, as to the view that 
the texts are based on a primitive idea 
that blindness was either a visitation of 
God for some sin in a past existence or 
was an indication of mental incapacity to 
deal with practical affairs. Justly regard¬ 
ing these ideas as out of consonance with 
modern kinship-feeling he deduces the 
conclusion that the rule is therefore to be 
considered as ipso facto abrogated. To 
my mind before allowing a mandate, such 
as I conceive this to be, to be disregarded, 
it must either be proved by evidence to be 
actually disregarded in practice at the 
present time^^and as I have already said 

there is no such evidence in this case-- 

or it must be shown by an examination 
of the Smritis and commentaries to have 
been obsolete at the time they were writ¬ 
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ten and that the authors thereof merely 
repeated parrotlike the words of Manu 
and the Mitakshara as a maxim dignified 
by antiquity but not corresponding to the 
practice obtaining at the time either of 
the Mitakshara or of their own compila¬ 
tions. If it could be shown that com¬ 
mentators earlier than the Mitakshara 
had used language meaning or implying 
that the rule in this respect was obsolete, 
that might be a legitimate ground for the 
conclusion that the Mitakshara was merely 
repeating the words of Manu without 
inquiring whether the rule survived in 
force when the Mitakshara was written. 
If a commentator later than the Mitak¬ 
shara used similar language, that might 
lead to a legitimate inference that, though 
ill force at the date of the Mitakshara, 
the rule had subsequently become obsolete. 
It is argued that there is one of each 
suggested class of authorities Viswarupa 
of the first and Saraswati Vilas of the 
second. For practical purposes we may 
take Yagnavalkya as dating approximately 
350 A. D. the Mitakshara as about 1000 
A. D. Viswarupa as about 800 A. D. and 
the Saraswati Vilas as about 1500 A.D. 
There are some authorities who think that 
the Saraswati Vilas was of an earlier 
date, but in any event it is substantially 
later than the Mitakshara. 

I shall deal first with Viswarupa. The 
existing text is inscribed on a cadjan 
found at Calicut in the late seventies and 
was translated by Mr. S. Sitaram Sastri. 

I am totally unable to ascertain that any 
competent Scholar has scrutinised its 
claims to he regarded as what it purports 
to be either from the point of view of 
paleographical, linguistic or historical 
standards. This is not a critical country 
and the moment it was produced, it was 
held at once to be what it purported to be 
and has apparently passed as such without 
question since. That such discoveries 
very often fail to stand the slightest 
critical test will be seen by any one who 
has the curiosity to peruse page 21 of 
Mr. Burneirs preface to the Vyvahara 
Nirnaya where he exposes the imposture 
of a treatise which had been readily ac¬ 
cepted as a genuine record of the customs 
of South Kanara passing under the name 
of Aliyasantanada Kattu Kattale. I do 
not profess to have any beyond general 
grounds for questioning the authenticity 
of this single text of Viswarupa. 1 con* 
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tent myself with saying that I decline to 
act upon it until its pretensions have been 
scrutinised by some competent critic of 
Sanscrit texts. 

It runs as follows (page 15) “ The 
blind and the rest, who are not outcastei 
however, have a right to the grandfather's 
estate. Such is the custom.” 

It is apparent that the author treats 
the mandate which he quotes as a mere 
moral maxim, opposed to the rule of law 
which he considers to be established by 
his text and if the expression “ grand¬ 
father s estate ” means no more than 
“ ancestral estate ”, the text of Viswarupa 
need mean no more than that of the 
Mitakshara, and the right may be a mere 
right to maintenance or at most a capa¬ 
city to transmit heritable blood. 

With regard to Saraswati Vilas, the 
first observation to be made is that made 
by the learned Chief Justice in the course 
of the argument that, if the author wish¬ 
ed to say that the text of the Mitakshara 
on this point was obsolete, he could per¬ 
fectly well have said so in terms. Fur¬ 
ther in any event the true explanation of 
the passage in the Saraswati Vilas is to 
my mind undoubtedly that given by 
Turner, CJ. in Krishna v. Sami, {3) at 77, 
where he points out that the distinction 
which is being drawn is not that between 
those who are capable and those who are 
incapable of inheriting, but between those 
who are share-takers in the sense that 
they are persons capable of transmitting 
heritable blood though they may not them¬ 
selves be able to enjoy the heritage owing 
to their disqualifications, and share-en- 
joyers who are not merely capable .of 
transmitting heritable blood but also of 

enjoying their shares themselves in their 
lifetime. 


As against these two very doubtful 
texts there is a mass of authority which is 
all the other way, which recognises to the 
full the exclusion of the blind in the sense 
of the congenitally blind and accepts the 
statement of the law contained in the 
Mitakshara. I will enumerate these texts 
(most of which are to be found in Setlur’s 
collection) with their approximate dates : 


Madana Patijata 
Smriti Chanarika 

Vivada Rdtnakaia 
Dayavibhaga of Madhava 

Dayabhaga of Jimntavahana 



• «• 

• • • 


1100 A.D. 
13th Ceatury 
1800 A. D. 

1400 

1400 .. 
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Vivada Ohintamani ... 1450 A.D. 

Daya Tattva ... 1500 „ 

Viramitrodaya ... 1020 

Oayakrama Sangrahu ... 1750 „ 

and Jagannadha's Digest for what it is 
worth. Writers of modern text-books on 
Hindu Law also treat the rule as subsist¬ 
ing, Sir Thomas Strange in 1830, T. L. 
Strange in 1856, Mayne in 1878, Sarva- 
dhikari in 1880 and Trevelyan in 1890. 
It is quite true that no express decision 
exists to the effect that a man blind from 
birth cannot inherit but there are several 
decisions that assume it, culminating in 
the pronouncement of the Privy Council 
in Giinjeshwar Kunwary, Dur^a Prasad 

(7). 

The only other matter which I need 
deal with is the argument that the rule of 
exclusion in the Mitakshara applies only 
to those who take by succession and not 
to those who take by survivorship. The 
answer to this line that Chap. II, S. 1 pla- 
citum begins with the statement that the 
rule of exclusion propounds an exception 
to dayagrahana (taking of daya) by the 
sons, widows and other heirs and the 
reunited members and this by necessary 
implication refers one back to the defini¬ 
tion of daya in the beginning of Chap. I. 
Daya apparently means property consi¬ 
dered in the light of something which in 
the natural course of events will pass 
from one person to another and includes 
both Apratibafidha daya and Saprati- 
bandha daya (unob...tructed heritage and 
obstructed heritage) the former passing 
by survivorship to the sons &c., and the 
latter passing by succession to widows 
and other heirs. This is the reference to 
Vibhaga or partition in placita 6 and 7 
and placitum 8 also shows that the word 
dayagrahana includes within its scope 
both property which passes by survivor- 
ship and that which passes by succession. 

or these reasons I am of opinion that 
It must be regarded as an unabrogated 
rule of Hindu Law that a congenitally 

excluded from succession 
and that it cannot be described as obso¬ 
lete m any other sense than that of being 
repugnant to more modern and more 
enlightened ideas than those which pre¬ 
vailed at the time of the smritis and the 

course be repeal- 
® y Legislature and we are inforra- 

\ ^ that effect is now before 

the Legislative Assembly, the author of 
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which was once a Judge of this Court. But 
until that step is taken and the proposal 
passes* into law, I feel constrained to say 
that the Courts of this country have no 
option but to enforce the rule with what¬ 
ever reluctance and with whatever con¬ 
sciousness of its repugnance to the present 
sentiments of the Hindu people. 
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SCHWABE, C. J. AND WALLACE, J. 

Messr.s. Louis Dreyfus ... Petitioners — 
lS: Co. Appellants. 

V. 

R. K, Rajagopala Aiyar 

8c Bros, and another ... Defendants— 

Respondents. 

O.S. A. Ho. 96 of 1921 dated 20th 
July 1922 from the judgment and order of 
Phillips, J. dated 6th September 1921. 

(a) Arbitration Acty S. 12— Exteniion of lime. 

Aq award is bad if arbitrators extend, having 
no power to do so, the time for passing of the 
award when once the time for the awnrd has 
expired, because under S. l2 of the Arbitration 
Act, the Court alone has got the power for ex’en- 
ding the time oven though the award has been 
completed, 

(P. 223, Col. 1.) 

(b) Arbitration Act, S. lA—Award— Illegality. 
Award is vitiated by the legal misconduct of 

the umpire, if he proceeds with the reference 
without giving any notice to the parties of the 
enquiry by him. 

(P. 223, Col. 1.) 

(o) Arbitration Act, S. Remitting an 
award. 

Ordinarily an appellate Court will not inter, 
fere with the discretion of the first Court in 
declining to remit an award, but the discretion 
being a judicial one, the appellate Coint will 
interfere where no grounds have been shown why 
the award should not be remitted to the arbitra¬ 
tors. In the absence of anything to show that 
the umpire was either prejudiced or was other¬ 
wise unfitted to heat and determine the case, the 
Court ought to remit the award to the arbitrators. 

(P. 223, Col. 1.) 

Bri^hiwell and (Moresby —for the Appel¬ 
lants. 

K- Jagannatha Aiyar —for the Res¬ 
pondents. 

ScHWABE, c. J.:— This case raises very 
difficult points under the Arbitration Act. 
The facts are shortly theseMessrs. 
Louis Dreyfus & Co. entered into an 
agreement in April, 1918, with the firm 
of R. K. Rajagopala Aiyar & Bro. 
which firm consisted of R. K. Rajagopala 
Aiyar and Arunachella Aiyar. Under 
that agreement the latter firm acted as 
Dubashes for Louis Dreyfus & Co., on 


somewhat elaborate terms contained 
therein, ono of those terms being a very 
full arbitration clause. In November, 1918, 
R. K. Rajagopala Aiyar was apparently 
on the point of death, and on the 3rd 
November, heads of agreement were come 
to between Arunachella Aiyar, Sundaresa 
Aiyar of the one part, certain persons 
described as sureties of another part and 
Messrs. Dreyfus Sc Co., the objects of the 
heads of agreement being to provide for 
certain things in the past and for the 
future acting as Dubashes in this country 
for Messrs. Louis Dreyfus & Co. Disputes 
having arisen, Messrs. Dreyfus called 
upon the old firm of R. K. Rajagopala 
Aiyar Sc Bro. to name an arbitrator and 
to proceed to arbitration The firm refused 
to do so, alleging as they still allege, 
that the old agreement with the arbitra¬ 
tion clause has been entirely super¬ 
seded by the heads of agreement which 
contain no arbitration clause and to 
which also the old firm of R. K. Raja¬ 
gopala Aiyar was not a party. Messrs, 
Dreyfus and Co., thereupon acting within 
their rights, assuming that the arbitration 
clause was still an existing valid clause, 
appointed two arbitrators and these two 
arbitrators, acting under the clause under 
the old contract, nominated Mr. Chettle 
as umpire. Unfortunately it would appear 
that the time limited by the submission to 
arbitration contained in that clause for 
the arbitrator’s award was allowed to 
expire before any extension of time had 
been granted. Shortly after the expira¬ 
tion of that time, the arbitrators purported 
to extend their own time. The arbitrators 
having differed, the umpire took upon 
himself the burden of the reference. No 
information was given to the Dubashes’ 
firm when the arbitrators differed, nor 
when the umpire was going to proceed, 
nor when the umpire proceeded to take 
fresh evidence. An intimation sufficiently 
clear had been given by the Du bash firm 
to the arbitrators that they did not pro¬ 
pose to have anything to do with that 
arbitration. It was sufficiently clear, in 
my judgment, for the purpose of discharg¬ 
ing the arbitrators from any duty to call 
upon the Dubashes again to attend but 
that does not apply to the umpire. On 
those facts this award is, in my judgment, 
bad. In the first place because the time 
was allowed to expire without being 
extended and in the second place because 
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the umpire was guilty of what is called 
legal misconduct in that he proceeded to 
hear evidence or received written evidence 
without informing one of the parties to 
the arbitration that he was about to do 
|so. As regards the first point there is no 
power in arbitrators to extend their own 
time after their time has expired but 
there is undoubtedly power, in the Court 
under S. 12 of the Indian Arbitration Act. 
to extend the time even though the award 
has been completed. I think that this is 
a proper case for the exercise of that 
power by the Court and we propose to 
enlarge the time for making the award. 
The second point, the legal misconduct of 
the umpire referred to above, has been 
held by the learned Judge to be such an 
error, that he ought not to exercise his 
power to remit the award but he felt 
himself bound to set it aside. Now 
the words of the Act are that the Court 
may remit the award leaving the discre¬ 
tion to the Judge who hears the case, and 
that is a discretion which has been held 
by a very high authority with which I 
humbly agree, should not be interfered 
with on appeal unless there are very 
strong grounds for doing so, or perhaps it 
might be better put, unless it is clear that 
the learned Judge has not exercised a 
judicial discretion. In this case I ask. 
What are the grounds on which the 
Judge exercised that discretion ?” He 
gives none and I can find none ; and none 
have been suggested. The umpire in this 
case must have been told that the Dubash 
firm was taking no part in the arbitration 
at all for that was their attitude. I am 
convinced, if he had said he was going 
on with the arbitration or was going to 
hear evidence, they would have taken no 
notice of it at all. Further there was 
nothing in the conduct of this umpire to 
show that he was prejudiced in any way 
or unfit m hear and determine this cas'’, 
after giving an opportunity to these per¬ 
sons to be heard if they so desired. I 
therefore think that this is a case where 
the Judge should have exercised discretion 
by remitting this award to be heard by 
the umpire; and we propose to remit it to 

W Chettle 

Ki ^ country. If he is not availa- 
ble the proper procedure under the Act is 
that there should be an application to the 

Sk."hirp,‘.r“' “ « 


That still leaves the really difficult point 
in this case, that is, whether this arbitra¬ 
tion clause continues in existence or 
whether it has been taken away by the 
so-called substituted agreement of Novem¬ 
ber. In my judgment* the contract of 
November cannot supersede the old con¬ 
tract altogether for the simple reason that 
R. K. Rajagopala Aiyar was not a party 
to the new agreement at all. His partner 
Arunachella Aiyar is a party but he is so 
on his own behalf and not on behalf of 
the firm. I cannot say that the old firm 
is a party to the new agreement and there¬ 
fore the old agreement continues in force. 
Whether or not the claims made under 
the old contract are good claims is a mat¬ 
ter which will be one of the chief ques¬ 
tions which the umpire will have to 
decide. All I can say is that the old con¬ 
tract did not come to an end by the new 
contract of November. All such points 
are open to the umpire to decide and I 
want to say nothing which will in any 
way fetter his conduct of the arbitration 
or the parties’ conduct before him. All 
such points are open to be taken before 
the umpire and no doubt will be properly 
argued before him. I have little doubt 
that in this arbitration the firm will not 
adopt the same attitude which they have 
adopted in saying “we do not think this 
arbitration clause applies and we will have 
nothing whatever to do with it.” As a 
general rule it is much better to attend an 
arbitration and take points there or apply 
to the Court to stop an arbitration, for, the 
altitude that the defendants took up in 

this case, of holding aloof altogether has 
an element of danger in it. 

i here is one other matter for consider¬ 
ation and that is the question of costs 
At the present time, this award is bad and 

as I have already stated Messrs. Dreyfus 

Co. are receiving indulgence from the 
Court in having the matter revived by a 
remission of the award to the umpire. In 
those circumstances I think that they 
themselves are to blame and must pay 
^e costs of the motion and of the appeal. 
The time for the making of the award 
will be extended by six months from this 
ate. If Mr. Chettle is not available, pro¬ 
per steps will be taken. I do not want to 

hold thM the document 
of the 3rd November was not a concluded 
contract between the parties. That is a 
question for the umpire to determine. It 
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has not been proved before us to be a 
contract to which the respondents to this 
appeal were parties. 

Wallace, J. :—I agree. I am clear that 
the old firm on which the notice of arbi¬ 
tration was served could not resist an 
appeal to arbitration merely because one 
member of it has signed on his own be¬ 
half while his partner was alive, the new 
agreement. I agree with the learned 
Chief Justice that the question whether 
the contractual obligations of the old firm 
under the old agreement have been dis¬ 
charged or superseded by the new agree¬ 
ment, is a matter not for this Court at 
present to settle, but for the arbitrators, 
and it is better to make no further pro¬ 
nouncement on this point. I agree that 
the award should be remitted on the terms 
proposed by the learned Chief Justice. 

Award remitted. 
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Oldfield and Ramesam, JJ. 


C. Kuppnswami Mudaliar 
and others 

V. 

y. Stibramaniam Chettiar 
and others 


Petitioners— 
Appellants. 


Respondents. 


A. F. O. O. No. 206 of 1921 Civ. 
Misc. Pet. No. 1408 of 1921 dated 11th 
August 1921 against the order of Sub. J., 
Madura, dated 30th April 1921 in I. A. 
No. 180 of 1921 in O. S. No. 63 of 1921. 


Civil P.Q t S. 92—RemoraZ of irustee-^Stranger 
as Receiver. 


Id a suit under 3. 92 the Court hag power to 
appoint a Beoeiver and take the axanagement of 
tbe temple out of the hands of the trustees ap- 
pointed by the Temple Committee pending the 
disposal of the suit even though there is no 
prayer for his removal and though he cannot be 
removed except on a proper enquiry. 

T. Rangachariar, T. V. Gopalaswami 
Mudaliar and T. Nallasivam Pillai—for 
the Appellants. 

T. R. Venkatarama Sastriar^ K. V. 
Kfishnaswami Aiyar^ A. Krishnaswami 
Aiyar, N: Swaminatha Aiyar, K. Rajah 
Aiyar, K. Balasubramania Aiyar, T. M. 
Ramaswami Aiyar and V. Ramaswami 
Aiyar —for the Respondents 

Oldfield, J.:—We have heard argu¬ 
ment at considerable length on the facts 
and law involved in this appeal. But, as 


the majority of the issues raised will re¬ 
quire consideration at the trial of the suit 
by the lower Court, we enter on no de¬ 
tailed discussion of them. 

There is, we think, no doubt that the 
lower Court had power to supersede first 
defendant, notwithstanding that he was 
appointed manager by the Temple Com¬ 
mittee and was only removable after re¬ 
gular enquiry. Such action was approved’ 
in Veeraraghava Thathachariar v. Krish- 
nasamy Thathachariar (IJ, in similar 
circumstances against a trustee and 
manager, who was, no doubt, hereditary 
but who also would be removable only in 
the same way. 

As regards the facts, we have been 
taken carefully through the history of first 
defendant’s incumbency and, in particular 
of the last ten days, during which the 
important Chithrai festival should have, 
been celebrated, and in our opinion it isl 
just and convenient in the interests of the! 
public, who.m the plaintiffs represent, and! 
of the institution that the immediatej 
management should be in other hands.I 
and, should, so far as the circumstancesl 
permit, be under the supervision and! 
control of the Court during the pendency! 
of the suit. * 

We, therefore, dismiss the appeal and 
the connected petition except that we add 
to the lower Court’s order appealed against 
the provision already made in our order 
of 11th May, 1921, on C. M. P. No, 1618 
of 1921 for the maintenance, subject to the 
Receiver’s right and duty to consult the 
Court, when necessary, of his subordina¬ 
tion to the Temple Committee. 

Appellants will pay respondent’s costs 
in the apoeal. 

Ramesam, J.: —I agree. The case in 
Veeraraghava Thathachariar v. Krishna- 
samy Thathachariar (l), shows that in a 
suit under S. 92 of the Code of Civil 
Procedure, though there is no prayer to 
remove a trustee, a Receiver might be 
appointed during the pendency of the suit. 
The reason is, that, in this class of suits, 
it is not merely the defendant’s rights 
that are the subject of consideration by 
the Courts but the interests of a public 
institution of far greater importance than 
the defendant’s rights. It may be that 
the power of a Temple Committee to 


1. (I9l0) 20 M. L. J. 633. 
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remove a trustee appointed by them is 
limited but it does not follow that a 
Court's power over the trustee are similar¬ 
ly fettered. Having regard to all the 
facts placed fully before us, I concur with 
my learned brother in thinking that the 
Receiver should continue to be in charge 
of the institution till the suit is disposed 
of. I agree with the order of my learned 
brother. Decree varied. 
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KRISHNAN AMD RaMESAM, IJ. 

Tadepalli Lakahmi Nara- 

siviham and others ... Defendants— 

Appellants in 
294 of 1921. 
V. (Respondent in 

A. No. 354 of 
1921.) 

Vela^aleti Ritkmaniamma,,, Plaintiff— 

Respondent in 
294 of 1921. 
(Appellant in A. 
No. 354 of 1921.) 
F. A. Nos. 294 and 354 of 1921 dated 
5th October 1922 against the decree of 
Sub. J., Be/.wada in O. S. No. 17 of 1919 
dated 14th April 1921. 

(a) Evidence Act, S. ll^—'Stateynent after suit. 

The of a statement in a document 

after the suit had been launched and was pending 
is very different from stating on oath in tbe 
witness box, and the Court will not attach much 
weight to ihe statement even if it is admissible. 

(P. 226, Col. 1.) 

(b) Hindu Law — Adoption—'Authority —Con. 
SfifU —Willie ondruction. 

There is no authority for holdiuK that a 
father-in-huv oan authorise his daughtev-in-law 
to adopt under the liindu Law, the only way 
in which a widow oan adopt is eithor by the 
authority of her husband or by the consent of 
her nearest sapindas given bona fide and honest¬ 
ly. No sapinda is entitled to give by way of a 
Will to taka effect after his death, a consent to 
an adoption by a widow. T e consent has to be 
given with reference to the oircumstances aiteed. 
ant upon the proposed adoption a'^d usuilly 
at the request of the widow. Consent boa future 

adoption cannot validate the adoption. 3G Mad. 
145. Ref. 

(P. 226, Col. 2.) 

A. Krishnaswamy Iyer —for Appellant. 

Judgment: —These two appeals arise 
from the decree in O. S. No. 17 of 
1919 in the Subordinate Judge’s Court of 
Bezwada. Appeal No. 294 is by defend¬ 
ants 1, 4, and 6 and Appeal No. 354 by 
the plaintiff. 
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The first question we have to consider 
in these appeals is whether the Will roiiod 
on by the defendants, Ex. I. is genuine or 
not. It purports to have been executed 
by the husband of the plaintiff, one 
Kanthiah Garu, on the 29th November 
1915. The learned Subordinate Judge has 
found in favour of this Will relying main ly 
upon tlie oral evidence in its favour, con¬ 
sisting of the evidence of four of the 
attestors and of the writer, all of whom 
depose to the execution of the Will and 
say that they savv Kanthiah attach his 
signature to the Will. The signature of 
the testator in the Will differs somewhat 
from his usual signature, as he was at the 
time seriously ill. Some criticism has 
been made of the evidence of these wit¬ 
nesses by Mr. Varadachariar for the 
plaintiff, but we think that none of them 
is of any weight. It was the Karnam of 
the village who wrote the Will arid the 
Village Munsif attested it, and some of 
the other persons who attested it were 
persons who would naturally be the per¬ 
sons attesting a Will by Kanthiah. It is 
not shown that they have got any special 
prejudice, or interest in favour of the 
defendants, to perjure them<=elves regard¬ 
ing the genuineness of the Will. 

One point tried to be made out by the 
learned Vakil for the plaintiff was that 
this Will, though executed on the 29th 
November, was not presented for regis¬ 
tration till 'iometime in April 1916 and 
that this delay is very suspicious. We 
think the delay has been explained as 
the Will was produced in some Magis¬ 
trate’s case as early as January 1916 and 
was referred to in the document exe¬ 
cuted by the first defendant Ex. VIIIA. 
There is thus no point in the supposed 
delay in getting the document registered. 
Woi therefore, agree with the Subordinate 
Judge that the Will has been proved to be 
genuine. 

The next question a-gued before us 
was whether the consent of the four 
sapindas, Venkatarayadu. Ramakrishniah, 
Dasaratharamiah and Pattabiramiah was 
obtained to the adoption of the sixth 
defendant by the fourth dofontjant before 
the date of the adoption. T he Subordi¬ 
nate Judge has ftamd on this point in 
favour of the consent I but on looking 
into the evidence carefully, we are not 
satisfied that such consent was given 
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antecedent to the adoption. The Sub¬ 
ordinate Judge has referred mainly to the 
evidence of three witnesses, viz., 7th, 8th 
and 9th witnesses, to support his conclu¬ 
sion that the consent was given as alleg¬ 
ed. But, in the case of the 8th witness, 
who seems to be a witness of no status, 
he placed very little reliance. As regards 
the 7th witness, who is a High Court 
Vakil and a man of some position, we 
notice that he has made no statement 
whatever that ho gave any authority to 
the widow prior to the adoption. When 
giving his evidence, he was not apparent¬ 
ly asked any question about the autho¬ 
rity, but in the cross-examination he was 
asked whether he gave any written autho¬ 
rity and he said * No. His evidence, 
therefore, is of no value really in finding 
in favour of the consent. No doubt he 
has signed a document Ex. II. Strictly 
speaking, as evidence on this part of the 
case, the document would have been ad¬ 
missible only as corroborating any 'state¬ 
ment made by him in Court, but there is 
no statement so made by him and it is 
therefore not of any evidentiary value on 
this point. It is suggested that the omis¬ 
sion to put the question to him about the 
oral authority which he gave was due to 
some inadvertence on the part of the de¬ 
fendant’s Vakil, but we are unable to ac¬ 
cept this suggestion as, if it was due to 
inadvertence, he could easily have been 
recalled and examined about it. It seems 
to us to be very significant that no ques¬ 
tion was asked of him about the oral 
authority which he is supposed to have 
given beforehand. The making of a 
statement in a document subsequently as 
in Ex. II and that after the suit had been 
launched and was pending, is very diffe¬ 
rent from stating on oath in the witness 
box, and we are not therefore prepared to 
attach much weight to the statement of 
the 7th witness in Ex. II even if it is ad¬ 
missible. 'I'hen as regards the 9th wit¬ 
ness, no doubt, he says he gave the 
consent beforehand, but he is not a wit¬ 
ness of any very great respectability so 
far as we can see, and we are not prepared 
to come to an affirmative finding on the 
question on his evidence uncorroborated 
by any other evidence. As we have 
already stated we do not attach much 
weight to Ex. II as i was a document 
got up for the purpose of this suit and “ 
long after the suit had been launched. ^ 


One point that tells against the defend¬ 
ants, and that point has been noticed by 
the Subordinate Judge as one of some 
force—is that there is no mention in Exs, 
V or IX of the consent of the sapindas 
whereas the authority said to have been 
given by the deceased is mentioned there. 
This omission, is, we think a fair ground 
for inferring that the subsequent case put 
forward, of consent by the sapindas, was 
a later development. We have therefore 
come to the conclusion that the defen¬ 
dants have not discharged the burden of 
proving that the consent of these four 
sapindas was given before the adoption 
took place. It is not argued before us 
that any subsequent ratification can take 
the place of the antecedent consent. 

It was, however, argued by Mr. A. 
Krishnaswamy Ayyar for the defendants 
that, even if there was no consent of the 
sapindas, he could support the validity of 
the adoption on the language of Ex. I, 
the Will. That Will says “ So for the! 
purpose that the line of my family may! 
continue, I hereby authorise my daughter-! 
in-law Venkayamma to be taking ini 
adoption boys until the purpose of adop¬ 
tion namely continuation of the line of 
descent is served. If within five years! 
after my demise Venkayamma does not! 
take either a boy among my gnatis or if! 
such a boy is not found, any other boy in! 
adoption or if she refuses to take anyone! 
in adoption, I hereby authorise my wifd 
Rukmani Amma to be taking in adoption! 
boys until the purpose of adoption is| 
served”. On the language used it is per-! 
fectly clear what the testator intended to 
do. He proposed to authorise his daugh¬ 
ter-in-law to adopt just in the same 
manner as he was authorising his widow 
to adopt if the daughter-in-law failed 
to adopt within a 'certain time. No 
case has been brought to our notice 
which will support the argument 
that a father-in-law can authorise his 
daughter-in-law to adopt as, under the 
Hindu Law, the only way in which a 
widow can adopt is either by the authority 
of her husband or by the consent of her 
nearest sapindas given bona fide and 
honestly. On account of this difficulty 
Mr. Krishnaswamy Aiyar suggested that 
we should take the statement in the Will 
as amounting to a giving of consent to 
Venkayyamma to adopt, by the testator 
as her nearest sapinda. He was no doubt 
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a near sapinda for the purpose of giving 
consent and his consent may be a very 
good basis for the validity of the adoption : 
but we cannot look upon the statement 
in Ex. I. as anything in the nature of 
giving consent at all. On its own terms 
it was an authorisation* which was invalid. 

Next, we are of opinion that no sapinda 
is entitled to give, by way of a Will to 
take effect after his death, a consent to 
an adoption by a widow. The consent 
has to be given with reference to the 
circumstances attendant upon the pro¬ 
posed adoption and usually at the request 
of the widow. Here there was no such 
thing. She never applied for any consent, 
nor was he considering whether his con- 
sent as a sapinda should be given to his 
daughter-in-law. In these circumstances 
we do not think that the argument of 
Mr. A. Krishnaswami Aiyar that the state¬ 
ment in Ex. I should be looked upon as 
giving consent to a future adoption and 
that it validated the adoption, can be 
accepted. 

It has been held by this Court in 
Mami v. Subbarayar (l), that, where a 
sapinda gives his consent to an adoption, 
such a consent should be treated as having 
become ineffectual on the death of that 
sapinda. We need not go so far in this 
case as here, even if we treat the state¬ 
ment in Ex. I as a consent, the consent 
does not take effect during the lifetime of 
consentor. We think such a consent is 
quite useless. 

Our attention was also drawn to the 
case of Suryanarayana v. Ramadoss (2), 
where certain observations have been 
made throwing some doubt upon the deci¬ 
sion in I. L. R. J6 Mad. 143 but we need 
not go into the question in this case. 

We must therefore hold that the adoption 
is not valid. 

At the end of the argument in the case, 
Mr. A. Krishnaswami Aiyar raised a point 
that, as executor, the first defendant was 
not bound to give over possession of the 
properties as it was possible that an adop- 
Uon might be made by the widow of 
Kanthiah and he might become entitled to 
the property. This point has not been 
raised either in the lower Court or in the 
grounds of App eal here and we do not 

1. (191b) 86 Mad. us! 

2 . (1918)41 Mad. 604.* 


think that we can give effect to that con¬ 
tention at this ^tage. 

As a result of our findings, both llie 
appeals fail and are dismissed with costs. 

Appeals dismissed. 
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Spencer and Venk.\tasubba Kao, JJ. 


Muniswami Naickan 


V. 

Muniswami Naickan 


Defendant—- 
Appellant. 

Plaintiff— 
Respondent. 


F. A. No. 366 of 1921 dated 20th Octo¬ 
ber 1922 against the order of Sub. J., 
Vellore, dated 22nd July 1921 in A. S. 
No- 88 of 1921. 


Civil P- C., O. 41, Rr. 2*2 to 25— Remand — 
Legality—Ftrst Court's findings on ah issuer— 
Reversing the finding on one issiLe—Rema^xding 
the suit for fresh disposal. 

Where the trial Court decided all the isfues iu 
the case but diamiased the suit on the basis of 
its finding on one i^sue that the suit was not 
maintainable and on appeal the Appellate Court 
decided that issue lu favour of the pluintifi and 
remanded the suit to the trial Court for fresh 
disposal but without in any way disturbing tho 
findings of the First Court on the other issues. 

Held : that the order of remand was bad. The 
Appellate Court should have dealt with the other 
issues and disposed of the case, or if it was of 
opinion that the evidence on record and the 
findings of the first Court were not sufficient for 
the disposal of the oase, it should have called 
for fresh findings under O. 41, H. 26. 

V. C. Seshacharnar-^lox the Appellant. 

Krishnaswami Aiyar—(or the Res¬ 
pondent. 

Ihe Judgment of the Court was deliver¬ 
ed by 

Spencer, J. : The District Munsif in 
this suit dscidod e 11 the issues in this suit 
and finally dismissed the suit on his find- 
on issue VIII that the suit was one in 

effect for partial partition. The Subordi¬ 
nate Judge decided only the eighth isiue, 

''^.1?^ related to the question of maintain¬ 
ability of the suit as being one for partial 
partition, rightly taking the view that the 
suit was not bad on that account, and he 
remanded the suit to the lower Court for 
fresh disposal. This order of remand to 
the lower Court for a fresh disposal on the 
merits cannot be supported. It is inconsis¬ 
tent with the learned Subordinate Judge’s 
view that the suit was not one for partial 
partition as he found in the first part of 
n>s judgment. It is clear that no amend- 
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ment of the plaint was necessary. He 
should therefore have disposed of the ap¬ 
peal under O. XLI, R. 24, Civil Procedure 
Code, as the evidence upon the record had 
been found sufficient by the District Mun- 
sif to find upon all the issues. Issue IV 
raised the question, *‘What are the family 
properties and deois, if any, to be divid¬ 
ed? li e District Alunsif,tin paragraph 
17, says that he has mentioned all tlie 
properties and debts to bo divided but 
that they cannot be particularised until a 
Commissioner has gone to the spot and 
reported. 

If the finding of the District Munsifand 
the evidence upon this issue was not 
sufficient for passing a preliminary decree, 
the proper course for the Subordinate 
Judge to adopt was to call for a finding 
from the lower Court under K. 25 of 
O. 41 belore disposing of the appeal. 

Wo must set aside the Subordinate 
Judge’s Older remanding the whole case 
for fresh disposal and direct him to hear 
and determine the appeal, except on Issue 
VIII, in the light of our remarks. The 
costs of this Miscellaneous Appeal will be 
costs in the cause. 

Case remanded. 
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Wallace, J. 

Perumalla Venkatasubbojiah ... Peti¬ 
tioner. 

Civ. Rev. No. 7 of 1922, dated 27th 
October 1922 revising the order of District 
Munsif, Markapur, in Dis. No. 619 of 
1921, dated 12th December 1921. 

Criminal P. G , Ss. 195 and ^16--Sanction on 
evidence of witnesses Petitioner having no 
opportunity to cross-cxamine-^Noticc — Revision. 

1q a mortgage-'^uit bbo plaictifl (petitioner) did 
not appear on the date of the hearing but the 
Court after exarniniug flomo witnesses for the 
defeucG Kiantod sanction under S. 47C, Cr. F. 0. 
to prosecu e the plaiutifi for bringing a false 
clainj under S. 209, 1. P. C. on the ground the 
euit was on a discharged mortgage. 

Held: the lower Court in granliog sanction 
without notice to the potiti ner (plaintiU) and on 
the evi.ience of witnesses whom the petitioner 
bad DO opportunity to c oss-exHmine acted with 
material irregulariiy in the exercise of its 
iurisdu tion. The order granting sanction must 
bo set aside. There is no rule of law which 
p eclud .8 a Court taking action against a p.rson 
und r S- 476. Cr. P. L. even before the Civil 
proceedings ba^J come to an end. 

S. Swaniinathan —for the Petitioner. 

The Public Prosecutor —for the Crown. 
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Order :—The Lower Court has, act¬ 
ing under S. 476, Criminal Procedure 
Code, made a report against petitioner 
for an offence under S. 209, Indian Penal 
Code, fraudulently making in a Court of 
Justice a claim which he knew to be false. 
The lower Court was of opinion that 
petiiioner sued to recover money on a 
mortgage already fully discharged, know¬ 
ing that it had been discharged. 

2. The first point taken for petitioner 
is that the lower Court had no legal evi¬ 
dence on which to base its order and that 
the evidence on which it is based was 
recorded improperly and contrary to law. 
The petitioner, as plaintiff in the mort¬ 
gage suit, did not appear on 12th Decem¬ 
ber, 1921, the date to which the suit had 
been adjourned for trial, and the lower 
Court proceeded nevertheless to file docu¬ 
ments both for the plaintiff and the 
defendant to examine the defendants’ 
witnesses, the important part of the de 
fence case being the production and 
proof of a receipt, Ex. 1, purporting to be 
in full discharge of the mortgage and said 
to have been written by petitioner him¬ 
self. Undoubtedly the basis of the lower 
Court’s opinion that petitioner committed 
an offence under S. 209, Indian Penal 
Code is this Ex. I, 

3. Petitioner contends that Ex. 1 is 
more than a receipt and evidences a 
settlement of the mortgage and is not 
registered and therefore inadmissible in 
evidence. As Ex. 1 is not produced here, 

I am unable to decide whether that is a 
good point or not. 

4 The next point is that the lower 
Court ought when petitioner did not ap¬ 
pear in his suit, simply to have dismissed 
his suit and was not entitled in law to 
take evidence in the suit. O. XVII, R. 2 
read with O. IX, R. 8, of the Code of Civil 
Procedure upholds that contention. How¬ 
ever that may be, I do not see anything 
which prevented the lower Court from tak¬ 
ing the evidence in order to satisfy itself 
whether or not it was a fit case for taking 
action under S. 476, Criminal Procedure 
Code, and I am not therefore prepared to 
hold that the evidence was improperly or 
illegally taken for that purpose, which is 
the purpose for which the lower Court 
has used it. 

5. Petitioner then contends that it 
was not open to the lower Court to initi* 
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ate proceedings under S. 476* Criminal 
Procedure Code, while the Civil Suit was 
undisposed of. I can see no force in that 
contention, nor any reason why a Court, 
when any of the offences noted in S. 195, 
Criminal Procedure Code, is committed 
before it in a Civil Suit, should delay pro¬ 
ceedings under S. 476, Criminal Proce¬ 
dure Code, until the suit is disposed of, 
which disposal may not occur until 
months or years later. The Full Bench 
ruling in ^ Aiyakanmi Pillai v. Em¬ 
peror {\)t which is the leading case on 
the matter of Court’s taking prompt ac¬ 
tion under S. 476, distinctly lays down 
that such action may be taken “ in the 
course of the judicial proceeding ” in 
which the alleged offence lias occurred. 

6. The final and in my view, most 
important point taken by petitioner is 
that he was given no notice of the lower 
Court’s intention to take action against 
him. ISow such notice is not, as a matter 
of law, necessary, but in a case like the 
present where the prosecution has been 
ordered on evidence by witnesses whom 
petitioner had no opportunity to cross- 
examine and whose evidence has thus not 
been tested, 1 am of opinion that it was a 
materially irregular exercise of the lower 
Court s jurisdiction to direct such a seri¬ 
ous step as a criminal prosecution in this 

I matter without giving petitioner any 
chance to know and meet the case against 
him. The case is similar to that reported 
in In re Kolli Appiah (2) in which the 
order under S. 476 was set aside. 

7. I think the proper order in this case 
is to set aside the lower Court’s order and 
direct it to rehear the matter of passing 
an order under S. 47b, Criminal Procedure 
Code, after giving petitioner an oppor¬ 
tunity of cross-examining the witnesses 
and meeting the case against him, and I 
hereby order accordingly. 

Case remanded. 

1. {1909} Mad. 49. 

‘i- (1912) M. W. N. 400. 
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Krishnan, J. 

Kothandarama Reddy and 

another Petitioners. 

V. 

jafiathambal Ammal ... Respondent. 

Civ. Kev. No. 72 of 1922, dated 11th 
October 1922, against the order of D. J., 


Chingleput in O. P. No. 25 of 1919, 
dated 17ch November 1921. 

The Succession [Property Protection Act) Ss. 3 
and t'-^Curator—Appointment of. 

The Court has no juripdiction to 8ct under the 
Act and to appoint a curntor for the properties 
of a deceased urde's it is satisfied tli‘t o horwise 
the applicant will be materially projudirod and 
that the application is bona fide and in the 
absence c{ any f-uuh finding, the order can bo set 
aside in revision. 12 I\Iad. 341 liof. 

E. Duraiswami Aiyar and T. R. Srini¬ 
vasa Aiyangar~for the Petitioners. 

T. NarasimJia Aiyangar —ior the Res¬ 
pondent. 

Judgment:— To apply the Act XIX 
of 1841 to any particular case it is a 
condition precedent that the judge should 
find or bo satisfied that the applicant was 
likely to be materially prejudiced if left to 
the ordinary remedy of a regular suit 
and that the application was made bona 
fide. See S. 3 of Act XIX of 1841. 
There is no finding here by the Court that 
these conditions are fulfilled. Without 
that finding the Court had no jurisdiction 
to act under the Act and its order is 
revisable , see Papamma v. The Collector 
of Godavari (l). 

The revision has been confined by the 
petitioners to B and C schedule properties 
only. The order of the lower Court with 
regard to these properties is set aside. 
Each part will bear his or their own costs. 

Petition allowed. 

1 . (1889) 12 Mad. 341. 
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Schwabe, C. j. and Krishnan, J. 

Ramanujavu Chetty ... Petitioner- 

Appellant. 

V. 

P. R. Padmanabham 

... Respondent. 

Civ. Mis. Pet. No. 477 of 1922 dated 
17th February 1922 against the judg¬ 
ment of Coutts-Trotter, J. dated 28th 
September 1921. 

Civil P-O.y 0. XLI, R. b^Stay of execution as 
to costs—Respondent insolvent—Proper order. 

In an application fof stay of execution of the 
dorree astoc.sts, where the respondent is an 
insolvent, the Court shculd make an order direct- 
ing iiieappellict to pay the costs to the res¬ 
pondent s solicitor, on the latter personally under, 
laking to repay the same to tho appellant in the 
event of the success of the appeal. Practice of 
the Court of Appeal in England followed. 



GANGAYYA V. VEt^KATARAMAYYA 



1923 Madras 


M. P. Sundararaja Aiyar —for the 
Petitioner. 

Order :—In this case, in view of the 
insolvency of the respondent, it is not 
desirable that pending the appeal the 
amount which he has to recover for costs 
should be paid to him> because if the 
appeal is successful, it is obvious that the 
successful appellant would not get back 
the costs which he would be entitled to. 
Therefore it is a case where it is right 
that there should be a stay of the execu* 
tion of the decree for costs on terms. 
The terms as I understand it, usually 
imposed here are terms of payment into 
Court. The terms as far as costs are 
concerned which are usually imposed by 
the Court of Appeal in England are pay¬ 
ment to the solicitor of the respondent on 
his personal undertaking to repay in the 
event of the appeal being successful ] that 
personal undertaking being one by an 
officer of the Court against whom it can 
be enfored in a summary way under the 
powers that the Court has over its own 
officers ; it is a very convenient practice. 
There is no reason why a solicitor who, 
as far as these costs are concerned, to a 
greater extent is entitled thereto should be 
kept out of the money pending the appeal 
and if he is a responsible person, no harm 
will be done to the appellant in view of 
the undertaking he has given. I see no 
reason why the practice should not be 
adopted here in proper cases. I think 
that this is a proper case. 

The order of the Court will be that 


(a) Civil P. C., S. 64^ —Attached property pru 
vately sold and price paid to decree-holder-^ 
Agreement that decree-holder should not proceed 
againU — TransJeree of decree with knowledge of. 

One of the properties attached in execution of 
a decree was purchased by the petitioner on 
payment of the price to the decree-holder. An 
agreement was arrived at between the purcha¬ 
ser, the decree-holder and the judgment-debtor 
that the decree-holder should not execute the 
decree against the property purchased. A 
transferee of decree with knowledge of the ag¬ 
reement applied for execution against the very 
item purchased ; 

Held S. 64 was really intended for the benefit 
of the decree-holders and that the same could be 
waived by them ; the agreement in the case 
amountedjto such a waiver and,the docrce-bolder 
having been bound by the agreement, the trans¬ 
feree of the decree with knowledge of the agree¬ 
ment was also bound by it. 42 Mad. 838 Dist. 

(P. 231, Col. 2.) 

^ (b) Civil P. S. Failure to exercise 
jurisdiction—Erroneous view of law. 

Where a Court by an erroneous view of the law 
refuses to exercise a power which it has got or 
exercises a power which it assumes it has but it 
has not, really got, the case would be one falling 
under S. 115. 

(P. 232 Col. 2.) 

C. Rama Rao —for the Appellant. 

V. Suryanarayana —for the Respon¬ 
dents. 

Krishnan, J.: —This case arises from 
an application put in by the appellant 
before us to exclude from Court'sale a 
property which he had purchased while it 
was under attachment under an agree¬ 
ment made between him, the decree- 
holders, and the judgment-debtor that, on 
the purchase-money Rs. 200 being paid to 
the former, he should no longer execute 


there will be a stay of execution on the the decree against the property purchased 

terms of the taxed costs being paid over and that the attachment should be with- 

by the appellant to the respondents drawn. The decree-holders have now 
solicitor within 14 days on the personal transferred their decree to one Venkata- 

undertaking of the solicitor for the res- ramayya, the first respondent and he is 

pondent to repay them in the event of now trying to execute the decree by sell- 
the appeal being successful. Costs of this ing this very property. He has also 

application will be costs in the appeal. applied for execution against the other 

Krishnan, J.:-—I agree. properties as well : but we are not con- 

Petition allowed. corned with that portion of his execution 

- application. The main question that has 

1923 Madras. 230. to be decided in this case on the facts 

Krishnan and Venkatasubba Rao, JJ. found, is whether, because the property 
Nandigam Gangayya ... Appellant. was under attachment at the time that 

V. the appellant purchased it, S. 64 of the 

Madupallt Venkataramayya ^ Civil Procedure Code is a bar against his 

and others ... Respondents, plea that the property should not be pro- 

Civ. Rev. No. 660 of 1922 dated 11th T ceeded against in execution. 

September 1922 against the order of Addl.^ The District Munsif held that the 
Sub. J.. Ellore dated 26th July 1921 in A.jHsection was not a bar as it did not make 
S. No. 38 of 1921. Bthe alienation absolutely void but only 
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void to the extent of the claims enforce¬ 
able under the attachment and that the 
decree-holders, having entered into an 
agreement and received full consideration 
for it that they would not proceed against 
the appellant’s property, they were bound 
by that contract and could not rely upon 
S. 64 and insist in selling the property 
again. According to him, S. 64 being a 
section enacted for the benefit of decree- 
holders, it was open to them to waive 
such a benefit. 

Against the order of the MunsitT there 
was an appeal to the Subordinate Judge. 
He also found all the facts in favour of 
the purchaser, namely that the sale-deed 
Ex. A, by which he purchased the proper¬ 
ty had full consideration, that the agree¬ 
ment set up by him was true and that the 
purchase-money was paid to the decree- 
holders in pursuance of that agreement. 
There seems to have been at the same 
time ar agreement that the purchase- 
money was to be taken in full satisfaction 
of the decree. That was however an 
arrangement primarily for the benefit of 
the judgment-debtor : that arrangement, 
as it amounted to an adjustment of the 
decree between the parties, would fall 
under O. XXI, R. 2 and could not be plea¬ 
ded in execution : but, so far as the appel¬ 
lant’s claim is concerned, his plea is only 
that the property purchased by him should 
not be sold and the only objection that 
could be raised against him is that S. 64 
bars his plea. 

The Subordinate Judge in appeal, 
though he found all the facts in favour 
of the present appellant, nevertheless 
came to the conclusion that ' it could not 
be disputed that as no satisfaction of the 
decree had been recorded,- the decree con¬ 
tinued in force and was executable against 
all the attached properties He thought 
that the transferee decree-holder was en¬ 
titled to Sell again to present appellant's 
property as if it had not been sold to him 
at all. It is not however clear whether 
he puts the case under O. XXI, R. 2 or 
under S. 64 of the Civil Procedure Code. 
If it is the former, it is clear that that 
rule has no application so far as tlie pur¬ 
chaser, the appellant is concerned. He 
is not interested in insisting upon any ad¬ 
justment of the decree. All that he is 
concerned with is that his property 
should not be sold in execution. It does 
not matter to him whether the decree 
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should be executed or treated as adjtisted 
so long as the contract between him and 
the original decree-holders is enforcred as 
against the latter and their transferee. 
O- XXI, R. 2 does not therefore bar his 
contention. 

As already stated the question that 
really arises is one of the construction and 
effect of S. 64, Civil Procedure Code. Wo 
are inclined to think that the view taken 
by the Munsif of this section is the cor¬ 
rect one. The section is really one in¬ 
tended to benefit the decree-holders so 
that they may not be impeded by any 
alienation pending attachment in execut¬ 
ing their decrees. That benefit being for 
the decree-holder, we are inclined to think 
that he could waive the benefit J and as, 
in the present case, the decree-holders 
had entered into an actual contract with 
the purchaser, they cannot be permitted 
to go back upon their contract and insist 
upon the application of S. 64 in their 
favour. To allow them to do so would be 
clearly to perpetrate a fraud. We see 
nothing in S. 64 that necessitates such a 
construction as that. 

Numerous authorities have been cited 
to us regarding the application of O. XXI, 
R. 2 but none of them have got any 
bearing on the present case and therefore 
we do not propose to refer to any of 
them. No case has been cited as regards 
the construction of S. 64. We have, 
therefore, to decide the question arising 
here on the language of that section. 
There is no particular public policy 
underlying the section which makes it in¬ 
cumbent on the Court to avoid an aliena¬ 
tion pending an attachment, the section 
being intended only to help the decree- 
holder to realise his decree amount. 

It was finally argued that whatever 
obligation there might be upon the 
decree-holder to act according to his 
agreement, such obligations did not pass 
to the transferee decree-holder and that 
it was open to him to sell the property in 
execution. We are unable to accept this 
argument for the transferee decree-holder 
in this case is proved to have had know¬ 
ledge of the agreement between the 
decree-holders and the purchaser before 
transfer. Furthermore a transferee decree 
holder can be allowed to put forward only 
such rights as the decree-holder had at 
the time of the transfer ; and as in this 
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case the decree-holder was bound by the 
arrangement, we must take it that the 
transferee was also bound by it. The case 
cited in Krishna Ayyar v. Savurimutku 
Pillai (l) has no bearing on the present 
case at all. for there the transferee decree- 
holder was entirely within his rights, 
because the decree-holder himself had the 
right of executing the decree in spite of 
the antenor adjustment with the judg¬ 
ment-debtor as that adjustment had not 
been certified to the Court under O. XXI, 
R. 2. If we may respectfully say so, it 
was rightly held that there was no cause 
of action against the transferee. The 
cause of action against the decree-holder 
was based on his failure to perform his 
statutory duty of certifying to the Court 
the adjustment that he had entered into 
with the judgment-debtor. Such a duty 
did not devolve upon the transferee at all. 

The point has also been taken before us 
that no second appeal lies in this case as 
the matter arises in the execution of a 
small cause de'ree. This seems to be so 
and the second appeal must therefore be 
dismissed : but we are prepared to allow 
the second appeal to be converted into a 
revision petition under S. 115 of the 
Civil Procedure Code. It is argued for 
the appellant that in that view wa 
should set aside the decree of the lower 
Court as well. But S. 102 does not 
affect the right of appeal from such 
a decree but only the right of second 
appeal. It is not necessary to decide 
if there was a right of appeal in 
this case under S- 47 of the Civil Pro¬ 
cedure Code on the ground that the pur¬ 
chaser of a property attached is a 
representative of the judgment-debtor in 
disputing the right of the decree-holder to 
sell it, as we are setting aside the Sub¬ 
ordinate Judge^s order on another ground. 

Assuming the appeal was a competent 
one we must stiil hold that the order of 
the Subordinate Judge was one falling 
under S* 115 of the Civil Procedure Code 
as he entirely misconstrued the legal 
position in the case and refused to release 
the property from attachment as he 
should hav3 done. Having found that 
there was an agreement as pleaded by the 
purchaser, and having found all the facts 
in his favour, the Subordinate Judge, has, 
by a mistake of law that he made, da- 

”17 (I9l9r42 Mrtd. 338 (F. B.). 


dined to give effect to his findings and to 
release the property, from attachment asl 
he should have done. Where a Court byl 
an erroneous view of the law refuses tol 
exercise a power which it has got orj 
exercises a power which it assumes it has! 
but it has not really got, the case would! 
be one falling under S. 115 of the Civil! 
Procedure Code. We may refer to the! 
most recent decision of the Full Bench! 
of this Court in Stmdaram v. Maiyisai 
Mavnthar (2) for this view. 

In these circumstances we think this is 
a fit case for interference under S. 115 of 
the Civil Procedure Code and we set aside 
the order of the Subordinate Judge and 
restore that of the District Munsif. As 
regards costs, we think it right to make 
the parties bear their own costs in the 
lower Appellate Court and in this Court. 

Petition allowed. 

2. (1921)44 Mad, 554 (F. B.). 
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ScHWABE, C. J. AND CouTTs Trotter 
AND Kumaraswami Sastri, JJ. 

B. Raja Rajeswara Sethu- 
pathi alias Mnthti Rama- 
lin^a Sethupathi AvergaU 
Rajah of Ramnad ... Petitioner. 

V. 

Tiruneelakanlam Servai 

and another ... Respondents. 

Civ. Mis. Nos. 1740 and 1741 of 1922 
dated 8th November 1922 against the 
judgment of High Court in L. P. A. Nos. 

21 and 22 of 19T. 

Civil P. 0 , S. 109 {c)—Very small value. 

The duty of the Go'irt it it thinks that the 
case is a fit one for coa^ideration by fclia Majeaty 
in 0 UQcil whore it would not be right to call 
upon one party whoso financial interest in the 
matter is small to incur the risk of the costs of 
the appeal, is to refuse leave and to leave the 
appe’laoc, ii so advised to apply to the Privy 
Council for special leave. 

(P. Col. 2.) 

Per t outts Trotter, J:— 'Where amounts at 
stake in the cases are in themselves small, the 
mo.sr, satistac'.ory order would bo to allow the 
aypellant to appeal and get his principle settled 
f ,r him on terms of laying all the other sides’ 
coMs in any event ; bur this Court has no power 
to make such an order. It is b.st to legard 
their Lord'hip'i of the Judicial Committee when 
they speak of “ private importmco ” as meaning 
private imp rtance ‘o boih parties to the litiga¬ 
tion and not only to one of them. 

(P. 234, Cols. 1 and 2.) 

S. Soundararaja Aiyangar and P, S. 
Chandrasekara Aiyar —for the Appellants. 
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C. V, Ananthakrishna Aivar —for the 
Respondents. 


ScHWABE, C. J.: —These are two appli¬ 
cations for leave to appeal to his Majesty 
in Council against the decisions of this 
Court constituted as at present. The 
actual pecuniary amounts involved in the 
two appeals are Rs. 400 and Rs. 600 re¬ 
spectively. Under Ss. 109 and 110 of the 
Code of Civil Procedure of 1908 leave to 
appeal has to be granted where the 
amount or the value of the subject-matter 
of the suit is Rs. 10,000 or upwards and 
the amount or value of the subject-matter 
in dispute on appeal to his Majesty in 
Council, is the same sum or upwards or 
property of like amount or value is involv¬ 
ed directly or indirectly, provided where 
the decree affirms the decision of the 
Court immediately below some substan¬ 
tial question of law is involved. In this 
case by reason of the value of the subject' 
matter, the above provisions do not apply. 
There is, however, further a power under 
S. 109 (c) of the Code of Civil Procedure 
in this Court to give leave to appeal by 
certifying that the case is a fit one for 
appeal to his Majesty in Council. What 
is contemplated is a class of cases in 
which there may be involved questions 
of public importance, or which may be 
important precedents governing numerous 
other cases or in vvhich, while the right in 
dispute is not exactly measureable in 
money it is of great public or private 
importance. See Banarsi v. Kashi Kri¬ 
shna Narain (l), Hirjibhai v. Jamshedji 
(2). We are informed that there are 
many other persons in the Zemindari in 
question holding under the Zemindar 
whose rights are governed by documents 
in the same or similar terms to those con¬ 
strued by the Courts in these cases. The 
result of these decisions is that the plaint- 
iu Zemindar cannot recover the arrears 
for the last few years alleged to be due to 
im in respect of certain Swathanthrams. 

judgment, there are 
other means open to the plaintiff to re- 
cover such payment or their equivalent for 
e uture. The plaintiff contends that 
IS IS a case of great public or pri¬ 
vate importance because, if our decision is 
wrong, he would be entitled to recover 
ir^many persons for the past amounts 
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aggregating to a large sum. It is obvious¬ 
ly unjust that the defendants in these two 
cases should be put to the expense of 
fighting this matter in the Privy Council 
so that, if our judgment is wrong, the 
plaintiff may recover these small amounts 
from them, and thereafter in the aggregate 
a large amount from other persons. In 
similar cases on applications for special 
leave to appeal made to their Lordships 
of the Privy Council, a condition has 
been imposed upon the appellant that, 
whatever be the result of the appeal, he 
should pay the costs of the other party as 
between solicitor and client. See Spooner 
V. Juddon, (3) In re Sibnarain Ghose (4) 
and Indian Irrigation Trust Board of 
Natal V. Govindaswami (5). I think that 
this is a proper case for such an order if it 
is a matter upon which I am entitled to 
express an opinion. The question has 
been raised before us whether we have 
power to impose such a condition. In 
Clarke v. Brajendra Kessore Eaj Choxid- 
huri (6) Jenkins, C.J., and Caspers?^, J., held 
that no such power existed in the Indian 
Courts but was confined to the Privy 
Council. The result of such finding is 
curious. According to the direction of 
the Privy Council in Moti Chand v. Gangi 
Pershad (?) quoted in the judgment in 13 
C. W. N. 1127 in all cases where leave to 
appeal is desired, although the subject- 
matter is under Rs. 10,000 such appl'ca- 
tions must in the first instance, be made 
to the Indian Court as that Court if it 
thinks that it is a case fit for appeal to 
His Majesty in Council, can certify to 
that effect under S. 109 (c). What is the 
duty of the Court if it thinks that the 
case is a fit one for consideration by His 
Majesty in Council but that it would not 
be right to call upon one party whose 
financial interest in the matter is small, to 
incur the risk of the costs of the appeal. 
Assuming the decision in Clarke v. Bra¬ 
jendra Kissore (6) is right, and in my 
judgment, in view of the fact that that 

case went before the Privy Council and 

special leave to appeal was granted and 
it was not then suggested that the 
Calcutta High Court could have itself 
imposed any condition, it is not possible 


8. (1346) 4 M. 1. A. 858 at pp. 860 and 861. 

4. (1847) 5 M. I. A. 822 at p. 825. 

5. (1921) A. C. 438 at p. 438. 

6. (1908) 18 C. W. N. 1127. 

7. (1902) 29 1. A. 40-24 All. 174. 
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for this Court to hold otherwise, the only 
course open to us is to refuse leave and 
to leave the appellant, if so advised to 
apply to the Privy Council for special 
leave. 

During the hearing of these applica¬ 
tions we asked the appellant whether he 
would be prepared to agree to a condition 
that he should be liable for the costs of 
the defendants as between solicitor and 
client in any event. This by his counsel 
he definitely refused. It is, possible that 
it would not have been right for us to 
give leave with such a condition even if 
agreed to, as, if the decision in Clarke v. 
Brajendra Kissore (6) is correct, it might 
be said that to hold so would be usurping 
a power reserved to the Privy Council. I 
venture to express the hope that some 
day this matter will be discussed in the 
Privy Council and that a definite pro¬ 
nouncement may be made on the subject. 
But meanwhile, I think in such cases the 
only safe course is to refuse leave stating, 
if it be the case, that the point in issue 
appears to be one of general importance 
but not of sufficient importance to the 
proposed respondent to warrant this 
Court in putting him to the expense of an 
appeal to the Highest Tribunal. 

These applications must accordingly be 
dismissed with costs. 

CouTTS Trotter, J. These cases 
have given me very great difficulty and I 
do not know now whether I have re¬ 
solved that difficulty aright ! but I desire 
to formulate it in my own words as it 
presents itself to my mind. 

We can only grant leave to appeal if 
at all under S. 109 (c) of the Code of Civil 
Procedure because the amounts at stake 
in the cases are in themselves small. But 
the Zemindar wlio wishes to appeal, 
asserts that the cases will govern a very 
great number of other cases in which he 
seeks to recover swathanthrams from 
other ryots, and that therefore it is for 
him “ a matter of great private import¬ 
ance,” to quote the language of the lead¬ 
ing case. The reply of the ryots is that 
to them individually it is a matter of 
a few hundred nioees, and that they 
could nor possibly afford to contest such 
an appeal. Obviously the most satisfac¬ 
tory order would be to allow the Zemindar 
to appeal and get his principle settled for 
him on terms of paying all the other 


sides’costs in any event I but it is said 
that this Court has no power to make such 
an order. After a careful consideration of 
the section and the cases referred to I 
have come to the conclusion that this 
contention is well-founded. We have in 
a sense a discretion as to granting leave 
to appeal, but it is strictly circum¬ 
scribed by the section. I do not think 
that we can impose a condition as to costs 
unless it is to be found in so many words 
in the Code: it would be in my opinion 
an invasion and usurpation of the powers 
of the Privy Council to do so, and an 
unwarranted attempt to fetter their Lord- 
ships’ decision as to costs. 

This being the position, what is our 
duty : to grant leave because the matter 
is of great importance to the one party, 
or to refuse it because it is of trifling im* 
portance to the other? If we take the 
former view, the responden will probably 
either pay at once or at ' .ly rate fail to 
appear to argue the case I and the ryots 
of this country have not for the most 
part reached the stage of realizing that 
they could advantageously combine to 
fight a test ca'^e. I think on the whole 
that it is best to regard their Lordships of 
the Judicial Committee when they speak 
of private importanceas meaning pri¬ 
vate importance to both parties to the 
litigation and not only to one of them. I 
therefore concur in the order proposed 
that we should refuse leave. The Zemin¬ 
dar can apply to their Lordships for 
special leave to appeal, when if their Lord- 
ships see fit. they can impose the terms 
that we should have desired to impose, 
had we felt ourselves able to do so, or 
such other terms as may commend them¬ 
selves. 

Kumar ASWAMT Sastrt, J. “These are 
applications by the Rajah of Ramnad for 
leave to appeal to the Privy Council 
against the decision of the majority of the 
Full Bench. The question turns on the 
construction of two cowles executed by 
the respondents. The Rajah claimed that 
he was under the cowles entitled tore- 
cover from the respondent the Manibha 
Swatantramst paid by the ryots to the 
respondents. The appeals by the Rajah 
first came on before Wallis, C. J., and 
Sadasiva Aiyar, J., who differed. In con¬ 
sequence of this difference the above 
Letters Patent Appeals were filed. The 
Chief Justice and Coutts-Trottor, J., were 
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of opinion that the Zemindar was not en¬ 
titled to the Swatantrams while I agreed 
with Sadasiva Aiyar, J., that he was en¬ 
titled. 

The present applications are for leave 
to appeal to the Privy Council against the 
decisions of the majority of the Full 
Bench. It is alleged by the Rajah that 
though the value of the Manibha Swatan¬ 
trams in dispute is only Rs. 409-2-4 and 
Rs. 159-3-0 respectively in Letters Patent 
Appeals 21 and 22 of 1920, the judg¬ 
ment and decrees of the High Court will 
have far-reaching consequences in the 
Ramnad zemindari and that the judg¬ 
ment which wfll be binding authority 
on the question of law decided by the 
Courts will affect his right to collect the 
Manibha Swatantrams from other ryots 
and would entail on him a loss of Rs.20,000 
a year. It is contended that the judgment 
and decree of the High Court involve 
directly and indirectly a sum of over 
Rs. 10,000. 

As regards the value of the appeal it is 
clear that so far as the petitioner and 
respondents are concerned it is far below 
Rs. 10,000. Even taking into account 
the amounts which will become payable 
on the unexpired term of the leases the 
amount will not be over Rs. 4,000 in both 
the Letters Patent Appeals. For the 
purposes of S. 110 of the Civil Procedure 
Code, the amount or value of the subject- 
matter of the suit and in the appeal in 
the Court of first instance and the appel¬ 
late Court must be Rs. 10,000 or upwards 
in order to render an appeal under Cls. (a) 
and (6) of S. 109 competent. The ques¬ 
tion is therefore not what the indirect 
consequences of the decree may be to the 
petitioner but what the value of the 
subject-matter is as between the parties 
when an application is made for leave on 
the ground that the pecuniary value is 
over the sum of Rs* 10,000 required by 
Cls. (a) and (6) of S. 110. I am of opinion 
that the subject-matter of the suits and 
appeals is far below the sum of Rs. 10,000 
even if we consolidate the appeals. 

. ^ argued that even if Cls. (a) and 
fo) of S. 109 do not apply, leave should be 
granted under Cl. (c) which enables the 
High Court to grant leave in cases not 
tailing under Cls. (a) and {b) if the Judges 
consider that the case is a fit one for 
appeal to His Majesty in Council. It is 
pointed out that special leave has been 


given in cases where though the amount 
in dispute in individual cases was small, 
leave was granted when the question 
related to tenures or the construction of 
leases and grants which applied to tenants 
generally. It does not however appear 
that the questions raised affect other 
Zemindars in this presidency. 


There is no doubt that the questions 
raised in these Letters Patent Appeals 
are of great importance to the Zemindar 
of Ramnad and that he will lose a large 
sum, should the matter stand where it is. 
This however is not the only considera¬ 
tion. We have to view the case from the 
stand-point of the respondents who are 
tenants without means at their disposal 
to incur the heavy costs and charges 
which the granting uf leave will entail on 
them. The case is one which while of 
great importance to one party is, so far 
as the other is concerned, of small pecu¬ 
niary interest. In fact the respondents 
state that if leave to appeal is granted it 
would be more profitable for them to pay 
the Manibham Swatantrams disallowed 
rather than incur the expenses involved 
in defending the appeals to the Privy 
Council. 


-1. iiO 


weigh with us in such cases were stated 
by Lord Langdale while granting leave to 
appeal in Spooner v. Juddow (3) where 
he observed as follows : “ The question 
appears to be of veiy considerable im¬ 
portance, but you observe the sum at 
issue is only a sum of Rs. 250 and for the 
purpose of deciding that you put the 
respondent to the expense of this appeal. 
The question is whether this prosecution 
being by the Last India Company, and no 
doubt important to have decided, for the 
benefit of the whole country, the whole 
expenses of this appeal should not be 
borne by them. However important it 
may be to establish the law upon a ques¬ 
tion of this kind, it would be very wrong 
to put the party to so great an expense 
in cases when so small a sum is at issue ", 
Leave to appeal was granted on the 
appellant undertaking to pay all costs, 
charges and expenses which might be in¬ 
curred on behalf of the respondent as well 
as the appellants. In Beni Ram v. Kundah 
Lai (8) where the suit was between the 
landlord and tenant and the question was 

8 . (1899) 21 All. 496=26 LA. 53. ~~ 



SETHUPATHI v. TIRUNEELAKANTAM 


1923 MadpHs 


236 


whether it was a good ground of defence 
in a suit for ejectment that the predeces¬ 
sors in tenancies had erected permanent 
buildings on the land without the landlord 
having interfered to prevent the building 
which was within their knowledge. Spe¬ 
cial leave was granted by their Lordships 
of the Privy Council on terms that the 
appellant should be liable to pay the res¬ 
pondents costs in any event if directed 
to do so. 

We asked the petitioner if he will 
undertake to pay all the costs, charges 
and expenses likely to be incurred bv the 
respondents in any event should leave be 
granted under S. 109, Cl. (c) but he de¬ 
clined to be liable and vve do not think 
leave should be granted on any other 
terms. 

We have however no power to impose 
any terms on the petitioner as a condition 
precedent to granting leave to appeal to 
His Majesty in Council. Ss. 109 to 112 
and O. XLV, of the Civil Procedure Code, 
which deal with appeals to the King in 
Council do not give us any such power. 
Costs of the appeal, once leave is granted 
is a matter entirely within the discretion 
of their Lor Iships of the Privy Council 
and except by consent of the parties I do 
not see how we can make any order fet¬ 
tering the discretion of their Lordships 
when they ultimately deal with the ap¬ 
peal. I do not think S. 151 of the Civil 
Procedure Code can be invoked for the 
purpose. 

The provisions of the Civil Procedure 
Code, as to costs are contained in S. 35 
and so far as suits are concerned, there is 
no power to direct a plaintiff to pay in 
advance the costs, charges and expenses 
likely to be incurred. O. XXV or XLL R. 
10 provides for security for costs in certain 
cases. S. 107, Cl. 2 dealing with appeals 
enacts that the Appellate Court shall 
subject to the provisions of Cl. (l) have 
the same power and perform as nearly as 
may be the same duties as are conferred 
or imposed by the Code on Courts of 
Original Jurisdiction in respect of suits. 
Treating the High Court as a Court 
acting in its appellate jurisdiction when 
granting the certificate under S. 109, Cl. 
(c) it cannot have any higher powers 
simply because it has to consider whether 
it should grant the certificate required by 
the Section- It is no doubt true that 
Courts in India have power to direct the 


petitioner in Divorce cases to pay in 
advance costs, charges and expenses likely 
to be incurred by the wife but this power 
is given by S- 7 of the Divorce Act which 
confers on Indian Courts the same power 
which Courts for Divorce and Matri¬ 
monial cases in England have. As regards 
security for costs R. 7 of O. XLV requires 
the appellant to give security and all that 
the respondent in appeals is entitled to is 
to require that security be furnished. I 
can find no case in India, where the 
High Court has imposed conditions such 
as those imposed in Spooner v. Juddow[3). 
The power of their Lordships of the Privy 
Council to grant special leave are not 
fettered by any enactments and it is there¬ 
fore open to them to impose such terms 
as they think just and equitable when 
special leave is granted. In cases when 
the High Court refused leave on the 
ground that it had no such power, special 
leave was obtained before the Privy 
Council and their Lordships when grant¬ 
ing leave have not suggested that the 
High Court had power. I agree with the 
vievv taken by Jenkins, C. J., and Caspersv: 
J., in Clarke v. Briijendra Kishore Roy 
Choudhry ( 6 ). The learned Chief Justice 
after referring to the remarks of Lord 
Langdale in Spooner v. Jiiddow{ ?) observes: 

It is true that ultimately their Lordships 
admitted the appeal but that was upon 
terms, which we cannot impose, and, 
indeed it is part of the applicant's 
argument here before us, that we have 
no power to impose any condition upon 
the applicant or upon the Government 
at whose instance and costs the applica¬ 
tion is being preferred Without giving 
any further ground, I think this affords a 
sufficient reason for us to hold that we 
cannot, without limited powers, certify this 
to be a fit case for appeal to His Majesty 
in Council Special leave was after¬ 
wards obtained and the appeals were dis¬ 
posed of on the merits by their Lordships 
(See Clarke v. Brojendra Kishore Roy ( 9 ).) 

It was nowhere suggested that the refusal 
by the High Court to grant leave was 
erroneous owing to the High Court having 
power to impose terms. 

I would dismiss the^e applications for 
leave to appeal to the Privy Council with 
costs. 

0. (1912) 39 Oal. 968; 39 1. A. 163. 
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Ayling anp Venkatasubba Kao, JJ. 

Dakoju Subbarayadu ... (Counter¬ 

petitioner) 

^ Appellant. 

Musti Ramadasu ... (Peti¬ 

tioner) 
Respondent. 

A. A. O. No. 24 of 1921 dated 6th 
December 1921, against the order of Sub. 
J. of Cocanada in A. S. No. 37 of 19l9 
dated 23rd February 1920. 

Civil P.C., 0. 22, E. d—Right to sue, meaning 

o/. 

B. 10 of 0. XXII oDly applies to oases 
wbioh do not fall uodec tbe preoeding tules 
of t he same order. The right to sue obvious. 
\y from the terms of tbe rule iuoludes the 
tight to proceed with the suit until the latter 
terminates and in the case of a mortgage.suit, 
where a pielimioary deoiee and a doal decree 
are both necessary, the right to sue must include 
tbe right to obtain a final decree after the pass¬ 
ing of a preliminary decree. 

C. Rama Rao —for the Appellant. 

G. Lakshmanna -—-for the Respondent. 

Judgment In this suit one Ven- 
kamma sued on a mortgage and obtained 
a preliminary decree. Subsequent to this 
she died on 28th April 1916 leaving a Will 
by which the present petitioner claims to 
be entitled to succeed to her interests in 
the mortgage. The preliminary decree was 
passed on 30th March 1916 and the period 
for redemption expired on 30th July 1916. 
No action was taken by the petitioner till 
26th March, 1919, when he filed the pre¬ 
sent petition asking to be brought on 
record as the legal representative of 
Venkamma and to be given a final decree. 
The question is whether the application 
should be dismissed as time-barred. 

The District Munsif held that it should 
be on the ground that the suit has abated 
under O. XXll, R. 3. The Subordinate 
Judge on appeal held that R. 10 of the 
same order applied and that the applica¬ 
tion was not time-barred. In our opinion 
the District Munsif is right and the 
Si^ordinate Judge wrong. R. 10 of O. 

XII admittedly only applies to cases 
w ich do not fall under the preceding 
rules of the same order and the matter 
t turns on whether the case falls 

under R. 3. This runs as follows (omit- 

“Where a sole 
plaintiff dies and the right to sue survives, 


the Court on an application made in that 
behalf, shall cause the legal representa¬ 
tive of the deceased plaintiff to be made 
a party and shall proceed with the suit. 
Where within the time limited by law, no 
application is made under sub-R. 1, the 
suit shall abate.’* It seems to us that 
everyone of these words applies to the 
present case. The plainii.T died after 
obtaining a preliminary decree and the 
respondent must contend that the right to 
sue survived to him otherwise he has no 
Zooms standi in the matter at all. The 
right to sue obviously from the terms of 
the rule includes the right to proceed 
with the suit until the latter terminates 
and in the case of a mortgage-suit, where 
a preliminary decree and a final decree 
are both necessary, the right to sue must 
include the right to obtain a final 
decree after the passing of a preliminary 
decree. The case therefore clearly falls 
within the purview of the section, and, as 
the plaintiff admittedly did not apply to 
be made a party as provided in sub-rule 
(l) within the time allowed, the suit must 
be held to have abated under sub-rule (2). 

We have been referred on respondent’s 
behalf to the judgment in Bhtigwan Das 
Khettry v. Nilakanta Ganguli (l). The 
facts of the case are distinguishable in 
that there a final decree had been passed 
and we need only say 'that, if any of the 
remarks in the judgment were intended 
to conflict with the view of the applica¬ 
bility of the rules which we have just 
enunciated, we must respectfully dissent 
from them. 

We must therefore set aside the order 
of the Subordinate Judge and direct the 
dismissal of the application with costs 
throughout. 

_______ Order set aside. 

1- (1904) 9C. W N. 171. 
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Devadoss, j. 

Maruihayee and others ... Petitioners. 

V. 

Appavu Pillai ... Respondents. 

Cr. R. C. No. 311 of 1921 dated 20th 
April, 1922, and Cr. R. P. No. 245 of 1921 
against the judgment of the Court of the 
Sub Div. Magistrate of Ramnad in Cr. A. 
No. 6 of 1921, 
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Criminal P, 0., S. 522~^Unlawful possession-^ 
Order restoring possession—Criminal force. 

Taking advantage of temporary absence of the 
owner from the house, the wife, who had deeert. 
ed him, along with some others broke open the 
outer lock of the house and entered into unlaw¬ 
ful possession of the house, and when the 
husband returned he was driven out by force. 

Held^ an order restoring possession under 
3. 622, Cr. P. C. is a very proper order to pass. 

It is a question whether an order under S. 522 
could be passed when dispossession was not 
caused by the use of criminal force to any person 
in possession of the property. 

K. S. Ramabhadra Ayyar for the Peti¬ 
tioner. 

F. S. Vaz for the Respondeat. 

Order : — In this case the petitioners 
seek to revise the order of the Second 
Class Magistrate of Aruppukottai who 
convicted them under S- 448 and passed 
an order under S. 522 of the Criminal 
Procedure Code. On appeal the convic¬ 
tion was upheld and the order under 
S. 522 vvas left undisturbed. This Revi¬ 
sion Petition has been admitted only as 
regards the order under S. 522» Criminal 
Procedure Code. 

Mr. Ramabhadra Ayyar for the peti¬ 
tioners has addressed a very elaborate 
argument as regards the question whether 
an order under S. 522 could be passed 
when dispossession was not caused by 
the use of criminal force to any per¬ 
son in possession of the property? and 
he contended that in this case the 
complainant was not dispossessed of the 
property by the use of criminal force and 
therefore the Magistrate acted without 
jurisdiction in passing an order under 
S. 522, Criminal Procedure Code. Without 
expressing any opinion on the question of 
law raised, it is sufficient for the disposal 
of this case to see what the finding is. In 
paragraph 6of the appellate judgment there 
is a clear finding that the owner was 
dispossessed by the commission of criminal 
trespass and the use of criminal force. It 
is not proper that in revision ordinarily 
the Court should go behind the finding of 
the lower Courts whichin this case is a con¬ 
current one. Even if the contention raised 
by Mr. Ramabhadra Ayyar is right as 
regards the question of law, I am not 
prepared to interfere with the order of the 
Magistrate as I consider it to be emi¬ 
nently a just order. 

The first petitioner who was the wife of 
the complainant deserted him, according to 


the evidence, years ago and was leading 
an immoral life. Taking advantage of hisl 
temporary absence from the house, she, 
along with some others, broke open the 
cuter lock of the house and entered into 
unlawful possession of the house, and 
when the husband returned he was dri¬ 
ven out by force. In these circumstances 
I consider the order under S. 522, Cr. P. 
C, is a very proper order to pass J and 
further this order was passed so far back 
as the 28th January 1921 and it would 
not be right to upset an order more 
than a year after, on the mere technical 
ground, even if that be a good one, that 
the Magistrate should not have passed an 
order because there was no use of criminal 
force. 

I dismiss the petition. 

Petition dismissed, 
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Ramesam, J. 

Keln Nair ... Petitioner. 

V. 

Viyathan Mahadevi alias 

Valia Thamburatti ... Respondeat. 

Civ. Rev. Pet. No. 536 of 1921 dated 
20th April 1922 from the decree of the 
Sub. J., South Malabar in Suit No. /j22 
of 1920. 

Madras Act {IK of 1887), S. 19—Agreement 
for—Compensation—Trees. 

Where the act of fellieg down the trees is an 
act of improvemoDt, the imposition of a email 
Kuzhi Kanam fees does not, but the imposition 
of fee equal to the full value of the tree, does 
contravene B. l9. But where the felling down 
the trees is not an improvement, the question 
does not arise. If the trees are in existence at 
the end of the tenancy, the tenant is entitled to 
compensation, but not otherwise, and if he 
chooses to enjoy the benefit of the tree by cutting 
it down duriuR the tenancy, no question of com¬ 
pensation arises and consequently it is difficult 
to see bow an agreement to pay some fee (small 
or large) for each tree out can limit the right 
of tenant to make improvemeiits and to claim 
compensation for them within the meaning of 
S. 19 of the Act. Where the agreement amount¬ 
ed to an undertaking to wait till the end of 
the tenancy when the tenant could get his 
oompeosatioD, 

Reid : a breach of tho undertaking deprives 
the landlord of bis right to have the full grown 
Iceos at the end of the tenancy by paying their 
value to the tenant. 

K. L Snbramania Iyer —for the Peti¬ 
tioner. 

K. P, Ramakrishna Aiyar —for the 
Respondeat. 
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Judgment: —As pointed out in Raja 
of Cochin v. Kittunni Nair (l) it may be 
that the cutting of trees may itself be an 
act of improvement. But Phillips, points 
out that, very often, it is not. We thus 
have two cases;— 

(1) Where the act of felling down the 
trees is an act of improvement. 

(2) Where it is not : 

In the first case, the imposition of a 
small Kuzhi Kanam fee does not con¬ 
travene the provisions of S. 19 of the Act 
(as held by the Full Bench). If, on the 
other hand, the fee imposed is the full 
value of the trees, it does contravene the 
provisions of S. 19 of the Act. 


But if a case falls under the second 
category, I do not see how any question 
that the clause in the kychii contains the 
provisions of S. 19 of the Act, arises. I 
agree with Phillips, J’s remarks at page 
611. The tenant can wait till the end of the 
tenancy. Nobody expects him to cut 
down the trees before the end of the 
tenancy. 

If the trees are in existence at the end 
of the tenancy he is entitled to compen¬ 
sation, but not otherwise, and if he 
chooses to enjoy the benefit of the tree 
by cutting it down during the tenancy, 
no question of compensation arises and 
consequently it is difficult to see how an 
agreement to pay some fee (small or large) 
‘‘ for each tree cut can limit the right of a 
tenant to make improvements and to 
claim compensation for them within the 
meaning of S. 19 of the Act.” In Vasii- 
devan Nambudripad v. Valia Chathn 
Achan (2), the question discussed related 
to the rights of the tenants under the 
general law and the construction of a 
clause in a contract between the parties 
was not in question. In Narayaniamma 
V. Kunhikuttiamma (3) the clause which 
was the subject of consideration was one 
to the effect that the landlord may cut 
and remove the trees during the tenancy. 
Such a clause was held to limit the right 
of the tenant to compensation at the end 
of the tenancy, I agree with it. But the 
clause before me is different. It amounts 
to an undertaking to wait till the end of 


(1) (1908) 40 Mad. 608=82 M. L. J. 295=(19 

M. W. N. 249=5 L.W. 650=21 M. L. T. 285 
88 1. C. 608. (F. B.) 

io^ J* S21 (P. E 

5^1=21 M. L. T. 27] 
(1917) M. W. N. 809=40 I. 0. 247. 


the tenancy when the tenant can get his 
compensation. A breach of the under¬ 
taking deprives the landlord of his right 
to have the full grown trees at the end of 
the tenancy by paying their value to the 
tenant. 

It is next suggested that I should give 
the petitioner a further opportunity to ad¬ 
duce evidence to show that, in this case, 
the felling of the trees was for the purpose 
of effecting improvements or doing an act 
of improvement. It does not appear that 
he tendared any evidence and that it was 
wrongly shut out by the Subordinate 
Judge. 

The petition fails and is dismissed with 
costs. 

Petition dismissed. 
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SCHWABE, C. J. 

A, V. Srinivasalu 

Reddiar and another ... (Accused) 

Petitioners. 


V. 

Govinda Goundan ... (Complainant) 

Respondent. 

Cr. Rev. No. 259 of 1922 and Cr. Rev. 
Pet. No. 230 of 1922 dated 24th Novem¬ 
ber 1922 from the Judgment of Dy. 1st. 
Class Magistrate Cuddalore, Cr. App. 
No. 1 of 1922, 

Penal Code S. ^'J9~AppHcability. 

If there is a taking under a colour of right or 
in other words, under a bona fide claim, the 
taking cannot be diehonest or felonious, that ig 
to say, it is not theft. It is immaterial whether 
the claim is good or bad. It may be material 
in considering as a question of fact whether the 
claim was a bona fide olaixn, to ooosider whether 
or not there was any right at all. 

T. Rangachariar and E. V, Sundara 
Reddi — for the Petitioners. 

S. T. SrinivasagopaJachari—for the 
Respondent. 

The Public Prosecutor — for the Crown. 

Order In this case the first accused, 
a landowner, and the second accused, his 
agent, have been found guilty of theft. 
The facts of the case, so far as they are 
relevant are these: The first accused 
bought some land from P. W. 2. That 
land is situated in a village. There is a 
large tank in that village where there is 
grown a large quantity of vilal grass used 
for purposes of thatching. The land- 
owners of that village have rights to that 
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grass and it appears to be the custom to 
allow the grass to grow for several years 
and then cut it and divide it, first allow¬ 
ing so much of the cut-grass to the actual 
cutters of the grass and so much to per¬ 
sons employed to watch the grass during 
the years in which it has been growing. 
There are apparently some ten persons 
entitled to share in this grass. P. W. 2 
was one of them. He having sold his 
land to the first accused, the first accused 
claimed, no doubt bona fide^ that with 
that land went the right to the share of 
this grass. P. W. 2, on the other hand, 
contends that he sold the land without his 
right and that the right is severable from 
the land and that, although he sold the 
land, he kept the right to the grass. In 
this he has the support of the other 
sharers, and it is quite clear that he and 
they intended that the first accused 
should have no share whatever in that 
grass. When the repairing had proceeded 
for a comparatively short time, some 
three days out of the usual fifteen occu¬ 
pied, the first accused taking the law into 
his own hands, either went himself or 
sent the second accused with a large body 
of men with instructions to remove a 
quantity of the grass that had already 
been cut and stacked. Both the accused 
have been convicted of theft and fined. 

That is defined in the Indian Penal 
Code thus :whoever, intending to take 
dishonestly any moveable property out of 
the possession of any person without that 
person's consent, moves that property in 
order to such taking, is said to commit 
‘‘theft" and Ss. 24 and 23 define the 
meaning of the word “ dishonestly ", with 
small and for the purposes of the present 
case immaterial, variations, that definition 
is a statement of the Common Law of 
England as to larceny as it existed at the 
time of the Code. The definition of 
larceny in the Common Law of England 
is correctly stated thus in Archbold's 
Criminal Pleading: ‘ The wrongful or 
fraudulent taking and carrying away 
personal goods of another, from any 
place, with a felonious intent to convert 
them to the taker's own use. and making 
them permanently his own property, with¬ 
out the consent of the owner.” The word 
“ felonious” in this definition means that 
there is no colour of right to excuse 
the act: and the “intent” being to de¬ 
prive the owner, not temporarily, but per¬ 


manently, of his property. In the Penal 
Code the word “ dishonestly ” takes the 
place of the words “ with a felonious in¬ 
tent in the English Common Law defi¬ 
nition. If there is a taking under a colour 
of right or in other words, under a bona 
fide claim, the taking cannot be dishonest 
or felonious, that is to say, it is not theft. 
It is immaterial whether the claim is good! 
or bad. It may be material in consider-j 
ing as a question of fact whether the! 
claim was a bona fide claim, to consider! 
whether or not there was any right at all, 
because the complete absence of right and 
circumstances such as the Court would! 
be justified, in saying could not have led 
any reasonable man to a belief that he 
had a right, would be cogent matters to! 
consider in arriving at the conclusion 
whether the claim was a bona fide claim) 
or not. In this case it is to be observed! 
that the learned Magistrate disposed of 
the matter by saying that the question of 
bona fides cannot arise where the matter 
affects third parties. He took the view 
that such question might well arise as 
between the first accused and P. W. 2, 
from whom he brought the land, but as 
there were third parties who were also en¬ 
titled to a share in the grass in question, 
the question of bona fidest could not arise. 

I have no doubt that this is an entire 
misconception of the principle to be 
applied to such cases. On that alone I 
should be satisfied that this conviction 
could not stand. But here, I have before 
me all the necessary facts, indeed they are 
not disputed and am consequently in a 
position to dispose of the matter. That 
the first accused claimed a gift to a share 
of this grass there can be no doubt, for he 
claimed it openly. That P. W. 2 and 
other sharers meant to prevent him from 
having any share of that grass is equally 
clear and admitted. I am sati^^fied that 
he went there himself or sent his men to 
take the grass as being his or rather 
claiming it as his. It is suggested that 
he took so much that he could not have 
been exercising a bona fide claim: but I 
cannot find that from an examination 
of the evidence and the findings in this 
case. In such matters the Court cannot 
go into niceties of calculation and arith¬ 
metic. It has to look at the broad 
question of whether this was theft, and 
whether this man was a thief or not? 
The fact that he took a large amount of 




1928 Madras ragabhushaRam tadepallt v, siram ramachardra rao 


241 


grass which under no calculation could 
be the right amount would be a very 
cogent thing to consider I but, whether, in 
taking what he did, he made a proper 
allowance for the watchman or whether 
he allowed the right amount in his calcu¬ 
lation for the exact number of share¬ 
holders, considerations of that kind are in 
my judgment entirely outside the purview 
of the Court considering this question. 
In my judgment this case is a case that 
ought not to have been brought- The 
parties have got their civil rights. I do 
not wish it to be understood that I, in any 
way, approve of the high-handed action of 
the first accused and the second accused : 
but in my judgment it is quite an errone¬ 
ous view of this case to hold that it is 
theft. 

On these grounds this Revision Petition 
must be allowed, the convictions must be 
sot aside and the fines refunded. 

Petition allowed. 


1923 Madras. 241. 

Kumaraswami Sastri and 

Devadoss, JJ. 

Na^ahhushanam TadepalU 

{dead) and others ... PlfTs.-Appellan 

V. 

Siram Ramachandra 

Rao and others ... T)efts.-Responden 

S. A. Nos. 1626, 1719, and 1773 
1919, dated 24th Tanuary 1922, against t: 
decree of the D. J., Kistna at Masulipatai 
m A. S. No. 240 of 1918. 

^ 21 . n. 79~^Private Tran^J 

and Court sale, 

nghtof the private transferee 

exeoiL ^e“3or 

eSlfl rT' and the transaoti, 

asreame 

absoluta’l' being perfected into i 

laid downT^!P"J?® complying with the ml 
of lasoo!Bt “ Companies Act and the Artiol 
anotinn n***°?’ ^® priority over tl 

notice ® has givi 

As ,bI 5® Company cf his porchase. ® 

sale h coLf P"^®basers in Court sales where t 

•re coninr*j“®'^.®'“^ *b0 provisions of the A 

done "otbing further to 

(P- 244, Col 2°) 

The^r^ of transfer. 

Porty Act which* *'’® '^'ansfer of Pi 

for of immovaav.?™^'^® mode of tran 

Courts w“y„ ®t P/operty are imperative a, 

‘bom on «^fahle grounds disregard!, 

1923 M—31 


(o) Companies Act — 8hare~Transfer. 

The Qeoeaaifcy for the sanotioa of the Direotora 
ie to prevent andeairable perflona or dobtora of the 
oompany from getting transfers of the sharaa. 
There is a discretion In the Direotora to recognise 
or not parohaaera in exeoation of decrees. 

(P. 242, Col. 2.) 

P. Narayanamurthi —for the Appel¬ 
lants in S. A. 1626, 

T. S. Raghtmatha Rao—for the Res¬ 
pondents in S. A. 1626. 

V. Suryanaravana —for the Appellant in 
S. A. 1719. 

T. M. Krishnaswami Aiyar —for the 
Appellants in S. A. 1773. 

P. Narayanamurthi—for the Respond¬ 
ents in S. A. 1719, and 1773. 

Kumaraswami Sastri, J.—These ap¬ 
peals relate to the validity of the transfer 
of certain shares in limited companies 
governed by the Indian Companies Act. 

One Venkatasubba Rao owned shares 
in Sri Krishna Cotton Press Co., Ltd., 
Guntur, Sri Krishna Jute and Cotton Mills 
Co., Ltd., Ellore, Bei^wada Tripurasundari 
Cotton Press Co., Ltd., Bezwada and Sri 
Krishna Mill Co., at Masulipatam. He 
was indebted to Thadipalli Venkata- 
ramayya and in consideration of the 
money due to him he executed a deed of 
transfer Ex. L. dated the 20th April 1912 
whereby he transferred the shares men¬ 
tioned in that document for a sum of 
Rs. 3,000. The deed is in the usual form 
and is signed by Venkatasubba Rao only. 
Notice was given of this assignment to 
the various companies whose shares were 
transferred but the transferee was not 
registered as a share-holder owing to ob¬ 
jection being taken as to the form of the 
transfer_ not complying with the articles 
of association and owing to prohibitory 
orders having been received by the Com- 

shares. It appears 
that after the sale and before notice to the 

Companies, these shares were attached by 
prohibitory orders in execution of decrees 
against the transferor, and thev were 
subsequently sold in execution and pur- 
c ase by strangers. The competition is 
between the auction purchasers at the 
ourt sales and the transferee under the 
deed of assignment Ex. L. 

As reprds the shares held in limited 
companies, it is important to consider the 
provisions of the Civil Procedure Coda as 
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r0gard55the attachment and sales of shares 
held by judgment-debtors in companies 
governed by the Indian Companies Act. 
O. 21, r. 46 enacts that in the case of a 
share in the capital of a corporation, 
attachment shall be made by a written 
order prohibiting the person in whose 
name the shares may be standing from 
transferring the same or receiving any 
dividend thereon and a copy of the order 
being sent to the proper officer of the 
corporation. R. 76 provides that where 
the property to bo sold is a share in 
a Corporation, the Court may instead 
of directing the '^ale to be made by 
public auction authorise the sale of 
such instrument or sliare through a 
broker. R. 79, clause (3) provides that 
where the property sold is a share in a 
Corporation the delivery thereof shall be 
made by a written order of the Court 
prohibiting the person in whose name the 
share may be standing from making any 
transfer of the share to any person except 
the purchaser or receiving payment of 
any dividend or interest thereon and the 
manager, secretary or other proper officer 
of the Corporation from permitting any 
Such transfer or making any such pay¬ 
ment to any person except the purchaser. 
Rule 80 provides that where the execution 
of a document or the endorsement of the 
party in whose name a negotiable instru¬ 
ment or a share in a Corporation is stand¬ 
ing is required to transfer such negotiable 
instrument or share, the Judge or such 
officer as he may appoint in this behalf 
may execute such document or make 
such endorsement as may be necessary 
and such execution or endorsement shall 
have the same effect as an execution or 
endorsement by the party. In the present 
case the shares were attached by prohibi¬ 
tory orders in form required by the Code 
and they were sold and necessary notice 
was given to the companies concerned. So 
far therefore as the Court purchasers are 
concerned, it is clear that the provisions 
of the law necessary to transfer the shares 
to them have been complied with, the only 
formality remaining is the actual transfer 
of the shares in their names in the com¬ 
panies’ books. Both under the Companies 
Act and under the Articles of Association 
of the various Companies the Directors 
have a discretion to transfer the shares in 
the names of the auction purchasers. It is 


argued by Mr. Krishnasawmy Iyer that 
when there is a Court sale and a purchaser 
under it, there is no discretion left for the 
directors; and they are bound to transfer 
the shares. It is argued by Mr. Narayana- 
murthi for the other side that there is 
nothing in the Companies Act or the Arti¬ 
cles of Association to make any difference 
between private sales and sales in execu¬ 
tion of decrees, the necessity for the sanc¬ 
tion of the Directors being to prevent 
undesirable persons or debtors of the 
company from getting transfers of shares. 
The reason applies with equal force to * 
private or Court purchasers. We agree 
with the view taken in Manilal Brijlal v. 
The Gordhan Spinning and Mafiufac- 
tut'ing Co., Ltd. (l) that there is still a dis-| 
cretion in the Directors to recognise orj 
not purchasers in execution of decrees.! 
So far as regards the transferee from 
the shareholder under Ex. L is con¬ 
cerned, it is clear that the document 
of transfer does not conform with the 
provisions of the Companies Act or with 
the Articles of Association of the Com¬ 
panies. The present case is governed by 
the Companies Act of 1882 and by the 
Articles of Association of the various 
companies. It is clear that both under 
the Act and the Articles of Association 
the instrument of transfer of the shares 
of the Company has to he executed both 
by the transferor and transferee and in 
the form prescribed. So far as the trans¬ 
feree is concerned, the form contains a 
statement by the transferee tliat he agrees 
to take the shares subject to the condi¬ 
tions on which the vendor himself holds 
the shares. The Act also provides that 
the transferor shall be deemed to remain 
the holder of the shares until the name of 
the transferee is entered in the Companies 
registers (See Table A I schedule). S. 44 
of the Companies Act of 1882 enacts 
that the share or other interest of any 
member in a company shall be move- 
able property capable of being transferred 
in manner provided by the regulations of 
a Company. As observed by Channell, J. 
in Torh'ngton v. Magee (2) shares which can 
only be transferred in a manner provided 
for in the Companies Act are not choses 
in action. S. 137 of the Transfer of Pro¬ 
perty \ct excepts^'shares in Companies 

4 

1. (1916) 41 Bom. 76. 

2. (1902) 2 K. B. 427. 
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from the chapter dealing with transfers of 
actionable claim. S. 26 of the English Act 
of 1866 requires that the deed of transfer 
should be executed by the transferor and 
transferee and duly entered in the register 
of transfers while Article 18 of Table A 
of the English Companies Act of 1908 
makes a slight alteration and directs that 
the instrument of transfer should bo exe¬ 
cuted both by the transferor and trans¬ 
feree and states that the transferor shall be 
deemed to remain the holder of the share 
until the name of the transferee shall be 
entered in the register. So that both under 
the English and Indian Law, the deed of 
transfer has to be executed both by the 
transferor and transferee. The question 
therefore is whether a deed not complying 
with the terms of the Act, and the Articles 
of Association is valid to transfer shares 
as against a person who has acquired the 
right to them by a Court sale in the manner 
required by the provisions of the Civil 
Procedure Code. The contention for the 
Court purchaser is that where the law 
prescribes a mode of transfer, that is the 
only mode which is capable of passing pro¬ 
perty and that any other mode, although 
it may as between the transferor and 
transferee give him a right to complete his 
purchase by compelling the transferor to 
execute the necessary transfer as required 
by the Act, will not avail against third 
parties. Tor the private transferee it is 
contended that his acquiring an equitable 
title is good not only against the trans¬ 
feror but against third persons also. We 
.are of opinion that the contention of the 
Court purchaser is well founded and that 
where the law prescribes a mode of 
transfer, compliance with that mode is 
necessary before property can pass so as 
to confer title against third persons. In 
Me, Huen v. We^it London Whafves and 
Warehouses Company (2a) where there was 
a transfer of shares but not in manner 
required by Act of Parliament it was 
held that the transfer of those shares in 
any other form would at least amount to 
an equitable contract and that even if the 
company act upon the transfer and 
receive payments from the person who 
entered into that equitable contract 
and issue documents and treat him 
^ ^hare-holder, it would not liave 
t e effe ct of making him a feal sliare- 

I ■ __ 

2 (a). (1871) 6 Ch. A. 65^ ^ 


holder. Sir George Mellish, L, J., observed 
“ If a share-holder in a company whoso 
shares by Act of Parliament can only bo 
transferred by deed and by an alteration 
in the register, thinks fit to sell tliem in 
another way, which can only make an 
equitable contract at most, and the com¬ 
pany so far act upon it that they receive 
payments from the person who has enter¬ 
ed into that equitable contract and per¬ 
haps issue documents treating him as 
their share-holder and calling him their 
share-holder, does that have the effect of 
making him the real share-holder? Now 
it is obvious that if we were to hold that 
it had that effect, the consequence would 
be that the provisions of the Act of Par¬ 
liament that shares should only be trans¬ 
ferred by deed would be entirely eluded; 
and any person who examined the register, 
whether a creditor who wished to know 
who the share-holders were in the Com¬ 
pany, or a share-holder who wished to 
know w'ho his Company share-holders 
w'ere, would be entirely deceived. None 
of the numerous cases cited appear to me 
to establish the proposition that when a 
person has once become a legal share¬ 
holder he can be freed from his liability 
to pay the calls simply by showing that 
he has made a contract w'hich is void at 
law, but possibly may amount to an 
assignment in equity, and that the 
company to a certain extent has adopted 
that contract.” In Moore v. North West¬ 
ern Bank (26) where the competition was 
between two persons claiming title to 
shares registered in the name of a third 
person in a company Komer, J.: observed, 
“As between two persons claiming title 
to shares in a company like this, which 
are registered in the name of a third 
party, priority of title prevails, unless the 
claimant, second in point of time, can- 
show that as between himself and the 
company and before the company received 
notice of the claim of the first claimant 
he, the second claimant has acquired the 
full status of a share-holder or at any rate 
that all formalities have been complied 
with and that nothing more than some 
purely ministerial act remains to be done 
by the company, which as between the 
company and the second claimant the 
company could not have refused to do 
forthwith; so that as betw'een himself and 


2 (6). (X891) 2 Ch. 699 (602—8.) 
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the company he may be said to have 
acquired in the words of LordSelborne ‘a 
present absolute unconditional right to 
have the transfer registered before the 
company was informed of the existence of 
a better title’. For that proposition the 
case of Societe Generale de Paris v. Walker 
(3) and Roots v. Williamson (4) are suffici¬ 
ent authorities and 1 need not refer to the 
cases cited by the defendants in argument 
which weie decided previously to Societe 
Generale de Paris v. Walker {5)". This case 
has been followed in R. D. Sethna v. Na* 
tional Bank oj India (5) and the principle 
applied to the facts of that case. Societe 
Generate de Paris v. Walker (j) is also a 
case of competition between two trans¬ 
ferees neither of whom was registered in 
the books of the company and it was held 
that the person who had the prior equi¬ 
table title was entitled to preference. Lord 
Selborne, after observing that a merely 
inchoate title by an unregistered transfer 
would not for the purpose of the case be 
equivalent to a legal estate in the shares 
and be sufficient to give priority against 
a prior transferee who had given notice of 
the prior equitable title to the company so 
as to compel the company to register the 
shares in the name of the applicant, obser¬ 
ved as follows ;—“ If indeed all necessary 
conditions had been fulfilled to give the 
transferee as between himself and the 
company, a present absolute unconditional 
right to have the transfer registered be¬ 
fore the company was informed of the 
existence of a better title, the case might 
be ditTerent ” and on the facts of the case 
he held that no such right was acquired 
by the subsequent transferee so as to give 
him priority. Where the law prescribes a 
mode of transfer, any transfer otherwise 
than by the manner prescribed by law will 
not confer a valid title. So far as the 
Madras High Court is concerned it has set 
its face against what may be called the 
equitable construction of statutes. In 
Kurri Veerareddi v, Kurri Bapireddi (6) it 
was held that the provisions of S. 34 of 
the Transfer of Property Act which pro¬ 
vides for the mode of transfer of immove¬ 
able property are imperative and that 


8. (1885) 11 A. C. 30. 

4. (1888) 88 Gh. D. 485. 

6. (1911) 86 Bom. 884. 

6. (1906) 29 Mad. 886=16 M. L. J. 895=1 M. 

L. T* 


Courts would not be justified in disregard-! 
ing them on equitable grounds. This deci-l 

sion was followed by another Full Bench 

* 

of this Court in Bamanathan v, Ranga* 
natkan (7) where the observations of the 
Privy Council in Mahomed Musa v. 
Aghore Kumar Ganguli (8J and Venkay- 
yamma Rao v, Appa Rao (9) are explained 
as not overruling the principle laid down 
in Kurri Veerareddi v, Kurri Bapireddi (6) 
Though a dill’erent view has been taken 
in Calcutta and Bombay in Akhar Fakir 

V. Intail Sayal {10} Syamkisor v. Dines- 
chandra (lij and Bapu Apaji v. Kashinath 
Sadoba the decision of our High Court 
is binding on us and we do not think we 
can hold that a transfer otherwise than 
as is provided by the Companies Act and 
the Articles of Association can be valid. 
Treating the right of the private trans¬ 
feree therefore as merely a right in equity 
to compel the vendor to execute a proper 
conveyance and the transaction eviden¬ 
ced by the transfer as merely an agree¬ 
ment to convey, capable of being perfect¬ 
ed into an absolute conveyance by com-j 
plying with the rules laid down in the! 
Companies Act and the Articles oil 
Association, the question is whether hej 
has any priority over the auction-pur¬ 
chaser in a Court sale who has given 
notice to the company of his purchase. 
Wo do not think he has any such 
priority. 

As regards purchasers in Court sales 
where the sale is confirmed and the pro¬ 
visions of the Act are complied with there 
is nothing further to be done by the 
transferee or by the Court. When an 
order is issued under sub-clause 3 of K. 79 
of O. 21, C. P. C., the company acting 
through the secretary or proper officer 

7 (1917) 40 Mad. 1184=38 M. L. J. 258=6 L. 

W. 800=22 M. L. T. 178=(l9l7) M. W. N. 757= 
48 I. C. 138. 

8. (1915) 42 Cal. 801=42 I. A. 1=17 Bom. L. 

R. 420=21 C. L. J. 231=28 M. h. J. 543=19 0. 
W. N. 250=13 A. L. J. 229=17 M. L. T. 148=2 
L. W. 258=(1916} M. W.K. 621=28 I. 0. ‘J80 
(P. C.). 

9. (1916) 89 Mad. 509=48 I. A. 186=20 C. W. 
K. 1054=14 A. L. J. 797=31 M. L. J. 68=(1816) 

2 M. W. N. 23=20 M. L. T. 137=4 L. W. 58= 

18 Bom. L. R. 651=24 C. L. J. 279=34 1. 0. 921 

(K 0 .). 

10. (1915) 29 I. C. 707. 

11. (1918) 24 C. W. N. 463=31 0. L. J. 75= 

65 I. 0. 164. 

12. (1916) 41 Bom. 438=19 Bom. L- R. 100= 

89 I. 0.108. 
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could not make a transfer of the shares 
to anybody else. It has either to recog¬ 
nise the transfer or refuse to recognise it. 
Form 34 of App. E. of the Civil Proce¬ 
dure Code is the prohibitory order contem¬ 
plated in R. 79, clause 3. It is addressed 
to the Secretary of the Company and 
recites the fact of the purchase by the 
auction purchaser of the shares specified 
in the order and prohibits the company 
from making any transfer of the shares 
to any person except the purchaser or 
from receiving any dividend thereon or 
from permitting any transfer or from 
making any payments to any person ex¬ 
cept the purchaser. It is issued under the 
seal of the Court and signed by the Judge. 

We do not think that on the confirm¬ 
ation of the sale and the issue of the 
order any further steps are required to be 
taken by the Code. There is no provi¬ 
sion in the Code which requires the 
execution of any further documents by 
the Court. In the view we take of the 
case the Court purchaser in the present 
case has taken all the necessary steps and 
brought matters to a stage where all that 
remains is for the Company to signify or 
withhold its assent and he is therefore 
entitled to priority over the transferee 
from the shareholder who has not got 
an assignment in manner required by 
law and is merely in the position of a 
person who holds an equitable contract. 
In Second Appeal No. 1719 there is the 
further fact that the Court purchaser 
applied for the registration of the transfer 
and got his transfer recognised by the 
Company. 

Second Appeals Nos. 1719 and 1773 of 
1919 are allowed with costs throughout 
and :Decond Appeal No. 1626 of 1919 is 
dismissed with costs of 2nd defendant 

throughout. 

Devadoss, J. :—I agree. 
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Krishnan and Venkatasubba Rao, JJ. 

Veerappan Servai and ... Defendants— 

another Appellants. 

V. 

Uennappan and others ... (Plaintiffs & 

Defendants.)—Respondents. 

C. M. S. A. No, 428 of 1921, dated 14th 
September 1922? against the order of the 


Addl. S. J. of Tanjore, in A. S. No. 105 
of 1920. 

Civil 0. VII, R. 10 —Finding on the 

■point—Amending the plaint giving fuller parti¬ 
culars. 

Alter having been found by tho Court that 
gro£8 negligence has been establlBbed tbero ib 
DO necessity wbatever for amending tbe plaint 
by giving fuller particulars. The order direct, 
ing amendment of the plaint is inoousistent 
with previous judgment and it should be set 
aside. 

C. V. Anantha Krishna Ayyar —for the 
Appellants. 

T. R, Ramachandra Ayyar and S. 
Raviaswaifiy Ayyar —for the Respond¬ 
ents. 

Judgment: —The question raised in 
this appeal before tho Subordinate Judge 
was whether the decree in O. S. No. 235 
of 1914 as well as those in the appeal and 
second appeal was binding upon tho 
minor plaintiff in this case. It it were 
so binding it is not denied that the ques¬ 
tion based on his legitimacy or illegiti¬ 
macy will be res judicata between him 
and the defendants. 

ihe Subordinate Judge however has 
accepted the plaintiff’s case that m the 
conduct ot U. S. No. 235 of 1914 his 
guardian who was his mother was guilty 
of gross negligence and therefore he held 
that the decrees in that case and its ap¬ 
peals were not binding upon the minor 
plaintitr. 

The first point taken by Mr. Ananta- 
krishna Ayyar before us lor the Appel¬ 
lants (defendants 2 and 3j is that there is 
really no evidence to support this finding 
of negligence. We are unable -to agree 
with that contention. Even though there 
might be no oral evidence in support of 
it, the circumstances in which the previ¬ 
ous litigation was carried on by the 
mother as appearing from the prior judg¬ 
ments are a sufficient foundation for the 
Subordinate Judge’s view, that the lady 
was guilty of gross negligence m the con¬ 
duct of the case. Circumstantial evi¬ 
dence is as good as any other kind of evi¬ 
dence in such matters and perhaps better 
evidence than oral evidence. 

The finding on the question of negli¬ 
gence is a finding of fact, and, as we are 
not prepared to hold that there is no 
evidence to support it as contended for 
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by the Appellants ; we must accept that 
finding. The result of it then is that the 
previous decrees will not be binding on 
the minor and the first issue raised in the 
case was rightly found in his favour and 
the case has to be tried on other issues. 

The Subordinate Judge, however, after 
finding that gross negligence was esta¬ 
blished, says in the last paragraph of his 
judgment that particulars as regards 
negligence were not stated with sufficient 
fullness and clearness as they should have 
been and he has therefore directed the 
plaint to be amended by giving full parti¬ 
culars, This is like putting the cart be¬ 
fore the horse. After having found that 
gross negligence has been established 
there is no necessity whatever for amend¬ 
ing the plaint by giving fuller particulars. 
As a matter of fact we find on examining 
the plaint ourselves that particulars are 
fairly satisfactorily stated. If the defen¬ 
dants considered that further parti¬ 
culars of the fraud and negligence, should 
have been given, it was their duty 
to have applied to the Court for such 
amplification. They did not do so, but 
went on to trial on the plaint as it was. 
We therefore think that the order of the 
Subordinate Judge directing amendment 
of the plaint is inconsistent with his 
previous judgment and it should be set 
aside. 

There is no necessity to amend the 
plaint at this stage. His order however 
that the case should go back to the Court 
of first instance to be tried on other issues 
which have not yet been tried will stand. 
As regards his order as to costs about 
which the plaintiff’s next friend has filed 
a memorandum of objections on his be¬ 
half in this Court, we are of opinion that 
that order cannot be supported. 

Apparently the next friend is made to 
bear the costs of the trial in the first 
Court as well as in the appellate Court up 
to the date of the Subordinate Judge s 
order because the Subordinate Judge was 
of opinion that full particulars were not 
given by him, but as we are differing 
from him on that point, it is unnecessary 
to say more than that the proper order as 
to costs in the first Court should abide 
and follow the result of the suit but that 
the appellants should get their costs in 
the lower appellate Court.' 


We accordingly substitute that order 
for the Subordinate Judge’s order as to 
costs. With the modification that no 
amendment of the plaint need be insisted 
upon, we dismiss the appeal and direct 
the appellants to pay the costs of the 
respondent in this Court. There will be 
no costs on the memorandum of ob¬ 
jections. 

Appeal dismissed. 
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Oldfield, J. 

Lakshmana Pillai (alias) Shantnugam 

Pitlai and others ... Petitioners. 

v, 

Appalioar Alwar Ayyangar 

and another ... Respondents. 

Civ. Rev. Pet. No. 35J of 1922, 
dated IJth September, 1922. 

Civil P. C., 0. 23, B. \-~Withdraioi oj suit. 

On general peinoiples there does not aeem to 
be any reaeon why withdrawal of a withdrawal 
should not be recognised, if there is no question 
of undue prejudice to any other party to the 
proceedings. 

The plaintins* withdrawal was in the follow¬ 
ing terms : The suit is withdrawn, it may be 

dismissed without costs.” 

Heldt taking the withdrawal petition as condi¬ 
tional on the passing of an order regarding oosta 
to the efiect specified in it, unless and until the 
Court signified its intention to pass such an order, 
the petition could not operate as a termination 
of the suit. That being so, and the suit s&ill 
being pending on the date of the petition with¬ 
drawing the withdrawal, there was no obstacle 
to the Court, in the ezerolee of its disorotion, 
dealing with the latter petition and dismissing 
the former and continuing the trial. 

(P. 247, Col. 2.) 

T. R. Ramachandra Ayyar and S. Srm/- 
vasa Ayyar —for the Petitioners. 

T, Narasimha Ayyatigar —-for the Res¬ 
pondents. 

Judgment. —Plaintiffs, here respond¬ 
ents, on 21—4—1921 presented a petition 
withdrawing their suit. No order was 
passed on it at once. But on the 29th July 
1921 the 2nd plaintiff applied to with¬ 
draw from that withdrawal. The lower 
Court in the order I am asked to revise, 
has dismissed the first of these applica¬ 
tions as withdrawn and presumably in¬ 
tends to proceed with the trial. The 
argument rejected by the lower Court 




1928 Madras 


LAKSHMANA PILLAI V. ALWAR AYYANGAR. 


247 


was generally that authority does not re¬ 
cognise withdrawal from the withdrawal 
of a suit. On general principles there 
does not seem to be any reason why 
withdrawal of a withdrawal should not bo 
recognised, if always there is no question 

A. 7 ‘ • 

of undue prejudice to any other party to 
ithe proceedings. Ars^ument here has been 
based rather on what was implied in tlie 
ar^ment before the lower Court that the 
original withdrawal must be regarded as 
terminating automatically the proceedings 
in the suit and involving the suit’s imme¬ 
diate dismissal, and that therefore at the 
time, when the 2nd withdrawal petition 
was filed, there was no proceeding pending 
on which it could operate and there was 
no previous withdrawal petition undis¬ 
posed of, of which it could efi’ect a with¬ 
drawal. 

Order 23, Rule 1 fl) of the present Code 
provides that after the institution of a suit 
the plaintiff may, as against all or any of 
the defendants, withdraw his suit or 
abandon part of his claim and in Rule 1 
(3) there is provision for the plaintiff’s 
liability for such costs as the Court may 
award. The existence of the second pro¬ 
vision suggests that the withdrawal can¬ 
not be complete until the Court has made 
its award as to costs. Tt is not neces¬ 
sary for reasons which will appear, to ex¬ 
press a final opinion, on the question 
whether generally the plaintiff may with¬ 
draw his withdrawal at any time before 
the decree, including the award of costs, 
IS passed, in case as mav well happen, he 
prefers continuing the litigation to com¬ 
plying with the Court’s order as to costs. 
Authority in the appellants’ favour con¬ 
sists in the judgment in Shumsher 

Bahadoor v. Mahomed Ah’ (l) but 

considerable doubt has been thrown on 
that decision by Rambhuros hall v. Gopee 
Beebee (2). On the other hand there is in 
favour of the respondents the judgment 
^ Sundara Ayyar, f. in Mukkammal v. 
Kalimuthu PUlai (3) and Rajhumiri Debt 
V. Nritvakali Dehi (4). Generally there¬ 
fore I should hold that the lower Court’s 
decision is correct. 


1. (1867) ArmH. 0. R. 15S. 

2. (IR74) BN. W.P.68. 

B. (1912) M. W. N. 997=16 I. C. 952. 
4. (1910)12 0. L. J. 434=7 I. 0. 892. 


In the present case, however, the ques¬ 
tion aro '.0 in a very limited way. For tho 
plaintiffs’ withdrawal was in the following 
terms: “The suit is withdrawn, it mav bo 

^ I 

dismissed without costs.” Mr. Ramachan- 
dra Ayyar on behalf of tho appellants has 
no doubt asked me to read this, as 
expressing by the first sentence an un¬ 
conditional withdrawal, the second sen¬ 
tence containing mereh' a suggestion as 
to costs, which might or might not receive 
effect. But the i^etition is not in my 
opinion capable of that construction. I 
can understand the plaintiffs as meaning 
w ti 11 is withdrawn on con¬ 

dition that it is dismissed without costs. 
This is material. For at the date of the 
petition, 21-4—1921 the suit had been 
pending since 19—3—1920 and majority 
of the defendants had notice and had 
appeared by vakils and some of them had 
filed written statements. In fact but for 
the death of a defendant and the necessity 
for joining his legal representatives, the 
issues would have already been framed. 
It is therefore clear that an order, such 
as the plaintiffs proposed, dismissing the 
suit without an order as to costs, that is, 
without making the plaintiffs liable for 
the costs of the defendants, would have 
been most unfair, and, in fact, although 
Mr. Ramachandra Ayyar’s clients, the 
present appellants, now say that they do 
not want costs, the 10th defendant’s vakil 
pressed for them and it is i^ossible that 
other defendants also would have done so. 
Taking the withdrawal petition as condi¬ 
tional on the passing of an order regard¬ 
ing costs to the effect specified in it I 
must hold that, unless and until the Court 
signified its intention to pass such an 
order, the petition could not operate as a 
termination of the suit. That being so, 
and the suit still being pending on the 
date of the petition withdrawing the with¬ 
drawal, there was no obstacle to the 
lower Court, in the exercise of its discre¬ 
tion, dealing with the latter petition and 
dismissing the former and continuing the 
trial. No ground for revision has been 
made out. The revision petition there¬ 
fore, must be dismissed with costs. 


Petition dismissed. 
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SCHWABE, C. J. AND WALLACE, J. 


Mahomed Markayar ... Defendant— 

{Magdoom) Appellant, 

V. 

Bans} Laly {minor) and ... Plaintiffs— 

another Respondents. 

O. S. A, No. 88 of 1921 dated 31st 
August 1922, from the judgment of Coutts- 
Trotter, J. 

Hindu Law—Joint family — Alienotion — 
Separation—Purchase hy a separate 7 nemher. 

Whore after the joint family property is 
disposed of by valid or voluntary alienation, the 
family separates and a purohase is made of 
the property by one of such separated mem- 
bors, with his own funds, it is his soU- 
aoquired property. 

The doctrine laid down in VUalatchi Ammal 
V. Annasioamy Sastri (P is appMoable to the 
case of a mortgage or to a wrongful disposses- 
ai)n of joint family oroperty. hut will not apply 
to a case wher5 the j')int family dioosed of the 
property by yalid anl vDlnntary alienation. 

A, Krishnaswamy Iyer —for the Ap¬ 
pellant. 

V. Radhakrishnavva and P. V, Rama- 
chandra Raju —for the Respondents. 

ScHWABE, C. T.t —T agree with the judg¬ 
ment of Wallace, T. which I have had the 
opportunity of reading and have nothing 
to add. 

Wallace, J.;—The contest in this ap¬ 
peal concerns certain liouses, N^'^. 

101, Thambu Chetty Street, Madras, 
purchased by one Kiilluram Tal now 
deceased, on 31-12-1909. The^ plaintiT is 
the minor son of Kiilluram’s brother, 
Raiaram Dal, also deceased. The first 
defendant is the widow of Kalluram 
and the second defendant an alienee from 
her. The chief point at issue is whether 
the property is joint family property, 
the whole of which the plainti^ alone 
would be entitled to, on the death of his 
father and uncle, or the absolute and 
self-acquired property of Kalluram to 
which his widow succeeded in absolute 
right. The trying Judge has found in 
favour of the plaintiff and the second 
defendant appeals. 

The property originally belonged to 
Kalluram and Rajaram as joint family 
property having been bought by their 

1. 5 M. H. 0. H. lfS6. 


father in 1872. On 4-10-1895 both bro¬ 
thers sold the property to one Arni Peru- 
mal Mudaly. Shortly after that each 
brother in turn separately went insolvent. 
Early in 1895 each got a personal dis¬ 
charge, but, so far as appears in this 
case, each did not get a final discharge 
until his death in 1918. On the same 
date as the sale to Perumal Mudaly the 
latter mortgaged ' the property with 
possession to one Rangiah Chetty. Peru¬ 
mal Mudaly on 17-2-1897 created a fur¬ 
ther charge on the property in favour of 
his mortgagee, and later on borrowed 
various sums from him. For all that 
was owing up to 13-8-1900. Perumal 
Mudaly sold the property to Rangiah 
Chetty for Rs. 11,900. On 16-6-1904 
Rangiah Chetty sold it to Rajagopal 
Chetty and Subbiah Chetty for Rs. 9,500. 
On the same date these two entered into 
an agreement with the maternal uncle of 
Kalluram and Rajaram to sell the pro¬ 
perty, for the price paid by them, at any 
time within 3 years from that date. On 
31-12-1909, Kalluram purchased the pro¬ 
perty from these two for Rs. 10,000 
having borrowed Rs. 9,000 of this on an 
equitable mortgage Ex. ii (c) over the 
property itself, which was subsequently 
replaced by another, Ex. ii, dated 
19-1-1910, kalluram mortgaged the pro¬ 
perty in 1910 and 1913, and he died in 
19lk Thus the property which had origi¬ 
nally been the joint family property, and 
was sold f by both brothers in 1894 came 
in 1909 into Kalluram’s possession by 
purchase. 

3. The plaintiff was born in the 
interval, in 1907. His case is twofold, 
based on the common foundation that the 
brothers never divided. He claims first 
that the property never passed out of the 
possession of the family, and that the 
series of transactions noted above between 
1894 and 1909 never deprived the family 
of it; and secondly that, even if the 
family had lost it, Kalluram’s purchase in 
1909 was a purchase for and on behalf of 
the joint family. The defence case is that 
Kalluram and Rajaram were divided in 
status at least from the date of their 
separate insolvencies, that there was no 
reunion before 1909, that the series of 
transactions was a genuine series which 
for'the time carried the property; wholly 
out of the possession of the brothers and 
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therefore it ceased to be joint family pro¬ 
perty, and that the repurchase by Kallu- 
ram was for himself alone with his own 
private funds and not with any joint 
family funds. 

4. llie real point for decision is 
whether before the birth of plaintiff and 
at the time of Kalluram’s purchase the 
brothers were or were not divided. It 
will be convenient to discuss first what 
was the real nature of the series of deal¬ 
ings with the property from 1894 to 1909. 
It is true that tJie plaintiff did not in the 

plaint put forth the contention that they 

% 

were henami or colourable, but that is 
not important. They were produced as 
part of the defence case, and the plaintiff’s 
business then was only to explain them 
away as far as he could. The\' were, how¬ 
ever, before the plaintiff when he called 
his evidence in Court and I may note liere 
that except for a vague answer elicited 
from P. W. 2, which is not evidence the 
plaintiff has not adduced any evidence 
about these documents. He relies en¬ 
tirely on inferences and suggestions and 
speculations drawn from the texts of the 
documents. The initial assumption in¬ 
volved in his case is that the sale of 1894 
to Perumal Mudaly was, since the 
brothers were on the verge of bankruptcy, 
heiiami for the joint family. Having 
this as a foundation the plaintiff’s pleader 

. ilt upon it the rest of his 
case, that the sale of Perumal Mudaly to 
Rangiah Chetty, the mortgagee, was not 
really a sale but a mortgage, that Ran¬ 
giah Chetty and Subbiah Chetty had only 
the mortgagee right, that the brothers 
thus continued throughout to retain the 
equity of redemption, so that when 
Kalluram Lai ostensibly purchased from 
the Chettis in 1909, he was taking his 
stand on the joint family right to the 
equity of redemption and that in that 
view it matters not whether the money 
paid ostensibly for the purchase but really 
to discharge the mortgage was Kalluram’s 
Own private money or not, since his 
redemption of the mortgage would be, as 
aid down in Vtsalatchi Ammall v. Anna- 
swamy Sastri (l), for and on behalf of the 
joint family and thus the property would 
in the end be, as it was in the beginning, 
joint family property. 


(1) 6 M. g. 0. K. 160. 

1923 M—32 


5. Undoubtedly there are some mat¬ 
ters unexplained in the case wJiich would 
fit in witli this theory. An impending 
insolvency is a likely motive for a fraudu¬ 
lent sale and for the concealment of the 
real ownership until all danger from 
creditors has been removed. 1 he fact 
that tlie sale by Rangiah Chetty was for 
Rs. 2,400 less than he liad bouglu the 
property for might indicate that the 
figures were merely nominal and not 
real. The sale to Rajagopal Chetty and 
Subbiah Chett\' was accompanied by a 
contemporaneous agreement to soli to the 
maternal uncle of the brothers, for whom 
Kalluram himself was eventually sul)sti- 
tuted. Hut I feel that this line of attack 
on tliese document is too speculative, 
and that the attack has been developed 
since the date of the hearing of the suit, 
in a manner which the defence cannot be 
expected to meet here. The case whicli 
the defendant was called on to meet by 
evidence in the Court was that raised in 
Issue 1, that is, the general question 
whether Kalluram and Rajaram were not 
divided in their lifetime before the birth 
of the plaintiff. The trying judge in his 
judgment so states the point for trial at 
page 18, line 25 ot the printed papers. 
From a further remark at page 19, line 11, 
it would appear that it was only at the 
time of argument it was advanced that 
the whole series of transactions from 
October 1894 to December 1909 was 
colourable. Tliis appears to be correct, 
as 1 find that the only Iiint in evidence of 
the present attack is the question to 
P. W. 2 noted above as to the nominal 
nature of the sale to Perumal. But as 
he only came into the service of the 
brothers in 1901, he could not give any 
direct evidence, and I note that, though 
the same man has attested the sale deed 
to Rangiah Chetty, lie was not asked 
a word about that. The learned Judge in 
his conclusion at page 20, line 18 assumes 
the document to be genuine transaction 
but supposes they were “ to get the pro¬ 
perty out of the hands of Rajaram’s 
creditors and possibly out of the hands of 

Kalluram’s creditors.” But I feel sure that 
the attack of the plaintiff on these docu¬ 
ments, developed at the time of argument 
and not in the evidence, has put the defend¬ 
ants at a disadvantage of which they have 
reason to complain. Had the defendants 
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had warning at tlie time of trial in the 
lower Court as to the iJarticular points of 
the present attack they might have been 
able to prove, for example, tliat the sale 
to Perumal Mudaly was merely the com¬ 
mon dodge of tlie bankrupt for converting 
the imn^oveable property into casli, that 
the sale price to Kaiigiah Chetty was 
fixed at Rs. 11,900 because that was the 
sum total of the debts owing to Rangiali 
by Perumal Mudaly, and Rangiah could 
not hope to get all his money out ol him 
otlierwiso, that no cash proceeded from 
Rangiah for that purchase. They might 
also have been able to show that the pro¬ 
perty had depreciated in value between 
Rangiah Chetty’s purchase and the sale 
to Rajagopal Chetty and Subbiah Chetty 
and that the agreement of sale to the 
maternal uncle was tlie result of a 
genuine endeavour by tlie brothers to get 
a sort of right of pre-emption over the 
property, to be exercised whenever finan¬ 
cial circumstances permitted. It is a 
weak point in the plaintiffs case that no 
suggestion is made why these Chetties, 
one of them being a professor in tlie 
Christian College should oblige these 
bankrupt brothers, and why it should be 
necessary to substitute Rangiah Chetty 
as the nominal [lurchaser in the place of 
a henamidary Perumal Mudaly, wlio ex 
Jufpothcse was willing to oblige. 

6. 1 think the only sound conclusion 

is that Rangiah Chetty at least insisted 
on a sale and that the jiroperty passed to 
him, but that each brother was keeping 
an eye on the property, and, when it came 
to Rajagopal Chetty and Subbiah Chetty, 
one of them found a chance of recovering 
it. It may be further noted that though 
the agreement to reconvey was taken from 
Rajagopal and Subbiah Chetty, no similar 
agreement was obtained from Fiangiah 
Chetty' I think the strong probabilities 
are that the sale to Rangiah Chetty was a 
genuine sale. On this point of the case 
i conclude that, whatever grounds there 
may be for holding that the transfer to 
Perumal Mudaly was not a genuine 
one, there is no valid ground for holding 
that the sale to Rangiah Chetty was not 
what it purports to be and that the owner¬ 
ship of the brothers in the property passed 
by it. I will point out as worthy of notice 
that no creditor of either brother appears 
to have come forward at any time to claim 


that these alienations were nominal. This 
would indicate the public estimate of these 
transactions. 

7. I conclude therefore that the pro¬ 
perty passed wholly out of the hands of 
the joint family, if not in 1894 when it 
was sold to Perumal Mudaly, then at least 
in 1900 when it was sold to Rangiah 
Chetty and that the latter sale was a valid 
sale. The doctrine laid down in Visalatchi 
Avimal V. Anuasawmy Sastri (1) is ap¬ 
plicable to the case of a mortgage or to a 
wrongful dispossession of joint family 
property, but will not apply to a case 
where the joint family disposed of 
the property by valid and voluntary alie¬ 
nation. See Bajaba v. Trimbak Vishvanath 
(i) and Chokku Roaji Makar v. Tatya 
Nama Makar (j). 

8. On the main question whetlier the 
brothers were divided at the time of 
Kalluram’s purchase, I will first take up 
the evidence as to the source of the pur¬ 
chase money. Sucli evidence as there is 
is all one way. Rs. 9,00G was borrowed on 
security of the property given by Kalluram 
alone, and Rs. 1,000 in each apparently 
came from some other source. Tlie plaint¬ 
iff’s suggestion that tlic cash might have 
come out of the monies borrowed by the 
lirothors for joint trade on the hundies, 
Ex.li series is a pure surmise. On the otlier 
hand in the mortgage deed by Kalluram, 
Ex. iii dated 6—4—TO, there is a statement 
by him that this Rs. 1,000 was his ovyn 
money. This document is attested by Raja- 
ram with the significant addition to his 
signature of the words, ‘ after having read 
the whole document.’ This note was obvi¬ 
ously intended to fasten on Rajaram a 
knowledge ot what Kalluram had said in 
the document. This is a document execut¬ 
ed after the birth of the plaintiff, and tlie 
effect of such a statement on the plaintiff’s 
rights in the property, as well as his own 
could not have been absent from Raja- 
ram’s mind. This admission against his 
own interests by Rajaram while of course 
not an estoppel against the plaintiff is in 
the absence of other evidence reasonable 
proof that the Rs. 1,000 came from Kallu- 

2. (1910) S4 Bom. 106=11 Bom. L. R. 1122— 

4 I. C. 256. 

3. (1920) 22 Bom. L. R. 1297=59 I. C. 669. 
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ram alone. The conclusion is strengthen¬ 
ed to my mind by the fact that the pro- 
note and equitable mortgage for Rs. 9,000 
Ex. II was executed by Kalluram alone. 
The plaintiff argues, it was still at the 
time necessary for Kajaram to hide his 
interest in the property in order to conceal 
it from his creditors. But I fail to find 
any satisfactory evidence that ho was then 
in any worse financial situation than 
Kalluram, while at the same time the two 
brothers were publishing to the business 
world, and therefore to their creditors, 
their jointness in trade by jointly execiu- 
ing hundies, Kx. B series for trade pur¬ 
poses. The lender of Rs. 9,000 would in 
his own interest, not have refrained from 
getting Rajaram’s signature to bind the 
whole joint family. I'he more the joint 
trade of the brothers suggested jointness 
in status, the more likely is it that their 
lender would liave insisted on Rajaram 
signing the equitable mortgages if the 
property was really joint family property. 
There is thus a strong probabilit>' that it 
was Kallurain’s own money alone which 
went for the purchase in 1909. 

9. That is some indication that the 
brothers were then divided,- and that 
inference is furtiier strengthened in three 
ways first, the probability that the bro¬ 
thers wore divided at the time of the 
insolvency, secondly, the conduct of Raja- 
lam himself, and thirdly the conduct of 
his widow after his death. As to the first 
point, the two brothers went into insol¬ 
vency in 1895 separately as if divided, 
with separate creditors and separate list 
of assets. We have looked into their 
schedule but they do not throw any light 
on the question of division. We are not 
told that any creditors or Official Assignee 
attempted to amalgamate the two insol¬ 
vents and the two estates. It is not 
necessary in this case to decide whether 
the presumption of separate insolvency 
petitions would in law be a sufficient 
declaration of an intention to separate 
and would constitute a partition. The 
fact remains that in 1894 the brothers 
held themselves out to the world to 
be divided, and I see no good reason 
for supposing that this attitude did not 
represent the truth. The series of dealings 
with the property subsequent to the insol¬ 
vency does not conflict with a divided 
status, even if 1 suppose that they were 


all benavii. The existence oi a joint trade 
must be admitted and has weighed much 
with the lower Court, but iliat again is 
not inconsistent with division, v liilo there 
is some oral evidence, whicJi tliore is no 
reason to reject, including that ol the 
brother’s clerk B. \V. 4, examined lor the 
plaintiff, that the brothers eacli had also 
a separate trade. The fact, that when 
Kalluram bought the property in 1909, 
the sale-deed was taken in his name alone, 
though 'the names of both brotJiers ap¬ 
peared on the original sale in 1894, by 
whicli the property leit the family, is a 
point in favour of the status of the 
brothers, being then a divided status. 

10. In this connection also the conduct 
of Rajaram (point noted above) becomes 
important. We see him at a tinie when 
his minor son was alive attesting with full 
knowledge of its contents, Ex. Ill, dated 
6 4—1910 by which Kalluram mortgaged 

the property and in w hich Kalluram states 
that none except myselt has any kind of 
claim, in the property, and again attesting 
Ex. I\ dated 28—5—1910 a subsequent 
mortgage by Kalluram in which Kalluram 
states that he is the absolute owner of the 
property. Then alter the death of Kallu¬ 
ram, when, if the family had remained 
joint, he became the manager of it and 
when clearly it was imperative in his own 
interest as well as that of his son to put 
dealings regarding the property, wdiich 
held out Kalluram as the sole owner, in 
their true light, he did nothing at all, but 
let things remain as they were. Even in 
a will written by him, but not produced by 
the plaintiff, he is said by D. W. 8 a High 
Court Vakil, who attested the will, to 
have miade no claim to any immoveable 
property. This is a document in which 
at any rate he need not have been afraid 
to set out the real state of affairs, since he 
could have kept the knowledge of it from 
his creditors. Further ho is stated by 
several witnesses to have been present 
when Kalluram s tvidov'^ after her hus¬ 
band death took rental agreements, 
Exs. \II and IX series in her own name 
from the tenants occupying the property 
and he again did nothing. Against this the 
plaintiff has nothing to set worth mention¬ 
ing except the fact that in Rajaram’s diary 
there are entries that in 1918 he paid sums 
of money from time to time to Kalluram s 
widow for the repair of the house, and 
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once paid her Rs. 5 for stamp agreements 
for his house. Again 1 would note that 
this is the point whicli the defence has 
not been given any opportunit}- of rebut¬ 
ting. It is not impossible, for instance, 
that the widow, being then in seclusion 
got him on to look after rental agreements 
and repair and financed him for that pur¬ 
pose, and tliat the diary entries are mere¬ 
ly notes for his own information of what 
he had paid out. I'he plaintiff’s sugges¬ 
tion that these rental agreements were 
nominal for Kajaram because the latter 
was still in financial difficulties is not sup¬ 
ported 'by any satisfactory evidence. I 
regard this apathy by the father of a 
minor son in the face of the dealings with 
the propcrt> as her own absolute property 
by the sonless widow of his brother as a 
very strong proof that a division had in 
fact taken place, before his son’s birth and 
that the property, when purchased by 
Kalluram, became liis sole absolute pro¬ 
perty. 

11. As to the conduct of the widow of 
Rajaram Lai after his death, it is signi¬ 
ficant that, though he died in November 
1918, she did not send any notice to the 
tenants on the property, who were attorn¬ 
ing to Kulluram’s widow, to attorn to the 
plaintiff, although she published notices 
warning intending purchasers not to buy 
from Kalluram’s widow. It is remark¬ 
able that slie, examined as P. \V. 1, no¬ 
where says tliat she was told by lier hus¬ 
band that he and the minor plaintiff had 
an interest in this property. Surely at 
least when he was dying, Rajaram would 
have made her cognisant of the true state 
of affairs, so that she may look after her 
infant’s interest. It is clear that Rajaram 
left no record oral or verbal to his imme- 
•diate relations that his minoi son had any 
interest whatever in this property. 

12. The trying Judge had decided the 
case in the plaintiff’s favour on the foot¬ 
ing that the family never was divid¬ 
ed and that either the purchase by 
Kalluram was for the joint family or the 
series of transactions from 1894 to 1909 
were benami, and the property never 
passed from the family. The existence of a 
joint trade weighed most with him in 
deciding that there had been no division. 
I would lay more stress on the likelihood 
that the sale to Rangiah Chetty was a 
genuine sale and that the separate insol¬ 
vencies indicated a real division of status, 


and on the fact that the consideration for 
the purchase came from Kalluram alone, 
and on the conduct of Rajaram and his 
widow after the death of Kalluram which 
are only consistent with the theory that 
they knew plaintiff had no rights in the 
property bought by Kalluram. I consider 
that there is no evidence to show that 
tliroughout all the long series of transac¬ 
tions Rajaram was in such bad financial 
circumstances that we must presume that 
he was afraid to put forward in any quar¬ 
ter his claim or his son's claim to a share 
in this property. 

1 j. For the above reasons I would dif¬ 
fer from the trying Judge and hold on the 
ill'st issue that at the time of Kalluram’s 
purchase in 1909 the property had ceased 
to be joint family property, that the bro¬ 
thers had divided even before the plaint¬ 
iff’s birth and that the plaintifi has had no 
right to any share in the suit property. 
My conclusion would be that the plaintiff’s 
suit must fail in totOy as the property is 
self-acquired property of the first defend¬ 
ant’s husband to which plaintiff can have 
no manner of right. 1 would therefore 
reverse the decree of the lower Court and 
dismiss the plaintiff’s suit with costs to the 
2nd defendant here and below. 

Appeal allowed. 
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O. S. A. No. 11 of 1921 dated 9th March 
1922, from the judgment of Phillips, J. 
dated 8th November 1920. 

Contract Act S. llo —Warranty. 

The eSect of S. US h to lay down that, when 
there is no express warranty in the sale of goods, 
there is an implied'warranty of merchantcibility, 
that is to say, the goods shall be immediately 
saleable under the description by which they are 
known in the market. 8 M. h- W. Iy2, Foil.) 
Where QllOtb of goods were either damaged or 
seconds there was held to be a breach of 
warranty. Whether goods are what the law 
calls ** merchantable is a question of mixed 
fact and law. tl910 L. R. 2 K. ti. B31 loll.) 

One might apply the principle of de minimis 
to damage which, though it cannot be met by 
reconditioning, could be met by a small allow- 
auce but you oannot recondition goods with 
shortage of weaving and short composition. 
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It cannot be said that goods u.ro “ mer 
obantablo ’ if they only want some tiifling thing 
to be ooue to loake tbeui immediately saloable, 
and they are to be considered as merchantable, 
although not inmiedutely saleable, and although 
ij further expenditure of money is required by the 
purchaser to make them saleable. 

(P. 253, Col. 1 ; P. 254, Col. 1.) 

S. Doraiswainy Aiyar —-for the .Vppcl- 
lants. 

A. Suryanarayaniah —for the Respon¬ 
dents. 

Coutts-Tkotter, J This is an ap¬ 
peal from a judgment of Mr. Justice 
Phillips, sitting on the Original Side and 
the claim was one by the plaintiffs for 
damages for breach of warranty in re¬ 
gard to 15 out of a consignment of 25 
bales of sarries which were sold to them 
on the 28th August 1918. The learned 
Judge has followed the decision of this 
Court in Peer Mahamad Rowthcr v. 
Dalooram Jayanarayan (1), that the 
effect ot S. 113 of the Indian Contract 
Act is to lay down the same law in this 
country as in England, namely, that w-hen 
there is no express warranty in the sale 
ot goods, there is an implied warrantv of 
merchantability, that is to say, the goods 
shall be immediately saleable under the 
description by which they are known in 
the market. 

We have had put before us figures 
about these bales and the figures are 
rather startling. Out of 1037 pieces in 
the first bale 782 pieces w'ere damaged " 
and 105 pieces were what are known in 
the trade as " seconds,” which 1 under¬ 
stand means ot unequal length. That 
comes to this that 9/lOths of the whole 
pieces in the bale are defective ; and in 
money, taking Messrs. Walker & Co.’s 
allowanre of 8 annas for “ damaged ” and 
4 annas for “ seconds ”, Rs. 417-4-0 has to 
be allowed out of a total of about 
Rs. 8,000 tor the bale, that is, something 
like 1/16^ In the second bale out ot 1027 
pieces, 707 pieces were damaged and 
OJ pieces were seconds, that is about 
4/:3ths of the whole contents. In the third 
bale out of 907 pieces, 462 pieces were 

amaged and 143 pieces were se- 

conds, that is about 2/3rds ot the contents 
or the whole 


1 he only question before us and ul 
mately the only quest ion before the learm 

11918) M^W N 180=24 M. L. T. 227 

(1918) M. W. N. 658—8 L. W. 192=47 i. C. 5 £ 


Judge w-as whether on the facts of this 
case these goods were what tho law calls 
“ merchantable.” That is a question of 
mixed fact and law. Fhe attention olj 
the learned Judge does not appear to have 
been called to two cases in tlic Court of 
Appeal in England. The first is the case 
of Bristal 7'ra7nways etc., Carriage Co. v. 
Fiat Motors Ltd. and tJie other is the 
case of Jackson v. Rotax Motor and Cycle 
Company I shall go to the latter case 
because I think it enunciates the proposi¬ 
tions which are laid down in both perhaps 
in a form more easily applicable to this 
case. What happened in that case was 
this : large consignment of motor horns 

was sent from P'raiice to London. When 
they arrived the horns were'found to be 
dented and scratched, some badly polish¬ 
ed and some badly finished and j 64 horns 
out of a total of 609 were said to be 
defective. Tlie^niain causes of complaint 
were that the bell parts oi the horn were 
dented and scratched, that the tubes were 
discoloured and were badly finished and 
polished and that li of the horns were 

not of tiie pattern ordered, and the sellers 
were ready to substitute good horns for 
the wrong horns sent by mistake. The 
Official Referee appears to have misled 
himself first by thinking that what he 
really had to apply his mind to was 
whether these things were something 
different to those covered by the contract, 
(of course it was not in the least necessary 
tor him to put the case as higli as thatj 
and then he came to the conclusion that 
most if not all of the horns thus dented 
or otherwise injured could have been at 
very slight cost made merchantable. As 
legards the tubes, some arrived in a 
condition which required polishing or 
other work to make them merchantable, 
and in a few there may have been some 
careless work. But reviewing the evi¬ 
dence as a whole I cannot find that the 
goods as an entire consignment were un¬ 
merchantable so as to justify rejection ” 
and he accordingly gave the buyers 
an allowance and held that the goods 

were merchantable. Dealing with the 

u M this; 1 

shall have to read first the part which 

deals with the facts. “The case made 

out before the Official Referee was that a 

2. (1910) 2 K. B. 881. 

3. (1910) 2 K. B. 937. 
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very considerable portion of the horns 
delivered in London were dented and 
damaged in various ways, and that 
damaged state was partly due to the bad 
packing by the plaintiff in Paris and 
partly to injury sustained in the transit. 
Tlie Official Referee lias found not merel>' 
tiiat the horns were damaged in transit, 
but that owing to defective packing many 
of the horns as delivered were not in a 
merchantable state in the sense that they 
could without more have been disposed of 
reasonably and properly by the buyers as 
dealers in horns to any customer who 
wanted tlien and there a horn for a motor 
car, but in order to make them merchan¬ 
table they reciuired to lie polished and 
otherwise dealt with at a cost which he 
said would have been trilling.” Then 
the Divisional Court appears to have 
taken much the same view and the learn¬ 
ed Master ot Rolls says this: “The 
Divisional Court put what, so far 1 am 
aware, is an entirel\ new meaning on the 
word ‘‘ iricrcliantable ” namely that goods 
are ” merchantable ” it they only want 
some trilling thing done to make them 
immediately saleable, that they arc to be 
considered as merchantable, although not 
immediately saleable, and although a fur¬ 
ther expenditure of money is required 
by the purchaser to make them saleable. 
I am not aware of any authority for that 
view. It seems to me to be inconsistent 
with the language of the Sale of Goods 
Act to which our attention has been 
called.” And then he says that although 
a large proportion of the goods were 
merchantable this was not a case in 
which he could apply the doctrine of de 
miniynis. Farwell, L. J., applies the same 
principle and he says this : It may well 
be that in the case if a single horn out oi 
hundreds was not good the rule dc 
minimis would apply and it would be open 
to the jury, or to the Official Referee, to 
hnd that notwithstanding the fact that 
one or two items were unmerchantable 
the consignment as a whole, treating the 
contract as for a consignrnent, was 
merchantable but the Official Referee has 
not taken that view, and, as 1 under¬ 
stand his finding, I think it is untenable. 
This w'as a case w'here you could re¬ 
condition the goods but you cannot re¬ 
condition goods with shortage of weaving 
and short composition. I think one might 
apply the principle of de minimis to 


damage which, though it cannot be met by 
reconditioning, could be met by a small 
allowance. But I cannot understand the 
view that a bale of a thousand pieces of 
piece goods of which 9/lOths are damaged, 
however slightly is merchantable and that 
a seller can say to his buyer, you must take 
these goods and I will make you an allow¬ 
ance in respect of 9/lOths of them because 
they are damaged, or “ seconds.” A mere 
statement of the figures is enough to show 
according to the true principles of law 
laid down by the Court of Appeal in the 
two ca«cs which I have cited, that these 
goods were radically unmerchantable and 
that no seller could have forced them on 
an unwilling buyer. 

As Mr. Doraiswami Aiyar is willing 
to accept Messrs. Walker and Co.’s figures 
as between them and their vendors at 
8 annas a piece for “ damaged ” and 4 
annas a piece for “seconds,” the result 
will be that there will be a decree for the 
plaintiffs for Rs. 1,059-8-0 with costs here 
and below with interest thereon at 6 per 
cent, from the date of tJie lower Court’s 
decree. 

Ramesam, J I agree. 

Appeal allowed. 
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Ahmad Tliavibi Maraicair 

(A.K G.) ... Petitioner—Respondent. 

V. 

V S Basavn Maracayar ... Respondent- 

Petitioner. 

Petition No. J93 of 1922 dated 10th 
October, 1922, under S. 115 of Act V 
of 1908 and S. 107 of the Government 
of India Act, from order of Court of Sub¬ 
ordinate Judge of Negapatam dated 5th 
May, 1922 in O. P. No. 71 of 1921. 

Madras District Municipalities Acc (5 of 1920). 

S. iS—Dlectioii Buie 4 

Where a person whose name had been duly 
proposed and seconded, himself presided at the 
meeting aod conducted the ballot, opened the 
ballot box, counted the votes and acted as 
Returning Officer. Held this is “ taking part in 
a ballot.” The phrase is not restricted to the 
mere act of voting. 

The word Chairman in Sect. 28, inoludea, 

” Chairman Delegate” in cases where there ifl do 

Vioe'Chainuan. 
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Under the Madras Rules no breach of the rales 
whether mandatory or directory, shall invalidate 
an election unless the result of the election has 
been materially afieoted by such breach. 

When dealing with an election enquiry of thie 
kind, the Judge sits .as a Court subordinate to 
High Court and therefore S. 115 applies. 

(P. 255, Col. 1, 2.) 

C,P,G.t S. 115— Scope,—Material irregularity. 

What is a “ material irregularity” is a matter 
in itself undehnable and must be decided on the 
facts in each case. So far as it may bo nega¬ 
tively defined, it is not a mere mistake of 
fact or law unless that mistake has occasioned 
a wrong assumption or refusal of jurisdiction, 
since a Court which has jurisdiction to decide 
a case on a point of fact or law, has jurisdiction 
to give a wrong as well as a right decision on 
either point. 

But when there is jurisdiction and that juris¬ 
diction has not been excercised or has been ille- 
gaily or irregularly excercised, S. 116 will 
apply (case law discussed.) 

(P. 257, Col. 1.) 


S. Su'aniinathan and T. L. Ethiraj -for 
the Petitioner. 

V, N. Venkatavaradachariar for —the 
Respondent. 

Judgment:-—T hree main points have 

been argued on thi'' petition, (l) whether 
the statutory rules for the election of tiie 
chairman were broken : (2) whether 

having found that they were broken, the 

lower Court was not bound to lind further 
that that breach had materially affected 
the result ol the election, before it could 
set aside the election : (JJ whether il the 
Court has neglected so to find, this Court 
can, and, if it can, will, interfere in revi¬ 
sion, and in what manner it should so 
interfere. 

(2). As to point (l) whether the election 
rules have been broken, the lower Court’s 
finding appears to me to be a finding of 
fact, which in revision this Court will not 
ordinarily disturb. It is pleaded for 
petitioner that the lower Court’s finding 
is vitiated by a fundamental misreading 
of the rules which are statutory rules, i.e., 
that it is based on an error of law. 
Rule IV lays down that : 


No candidate whoso name has beoa piop') 
and seconded shall take part in a ballot 

It is admitted that petitioner, win 
name had been duly proposed and secoi 
ed, himself presided at the meeting a 
conducted the ballot, opened the bal 
box, counted the votes and acted 
Returning Officer. I am in full agn 
ment with the lower Court that t 
IS taking part in a ballot and tl 


that phrase is not restricted, as ixTitionorj 
argues to the more act ol voting. I'liei 
rule has clearly been framed to t arr\ out 
the salutary princiide that no man shall 
be a judge in liis own cause, and that il 
sliould not be in the power of one vitally 
interested in the result to dociih' on such 
questions intimately affecting tlie result, 
cr^,, the validit) of a particular vote, as 
the officer presiding at the ballot has to 
decide. The English law on this su[)ject 
is quite plain, see R. v. Owens (1) : R. v. 
White (2), and other cases cited on page 
lI5ofVol Ill of Rogers on h'loctions, 
18th I^dition, viz., that a candidate is 
precluded from acting as chairman at an 
election and is incapable of acting as a 
returning officer, and that if he so acts 
and is elected, hi.s election is voidable on 
petition ad hoc. IC 1, I liave no doubt, 
was designed to carry out the English 
Law principle. 

3. I have no doubt then that in this 
case R. 4 was broken, and that the lower 
Court, did not misinterpret the rules or 
the law relating to elections when it held 
so. It lias been urged before me that 
this K. 4 seems to be in direct contraven¬ 
tion of S. 28 of the Madras Munici¬ 
palities Act, Act V of 1920, which 
implies that at every meeting of the 
Council at which the Chairman is present, 
he shall preside. 1 he difficult\' is not 
met in my opinion by counter-petitioner’s 
suggestion of interpreting “absence “ 
as including “ incapacity." 'I'hese two 
words are in fact used in S. 18 
separately and as not impEing each 
other, and if the incapacit>- of'the Chair¬ 
man to preside had been contemplat¬ 
ed in S. 28 similar language to that 
used in S. 18 would have been em- 

has been obviously 
misread by the lower Court and has no 
application to the present point. The 
difficulty however is resolved by holding 
that the word Chairman in S. 28, in¬ 
cludes, ‘ Chairman Delegate ’’ in cases 
where there is no Vice-Chairman, and in 
tact it is clear that one must hold so, 
otherwise the “Chairman Delegate” could 
not preside at meetings at all, a reductio 
ad absurdum. The proper procedure then 
in cases like the present, is that the Chair- 
man, being inc apacitated from fulfilling 

1. (1869) 2 E. and E. 86. 

2. (1867) 2 Q.;B. 667. 
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his duty of presiding at the election 
meeting should under S. 18 appoint a 
Chairman Delegate, who under S. 28, 
would preside at the meeting. Whether 
the salutary principle that a man should 
not be a Judge in his own cause is pre¬ 
served by a procedure which allows hm 
to appoint his own Judge in his cause ma>’ 
well be doubted, but that is, so far as I 
can see, the result of the present proce¬ 
dure as laid down in the Act and the 
statutory rules. 

4. Be that as it may, the difficulty 
does not alter tlie fact that petitioner 
committed a breach of the election rules 
in presiding at the meeting and taking 
part in the ballot for tlie election at 
which he was a candidate. It does not 
however at all follow that the lower 
Court’s order setting aside the election 
was correct, hlere I come to point (2) 
argued before me. Under the statutory 
rules for tlie decision of election disputes 
published in the Fori St. George Gazette^ 
dated 30th November, 1920, page 607, 
non-compliance with the provisions of the 
Act or rules made thereunder can invali¬ 
date an election only if “the result of the 
election has been materially afTected 
thereby”. To that question the lower 
Court, has in my opinion, nowhere given 
its attention. Counter-petitioner argues 
that since the lower Court holds that the 
rule broken was a mandatory provision, 
it must be deemed to have held that the 
result of the election was materially 
affected, and relies on the ruling in 
Shyam Chand Basak v. Chairman, Dacca 
Municipality (1). What the election 
rules in Calcutta are, has not been stated 
before me. If they follow R. 13 of the 
English Ballot Act of 1872 as quoted at 
p. 532 of that ruling, they are wider in 
principle than the rules in Madras^^ for 
under R. 13 an election conducted not 

in accordance with the principles laid 

down in the body of the Act” may be 
declared “ invalid.” Under the Madras 
Rules no breach of the rules, whether 
mandatory or directory shall invalidate 
an election unless the result of the election 
has been materially affected by such 
breach. It is not an axiom then in this 
Presidency that the breach of a manda¬ 
tory rule will so affect an election. It is 

1 (1920) 47 Cal. 624=24 0. W. N. 189=30 

O.L.J- 270=53 I. C. 741. 


a question of fact to be decided and found 
by the Judge who hears the election 
petition. 

5. It was the more necessary for the 
lower Court to have decided this question 
in this case, as it was never even alleged 
much less attempted to be proved by 
counter-petitioner that the result of the 
election would have been different had the 
rules not been broken, and there is no 
suggestion that while the ballot was going 
on, the petitioner had to give and did give 
a decision on any point which could have 
effected the result of the ballot, and the 
majority of votes, in his favour was over¬ 
whelming. Counter-petitioner argues that 
the onus of showing that the breach did 
not affect the election lay on petitioner 
who had violated the rule. Granting so, 
it is still clear that the lower Court never 
put that issue before petitioner or called 
on him to prove it, while obviously it was 
unnecessary for petitioner to go out of his 
way to set out any rebuttal to a case 
never stated by counter-petitioner in his 

objection-petition to tlie lower Court. 

% 

6. The lower Court has thus neglected 
to put to itself and to the parties the 
question it had to decide before, under the 
rules, it had any legal power to set aside 
tlie election. I therefore come to the 
third point argued v/ 2 :., whether this Court 
can and if it can, will interfere in revision, 
riiat in a matter of this kind this Court 
has power to interfeie under S, 115 
of the Code of Civil Procedure has been 
lately decided by a Bench of this Court, 
in a ruling as yet unreported, in C. R. P. 
Nos. 341 and 342 of 1922.(4) I need 

not recapitulate the ratio decidendi of 
the defcisions of their Lordships Krislinan 
and Venkatasubba Rao, JJ., on this 
point with which 1 respectfully agree. 
They hold that when dealing with an elec¬ 
tion enquiry of this kind, the Judge is sit¬ 
ting as a Court subordinate to this Court 
and therefore S. 115 applies, 

7. Is the present case one then in 
which this Court should interfere in revi¬ 
sion ? The phrase in S. 115 which can 
be called in aid by petitioner is “ if such 
subordinate Court appears to have acted 
in the exercise of its jurisdiction illegal¬ 
ly or with material irregulaiity.” A good 
deal of discussion has centered round this 

4. [Since repotted as Eamastoami v. Velappa 
(1922. 16 L. W. 848..Ed.] 
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point and many case? have been cited to 
me for the purpose of showing in what 
sort or class of cases High Courts in India 
and in England have acted in revision. I 
need not deal with these cases in detail 
since they all lead to the same conclusion 
that what is a “ material irregularity ” is 
a matter in itself undefinable and must be 
decided on the facts in each case. So far 
as it may be negatively defined, it is not a 
mere mistake of fact or law [see Amrifrav 
Krishna Deshpande v. Balkrishna Ganesh 
Amrapurkar Kuppusicami Aiyangar v. 
Naravana Aivan^ar Jhotu Lai Ghose v. 
Ganouri and Venkataramanjjdu 

Naidu V, Ramaswami Naidn unless 
that mistake has occasioned a wrong as¬ 
sumption or refusal of jurisdiction [Atch- 

avva V. Sri Seetharamachandra Ran ^9) 

• « 

and Hindlev v. Joxnarain Marwari (^01] 
since a Court which has jurisdiction to 
lecide a case on a point of fact or law has 
jurisdiction to give a wrong as well as a 
right decision on either point. Thus 
where there is jurisdiction and that juris¬ 
diction has been exercised merely wrongly 
so as to eventuate in a wrong decision on 
fact or law, S. 115 cannot be called in 
aid. [See Privy Council ruling in Amir 
Hassan Khan v. Skeo Baksha Sin^h 
and the ruling in Shew Prosad Bungshi- 
dhnr v. Ram Chunder Harihux But 

when there is jurisdiction and that juris¬ 
diction has not been exercised or has been 
illegally or irregularly exercised, S. 115 
will apply, [see Privy Council ruling in Ba- 
lahrishna Udayar v. Vastideva 

8. I take the general principle to be 
this, that when a Court has taken up a 
point of fact or law for decision and has 
decided that point wrongly, it has acted 
with full jurisdiction and regularly and 


6. (18371 11 Bom. 483. 

6. (1916) 19 M. L. T. 24=3 L. W. 86=32 
I. 0. 8. 


7. (1918) 3 Pat. h. J 876=46 I. C. 176. 

8 (1915) 2 L. W. 709=13 M. L. T. 164 = 

^ J-358={1916) Nf W.N. 728=30 I. 0 
858 

9^ (1916) B9M»a. 105=18 M. L. T. 60=2 
M, L 3. 112=18 I. C. 555. 

. ’0- Ifi Cal 962=24 C. W. N. 288- 

54 I. 0. 439, 

Cal. 6=11 I. A. 287. 

328=28, I. 0. 977. 

r 793=44 I A. 261=15 A 

D. J. 645—2 Pat. L. W. 101=33 M L J. r.9=2( 

U. L. J. 143_1q Bom. li. R 716=(1Q17) Af W 

N- "28=6 L. W^501=22 0. W N ‘ B^r 

L. T. 48=40 I. 0. 650 (P. O-h 

1923 M—33 


legally and no revision lies imless that 
decision itself affects tJio Court’s own 
jurisdiction, but that when having juris¬ 
diction, the Court has failed or relu^’ed to 
take up the point for decision, it Iia-^ exor¬ 
cised its jurisdiction irrogulail), and tho 
more tlie failure or refusal an’cct^- tho 
exercise of its jurisdiction, tlie greater the 
irregularity will be. 

9. Applying that principle to the pre¬ 
sent case, and recalling my conclusion 
that the lower Court has omitted to decide 
whether tlie result ol the election was 
materially affected by tlie breach of the 
rules /.(?., to decide tlie one point in tliis 
case which gave it jurisdiction to set 
aside the election, I cannot come to any 
other conclusion than that the Subordi¬ 
nate Judge exercised his jurisdiction with 
material irregularit\'. Clearly he exer¬ 
cised it irregularly since he had no legal 
basis on which to set aside the election, 
and overlooked the one factor which alone 
ga\ e him jurisdiction to set it aside ; and 
clearly the irreguIaritN* was material fco- 
cause it may well be that if ho had decid¬ 
ed that question his decision miglit have 
been in petitioner’s favour and then he 
would not Iiavo set aside the election. 

10. T therefore under S. 115 (c) set 
aside the lower Court’s order and direct it 
to rehear and decide afresh the petition 
before it according to law. In doing so, 
tho Subordinate judge will consider, if he 
decides, that the election should be 
annulled whetlier having regard to the 
amendments introduced by Madras Act I 
of 1922 into Maclra-^: Act V of 1920, a 
fresh election is necessary. It is a point 
I have not heard at length in this Court. 

11. Costs of this petition and up to 
date in tlie lower Court will abide the 
result. 

Petition allowed : Case remanded. 


1923 Madras. 257. 

Krishn.-\n and Ramesam, JJ. 
Muham7riad Rowther Defendant—■ 

{T,S.N.) Appellant. 

vs. 

M.M. Abdul Rahman Rowther..,P\d.\nt\S — 

Respondent. 

Appeal No. 85 of 1922, dated 1st Nov¬ 
ember 1922, against the decree of the 
Court of the 2nd A. S. J. of Madura in 
o. S. No. 56 of 1921. 
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{a) Civil P. C., S. W^Might a»i4 ought. 

The first case waa for possession against the 
defendant as owner on the strength of plaintiff's 
title by purchase, the second case was again for 
possession on the strength of plaintiff’s title as 
owner by inheiitince. In both cases plaintiff 
was litigating under the same title namely, his 
ownership. Held he should have combined the 
two claims in the first suit. 

The joining together of the two claims, the 
one under the purchase and Ihe other as heir, 
would have led to no confusion or embarrassment. 

[P. 259, Col'^. 1, 2.1 

(/d Civil P. C., 0. 9, R. 2 —Res ju Tlcnta* 

A plaintiff is not bound under O 2, R. 2 to 
join in one suit all the causes of action he has 
got against the defendant : but that principle is 
not the one applicable to the question which 
refers to a plaintiif’s duty to bring forward all 
the grounds of his attack in support of the title 
that ho is litigating. 

A plaintiff is not bound to combine different 
causes of action in the same suit. 

[P. 260, Col. 2.1 

Krtshnan, T.—Thi^ an appeal by 

the defendant aigain'^t the decree of the 
2nd Additional Subordinate Jiuli^e of 
Madura in O. S. 56 of 1921 on his 
file. The only point arj^ued before us by 
the appellant is that the present suit is 
barred hy res judicata under S. 11 read 
with Explanation 4 of the Civil Procedure 
Code, The Subordinate Jud-^e has held 
that it is not so barred and lienee the 

appeal bv tlie defendant. 

The plea of res judicata is based on the 
former suit O. S.'No. lof 1916 brou.sdit 
by the present plaintifT aIon<g with the 
widow and dau'j:ht 0 r of his deceased 
brother one Mahomed Aluthu Ravuthar 
ag’ainst the heirs of one Varisai Rav'uthar, 
defendants 1 to 5 and a-ainst the present 
defendant as the 6th defendant and 
a^^ainst the heirs of the third deceased 
brother Maina Mahomed Ravuthar. His 
case there was that the properties in suit, 
the title-deeds of which stood in the name 
of Muthu Mahomed Ravuthar were pur¬ 
chased bv all the three brothers with 
their joint earnin;?s henami in the name 
of Muthu Mahomed and they really be- 
lonjred to all of them in equal one-third 
shares One of the items sued for was a 
house in Madura town. Muthu Maho¬ 
med had executed a sale-deed re;?arclini^ 
it to one Varisai Ravuthar and after the 
latter's death it had been sold by his heirs 
defendants 1 to 5 to the 6th defendant 
and he was in possession. It was alleged 
by the plaintiff* that the sale-dead to 
Varisai'Ravuthar was 'a nominal tran¬ 
saction not intended to convey title and 


that the 6th defendant had no title either, 
as he was a purchaser with notice of the 
defect of title. The pre^^ent plaintiff 
therefore claimed a one-third share for 
himself and plaintiffs 2 and 3 claimed 
another one-third share as heirs of Muthu 
Mahomed allowins^ the other one-third to 
the heirs of Naina Mahomed. 

The Subordinate Judge who tried the 
suit found that the property was not the 
joint acqui^tion of the brothers but be¬ 
longed to Muthu Mahomed alone and on 
that finding he dismissed the plaintiffs 
claim. He also found that the sale to 
Varisai Ravuthar was a nominal one and 
that the 6th defendant obtained no title as 
he was a purchaser with notice of the 
infirmity of title to his vendor. He thus 
gave a decree to plaintiffs 2 and 3 as 
the heirs of Muthu Mahomed but only 
for a one-third share as they had not asked 
for more although they were entitled to a 
five eighth share under the Mahomedan 
Law of inheritance on his finding. Plain¬ 
tiff did not appeal but the 6th defendant 
filed an appeal in the High Court. Plain¬ 
tiffs 2 and 3 filed a memo, of objections 
claiming their five-eighth share in the 
property under the Mahomedan law 
on the footing that the whole proper¬ 
ty belonged to Muthu as found by the 
Sub-judge. The High Court dismiss¬ 
ed the 6tli defendant’s appeal but gave 
a decree for five-eighth share to plaintiffs 
2 and 3. They have executed the decree 
and got possession of that share. 

It is for the balance, three-eighth share, 
of the house in Madura that the plaintiff 
brings the present suit against the 6th 
defendant. He now claims as tlie sole 
residuary heir to Muthu Mahomed being 
his sole surviving brother. Delendant 
contends that the plaintiff “ might and 
ought to have " claimed this relief in the 
alternative in the previous ^uit and not 
having done 5o he is barred by S. 11 
read with explanation IV from claiming 
it again. 

The previous suit was so far as the pre¬ 
sent defendant is concerned a suit for his 
ejectment from the suit house on the 
ground that he had no valid title to it or 
in other words that he was a trespasser; 
and it was ba^'ed upon plaintiffs title as 
owner by joint purchase with two others. 
The prayer for partition was only against 
the heir^ of his brother: It did not coazeca 
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the present defendant. It is conceded 
that in that suit plaintiff might have put 
forward his claim to ownership by inherit¬ 
ance as heir to Muthu IMahomed as an 
alternative claim. In fact though the 
ca^e of the plaintiffs two and three was 
also one based on Muthu Mahomed being 
entitled to only a third share as joint 
purchaser, they were given a decree for 
their five-eighth share in the whole pro¬ 
perty on the footing that it belonged 
solely to Muthu Mahomed. Plaintiff 
could have got relief on the same foot¬ 
ing in that suit if ho had put forward 
his claim as Muthu Mahomed’s residuary- 
heir. 

The question then is whether he 
“ought” to have put his present claim 
forward in that suit. The ruling in Wooma- 
tara Debia v. Unnoppoorna Dassee (l) is in 
point, where their Lordships of the Privy 
Council held that a suit to recover pro¬ 
perty on the ground that it was part of 
plaintiff s taluk was barred b> a previous 
suit for the same land on the ground that it 
was tanfir land or land which was obtain¬ 
ed by adverse possession as the two claims 
should have been combined in the first 
suit. In the case before us the first case 
was for possession against the defendant 
as owner on the strength of plaintiff’s 
title by purchase, the present case is 
again for possession on the strength of 
plaintiff s title as owner by inheritance. 
In both cases plaintiff is litigating under 
the same title namely, his ownership. Ho 
should therefore according to this ruling 

have combined the two claims in the firsa 
suit. 


In that case their Lordships followed an 
earlier ruling of theirs in Srimat Rajah 
Mootoo Vijaya Raganadlia Bodha Gooroo 
Swayii v. Kamala Nachior (2) where in 
the first suit the party rested his title upon 
the property being the separate property of 
the Zamindar whereas in the second suit 
he claimed title under a Will. That plea 
was held to be barred. 


the case in Woomatara Debia v. Unno- 

poorwa Dasee (l) is referred to in Rama- 
Iyer v.Vythinatha Iyer (j). The 

learned Judge while distinguishing it from 
the case before him which was one of re- 


0 H V ?• W. K. 163. 

2. a M. I. A. 50. 

Mad. 760 (774 and n5)=13 M. 


demption of a mortgage different from the 
one sought to be redeemed in the fir.a 
ca-'e though on the same proi)orty ob'orves 
that the suits in Woomatara Debia v. 
Unnopoorna Dasee (l) wore “both -uits 
based upon plaintiff’s title as owner'’ and 
that “the case is an authority only ior the 
position that if one is dispossessed of land 
and brings a suit to recover possession on 
the strength of his title, he must establish 
his title in that very suit by urging and 
proving all that would go to establish his 
title and cannot reserve one or more of 
such grounds for a future suit; and this 
is what is laid down in explanation 2 of 
S. 13, C. P. C., 1882 which is the same 
as explanation 4 to S. 11 of the present 
code. Even taking this restricted view 
of the scope of tlio decision without de¬ 
ciding whether it is correct to so restrict 
it, it appears clear that the present case 
falls within it and is covoi'ed by the ex¬ 
planation. 

The Privy Council again held in Ka- 
meswa Pershad v. RajJatmari Ruttan 
(4) that a suit to enlorce a charge on 
propert>' barred a second suit lor the 
same amount on a personal covenant to 
pay under the same agreement. Their 
Lordships say that “the question whether 
the second claim ought to have been put 
forward in the first case depends on the 
particular facts ot each case. When 
matters are so dissimilar that their union 
might lead to conlusion, the construction 
ot the word “ought ” would become im- 
poitant. In this case matters wore the 
same. It was only an alternative way of 
seeking to impose a liability upon Kaii 
Lahadui, and it appears to their Lord- 
ships that the matter ought to have been 
made a ground of attack in the former 
suit. ihis case shows that if a person 
has two grounds on which he could base 
his claim or title to a thing he must bring 
forward both in the first suit itself and 
he will be barred from bringing a second 
suit, unless indeed the union leads to con¬ 
fusion, In the case before us the joining 
together of the two claims the one under 
the purchase and the other as heir would 

have led tc no confusion or embarrassment. 

I plamtifi failed to prove the joint pur¬ 
chase he alleged, the property must have 
necessarily been taken to be Muthu 
lahomed s as th e deed was in his name 

(1893) 20 Cal. 79=19 L A. 234=6 Sat. 241* 


260 


MUHAMMAD ROWTHER V. ABDUL RAHMAN ROWTHER 1923 Madras 


and as the defendant claimed title 
through him for his alternative claim he 
would then have to prove only that he is 
a residuary to get relief on that ground. 
In either case the invalidity of the 6th 
defendant’s title must be proved so that 
the addition of the alternative case will 
have led to no confusion at all and no 
embarrassment to plaintiff in leading his 
evidence. 

The case in 20 Cal. was followed by 
their Lordships again in Moosa Goolain 
Arifj V. Ebrahim Goolaitb Ariff (5). I'hus 
it would seem clear on the authority of 
the Privy Council ruling that the plaintit't’ 
should have put forward all his grounds 
of attack to recover the suit house from 
the defendant and not having put forward 
his claim based on his right of inherit¬ 
ance in the former suit ho is now barred 
from doing so. The fact that plaintiff 
claimed in the first suit a one-third share 
by partition whereas now he claims a 
specific three-eighth share which alone is 
left with the defendant, the balance hav¬ 
ing been recovered from him by Muthu 
Mahomed’s widow and daughter, can make 
no difference to the application of tlie 
rule of res judicata : for according to 
both his claims the defendant had no 
right to any portion of the property 
he being a trespasser. A plaintilT cannot 
by claiming larger or a smaller share 
in the same property than in his 
first suit get rid of the effect of res 
judicata against him. In both ca^^es 
the relief against the defendant is to 
recover possession from him of the whole 
or part of the same property. 

Besides the abovementioned authorities 
the appellant cited Masilamania Pillai 
V. Thiruvengada Pillai (6) Rangas'o^ami 
Patrudu v. Appalaswami (7) & Guddappa 
V. Tikkappa (8). The respondent on the 
other hand has quoted a number of cases 
where it was held that the second suit was 
not barred but 1 think it is not necessary 
to discuss them at all. It is not possible 
to reconcile all the cases; but it may bo 
conceded that a plaintiff is not bound 

~5 U912) 40 Cal. 1=39 1. A. -237=16 C.W.N. 

987=23 M. L J. 215=16 C. h. J 642=14 Bom. 
L R 1211 = 12 M. L. T. 449=6 Bur. L- T. 211— 
(1*912) M. W. N. 1097=10 A. L. J. 48o=6 L- B. 
B. 119=16 1. C. 70 (P. C.). 

6. (l90S) 31 Mad. 385 

7 . ( 1916 ) 1 M. W. N. 286=34 L C. 466 . 

8. (1911) 25 Bom. 189=2 Bom- L. R. 872. 


under O. 2, Rule 2 to join in one suit all 
the causes of action he has got against 
the defendant; but that principle is not 
the one applicable to the question before 
us which refers to a plaintiff’s duty to 
bring forward all the grounds of his at¬ 
tack in support of the title that he is 
litigating. Reference must however be 
made to two of the cases relied on by the 
learned Vakil for the respondent: 26 Mad. 
760 a decision of this Court and Payana 
Reena Saminathan v. Pana Lana Palani- 
appa (9) a decision of the Privy Council 
in an appeal from Ceylon. In the former 
case it was ruled that the dismissal of a 
suit to redeem one mortgage did not bar 
a subsequent suit to redeem another mort¬ 
gage on the same property. I agree with 
this decision as the two suits are different 
from one another being based on two 
different contracts. The title or jural 
relationship in the two litigations are 
different as the terms of the two mort¬ 
gages which regulate that relationship are 
different. But I do not wish to be under¬ 
stood as agreeing to all the observations 
in that judgment. That case is really an 
illustration of the rule that a plaintiff is 
not bound to combine different causes of 
action in the same suit and does not apply 
here. 

In the Privy Council case cited in 41 I. 
A. tne first suit was on certain promissory 
notes, which failed as the notes were 
found to have been materially altered. 
The second suit was for money due under 
a certain award or settlement for which 
the notes had been given. The question 
considered in that case was not one of res 
judicata but whether the second suit 
was barred by reason of S. i4 of the 
Ceylon Procedure Code corresponding to 
O. 2, R. 2 of our Code, Their Lordships 
hold that the claim on the notes and the 
claim on the original consideration under 
the award or settlement were quite in¬ 
dependent claims and constituted “ two in¬ 
consistent and mutually exclusive causes 
of action ' and therefore the second suit 
did not offend against the section quoted. 
No question of the kind before us was 
raised and we cannot therefore treat it as 
an authority on that question. 

For the above reasons I hold that the 
present suit is barred by S. 11, explanation 

9. (1910/ 41 I. A. 142=18 0- W. N- 617=26 

I. 0. 228 (P. C.) 
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4, C. P. C. and must bo dismissed. 

I allow the appeal and dismiss the suit 
with defendant’s costs throughout. 

RamesanijJ .:—The facts are fully stated 
by my learned brother. 

The decision depends on a construc¬ 
tion of the words “ litigating under the 
same title ” taken with explanation IV 
in S, 11 of C. F. C. As a largo number of 
decisions, including those of the Judicial 
Committee are available as guides, it is 
futile to attempt to work out the details 
in the application of the section by mere 
consideration of the words of the section. 
On an analysis of the decisions cited before 
us, the following propositions may bo 
gathered from them;—(without attempting 
to generalise). 

(1) Where the creditor (hypothecatee) 
of a Hindu widow claimed to recover the 
debt from a reversioner who got into pos¬ 
session of the estate through a surrender 
by the widow a claim based on the ground 
of an express covenant at the time of 
surrender to pay the debt is barred by a 
prior suit to recover the identical debt 
where it w as based on the ground that it 
was beneficial to and binding on the 
reversioner —Karueswar Pcrshad’s case (4) 
20 Cai. 79 (P. C.). 

(2) Where the first suit was to redeem 
one mortgage it does not bar a suit to 
redeem a mortgage of a different date, 
though the property sought to be redeemed 
and the principal amount of the mortgage 
are identical (26 Mad. 760) Vecrana Pillai 
V. MiUhktimara Asary (lO) and Thira- 
kaitat Madathil Ramafi v. TJiiriUhiyil 
Krishen Nair (11) 

(2) Where tile first suit was based merely 
on the relationship of landlord and tenant 
between plaintilf and defendant (and not 
on plaintill s title as owner or otherwise) 
a second suit based on title is not barred. 
Man^alathainmal v. Veemppa Goundan 


In the first case the claimant litigates 

under the same title but not in the second 
and third cases. 

(4) Where the plaintiff sought to 
recover a property as owner, a second suit 
o recover the same property also as 


10 . (1904) iv Mad. 10-2 

11. U900) 23 Mad. 153 ’ 

12 . [1919] M. W. N. 287.=62 I 0.823 


owner is barred, even tiiough tJio details 
for the ownership arc different Ironi tliose 
in the first. 

(It is scarcely necessary to add that in 
cases 1 and 4 the facts which aic tlie 
basis of the second suit must liavc existed 
at the time of the tirst suit to attract tlic 
bar of res judicata). 'I'hc fourlli proposi¬ 
tion is supported bv 11 1 >. i... K. 158 (P. C'.j, 
40 Cal. 1 (P. C.) 25 P-om. 189 ; il Mad. 
395 and (1916)1 M. W. N- 286. 

In my opinion the decisions in Subra- 
vianiaii Clictty v Auihinarayauan (Pp, 
S. A. jsjo. 1606 of 1914 and S. A. ]So. 1391 
of 1917 (imreported) are inconsistent with 
11 B. L. R. 158 (P. C.). I also agree with 
Seshagiri Iyer, J.’s dissent in (1916) 1 M. 
W. N. 286 from the remarks at page 779 
of 26 Mad. 760. 

In the application of the fourth proposi¬ 
tion it must be remembered that the 
claim in the second suit must be either 
substantially identical with or paVt of the 
claim in the first suit. 

Coming to the present case, can there 
be any dilferencc for the purpose of res 
judicata merely because (1) the share 
claimed by the plaintiff in the present 
case is three-eighth and that in the former 
case was one-third and (2) there was a 
claim for partition in the first suit and 
none now ? 1 think not. In the first 
place, the share to which plaintiff was 
entitled in the former suit (on the footing 
that all the three brothers originally 
acquired the property) was not one-third 
but one-third plus three-eighth of one- 
third or eleven twenty-fourths, the plaint¬ 
iff being entitled to the extra one-eighth 
by reason of succession from the second 
brother. Though the results of this 
succession were overlooked, in so far as 
the two-thirds, claimed by all tlie three 
plaintiffs in the former suit were con¬ 
cerned, it was a claim for ejectment against 
the present defendant (whether the two 
thirds consisted belonging to 1st plaintiff 
and <^e third to 2nd and ird plaintiffs or 
eleven twenty-fourths to 1st plaintiff and 
five twenty-fourths to 2Dd and 3rd plaint¬ 
iffs). i be fact that a partition was asked 
for because the heirs of the 1st brother 
did not join as co-plaintiffs was a mere 
accident and does not change the character 
of the suit. 


% 


18. 7 M. L. J. 288. 
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Tho share now claimed (v/s., three- 
eighths) by the plaintiff was certainl)' less 
than the eleven twenty-fourths to which 
he was entitled at the time of the former 
suit (even on the allegation of acquisition 
by all the three brothers) though by an 
oversight as to the results of the death of 
the second brother, his title was described 
as that to a tliird ; and it certainly over¬ 
laps substantially the claim actually made. 
If the shares are identical though there is 
no claim for partition in the second suit, 
it cannot be said that the second suit is 
not barred and the non-identity of the 
shares is a mere accident and can make 
no difference for the application of the 
principle. 

In Balahhaddar Nath v. Ram Lai (l) 
Shivaram v. Nnrayan and others (2) and 
Konorrav v. Gurrav (J) the plaintiffs 
right as co-owner (ii^^ing the term generall}^ 
was admitted in the first and only the 
fact of a partition resulting in plaintiffs 
right to a specific plot was in dispute. In 
the interval between the two suits, he 
continued to be co-owner and the second 
suit for partition was not barred. In Nilo 
Ramachandra v. Govifida Ballal and 
others (4) (a suit for vattan property) some 
of the defendants in the first suit admit¬ 
ted plaintiff’s right though not tho one 
who was the contesting defendant in 
the 2nd suit. In Thandavan v. Valli 
Amrna (5) and Dhanapala Chett\' v. Anan- 
tha Chetty (6) the first suit was for a 
declaration and there was neither iden¬ 
tity of suit nor identity of issue as the 
validity of the Will in one case and the 
construction of the Will in the second 
were not in question in the first suit. In 
Allnnni v. Ktinjnshe (7) the karnavan had 
not exercised his right to resume as kar- 
navan at the time of the first suit. In S. A. 
No. 1391 of 1917 if the plaintiff’s right to 
his own undivided share was admitted 
in the first suit, that decision would have 
been distinguishable like 26 All. 501 and 
the case in 5 Bombay. As it is, I am not 
able to agree with it. It cannot ke said 
either in S. A. No. 1 j 91 of 1917 or in the 
present suit that if tho second claim was 

1. 26 All. 501. 

2. 5 BoDJ. 27. 

3. 6 Bom. 539. 

4. 10 Bom 24. 

6. 15 Mad. 386. 

6. 24 . L. J. 418. 

7. 7 Mad. 264. 


made alternatively in the first suit, the first 
suit would have been bad for mis-joinder 
of parties and of causes of action either 
under the present Code or the old Code. 
In the result I agree with my learned 
brother that the plaintiffs suit should be 
dismissed with costs throughout. 

Appeal allowed. 
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Spencer and Devadoss, JJ. 

Vad<imalai Pillai and 
others ... Appellants. 

V. 

SiihramoAiia Chettiar 
and others ... Respondents. 

Appeal No. 246 of 1920, dated 15th 
September 1922, against the decree of the 
Court of the A. S. J. of Cuddalore in O, S. 
No. 27 of 1919. 

(а) Hindu Law^Alienation by father — An- 
iecedent debt. 

A personal covenant given by a father at the 
time of entering into a mortgage could not bo 
do3cribod as “disconnected in fact as well as 
in time ^ Even if the personal covenant be con¬ 
tained in an earlier mortgage, as that earlier 
mortgage is an alienation and nob a debt, there 
is no autecodenoy on the principle of Chet Ram 
V. Ham Singh (1922 P. G. 247). Thus whether 
tho personal covenant be contemporaneous or 
previous, if it is part of a mortgage, it is not 
antooodenl in the legal Bonse. 

Whether there is an antecedent obligation 
dissociated in time and in fact from the Bale or 
mortgage in any particular case is a question of 
fact. 

[P. 264, Cols. 1, 2.] 

(б) Pro-note-^Collateral security. 

A security promissory note does not lose its 
character of being a negotiable instrument by the 
fact that title deeds were deposited as collateral 
security. 

[P. 265, Col. 1.] 

(c) Hindu'Lato^Alienation by father — Self- 
acquired property. 

If a father transfers property and it is clear 
that he intends bo p:irt with all the interest he 
possesses in any capacity in the property, a 
reoital in the deed as to its being his self-acquir¬ 
ed property is not sufficient to invalidate an 
otherwise proper transaction. 

[P. 265, Col. 1.] 

\d) Reg. Act, S 17 —Equitable mortgage. 

A writing which only gives tho pUintiff a right 
to obtain a mortgage deed neod not be duly 
registered. 

In oases ol equitable mortgages, the aot of 
deposit of title-deeds creates a mortgage and not 
any letter accompanying, preceding or contem¬ 
poraneous with the deposit which did not of 
itself purport to create a mortgage right. 

[P. 265, Col. 2.] 

\e) Hindu Law-^Joint family^Self-acquiai- 
tions^Nucleus. 
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If there is a large family nucleus and if the 
property in the possession of a member of the 
joint family can be ordinarily traceable to the 
income of the family nucleus, such property 
would be considered joint family property till it 
is affirmatively shown that that property was 
acquired without the help of and without 
detriment to the family nucleus. The question 
of onxis is not of muoh importance when all the 
evidence is before the Court. When it is found 
that the family nucleus is of such a obaraoter 
that it could not have yeilded any appreciable 
income and when there is no proportion between 
the family nuoleus and the fortune acquired in 
the course of a few years, the matter does not 
rest with mere presumptions alone. The Court 
has to see whether the acquisitions were made 
by a member unaided by the family nuoleus 
(case law discussed.) 

[P. 266, Col. 2.] 

A, Krishnasivavii Iyer and A. C. Sam- 
path Aiyanf^ar- —{ox the Appellants. 

V. Visvanatha Sastri and T. L. Yen- 
kalarama Iyer —-for the Respondents. 

Spencer, J,—Tliis suit was brought 
on the strength of an equitable mortgage 
made bv 1st defendant in favour of the 
plaintiff. Defendants 2 to 6 are the sons 
of 1st defendant. Defendants 7 and 8 are 
puisne mortgagees. Defendants 1, 2 and 
5 are now dead and defendants J, 4 and 6 
prefer this appeal. 

The evidence on record shows that the 
plaintiff was lending money to the 1st 
defendant in a series of transactions com¬ 
mencing from the 24th of August, 1907. 
Every time that accounts were settled bet¬ 
ween the parties a promissory-note was 
executed. On the IJth of October, 1910, 
the 1st defendant deposited title-deeds of 
landed property to secure a debt of Rs. 
10,900 carrying interest at 12 per cent., 
due on the 12th of October, 1913. On the 
1st of October, 1912, there was a consoli¬ 
dation of intermediate loans and on the 
4th October, 1913 there was a fresh con¬ 
solidation for which a promissory-note 
Ex. C for Rs. li,900 was executed. This 
was followed on the 7th of October, 1913, 
by a letter Ex. E giving particulars of 
the title-deeds deposited for the debt of 
Rs. 13,900. Exs. C (l) and C (2) are pro¬ 
missory-notes for the interest that subse¬ 
quently accrued. They are dated 17th 
February, 191.5, and 20th September, 1915 
respectively. Finally Ex. E (2) a letter 
dated the 20th September, 1915, was 
written by the 1st defendant to the plain¬ 
tiff stating that he consented to tlie title- 
deeds and other documents already 
deposited being held as security for interest 


amounting to Rs. 812 and odd lent upon a 
promissory-note of the same date, viz.. 
Ex. C (2). The deposit of title-deeds 
having been made in the Presidency Town 
of Madras was quite regular and valid 
according to S. 59 of the Transfer of 
Property Act. 

In appeal the following contentions 
have been raised: first, that the loan is not 
true, that the transactions between the 
plaintiff and the Dt defendant wore 
brought about in order to shield the pro¬ 
perty from his unsecured creditors and 
that being pressed by them ho filed a 
petition to be declared an insolvent on the 
23rd of :\Iarch, 1916 : Secondly, the soc’s 
interest is not affected by this equitable 
nioitgage as the father did not contract it 
for an antecedent debt in the sense that 
these words have been used in recent 
Privy Council decisions. Thirdly, as the 
father purported to be dealing with his 
own property, he did not make the inort- 
pge in his capacity of manager of the 
joint farnily and, therefore, it cannot bind 
the sons’ shares : fourthly, if the mortgage 
is partially effective over the father’s 
interests, the plaintiff can only proceed 
against the sons’ shares after exhausting 
his remedies against the father’s share^ 
Fifthly, Exs. Eand E (2) which are letters 
referring to the deposit of title-deeds are 
invalid for the purpose of creating a mort¬ 
gage as they have not been registered. In 
the lower Court an attempt was made to 
prove that the debts w’ere incurred for 
illegal and immoral purposes. Mr. A 
Krishnaswami Aiyar for the appellants 
frankly stated that he could show that the 
1st defendant w^as leading an immoral life 
but he admitted that he could not connect 
any particular debt vyith immorality. 
Iherefore, the defence which formed the 
subject of the 4th issue in the lower Court 
has not been pressed in appeal. [His 
Lordship then dealt with evidence and con- 

hrmed the finding of the Trial Court as to 
existence of the debt] 

The respondent’s answer to the second 

objection ,s tlueefold. First, he contends 
that the mortgage properties were in fact 

the seF-acquisitions of the 1st defendant 

and, therefore, no question arises as to 
the existence of an antecedent debt 
Secondly, he relies on the personal cove¬ 
nant given by the 1st defendant at the 
time when the mortgages were created, 
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if it be held that the properties mortgaged 
were really ancestral properties. And 
thirdly he has referred to the documen¬ 
tary evidence to show that in each case 
promissory-notes evidencing the father’s 
liability existed before the equitable 
mortgage on the family property was 
created. In the present case all the evi¬ 
dence is before us and upon that evidence 
it appears probable that the properties 
mortgaged were in reality the self-acquisi¬ 
tions of the 1st defendant. Although, 
when the 6th issue was before the lower 
Court, the Subordinate Judge observed 
that no attempt was made by the plaintiff 
to prove that the properties in the plaint 
schedule were the self-acquisitions of the 
1st defendant r ’ alleged in the plaint and 
as recited in Ex. E. Ex. E clearly states 
that the title-deeds, a list of which is con¬ 
tained in the letter, related to self-ac¬ 
quired immoveable properties, and there 
is no particular reason why the 1st defend¬ 
ant should have made this statement,if, in 
fact, it was not true. There is evidence 
that he was earning from Rs. 300 to 400 
a month when he was Du bash to Haji 
Jarhal Moideen ^ Co., and Messrs. Wilson 
Sc Co., and that he was living on the rice 
which he got from his village lands, {vide 
statement of D. W. 1). On the other 
hand, it has not been proved that a 
sufficient nucleus of ancestral property 
existed out of the income of which he 
might have acquired the lands which he 
subsequently mortgaged. The only family 
property which he appears to have 
possessed was Survey No, 61 valued at 
Rs. 200 and a house site No. 44 upon 
which there was a debt of Rs. 500. Ex. E 
contains a reference to item No. 7 a pro¬ 
perty worth Rs. 800 which was divided 
between the 1st defendant and his brothers, 
and Ex. D (6) is a deed of exchange 
relating to a house site worth Rs. 200. 
It has not been shown that any other 
ancestral properties existed, and thus by a 
process of exclusion it may be inferred 
that there was no source of income for 
the purchase of property of the value of 
the property concerned in this suit. On 
the 6th issue, I, therefore, find that the 
plaint properties were the self-acquisitions 
of the 1st defendant. 

On the second part of this issue I am 
of opinion that, even if they were not self¬ 
acquisitions,the mortgage is binding on the 
shares of defendants 2 to 6. The respon¬ 


dent’s pleader relies on the personal cove¬ 
nant of the Isfe defendant contained in the 

mortgages and he has argued that, if there 
is such a personal covenant, it will form 
a basis for a mortgage being ^effected by 
the manager of a Hindu family so as to 
bind the interests of the other members. 
In Sahu Ram Chandra v. Bhup Singh 
(1), their Lordships of the Privy Council 
laid down that to effectively bind the 
father’s issue, there must be 

An obligation not only antecedently incur¬ 
red, but incurred wholly apart from the owner¬ 
ship of the joint estate or the security afforded 

or supposed to be available by such joint 
estate ; ” 

and in the subsequent case Chet Ram v. 
Ram Singh (2) their Lordships say that 
the debt must be disconnected with the 
mortgage in fact as well as in time.” I 
do not consider that a personal covenant 
given by a father at the time of entering 
into a mortgage could be described as 
“disconnected in fact as well as in time.” 
Even if the personal covenant be contain¬ 
ed in an earlier mortgage, as that earlier 
mortgage is an alienation and not a debt, 
there is no antecedency on the principle 
of Chet Ram v. Rain Singh (2). Thus 
whether the personal covenant be con¬ 
temporaneous or previous, if it is part of 
a mortgage, it is not antecedent in the 
legal sense, and thus Ram Dei v. Suraj 
Bnksh (J), a decision of the Oudh Judicial 
Commissioner’s Court given before the 
Privy Council had decided Chet Ram v. 
Ram Singh (2) does not appear to be good 
law. 

Whetho’" there is an antecedent obliga-| 
tion dissociated in time and in fact froml 
the sale or mortgage in any particular 
case is a question of fact. In the present 
case, the accounts produced by the plain¬ 
tiff show that money was first advanced 
and afterwards security was taken. The 
learned Subordinate Judge in paragraph 
18 of his judgment has referred to the fact 
that promissory-notes, which might have 
been enforced against the 1st defendant 

1. (1917) 39 All. 437=44 I. A. 125=21 C. W. 

N. 698=1 Pat. L. W. 557=15 A. L. J. 4r,7=19 
Boro. L. R. 498=26 C. L. J. 1=33 M. L. J. 14 = 
(1917) M W. N. 439=22 M. L J. 22=6 L. W. 
213=89 I. C. 280 (P. 0.). 

2. (1922) P. 0. 247=49 I. A- 223=44 All. 868 
=16 M. L. W. 89=(1922) M. \V. N. 455=8 Pat. 

L T. 363=43 M L. J. 93=31 M. L. T. (P. C.) 
50=24 Bom. h. R. 1231 (P. C.). 

8. (1921) 23 0.0.204=7 0. L. J. 609=60 I 

O. 177. 
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who executed them, were in existence be¬ 
fore the title deeds were deposited under 
Exs. E and E (2). Ex. C which consoli¬ 
dated previous debts up to 1913 was 
dated the Mh of October, 1913. Ex. E, 
the letter referring to the deposit of title- 
deeds was dated three days later. In 
Ramacliaiidra Row v. Sesha Aiyangar (4), 
it M'as held that a piomissory note did not 
lose its character of being a negotiable 
instrument by the fact that title-deeds 
were deposited as a collateral security. In 
my opinion, the debts were, in the pre¬ 
sent case, sufficiently dissociated in time 
and in tact from the mortgages to con¬ 
stitute antecedent debts. It follows that 
the suit mortgage is valid against the in¬ 
terests of defendants 2 to 6, if they had 
any interest in the mortgage properties. 

It is unnecessary' to discuss the fourth 
point as 1 have found that the son’s in¬ 
terests are liable upon the footing of the 
suit transactions being mortgages. 


On the third point the appellants’ 
learned Vakil quotes the case of Balx^^cuit 
Singh V. R. Clancy (5). In that case the 
mortgage made by Sheoraj Singh was 
held to have been made not as manager 
of the family or as representing Maharaj 
Singh who was a minor and, therefore, the 
mortgage deed was void against Maharaj 
Singh and his interest in the estate. In 
the present case the first defendant did 
not purport to be mortgaging only his 
own share in the lands described in 
Ex. E and, therefore, it must be taken 
that he mortgaged such interest as he 
was capable of mortgaging thereby. If 
a father transfers property and it is clear 
that he intends to part with all the 
interest he possesses in any capacity in the 
property, a recital in the deed as to its 
being self-acquired property is not suffi¬ 
cient to invalidate an otherwise proper 
transaction. Vide Sabapathy Chetty v. 
Potinuswamy Chetty (6). 

The last point relates to the regis¬ 
tration of Exs. E and E (2). In Chtinilal 
V. Vithaldas (7) it was held that a docu- 
ment creating a charge by deposit of 


4. (1898) 3 M. L.J. 225. 

296=89 I. A. 109=(1912) 
W. N. 462=11 M. L. T. 944=9 A. L- J. 509= 

Vi 28 M. L. J. 1 

fi I- 0. 629 (P. C.). 

6. 11 N. L. R. 45=29 I C 862 

1005 L. R. 502=68 ] 


title-deeds required registration and could 
not take effect if unregistered. So far as 
this case decides that a writing winch 
only gave the plaintiff a right to obtain a 
mortgage deed should be duly registered, 
1 am not inclined to follow it, as no refer¬ 
ence has been made to the terms of 
S. 17 (2) (v) of the Registration Act 
which exempts from registration a docu¬ 
ment which does not of itself create a 
right over immoveable property but 
merely creates a right to obtain an¬ 
other document which will create or 
extinguish such right or interest. It is clear 
from a recent decision of the Privy Coun¬ 
cil in Rajangavi Aiyar v. Rajangavi 
Aiyar (8) that such a document would not 
require registration and would not be bad 
for want of registration. In Muthiah 
Chetty V. Kothandaramaswaini Naidu (9) 
it was pointed out that, in cases of equita¬ 
ble mortgages, the act of deposit of title- 
deeds created a mortgage and not any 
letter accompanying, preceding or con¬ 
temporaneous with the deposit which did 
not of itself purport to create a mortgage 
right. Bhoirah Chandra v. Ananth Nath 
(10) is another case in point. There it was 
held, quoting the words of Couch, C.J., in 
Jnngee Ball v. Sham Ball Missex (il) that 
if there is a memorandum accompanying 
an equitable mortgage, and, if without 
such a memorandum there would have 
been a complete equitable mortgage by 
the deposit of the deeds, the memorandum 
in such a case is only evidence of the fact 
of the deposit which might be proved by 
any other evidence. In Exs. E and E (2) 
there are no words purporting to pass an 
interest in immoveable property and, 
therefore, I hold that they do not require 
registration. 

The appeal thus fails on all points and 
is dismissed with costs of 1st respondent. 

Time for redemption is extended by six 
months from this date. 

Interest to be at the contract rate till 

the date fixed for payment, and 6 per cent 
thereafter. 


J.—L^uer stating tacts, the 
judgment proceeded to deal with evidence 

lAf v* (p. ari36= 

16 M. L. W. 616=69 I. C. 123. 

Qn?’ ^ 847=(1916) 2 M. W. N 

221=4 L. W. 472=85 I. G. 864. 

n. 20 w. R. 120. 
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relating to the genuineness of the loan 
and held it to be so and continued]. 

The next point urged for the appellants 
is that Ex. E, which was written about 
the time of the deposit of title-deeds, 
speaks of the properties as the self- 
acquired properties of the 1st defendant, 
and that as the plaintiff took from the 1st 
defendant what he considers to be self- 
acquired properties and as the 1st defend¬ 
ant did not purport to mortgage the 
properties as the father of defendants 2 
to 6 or the managing member of the joint 
Hindu family the 1st defendant’s share 
alone is liable for the mortgage debt and 
not the shares of his sons. It is true that 
Ex. E says : 

“I leave with you herewith the title-deeds 
and other documents of some of my self-acquired 
immoveable properties situate in the village...’*. 

Granting that the contention of the 
learned Vakil is correct, in view of my 
finding on issue 6 it would be unnecessary 
to consider whether the 1st defendant 
mortgaged the properties as the managing 
member of a joint Hindu family or an 
individual member hypothecating his own 
share of the property. The Subordinate 
Judge, for reasons which are not quite 
clear, says, in regard to issue 6, viz., 

“ Arc tho plaint properties the self-acquisitions 
of Ub defendant; even if not is the equitable 
mortgage nob binding on the shares of defend¬ 
ants !2 to 6 ? “ No attempt was made by the 

plaintiff bo prove that the proferties of the plaint 
schedule are the self-acquisitions of the Isb 
defendant as alleged in the plaint and as recited 
in Ex. E,and henoe the first portion of the 
issue is found in the negative and against 
plaintiff. 

I cannot accept the finding of the 
Subordinate Judge in the light of the evi¬ 
dence that has been adduced. The 1st 
defendant got, by partition with his 
brothers in 1897 a piece of land worth 
Rs. 200 and a house worth Rs. 200 with 
a debt of Rs. 500 to be discharged. It is 
admitted that the 1st defendant came to 
Madras and was employed in 1886 as a 
clerk to the Dubash of Carl Simon 
Soehne, that for about 7 or 8 years from 
1896 he was Dubash to Messrs. Wilson 
& Co., that his income was from Rs. jOO 
to 400 a month and that he was earning 
about Rs. 100 a month till the date of his 
insolvency in 1916. It is contended by 
the appellants that the onus is upon the 
plaintiff to make out that the properties 


mortgaged to him are the self-acquisitions 
of the 1st defendant and that he has not 
discharged the onus and that it cannot be 
said in the circumstances that the pro¬ 
perties mortgaged are the self-acquisitions 
of the 1st defendant. The family proper¬ 
ties which are said to be worth Rs. 200 in 
1897 are said to be worth Rs. 800 in 
1901. Whatever might have been the 
value of that plot of land, it could not 
have yielded any appreciable income from 
which it could be said that the plaint 
properties as well as other properties of 
the 1st defendant have grown up. The 
principle in all these cases is that if there! 
is a large family nucleus and if the pro-l 
perty in the possession of a memberl 
of the joint family can be ordinarily 
traceable to the income of the familyl 
nucleus, such property would be consider¬ 
ed joint family property till it is affirm¬ 
atively shown that that property was! 
acquired without the help of and without! 
detriment to the family nucleus. The 
question of onus is not of much import-l 
ance when all the evidence is before the 
Court. When it is found that the family! 
nucleus is of such a character that it 
could not have yielded any appreciable! 
income and when there is no proportion 
between tho family nucleus and the! 
fortune acquired in the course of a few! 
years, the matter does not rest with mere! 
presumptions alone. The Court has to see 
whether the acquisitions were made by a! 
member unaided by the family nucleus.| 
Mr. Mayne quotes with approval the 
observations of Grant, J., in Gooroochurn 
V. Goluckmoney (12) : 

“ Where the property descended is incapable 
of being considered as the germ whose improve¬ 
ment has constituted the wealth subsequently 
possessed, this wealth must evidently be deemed 
acquired e»g. An ancestral cottage never con¬ 
verted, or capable of conversion to an available 
amount into money, in which the maker of the 
wealth had the trifling benefit of residing with 
tho rest of the family when ho commenced turn¬ 
ing hia industry to profit—so of other things of a 
trifling nature.” (Mayne’s Sindu Law, 8th Edl- 
tion, page 368). 

In a recent case reported in Narayana 
Rao V. Venkatakrishna Rao{l3) the learn¬ 
ed Chief Justice and Seshagiri Aiyar, J., 
quote with approval the observations of 
Chamier, J., in Ramakrishnan Das v. 


12. Fulton 165 at p. 181. 

18. (1914) 37 M. L. J. 677=26 I. 0. 68. 


1923 Madras 


VADAMALAl PILLAI V. SUBRAMANIA CHETTIAR 


267 


Tunda Mat (14) and lay down the law 
thus: 

“ Under the Hindu Law mere living together 
of the members of a family will not make them 
joint owners of propeities acquired by each 
individual member. There must have been a 
nucleus of ancestral property which was utilis¬ 
ed for the purpose of making the subsequent 
acquisitions or the members must have thrown 
their joint earnings into hotchpot with the in¬ 
tention of giving up their icdividual rights in 
them.” 

Chamier, J., examines all the previous 
rulings on the subject in Ram Kishan 
Das V. Tunda Mai (14) and says that ; 

“ There is no presumption that property found 
in the possession of any one member is joint 
family property unless it is shown that the 
family as such possessed at least some property.” 

In another place the learned Judge 
says: 

“ That it is only when there is ancestral pro¬ 
perty by means of which other pioperty may 
have been acquired, then it is for the party 
alleging self.acquisition to prove that it was 
acquired without any aid from the family es. 
tate. We entirely agree with these proposi¬ 
tions.” 

The appellants rely on Kundan Lai v. 
Shankar Lai (15), Luxhnan Roxo Stidasexc 
V. Mullar Ro-w Bajec (16), Tottempudi 
Venkataratnam v. Tottempudi Sesham- 
ma (17) and Gokal Chand v. Hukam 
Chand-Nath Mai (18), for the position 
that the mere fact that there is a family 
nucleus is sufficient to make out that ail 
the acquisitions of a member belonging 
to the family are joint family propertN' 
and that the onus is heavily on any one 
who asserts that it is his self-acquisition 
to show that no part of the family nucleus 
went to help the member in the acquisi¬ 
tion of such property. In the Lahore 
case the salary and acquisitions of a Civil 
servant were considered joint famil}' pro¬ 
perty as he was educated in England for 
several years at considerable expense to 
the family, and as the costly education he 
received enabled him to get into the Civil 
Service. Their Lordships of the Privy 
Council observe at p. 49 : 

14. (1911) 83 All. 677=8 A. L. J. 723=10 I. 
C. 548. 

15. (1913) 85 All. 664=11 A. L. J. 910=211. 
0. 18. 

16. 2 Knapp 60. 

17. (1904) 27 Mad. 228. 

18. (1921) 2 Lab. 40=48 1. A. 162=23 Bom. 
L. R. 671=19 A. L. J. 249=40 M. L. J. 827=2 
Pat. L. T. 201=83 C. L. J. 855=29 M. L.T. 268= 
(1921) M. W. N 176=25 C. W. N. 684=14 L. W. 
496=42 P. W. R. 1921=3 U. P. L. R. (P. C.) 
12=60 I. C. 879 (P. 0.) 


** If he desired to give evidonoo to show that 
big gpecialittod education in Eoglard wus obtain¬ 
ed by * the presentg of a friend,' tIio charitable 
beuefactloDB or tho educational foua<lationfl of 
Btrangors, or by hia own self taught oflorts. this 
should have been done by him at the trial.” 

In Kundan Lai v. Shankar Lai (15) it 
was held that property in tho possession 
of a joint Plindu family sliould bo presum¬ 
ed to bo joint family property until tho 
contrary is sliown, oven thougli it might 
have been acquired in the name of a 
particular member of the family. Rich¬ 
ards, C. ]., observes at page 568 : 

” The normal and natural condition of thQ 
family being one of complete unity of interest, I 
cannot hold that any presumption arises from 
the mete fact that the pioperiy has been acquir. 
ed in the name or names of one or more members 
of the joint family. If this view be ooircct, the 
plaintiff ought to have proved that the property 
was acquired with the sepaiate property of 
Mohan Lai or at least that after its acquisition 
be held it as separate property excluding the 
other members.” 

The decision in Kundan Lai v. Shan¬ 
kar Lai (15) is no authority for saying 
that whenever property is acquired by a 
member of a joint Hindu family, it must 
necessarily be presumed to be joint. 
Where it is proved that there is no family 
nucleus which might in the ordinary 
course of things have helped liim sub¬ 
stantially in acquiring it, there is no 
warrant in any of these cases for the posi¬ 
tion that, where the family nucleus is so 
small that it could not by any stretch of 
imagination have been the means of ac¬ 
quiring any portion of the property stand¬ 
ing in the name of a member, such property 
should be held to be joint family property. 
In Tottempudi Venkataratnam v. Tottejn- 
pudi Seshammain) the facts were, one 
Subbiah died in 1897 leaving two sons 
and 4 daughters and he bequeathed by his 
will certain legacies. In the will he stated 
that the properties were his self-acquisi¬ 
tions and that he had a right to dispose 
of them. A suit was brought for a declara¬ 
tion that the will was invalid as Subbiah 
could not dispose of joint family property 
to the prejudice of his sons. The Sub¬ 
ordinate Judge held that the property was 
joint family property and could not be 
disposed of by will. On appeal the District 
Judge reversed the Subordinate Judge’s 
decree on the ground that the property 
was the self-acquisition of Subbiah. The 
High Court reversed the decree of the Dis¬ 
trict Judge- and restored that of the 
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Subordinate Judge. Sir Arnold White, 
C. and Moore, J., in the course of their 
judgment observed as follows : 

“ Eliminating, then, the mattera upon which 
the Dietrict Judge based his conclusion, what is 
left to rebut the preBumption that the property 
was family property except the fact that from 
small beginnings the property became something 
considerable, worth about Ks. 20,000 ? This is 
not enough. As the Subordinate Judge points 
out the growth of the property was the worfe of 
over half a century and was partly at least the 
product of the skill and labour of Subbiah's 
father, and, admittedly, there was a oonsideraMe 
nucleus of joint property to start with.*’ 

Here there is a clear finding that Sub- 
biah’s father acquired considerable pro¬ 
perty and the family nucleus was large. 
I'hat case can have no application to the 
facts of the present case where it is admit¬ 
ted that the family nucleus at the time of 
partition was worth only about Ks. 400 
burdened with a debt of Rs. 500, Cases 
can be conceived where the family nuc¬ 
leus is mortgaged and money raised on the 
security of it with which a trade is started 
and acquisitions made out of the savings 
of the trade profits; or where the family 
nucleus is given as security for an appoint¬ 
ment such as that of Du bash or Cash keep¬ 
er and but for such security the member 
could not have secured the appointment, 
in such cases it may reasonably be held 
that the family property was the means or 
the foundation of the fortune, that was 
acquired afterwards. Can it be said that 
Srinivasa Filial the 1st defendant ever 
raised any money on the security of the 
family property y Is there any evidence 
that such property was offered as security 
for getting employment in Madras y In 
the partition-deed of 1900, Ex. D (6), there 
is a recital that Srinivasa Filial had gone 
to Madras for employment. It is in evi¬ 
dence that he was employed as clerk to a 
Dubash in 1886 and that he rose to the 
position of a Dubash in another firm in 
1896 and he continued to be so for 7 or 8 
years. Srinivasa Pillai who was evidently 
a man of business, was able to acquire in 
the course of 10 or 13 years property worth 
Rs. 30,000 to 40,000. When it is remem¬ 
bered that he borrowed large sums of 
money from the plaintiff ostensibly for the 
purpose of buying property, one cannot but 
come to the conclusion that the property 
standing in the name of the 1st defendant 
was his own self-acquisition and was not 
the outcome of any family nucleus. In one 
of his letters Srinivasa Pillai tells the 


plaintiffs that he was arranging for the 
purchase of a land and that he was going to 
get the document registered in Chidamba¬ 
ram. That evidently shows that he borrow¬ 
ed money for buying property. It is not un¬ 
usual thing for people who are in receipt 
of a good income to buy property in their 
own native village by borrowing money in 
the hope of discharging the debt from their 
earnings. There is no reason why the 
plaintiff’s evidence as to what 1st defend¬ 
ant told him at the time when he borrow¬ 
ed money, that he wanted money for 
buying properties in his village, should not 
be accepted. I hold in the circumstances 
that it has been clearly proved that the 
properties are the self-acquisitions of the 
1st defendant. 

The next point urged by the appellants 
is that Ex. E is a document which requires 
registration and therefore, no mortgage 
decree could be given in plaintiff’s 
favour. If Ex, E is itself the only evidence 
of the transaction, or if by itself created 
any rights, then no doubt, the appellants’ 
contention would be good. Put we find 
here that the documents of title were 
deposited as securit\' from the very begin¬ 
ning of the dealings between the plaintiff 
and the 1st defendant. The plaintiff main¬ 
tains what is known as security register 
book. In it, it appears that some docu¬ 
ments were deposited with him so far back 
as 1897 and as properties were acquired 
ver>' probabh' other documents were de¬ 
posited and finally in 1913 accounts were 
settled and a list of the documents in de¬ 
posit was prepared. J consider Ex. E not 
as a mortgage transaction itself but as a 
list showing the items of properties mort¬ 
gaged and the number of documents left 
with the plaintiff. The words in Ex. E 
are important : 

“ Aa yoa have paid me the sum of Rs. 13,900 
on my simple promissory note of the 4th instant, 

I leave with you herewith the title-deeds and 
other documents of some of my seif-acquired im¬ 
moveable properties situated in the village of 
Uttamsolamangalam.Chidambaram Taluq, South 
Arcot District as per particulars below to be held 
by you in deposit as collateral security for the 
said loan until its rep.iyment to you ” 

' When there is clear evidence that 
documents were deposited from time to 
time and monies were advanced from time 
to time, it cannot be said that the deposit 
of title-deeds was made by this document. 
This document gives particulars of title- 
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deeds left with the plaintiff. Though the 
present tense is used, it cannot be said 
that the documents were left only after 
the date of this document or on the date 
of this document. The appellant’s rely 
upon Chunilal v. Vithaldas (7). With 
great respect it is very difficult to follow 
the reasoning of the learned Judges of the 
Bombay High Court. S. 17. Sub-S. (2) 
Cl. (5) of the Registration Act is quite 
clear;— 

“Any document not itself creating, deolating, 
assigning, limiting or extinguishing any right, 
title or interest of the value of one hundred 
rupees and upwards to or in immoveable property 
but merely creating a right to obtain another 
document which will, when executed, create, 
declare, assign, limit or extinguish any such 
tight, title or interest need not be registered. *’ 

In the lace of tliat the learned Judges 
hold that though a document creates only 
a right to get another document, still it 
requires registration. The recent decision 

in the Tinnevelly 
case IP.C. Appeal No. 113 of 1921 Rajan- 
^ain Ayyar v. Rajaiigarn Ayyar (8),] is 
clearly against the decision in Chtini Lai 
V. Vital Das (7). The deposit of title deeds 
could be proved even though a letter 
accompanying it cannot be proved unless 
it be that the letter itself is the onh' 
evidence of the transaction. This was 
held in Mtitliiah Chctty v. Kothaiidafattia- 

swami Naidu (9) Seshagiri Ayyar, J., 
observes at page 476 :— 

“ There is clear authority which 1 am prepar¬ 
ed to follow that if the letter made a bare 
reference to the factum of deposit and to the 
creation thereby of the equitable mortgage, no 
question of ttamps or registratifm would arise. ’ 

1 hold that Kx. K does not require 
registration and that the mortgage by 
deposit of title-deeds is proved by the 
evidence of the plaintiff and the account 
books which he has produced which 
clearly show that the documents of title 
were given as security. 

In the light ot my finding on issue 6, 
viz,j the properties were the self-acquisi- 
tmn of the 1st defendant, it is not 
necessary to consider the contentions 
urged by the appellants that the debt is 
not inding upon the other members of 
the family, defendants 2 to 6 and that 
there being no antecedent debts for which 
the father could alienate the familv pro¬ 
perty, the mortgage itself being the' only 


transaction, the alienation could not bind 
them. The question whether a mortgage 
in which there is a personal covenant to 
pay, can be considered to be antecedent 
debt is an interesting question and lias not 
arisen for consideration by the Privy 
Council. In the three cases decided by 
the Privy Council Salni Ram Chandra v. 
Bhup Singh (1), Chet Ram v. Ram Singh 
(2)Jogi Das V. Ganga Ram (19) there was 
no personal remedy against the father 
outstanding as the mortgage properties 
alone were security for the debts. That a 
mortgage debt without a personal liability 
of the father cannot sustain a subsequent 
alienation is quite clear Iroin the three 
cases ; but it is not quite clear whether a 
subsequent alienation in order to prevent 
the personal remedy m a mortgage deed 
being enforced against a father would bind 
the sons and it is a matter which requires 
consideration. In the case of a simple 
mortgage or even in tlie case of usufruc¬ 
tuary mortgage where there is a personal 
covenant to pay, it is open to the mort¬ 
gagee to give up his security and ask fora 
personal decree and a personal decree 
could sustain a subsequent alienation by 
the father. Again wliere there is a 
personal covenant and the mortgagee 
obtains a mortgage decree and the mort- 
gage property is not able to satisfy the 
decree-amount the father would be per¬ 
sonally proceeded against, in which case 
also the unsatisfied portion of the mort¬ 
gage decree by the sale of the mortgaged 
property would sustain a subsequent 
alienation. Where the personal covenant 
to pay is outstanding in a mortgage docu¬ 
ment, I cannot sec why that covenant 
cannot sustain a subsequent alienation as 
an antecedent debt, even though no decree 
has been passed to enforce it. It is 
unnecessary to pursue this inquiry' further 
as any conclusion that can be arrived at 
might be considered obiter in the light of 
the finding on issue VI. 

In the result, the appeal is dismissed 

with costs of the plaintiff. Time for 

redemption extended to six months from 

this date. Interest at contract rate to 

date of payment fixed, thereafter at six 
per cent. 

Appeal dismissed. 


(19) (1917) 21 C. W. 
739=42 I. 0. 791 (P. C. 


N. 957=(1917) M. W. 
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Olpfield, J. 

Sudali Mtithu Pillay ... Petitioner. 

V. 

V. Sudali Muthii Pillay 

and others ... Respondents. 

Civ. Rev. No. 873 of 1921, dated 5th 
October 1922, against order of Sub-J. of 
Tuticorin in A. S. No. 46 of 1921, dated 
23rd day of November 1921. 

(а) Civil P. C. 116—Order as to Court fee. 

The petitioner was directed to pay ad valorem 

fees on the amount at stake in bis miscellaneous 
appeal, against an order in restitution prooeed- 
ings under S. 144, instead of the fixed fee of 
eight annas, which he had actually paid. Held 
the order was revisable as it was a decision of a 
case. 

[P. 271, Col. 1.] 

(б) Court Pees AcU S. //, Art. 2,—G.P.O., S 144, 

Applications in restitution are to be regarded 
as applications in execution and on appeals from 
sucb orders Court foe is leviable under schedule 
2, Art. 11. 

[P. 271, Col. 2.] 

K. Rajah Iyer and P. V. Krishnaswamy 
Iyer —-for the Petitioner. 

C. S. Venkatachariar —for the Respond¬ 
ents. 

Judgment : —In this petition I am 
asked here to revise the order of the Sub¬ 
ordinate Judge of Tuticorin directing the 
petitioner, appellant before him, to pay ad 
valorem fees on the amount at stake in 
his miscellaneous appeal instead of the 
fixed fee of eight annas, which he had 
actually paid. 

The first question raised before me is 
whether this is a case, in which this Court 
can interefere in revision with reference 
to the terms of S, 115 Civil Procedure 
Code. In order to bring the matter within 
the section I have first to find whether 
there is a case which has been decided by 
a Court. The respondent contends that 
there is no such case, because the lower 
Court’s order does not decide anything at 
all, being merely a conditional order which 
declares that the petitioner’s appeal will be 
dismissed, if payment is not made within 
a month. The petitioner, it is urged 
should have waited until a month had 
expired, allowed his appeal to be dismissed 
and then brought a second appeal against 
the dismissal in the ordinary course. 
Authority is against this contention. There 
are, firstly, cases resembling the present 
case generally? in which this Court has 


interfered in revision with merely condi¬ 
tional order, containing a declaration that 
some result will follow in case a specified 
condition is not complied with. In Sita- 
ramayya v. Ramappaya (1), Arunachallam 
Chettiar v. Arunachallam Chettiar (2) and 
Shanmuka Nadan v. Arunachallam Chetty 
(3) this Court interfered by way of revi¬ 
sion with orders directing the correcting 
of misjoinder of parties or cause of action, 
failure to comply with which would have 
been followed by the dismissal of the 
suit at some later date. And there is fur¬ 
ther a decision of this Court, in Doddu 
Sannekappa v. Sankrayya (4), which is 
directly in point. It is urged that the 
cases relating to misjoinder afford no 
guidance here, since in them if the pro¬ 
ceedings had been allowed to go on on a 
mistaken basis substantial expense and 
trouble would have been wrongly imposed 
on the party, whereas, here the only result 
of a refusal to deal with the order before 
me in revision will be that the petitioner 
will have to submit to the dismissal of his 
suit in consequence his refusal to pay 
and to file an appeal against that dismissal 
without being put to any expense in conse¬ 
quence ot the continuation of the proceed¬ 
ings. But that distinction takes no account 
of a more important consideration com¬ 
mon to these cases and to this : the possi¬ 
bility that in appeal this Court may confirm 
the lower Court’s order and yet may not 
exercise its discretion to give the petitioner 
an opportunity to comply with it. The 
petitioner is entitled to avoid the risk of 
any such refusal, on the part of this Court 
to exercise its discretion in his favour 
convenience and authority justify a deci¬ 
sion that there is before me a case which 
has been decided. 

1 turn next to another question, whether 
the requirement of S. 115 that the Sub¬ 
ordinate Court has failed to exercise a 
jurisdiction vested in it or has acted in 
the exercise of its jurisdiction illegally is 
fulfilled. Something has been said of the 
wording of S. 12 of the Court Fees Act, 
under which the decision of the Court, in 


1 (1917) 5 L. W. 207=89 L C. 160. 

2. 1922 Mad. 436=43 M. L. J. 218=16 M. 

L. W. 175=(1922) M. W. N. 458. 

8. 1922 Mad. 332=45 Mad. 194=42 M. h. J* 
97-80 M. L. T. 172. 
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which the plaint is filed, is final as be¬ 
tween the parties to the suit. But that has 
been explained in Lakshmi Amma v. Jana 
majayan Nambiar (5) as not debarring 
the appellate Court from dealing with the 
question as to the category, in which the 
suit is to be placed for the purpose of 
determining the Court-fee, Generally it is 
impossible to hold that the order directing 
the dismissal of an appeal in case the pay¬ 
ment is not made is not a refusal to exer¬ 
cise jurisdiction in that appeal, and the 
fact that such refusal is conditional has 
already been dealt with in connection with 
the question whether there is a case which 
has been decided. Taking this view I 
hold that it is open to me to proceed with 
the present case under S. 115, Civil 
Procedure Code. 

To turn to the merits, the question is 
whether this appeal, relating to a claim 
under S. 144, Civil Procedure Code, to res¬ 
titution, should be valued ad valorem 
under Sch. (l) Art. (b) of the Court 
Fees Act or should be valued simply as an 
appeal. This appeal is not from a decree 
or order having the force of a decree under 
Sch. (2) Art. 11. 'The latter provision is 
applicable, if at all, in virtue of hlotifica- 
tion 4344 S. R. dated 6th October 1893 
published in the Ga'^etteof the Government 
of India 189j, Part 1, page 575, directing 
that the fee chargeable on appeals from 
orders under S. 214 (c) of the Code of 1882 
then in force shall be limited to the 
amounts chargeable under the Article last 
referred to. Difficulty arises from the 
reference in the notification to the previous 
Code and the difference between the word¬ 
ing in that Code and in the Code now in 
force, the provision relating to restitution, 
S. 144 of the present Code, differing in 
certain respects from the former S. 583. 
It is common ground tiiat before this 
change in the law, applications for 
restitution were in every sense applications 
in execution covered by S. 244. But the 
respondents contend that applications for 
restitution are now made, not in execution, 
but in virtue of a substantive right, con¬ 
ferred by the section. If the respondents’ 
contention is well founded, it will no 
doubt be impossible to apply the Govern¬ 
ment of India Notification or Sch. 2, 
Art. 11 of the Court Fees Act to such 
an appeal as that before me. 


As regards the wording of the present 
Code I have been referred first to the 
definition of the decree in S. 2 (2) in 
'which section orders under S. 47 and 
orders under S. 144 are mentioned sepa¬ 
rately, the inference supported being that 
under the present Code they are regarded 
as differing in nature. There is then the 
difference between the wording of the 
former S. 583 and the present S. 144, 
especially the omission from the latter of 
any reference to the rules prescribed for 
regulating proceedings in execution and a 
very comprehensive description in it of 
the orders which can be made in restitu¬ 
tion proceedings including those for pay¬ 
ment of damages as compensation which 
(it is said) are essentially different from 
those which an executing Court can 
ordinarily pass. This argument is however 
supported by reference to only one deci¬ 
sion Jivaravi v. Nand Ram. (6). On the 
other hand we have in favour of the view 
that proceedings in restitution under the 
present Code are to be regarded as pro¬ 
ceedings in execution, Somasundaram v. 
Chokaliugam (7), Unnamali Ammal v. 
Untkan (8), Mullasari Gopala Menon v. 
Kristki Kovilanta Manikraman (9) and 
Kiir^odi Gonda v. Nengan Gonda (lO). 
It is true that in four of those cases 
the question was raised with reference 
to limitation and in the remaining 
case with reference to tlie application of 
the doctrine of res judicata. But it has 
not been shown how that is material or 
why if applications of this kind are to be 
regarded as made in execution in these 
connections, they should not be so regard¬ 
ed as made in execution for the present 
purpose. There is also one case, in which 
the point now under consideration was 
raised directly, Madan Mohan Dey v. 
Nogendra Nath Dey (ll). The conclusion 
there was that applications in restitution 
are to be regarded as applications in 
execution and that on appeals from such 

orders Court fee is leviable under sche¬ 
dule 2, Art. 11. 


Ati. 4640-^4% All. 4U# 
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Following the tenor of the decisions of 
this High Court and the explicit decision 
of the Calcutta High Court, T allow the 
Civil Revision Petition, set aside the* 
lower Court’s order and direct it to admit 
the appeal and proceed to dispose of it in 
accordance with law. The respondent will 
pay the petitioner’s costs in this Court. 

Petition allowed. 
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SCHWABK, C. J, AND WALLACE, J. 


Paravieswara Pattar 

V. 


(Plaintiff) 

Appellant. 


Viyathan Mahedevi alias 

the Valia Thainhuratti ... (Defendant) 

Respondent. 

Appeal No. 78 of 1922, dated JOth 
October 1922, against the order, dated 
30—1 -1922, in the excercise of the Ordi¬ 
nary Original Civil Jurisdiction of the 
High Court. 

{a) Civil P. C-t S. 20—Fraud. 

Discovery o! the fraud is no part of the cause 
of aobion. The cause of action is the fraud. 

[P. 272 Col. 2.] 

(6) Decree—Setting aside^Fraud. 

Qwaere.-^Whobher 41 M. 743 applies to the case, 
namely, of two defendants in a suit by surety 
conspiring outside the Court but going into the 
Court and both giving false evidence there wUh 
the intention that the defendant party of tbose 
two should have a decree made against him 
which it was known he could not satisfy, with 
a view to make the surety pay an amount which 
was not really duo by anybody. 

(c) Civil P. C., S. 20—Applicability to High 
Court- 

The application of S. 20 to High Court in the 
excercise of Its original iurisdiotion is expressly 
excluded by S. 20, 0. P. C- 

{d) Letters Patent—{Madras) Amended—CV 12 
— Scope. 

The provisions of the amended Letters Patent 
cannot be road as conferring jurisdiction upon 
High Court in a case where one or mote of the 
several defendants reside within its jurisdiction. 
The real question to be considered is the balance 
of convenience 

Krishna Ayer —for the Appellant. 

Narasimha Ayengar and Ramakrishna 
—for the Respondent. 

ScHWABE, C. J This case comes by 
way of interlocutory appeal from an order 
of Kumaraswami Sastri, ]., in which he set 
aside leave to sue which had been granted 

in the suit. 


The plaintiff in the suit is a surety for 
the due performance of his duties and due 
accounting by the agent of the Kizhakke 
Kovilagam. Some years ago proceedings 
were taken in Malabar against the agent 
by the then head of the Kovilagam, it 
being alleged that he had not properly 
accounted for monies that he had received, 
and the present plaintiff was brought into 
that suit as a surety. A decree having 
been obtained, and the then agent, who 
was the 1st defendant in those proceed¬ 
ings, having been found to be indebted to 
the Kovilagam and being a person of no 
means, the present plaintiff as surety had 
to pay. In this suit the surety wishes to 
set aside the decree of the earlier suit. He 

makes as parties the present representa¬ 
tives of the agent and the present Ranee 
who is the representative of the then prin¬ 
cipal and is now the head of the Kovi¬ 
lagam. The defendants other than the 
Ranee reside in Madras. They are not 

British subjects but are subjects of the 
State of Cochin. In order to bring this suit 
within the ordinary original jurisdiction of 
this Court an application was made and 
granted for leave to sue this ladv who lives 
in Malabar. That application was neces¬ 
sary under S. 12 of the amended Letters 
Patent which provided that the Court 
should have jurisdiction “ if the cause of 
action shall have arisen, either wholly, or, 
in case the leave of the Court shall have 
been first obtained, in part, within the 
local limits of the Ordinary Original 
Jurisdiction of tlie Higli Court." It was 
then alleged that the cause of action 
arose in part in Madras. In order to 
ascertain whether that is correct or not, 
the learned Judge having held that no part 
did arise within the jurisdiction, I must 
look at the plaint. There in paragraph 
12 it is stated that the cause of action 
arose partly at Madras in September 1917 
when the plaintiff came to know of the 
existence of the securities and of the fact 
of concealment of certain documents. If 
that paragraph stood alone, I should have 
no hesitation in saying that that does not 
show the arising of any part of the cause 
of action in Madras ; for, in my judgment 
the discovery of the fraud is no part of 
the cause of action. The cause of action 
is the fraud. But we are referred also to 
paragraph 8. In paragraph 8 is stated 
that “ neither the 5th defendant’s prede' 
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cessor (the 5th defendant being the Ranee) 
or her agent the said Appu Pat tar nor 
his legal representative brought to light 
in the previous litigation, though repeat¬ 
edly called upon to produce by the Court 
and by the sureties, tlie collection papers 
including certain accounts and ledgers 
and thus effectively keeping it beyond tlie 
reach of the sureties and no one in being 
in a position then to expose the frauds 
committed by thorn, the Courts had to 
pass a decree." It is said that what 
happened was this. That decree having- 
been obtained in Malabar by false evi¬ 
dence and concealment of these very 
documents, he appealed to this Court. 
The guardian of certain minor respond¬ 
ents and the 5th defendant’s predecessor 
conspired together to prevent the Court 
from ascertaining, as was a fact, that 
these documents said to be material were 
in the possession of one or another of 
those parties. Ihe guardian put in an 
application to this Court supported by 
an affidavit alleging that he was un¬ 
able to advise his minors whether thev 


should go on with the case or not as 
those documents had been concealed 
and without those documents he could 
not judge their position properly. The 
5th defendant s predecessor answered 
that by affidavit saying: “Those docu¬ 
ments might be of considerable use to 
me ; possibly to you. I have not got them 
You, as the representative of the then 1st 
defendant the agent, have got them " It is 
alleged that that was all done by both 
parties in conspiracy and that really the 
agent and his representatives after his 
death and his then principal had said to 
each other in effect, “we will confuse every¬ 
body about those documents you say I 
have got them, I say you have got them ; 
nobody knows where they are : Then judg¬ 
ment will go against you the agent and 
you the agent have no money : I the prin- 

*■ T S®t it unjustly from vour sure- 

ty 1 must confess that, if it had been the 
intention of the pleader to have made out 
that case, u could and should have been 
done m very much clearer language than 

IS employed m paragraph 8. But I think 

paragraph 8 referring to the 
L it'gation and frauds committed 

rnvnr^ the Courts are wide enough to 
that and I think, therefore 

sutt an this 

3- cgation that fraud was com- 
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mitted before the High Court liero and, in 
my judgment, such fraud does form part of 
that cause of action. I am not suriirised 
that the learned Judge did not appreciate 
that, because I am fairly sine that ho was 
not told of that view and no one would 
read it out of paragraph 8 without the clear 
explanation of tlie true inward meaning 
of paragraph 8 which has been made to 
us in this Couit. That being so, in ui} 
judgment this Court has jurisdiction to 
grant the leave. 

It is then said that it really does not 
give a cause of action at all and, if the 
fact alleged to have taken place in Madras 
does not give a cause of action it follows 
that no part of the cause of action arose in 
Madras, because it must be an admissible 
cause of action. That contention is put 
on the ground that it has been decided by 
the Full Bench of this Court in Kadirvelu 
Nainar v. Kuppiisaviy Naicker {l) that 
no action lies to set aside a decree obtained 
by a fraud committed before the Court in 
the sense of production of false perjured 
evidence or the suppression before the 
Court of the truth. Whetlier that applies 
to the case now suggested, namely, two 
defendants conspiring outside the Court 
but going into the Court and both giving 
false evidence there with the intention 
that the defendant party of those two, 
should have a decree made against him 
which it was known he could not satisfy! 
with a view to make the surety pay an 
amount which was not really due by any¬ 
body, is a very difficult question and is 
one which I do not desire to express an 
opinion about obiter. 

Turning to the question of whether this 
Court, assuming it has power, ought to 
grant the leave under s. 12 of the Amend¬ 
ed Letters Patent, I have come to the 
conclusion that there is no real ground 
for interfering with the discretion exercis¬ 
ed by the learned Judge. I agree that 
he was really not exercising the discre¬ 
tion, because he held that no part of the 
cause of action arose within jurisdiction ; 
so 1 do not think it right to say we should 
be interffiring with his discretion because 
1 think it is more correct to say that this 
discretion has not been exercised. We 


1- (1918) 41 Mad. 743=34 M. L. J. 590=8 
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have to exercise ours. On the whole I 
think we shall refuse. 

The real question to be considered is 
the balance of convenience. Nearly the 
whole of this alleged cause of action arose 
In Malabar. There would be no ground 
at all in my judgment for bringing it here 
if it did not happen that two of the defend¬ 
ants reside hero who, it is alleged, had in 
their power here a very material docu¬ 
ment. I do not think that some difficulty 
which is anticipated in getting this docu¬ 
ment produced in Malabar is a sufficient 
ground for saying that this suit, should be 
brought in Madras and not in Malabar. 
That being our view, it is unnecessary to 
express an opinion as to whether Kadirvelu 
Nainar v. Kuppnmmy Naickcr (1) applies 
or not. 

A second point is taken and it is this. 
It is urged that, as some of the defendants 
are within jurisdiction, this Court has a 
right to bring before it in this suit defend¬ 
ants not within jurisdiction. That is a 
right which, under s. 20 of the Civil 
Procedure Code, is possessed by Courts in 
the mofussil. The application of s. 20 
to this Court in the exercise of its original 
jurisdiction is expressly excluded 
by s. 120, C. P. C. and, if we have the 
power, it must be found within the four 
corners of s. 12 of the Amended Letters 
Patent, The words are, “ or if the defend¬ 
ant at the time of the commencement of 
the suit shall dwell or carry on business 
within such limits.” The principal defend¬ 
ant does not dwell here. The section does 
not say, “ if the defendant, or if there are 
more than one defendant any of them, 
shall dwell or carry on business within 
such limits’* and, in my view, I cannot 
read the provisions of the Amended Let¬ 
ters Patent as conferring jurisdiction 
upon this Court in a case where one or more 
of the several defendants reside within 
jurisdiction. The point is free from au¬ 
thority except the case in Hadjee Ismail 
V. Hadjee Mahomed, Hadjee Joostib v. 
Hadjee Mahomed{2) which I read as affirm¬ 
ing the view I am now expressing, al¬ 
though it has been read by a learned 
author Mr. Broughton as giving the High 
Courts power to grant leave to sue in such 
cases. However in the view I have expres¬ 
sed in this case, namely, that on the 


2. 13 B. L. B. 91=21 W. R. 208. 


balance of convenience this case should be 
brought in Malabar and not here, that 
point too does not directly arise for 
decision. 

On these grounds this appeal must be 
dismissed with costs, and we must order 
the plaintiff to pay the Court fee which he 
should have paid if he had not been per¬ 
mitted to sue as a pauper. 

Wallace^ J^ —The plaint on a perusal of 
which we are expected to express our minds 
in this case is culpably vague, not clearly 
setting out the cause of action in Madras, 
f.e., the specific fraud alleged to have 
taken place in Madras nor the date when 
it arose. But as the plaintiff’s real case 
has been put before us it resolves itself into 
three main points. First, fraud by way of 
collusion between the predecessor of defend¬ 
ants 1 to 4 and the predecessor of the 5th 
defendant in that they colluded to defraud 
and so got a decree against the plaintiff 
2nd damages for conspiracy between the 
abovementioned persons who are all now 
dead, and these damages are now sought to 
be recovered from the Kovilagam which the 
5th defendant now represents and third, 
for the accounting of and recovery from 
the 5th defendant of certain securities or 
concealed properties. The whole of the 
reliefs Nos. 2 and 3 is, therefore, sought 
against the 5th defendant or her estate; 
and, as regard; relief No. 1 most of the 
collusion alleged was prior to the suit in 
the original Court and in connection with 
the proceedings in that Court. Whether 
the plaintiff has any cause of action at all 
on the ground of fraud in the High Court 
is open to grave doubt under the ruling 
in Kadirvelu Naickar v. Kuppusami Naic- 
ker (i). But it is a matter which in 
the view I take, may be left for the try¬ 
ing Court to decide and I would not say, 
anything which would hamper it in trying 
that point. But assuming that a small 
portion of the relief which plaintiff seeks 
is based on any cause of action arising in 
this Court, I do not think we should exer¬ 
cise our discretion under clause 12 of the 
Letters Patent considering that that por¬ 
tion of the plaintiff’s relief which arises in 
this Court was not clearly set out by 
plaintiff until it was put forward in argu¬ 
ment in this Court and that by far the 
major portion of the relief which he 
wishes has to be recovered from the 5th 
defendant who resides in Malabar or from 
her estate which is situated in Malabar. 


1923 Madras 


PUNIYA SYAMALO v. EMPEROR 


275 


As to the question whether we should 
give leave to bring the whole action in 
this Court merely because most of the 
defendants reside here while the 5th 
defendant does not, the bearing and inter¬ 
pretation of clause 12 of the Letters Pa¬ 
tent on this point is a matter of some diffi¬ 
culty and I consider that it would be 
better not to say more on a point which 
is not necessary for the decision of the 
case, since I hold that, even if the Court 
has the power, we should not in this case 
exercise it or give leave to the plaintiff to 
sue. On the merits I agree that our 
discretion should not bo used in the plaint¬ 
iff’s favour. 

Appeal dismissed. 
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Wallace, J. 


Puniya Syamalo 


Accused. 


v. 

Emperor ... Respondents. 

Cr. Revn. Nos. 427 & 40 of 1922, dated 
1st November 1922, referred for the 
orders of the High Court, under S. 438 of 
the Code of Criminal Procedure, by the 

Sess, J. of Ganjam at Berhampore in his 
letter, dated 24th April 1922. 

Madras Local Boards Act, S. 221~~Bevision. 

A Magistrate, in acting under S. 221 of the 
Local Boards Act, is acting as a Criminal Court, 
and his orders thereunder are therefore subject to 
the revieiocal jurisdiction of the High Court. 

In imposing a fine in addition to the recovery 
of the fees due, the Magistrate clearly acts be¬ 
yond the jurisdiction conferred on him by B 
221, Local Boards Act. 

Vaz (jar Public Prosecutor)—ioi the 
Crown. 

Order This is a case referred by the 
Sessions Judge of Ganjam. The Town 
Sub-Magistrate of Berhampore, purporting 
to act under section 221 of Act XIV of 
1920 (Madras Local Boards Act) not only 
directed a toll gate lessee to pay up fees 
due from him to the Ganjam District 
Board, but fined him Rs. 25 as well. The 

esMons Judge is of opinion that the levy 
of fine IS illegal and I quite agree with 


The point of some difficulty rais. 
whether this Court, sitting in the oxe 

of Its powers of criminal revision, 


authority to deal with such a case, in other 
words, whether, the Magistrate is, when 
he takes action under S. 221 of Act XIV 
of 1920, an inferior Criminal Court with¬ 
in the meaning of S. 435 of the Code of 
Criminal Procedure. 

The word “ Magistrate *’ is not defined 
in Act XIV of 1920, consequently I must 
fall back on the definition in the Madras 
General Clauses Act, viz., “ any person 
exercising all or any of the powers of a 
Magistrate under the Code of Criminal 
Procedure.” The word “ warrant ” is also 
not defined in Act XIV of 1920, but I 
think it can have no other meaning than a 
warrant for the collection of a fine as if in 
a criminal case, such as the Magistrate 
would ordinarily issue under section 386 of 
the Code of Criminal Procedure for the 
collection of a fine in a Criminal case. 
Otherwise the Local Boards Act provides 
no machinery by which the “ warrant ” 
issued under s, 221 is to be carried out. 

S. 221 therefore has to be read as if the 
Magistrate had fined the defaulter for the 
amount due to the Local Board, and 
issued a warrant under s. 386 of the Code 
of Criminal Procedure for its collection, 
and the collection of the fine is not by any 
method of execution of a civil order or 
decree, but by the method for the collec¬ 
tion of a fine in a criminal case. 

In this view, I think it must be inferred 
that the Magistrate, in acting under 
S. 221 of the Local Boards Act, is acting 
as a criminal Court, and that his orders 
thereunder are therefore subject to the 
revisional jurisdiction of this Court. 

In imposing a fine in addition to the 
recovery of the fees due, the Magistrate 
was clearly beyond the jurisdiction con¬ 
ferred on him by S. 221, Local Boards 
Act. If the power in this Court to set 
aside such an order made without juris¬ 
diction is not conferred by S. 435 of the 
Code of Criminal Procedure, this Court 
can interfere under S. 107 of the Govern¬ 
ment of India Act. 

I therefore set aside the order of the 
Magistrate, so far as it relates to the 
imposition of the fine and the sentence of 
mpnsonment in default of payment, and 
direct that the fine, if paid, be refunded. 

Order set aside. 
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Wallace, J. 

Narra Appayya ... Petitioner. 

V. 

Darsi Venkatappayya ... Respondent. 

Cr. Revn. Case No. 325 of 1922 andCr. 
Revn. Petn, No. 282 of 1922, dated 31st 
October 1922, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the Dy. Magt. of 
Guntur, dated 29—6—-21. 

Criminal P. C. Ss. 489 and Dismissal 
for default — Restoration. 

Tho High Court cannot and will not entertain 
a petition on a matter already disposed of, v hen 
tho order disposing of it, is still in force and 
has not been set aside. A revision petition 
dismissed for default cannot bo restored. 

T. Ramachandra Rao —for the Peti¬ 
tioner. 

C. Sambasiva Rao —for the Respond¬ 
ent. 

Orher :—-It is admitted that Criminal 
Revision Case No. 787 of 1921 presented 
by the same parties and for the same 
relief, was dismissed by this Court for 
default of payment of printing charges. 
The preliminary point for decision there¬ 
fore in this case is whether the High 
Court cannot or will entertain a peti¬ 
tion on a matter already disposed of, when 
the order disposing of it is still in force and 
has not been set aside. Petitioner relies 
only on the general powers of superin¬ 
tendence given to this Court over subor¬ 
dinate Courts under section 107 of the 
Government of India Act. 

2. The ruling of a Bench of this 
Court in Ranga Rao, In re (l) is in point, 
that being a case in which it was sought 
to restore to file a revision petition dis¬ 
missed for default. The Bench held that 
it had no such power. This ruling is also 
clear authority for the proposition that in 
a criminal revision case “ no distinction 
can be made between an order passed 
without hearing the petitioner and one in 
which he is heard.” Hence the order of dis¬ 
missal of Criminal Revision Case No. 787 
of 1921 is a final disposal. A Bench of 
this Court has recently in its judgment in 

1 (1912) 23 M. L. J. 571=12 M. L. T. 360=: 

(1912) M.W.N. 952=13 Cr.L.J. 710=16 I.C. 518. 


Criminal Appeal No. 695 of 1922 laid! 
down that when a criminal appeal has! 
once been disposed of finally, the CourtI 
has no power to entertain fresh appeal onj 
the same matter while the original disposal! 
stands. It is true that one of the learned 
Judges in that case Devadoss, J. doubts the 
correctness of the ruling in 23 M. L J, 
371, on the ground that the High Court is 
not entitled to dismiss a Criminal Revision 
Petition for “ default of appearance.” But 
that does not cover the present case, or 
affect the finality on this date of the order 
dismissing Criminal Revision Case No. 787 
of 1921. 


3. It is a universal principle of law 
in the absence of direct statutory provi¬ 
sion, that when a matter has been finally 
disposed of by a Court, the Court is 
fitiictiis officio and cannot entertain a 
fresh prayer for the same relief, unless 
and until the previous order of final dis¬ 
posal has been set aside. Ihus the pre¬ 
sent petition cannot lie as a petition 
to rehear the matter finally disposed ol 
in Criminal Revision Case No. 

1921, while the ruling in 23 M. L. J. 37l 
precludes me from treating it as a peti¬ 
tion to set aside or review the order of 
dismissal of that Criminal Revision Case 
for default; nor is the petition framed for 
that relief. 

4. I must therefore refuse to entertain 
this petition and dismiss it. 
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SCHWABE, C. J. AND WALLACE, J. 

Rengasaini Nayudu and ... Appellants 
another. (Defendants.) 

v. 

V, Krishnasami Iyer ... Respondents. 
{dead) and others. 

S. A. No. H25 of 1920, dated 16th 
November 1922, against the decree of the 
District Court of South Arcot in A. S. 
No. 52 of 1919. 

Community—-Right to sue. 

Although notionally held by the deity and 
although it has been said that tho deity repre¬ 
sented by the idol can own the property, in fact 
the right to possess the property must be in 
some human being or beings. If there is a 
trustee or a manager, that trustee or manager 
is the human being who can sue lot possesBion* 
Bat if there is none the answer must depend on 



1923 Madras 


RANGASAMI NAYUDU V, V. KRISHNASAMI IYER 


277 


the oitcumstances of each bequest or trast. ^uoh 
a body as inhabitants of a village or worship¬ 
pers at a particular shrine is ordinarily repre¬ 
sented by a manager, or a trustee or a com¬ 
mittee or some elected or nominated representa¬ 
tives of that kind. But, if no such representa¬ 
tive has been nominated, the right of possession 
would Vest in the general body, and the 
general body can sue. If there is a trustee or 
other properly constituted representative, then 
individual worshippers cannot sue fur posses* 
sion. 

K, Bashyam Aiyangar and P. J. 
Kuppanna Rao —for the Appellants. 

B, Sitaravia Rao and iV. S. Srinivasa 
Iyer —for the Respondents. 

ScHWABE, C. J.—This is an appeal 
from a decision of the Acting District 
Judge, South Arcot by certain persons en¬ 
titled in reversion to the property of the 
husband of one Tailammai. That lady 
left some property to a religious charity. 
It has been found as a fact and is not 
now disputed that this lady owned that 
property herself and was entitled to leave 
it by will. The defendants therefore ad¬ 
mittedly have no right to the possession 
of the property at ail. They are sued by 
the plaintiffs in alternative capacities, 
either on behalf of themselves and all 
other worshippers or frequenters of the 
charitable institution in question or as 
managers of the charity. The learned 
District Judge has found as a fact that 
they are managers of the charity. There 
was ample evidence which entitled him 
to come to that conclusion as they had 
in fact been acting since the death of 
the brother of one and father of the other 
plaintiff, who admittedly was a properly 
constituted trustee or manager of this 
property and the learned Judge was quite 
entitled to infer from the fact of iheir 
having acted undisputedly for some years 
that they had been properly appointed or 
that their self-appointment as managers 
or trustees had been ratified and adopted 

by those persons, namely, the frequenters 
of the charity. 

Ibis being a question of fact, it is not 
open for this Court on Second Appeal to 
interfere with the finding even if it does 
not, as we do in this case, agree with that 
finding. That is sufficient to dispose of 
this case, because it is not disputed that 
managers of charity are the persons who 
are entitled to sue for possession of the 

charity properties from anybody in posses¬ 
sion. But, as the point has been argued, 


it is perhaps desirable to say something 
about the plaintiffs in the other capacity, 
namely, that as representing themselves 
and all other worshippers. 


As I understand the law of property be¬ 
queathed to idols or temples, although 
notionally held by the deity and although 
it has been said that the deity represented 
by the idol can own the property, in fact 
the right to possess the property must bo 
in some human being or beings. If there 
is a trustee or a manager, that trustee or 
manager is the human being who can sue 
for possession. But if there is none, then' 
the question is, in whom the right is vest¬ 
ed ? I think the answer must depend on 
the circumstances of each bequest or 
trust. In this one I should say it was 
vested in the worshippers, meaning there¬ 
by not casual worshippers but the regular 
worshippers at this particular shrine ; and 
so it was held in Venkatasnbban Patter v. 
Ayyathurai B), that in the case of a vil¬ 
lage temple owned in common by the 
villagers management of the temple 
and its properties vests in the inhabitants 
of the village as a corporation. Now, such 
a body as inhabitants of a village or 
worshippers at a particular shrine is 
ordinarily represented by a manager, or 
a trustee or a committee or some elected 
or nominated representative of that 
kind. But, if no such representative 
has been nominated, the right of pos¬ 
session would, in my judgment, vest in 
the general body, and the general body 
can sue ; but as a matter of convenience, 
rules have been provided that general 
bodies can be represented in Court, for, 
without such rules, the number of plaint¬ 
iffs or defendants would make J^the suit 
impossible to handle. So one finds in 
O. 1, R. 8, a provision that, with the per¬ 
mission of the Court, when there are 
numerous persons having the same inter¬ 
est in one suit, one or more of such per¬ 
sons may‘sue on behalf of or for the 
benefit of all persons so interested. Ordi¬ 
narily the application for sucli permission 
would be made at an earlier stage of the 
suit, but in this case, the plaintiffs with¬ 
out objection received from the Court at 
the hearing, its sanction to represent 
the numerous persons, namely, the general 
body of wors hippers. In my judgment 
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that is in order and, if the general body 
are entitled to possession, these are pro¬ 
per representatives admitted by the Court 
under O. 1, R. 8 and are entitled to an 
order of possession. 


A case was quoted as being to the 
contrary. In Muhammad Sahib v. Karim 
Bibi Ammal (2) the headnote was to the 
effect that the worshippers of a mosque 
cannot, whether in their individual or 
collective capacity maintain a suit for the 
possession of the properties belonging to 
the mosque. That headnote, is, in my 
judgment, much too wide. If the case 
means that where there is a representative 
such as a trustee, then individual mem¬ 
bers of the mosque or the charity cannot 
sue, I agree with it ; but, if it means that 
persons in representative capacity cannot 
get an order of possession when the per¬ 
sons they represent are entitled to posses¬ 
sion, 1 do not agree with it. The authori¬ 
ties quoted in the judgment in that case 
are not authorities in support of any such 
proposition ; but they are authorities for 
the proposition that if there is a trustee 
or other properly constituted representa¬ 
tive, then individual worshippers cannot 
sue for possession. 

The appeal fails and must be dismissed 
with costs. 

Wallace, J.—I agree and have nothing 
to add. 


Appeal dismissed. 
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SCHWABE, C. J., AND WALLACE, J. 

Thurutheelakath ThoUinak-'\ Appellants 
kara Puthuiapurayil Kun- ! (Defendants 
hi Kiittiali Karnavan and i 1, 6 and L. 
Manager of the Tavazhif Rs. of 3rd 
Tarwad and Main Tarwad and 8th De- 
and others, J fendants). 



Tkarayil Peetikayil Kun- 
hammad and another. 


( R e s p 0 n- 
! dents (Pla- 
intiff and L. 
I Rs. of 2nd 
iDefendant). 


S. A. No. 1631 of 1920, dated 14th 
November 1922 against the decree of the 

2. (1914) 27 M. L. J. 270=16 M. L. T. 165= 
25 I. C. 559. 


Court of the Temporary Sub-Judge of 
Tellicherry in A. S. No. 728 of 1914. 

Limitation Act Arts, 85, 6l~^Mutual account* 
meaning of— 

In order that accounts might be mutual, there 
must be transaotions on each side, creating inde> 
pendent obligations on the other, and not merely 
transactions whiob create obligations on the one 
side, those on the other being merely complete or 
partial discharges of such obligations. Where 
there is a case of shifting balance, sometimes 
in favour of one side, sometimes in favour of the 
other, it is a test of mutuality, but its absence 
is not conclusive proof against mutuality. If 
there is a balance in favour of either patty, it 
follows that there must be mutual liabilities of 
both parties to eaoh other ; if tbe balance is al¬ 
ways in favour of one party in the very nature of 
the transactions, then the case is one where 
there ate not separate mutual dealings. In order 
to prove a mutual and open account current, it 
is sufficient to prove mutual dealings between the 
parties consisting of sales made, or services per¬ 
formed, by each party, to or, for the other, 
creating mutual, duties or reciprocal demands. 
Where there was an obligation, on the one band, 
to pay salary and an obligation on the other 
band, to account for and pay over to the princi¬ 
pal tho amounts that may yearly be found due on 
balance to the principal. Held this is mutual 
account. 

C. Madhavan Nair —for the Appellants. 

S. Saminathan, K. P. M. Menon, K, P. 

Abdulla Kutti and B. Packer —for Res' 

pondents. 

ScHWABE, C. J.—In this case the 
plaintiff was the manager of a mosque. 
He held his position under a karar, dated 
the 21st October 1910 which was a yearly 
appointment authorising him to collect 
the various dues due to the mosque, to 
pay the outgoings of the mosque and to 
take his remuneration according to sti¬ 
pulations in a previous karar which sti¬ 
pulations were also incorporated in this 
document. Turning to the previous 
karar, Ex. 32 in the case, dated the 9th 
of November, 1903, one finds there a 
more detailed account of the payments to 
be made by the manager, of his duties 
and liabilities and a detailed account of 
what is to be given as remuneration for 
the work he did which included a right to 
take 720 seers of paddy and Rs. 12 per 
annum. One of the terms was that 
accounts were to be rendered and the 
balance struck on a certain date each 
year after the end of tlie year’s manage¬ 
ment. It was arranged between the 
parties that when the mosque was short 
of funds the manager advanced monies of 
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his own, and that yearly a balance was 
taken on one side which showed the ex¬ 
penditure by him, the advances by him and 
the salary due to him, and on the other 
side all that he had received on account of 
the mosqe. His employment came to an 
end in February, 191'2 and before the ex¬ 
piration of three years, he brought a suit 
for an account and payment to him of the 
amount? he claimed as due, mainh' made 
up of advances made by him to or for the 
benefit of the mosque. It has been found 
that the balance due to him was Rs. 92i. 
He is met with the defence that this amount 
is not recoverable, because it is barred 
under the [.imitation Act, 1908, Art. 61. 
That article applies to money paid for 
and on account of another which becomes 
barred after three years from the date 
when the money is paid. The plaintiff 
replies to that that Art. 61 has no appli¬ 
cation but Art. 85, which is “ for tlie 
balance due on a mutual, open and cur¬ 
rent account, where there ha'^*^ been reci¬ 
procal demands between the (parties,*’ the 
period for bringing a suit in respect of 
which is three years from the close of the 
year in which the last item admitted or 
proved is entered in the account. It is 
argued for the trustees that this article 
has no application, because there is not 
in this case a mutual, open and current 
account, and we are referred to English 
cases and particularly to Padwick v. 
Hurst (l), in which it was held that for 
an account properly to be called a mutual 
account, there must be mutual dealings in 
the sense that both parties come under 
liability to each other. Tliat principle 
has been applied in many cases in India 
in reference to the interpretation to be 
put upon Art. 85. But in applying the 
principle one has to look at it rather 
carefully and it was most carefully 
examined by Mookerjee, J. in his judg¬ 
ment in Rampershad v. Harbans Singh 
(2). In that case dealing with the earlier 
leading authority of Hirada Basappa v. 
Gadtgi Muddappa (3) a judgment of 
Holloway, J. he points out and approves 
of the^ statement by that learned Judge 
that in order that accounts might be 
mutual there m.ust be transactions 
on each side, creating independent 


1. 18 Beav. 676. 

2. (190:,) 6 0. L. J. 158. 

8. (1891)6M.>H.-0. R. 142. 


obligations on the other, and not merely 
transactions which create f>l)ligation > 

I 

on the one side, tho'^e on llio other 

I 

being merely complete or partial dis¬ 
charges of such obligations.” lie then 
enters on a discussion of the varioiH ca'-'es 
on those lines and points out that “where 
you have a case of shifting balance, some¬ 
times in favour ot one side, sometimes in 
favour of tlie (‘thor, it is a test ol nuittial- 
it\s but its absence is not conclusive prortf 
against mutuality.’* The meaning of that, 
as I understand it, is that, if you nia\ get 
a balance in lavour of eitlier party, it 
follows tliat there, must be mutual diabili- 
ties of both parties to each other ; if the 
balance is aiwa>s in ta\'our ol one partx' 
in tlie \er>' nature ot the transactions, 
there you have got a case where you liave 
not separate mutual dealings. Later in 
his judgment, having quoted that and 
applied the English case referred to 
above, he says this : In order t . prove 
a mutual and open account current, it is 
sufficient to prove mutual dealings between 
the parties consisting of sales made, orj 
services performed, by each party, to or, 
for the other, creating mutual duties or 
reciprocal demands.’ I think that is a 
fair statement of the principle to be 
applied and one has to look at each 
particular case and see if it is really a 
case of a debtor and creditor only or a 
case of mutual obligations which will in 
the ordinary way result in enforceable 
liabilities on either side. Looking at the 
facts of this case, it seems to me that it is 
clearly a case where you have a mutual 
open and current account with reciprocal 
demands. That the account was open and 
current, there can be no doubt, whether 
it is mutual or not, and whether the 
demands were reciprocal or not. In this 
case it is enough to say that there 
is an obligation, on the one hand, to 
pay salary and an obligation on the other 
hand, to account for and pay over to the 
principal the amounts that may yearly be 
found due on balance to the principal. I 
think also it would be enough if the course 
of dealing is, as in this case, the lending 
of money by the agent to the principal, 
which is not an ordinary part of an agent’s 
duty, such loans by the agent to the 
principal being brought into account, and 
you would have, apart from the question 
of salary, reciprocal dealings between the 
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parties in the sen^^e required to fulfil the 
conditions stated by Mookerjeo, J. A 
clear instance of the application of an 
article of the Limitation Act of 1877 
similar in terms to Art. 85 of this Act, is 
to be found in Lakslimayya v,Ja^an- 
natham (4). 

It follows that, in my jiul<.>-ment, the 
judgment of the Subordinate Judge is 
right. I should think it right to add that 
I consider it a great pity that such a point 
should have been taken by the trustees of 
a mosque, assuming the facts to be as 
they have been stated to us, namely, that 
this agent assisted the mosque from his 
own pocket and to a great extent without 
being under any obligation to do so. This 
appeal must be dismissed with costs of 
the plaintiff, 1st respondent. 

Walt. ACE, J.—I agree and have noth¬ 
ing to add. 

Appeal dismissed. 
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SCHVVABE, C. j. AND WALLACE,]. 

Kottal Kankalikutty 

Haji Karnavan and 

others. ... Appellant. 

V. 

Malikkaravida Lottal 

Knnhamayan. ... Respondents. 

S. A. Mo. 1653 of 1920, dated 15th 
November 1922, against the decree of the 
Court of the Sub. J. of 'rellicherry in A. 
S. No. 19 of 1919. 

Malabar Lav>—Maintenance—Decree for— 

A decree for arrears of maintenance personally 
against the Karnavan in the following terms : 
“ that the 1st defendant personally and as 

Karnavan of his tarward do pay.” does not 

eeem to be right in ordinary cases. 

Malabar Law—Tarwad—Maintenance. 

The members of the tarwad are entitled to 
receive maintenance out of the tarw3d house, 
when there is no room for them in that house, 
and, if the karnavan makes an insuGBoiont 
allowance, the anandravans are entitled to 
apply to the Court to determine what allowance 
is sufficient, having regard to the circumstances 
of the family. The general principle is this: 
Prima facie tho junior members living out of 
the tarwad house should be treated equally but 
the circumstances of each particular one can be 
taken into consideration and it is for the karna. 
van to judge how much each particular one should 


get. He may take into oongideration things like 
the health of a particular ohild or the edu¬ 
cation of a particularly intelligent child or a 
child with small intelligence ; he can take into 
account the earning capacity of a junior member; 
apparently it has been laid down that he oan 
also take into account the fact that a particular 
person has himself made a rich marriage ; and 
thero are many other things whioh the karnavan 
in exercising his discretion as, so to speak, the 
father of this family, oan take into oonsidera. 
tion. It is enough to say that, on any such appli¬ 
cation to the Court, very great weight indeed 
should be given to the deoisicn of the karnavan, 
and his decision in such a matter would not be 
lightly interfered with. 

C. Madhavan /Vafr -for Appellant. 

K. P. M. Menoiij C. V. Ananthakrishna 
Iyer, T. S. Visvanatha Iyer, P. R. Nara- 
yana Iyer and V. P, Kartmakara Namhiar 
for Ref^pondents. 

ScHVVABE, C. J. In this case the 
District Munsif and the lower appel¬ 
late Court have awarded to the 
plaintiffs maintenance, the lower ap¬ 
pellate Court at rather a higher rate than 
the District Munsif. The plaintiffs are the 
junior members of a tarwad. The 1st 
is the Karnavan of the tarwad: The 2nd 
defendant is the next to him for that 
position. The decree has been made for 
arrears of maintenance, at the rate which 
has been found by the Subordinate Judge 
to be the proper rate, personally against 
the Karnavan in the following terms: 

“ that the 1st defendant personally and as 

Karnavan of his tarwad do pay.” 

This form of decree does not seem to me 
to be right. I see no reason fora personal 
decree against the Karnavan which would 
involve the right of the junior members 
of this tarwad to arrest him if he did not 
pay forthwith, although it may be, he may 
have none of the property in his hands 
available for immediate payment. We 
have had several decrees, which have 
come before this Court, looked up and I 
have found none in which that form of 
decree has been used. In No. 1036 of 
1918 on Second Appeal from the South 
Malabar District, the form of decree 
approved by this Court was “ that this 
Court doth order and decree that 
the 1st defendant, as karnavan and 
manager of his tarwad and from 
the income of the tarwad properties 
and also from the properties of the tarwad, 
do pay the plaintiff Rs. 216 for his 
maintenance due for the past three 
years.” In No. 48 of 1916 on appeal from 
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the same district, the decree approved by 
this Court was “ that the plaintiffs do 
recover from their and the defendants’ 
tarvvad Rs. 1,136 being the amount of 
maintenance due for the plaint period, 
that is 6 years.” On the whole, I think 
the former of those two forms, namely, 
that approved in Second Appeal No. 1036 
of 1918 is the better form, and the decree 
of the lower Appellate Court in this case 
must be amended by being made to con¬ 
form with that form. 

It is then argued that the amount of 
maintenance, allowed in this case is wrong, 
because the lower Appellate Court has not 
applied the right principle in arriving at 
the proper figure and has allowed too 
much, and it is argued on the other side 
that too little has been allowed. Now, the 
law seems to be this as stated by Turner, 
C. J. and Kindersley, J. in an apparently 
unreported case of the Madras High Court, 
the judgment in which is set out clearly, 
in Moore’s Malabar Law and Custom, at 
page 132. “ The members of the tarwad 

are entitled to receive maintenance out 
of the tarwad house, when there is 
no room for them in that house, and, 
if the karnavan makes an insufficient 
allowance, the anandravans are en¬ 
titled to apply to the Court to determine 
what allowance is sufficient, having regard 
to the circumstances of the family.” The 
circumstances which may bo taken into 
consideration on such discussion before 
the Court are dealt with in the case of 
Thayan Kunji A/na v. Skangunni Valia 
Kymal (1). The general principle is this; 
prima facie the junior members living 
out of the tarwad house should be treated 
equally but the circumstances of each 
particular one can be taken into consider¬ 
ation and it is for the karnavan to judge 
how much each particular one should get. 
He may take into consideration no doubt 
things like the health of a particular child 
or the education of a particularly intelli¬ 
gent child or a child with small intelli¬ 
gence ; he can take into account the 
earning capacity of a junior member; 
apparently it has been laid down that he 
can also take into account the fact that a 
particular person has himself made a rich 
marriage; and there are many other 
things which the karnavan in exercising 
his discretion as, so to speak, the father of 
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this family, can take into consideration. 
To some extent all those are tilings which 
can be controlled by the Court ; if a junior 
member is aggrieved, he can come to the 
Court and apply for maintenance and ask 
the Court to say what allowance is suffi¬ 
cient. 1 think it is enough to «ay that, 
on any ^uch application to the Couit, V 0 r> 
great weight indeed sliould be gi\'en to 
the decision of the karnavan, and hi^ 
decision in such a matter would not be 
lightly interfered with. In this case it i:i 
proved that certain members of the tar¬ 
wad and, in particular the 2nd defendant, 
have had provisions made for them by 
way of maintenance not by the present 
karnavan, but by his predecessors, lie 
having been karnavan only for a short 
period ; and both the District Munsif and 
the Subordinate Judge have, to a great 
extent, in arriving at what they con¬ 
sidered to be a proper maintenance for 
these plaintiffs, eliminated the individual 
arrangements which had been made by 
those previous karnavans in regard to the 
2ad defendant and other members of the 
tarwad. But they have both, in arriving 
at what they think the right amount, 
taken the generality of those members so 
provided for and said that that on an 
average works out at so much ; and I 
think, quite properly the Subordinate 
Judge took that into consideration as 
a guide provided by past karna¬ 
vans as to what was the sort of 
maintenance this tarwad was capable of 
paying to its minor members. I do not 
find that he did anything more than look 
at it as a guide. It is also true that, in 
making that calculation for that purpose, 
he eliminated from consideration the 
amount which was going to the 2nd 
defendant. He does not seem to have 
had before him anything about the 2nd 
defendant to show why he got a consider¬ 
ably larger amount than other members. 

I do not see any reason for saying that 
the figure arrived at is wrong, and cer¬ 
tainly I find no reason for saying that it is 
wrong in law. What was the reasonable 
maintenance is a question of fact and on 
the facts before the Courts, the figure was 
arrived at. I cannot find any reason to 
say that there was any error in law' in 
arriving at that figure. I think it right to 
say something further. In this case a 
discussion took place in both the Courts 
below as to whether some property which 
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the karnavan had got for his own main¬ 
tenance before he became karnavan was to 
be taken into consideration, or whether the 
amount that he was getting and wanted 
as karnavan should be taken into con¬ 
sideration. In my judgment, ho is, in 
respect of property which he is using for 
his own maintenance, dn the same posi¬ 
tion as other members of thistarwad who 
have got similar property made available 
for their maintenance. In arriving at 
the amount of maintenance that should 
be paid, the income is, of course, to be 
considered and as against the income the 
proper expenditure to be met by the 
karnavan for managing this tarwad is to 
bo taken into consideration. But the 
property that the karnavan is in enjoy¬ 
ment of himself under some arrangement 
by a previous karnavan is merely useful 
as a guide in the same way as the pro¬ 
perties in the possession of other members 
of the tarwad are useful as a guide in 
arriving at a reasonable amount. But 
all those grants, the grant to the present 
karnavan, the grant to the 2nd defendant 
and the grant to the other members of 
property for their maintenance are sub¬ 
ject to revision by the karnavan in a 
proper case. It has been laid down, and 
I think rightly laid down, tliat that revi¬ 
sion can only take place if he proposes 
to substitute for the maintenance provid¬ 
ed in this way, some other proper mainten¬ 
ance. How this decree is to be made, how 
the maintenance of those minor members 
for the future is to be paid is a matter for 
the karnavan to decide, and he can, if 
he thinks right, look into the position of 
every member of the tarwad; and he 
would be perfectly justified in saying that 
one member was getting too much and 
another member was getting too little and 
he could alter and re-adjust the incidence 
of the burden of the expenditure of his 
tarwad. I need hardly add that he must, 
in exercising any such powers, act honest¬ 
ly and in the general interest of the 
tarwad and not of course in his own 
personal interest as opposed to the general 
interest. 

I think that disposes of everything in 
this case and this appeal must be allowed 
to the extent of varying the order in the 
way suggested by me. 

My brother points out to me that it may 
be too general a statement to say that a 


personal decree against the karnavan can 
never be given, I can conceive cases 
where it would be right that there should 
be a personal decree. All I meant fco convey 
is that the ordinary decree in the first 
instance in the absence of special cir¬ 
cumstances, should be a decree in the 
form suggested by me. 

As regards costs, on the whole, I think 
that respondents 1 to 9 must have their 
costs against the tarwad. The memoran¬ 
dum of objections of respondents 1 to 8 is 
dismissed with costs of the appellant and 
the memorandum of objections of the 
10th respondent is dismissed with costs. 

Wallace, J I agree and have no¬ 
thing to add. 

Decree modified. 


1923 Madras. 282. 

(Full Bench) 

Schwabe, C. J., Coutts-Trotter 
AND Kumaraswami Sastri, JJ. 

Kalianasitndaram Pillai ... Appellant. 

v. 

Kartippa Mnppanar and 

others ... Respondents. 

Appeal 1 and 2 of 1921, dated 
13th November 1922, under Cl. 15 of the 
Letters Patent against judgment in 
S. A. Nos. 112 and 113 of 1919, preferred 
to the High Court against the decrees of 
the Dt. Court of Tanjore in A. S. Nos. 50 
and 51 of 1918 respectively. 

Begistration Actt Ss. 47 and 17 —Effect of regis¬ 
tration. 

The effect of the sectiong, ig that, if a title ig 
complete except for registration, no subsequent 
alienation or dealing with the property by the 
vendor or donor, as the case may bo, can defeat 
the title which, on registration, becomes an 
absolute title dating from tho date of the execu¬ 
tion of the document. The subsequent birth of 
a child, or the adoption of a child, or the death of 
the vendor or donor has no effect in defeating a 
title obtained under an instrument executed 
before the happening of these events but 
registered thereafter. 

T, M. Krishnaswavii Iyer and S. Ranga- 
chari —for the Appellant. 

T. Rangachariar and S. Irhithiah Mndda- 
liar —^for the Respondents. 

Schwabe, C. J. The facts of this case 
are that one Vythilingam Pillai made a 
deed of gift of certain property on the 9th 
of September 1891, and it has been found 
as a fact—and that finding is accepted by 
the appellant—that that deed of gift was 



1923 Madras kalianasunI^aram pillai v, karuppa muppanar 


2B3 


handed over to the donees on the day of 
execution. day the donor adopted a 

son, the present appellant. After the 
adoption, the deed of gift was registered 
on the 15th of September 1891, 

It is now contended that, as the adop¬ 
tion took place before'the registration and 
on adoption the adoptee, according to 
Hindu Law, is in the same position as a 
child born to the adopter, his rights to 
this property had intervened and the gift 
is, therefore, void. Under the Indian 
Registration Act, 1908, (corresponding to 
Act III of 1877) S. 47 : 

“ A registered document operates from the time 
from which it would have commenced to operate 
if no registration thereof had been required or 
made, and not from the time of its registration.” 

Under Sect. 49 : 


”_No document required by Sect. 17 to be 
registered shall afiect any immoveable property 
unless it has been registered.” 


1 he efTect of those sections, in my judg¬ 
ment, is that, if a title is complete except 
lor registration, no subsequent alienation 
or dealing with the property by the ven¬ 
dor or donor, as the case may be, can 
defeat the title which* on registration, be¬ 
comes an absolute title dating from the 
date of the execution of the document. In 
this case, upon handing over the deed of 
gift to the donees, on the authorities, this 
deed became irrevocable, and upon the 
subsequent registration, the title dated 
back to the date of its execution. It is 
enough to say that there is a long line of 
authorities not altogether uniform but 
ending with Venkati Rama Reddi v. Pillati 
Rama Reddi (1), a decision of the Full 
Bench of this Court which has now establi¬ 
shed that the subsequent birth of a child, 
the adoption of a child, or the death of the 
vendor or donor has no effect m defeating a 
title obtained under an instrument execut¬ 
ed before the happening of these events 
but registered thereafter.'By that decision 
we are bound, and I think it is right to 
add that I entirely agree with it and, in 

my judgment, these appeals must be 
dismissed with costs. 

Coutts-Trotter.J. —I am of the same 

opinion and only desire to add a word, be- 
^u^se I had occasion in Venkati Rama 
tieddtw, Pillati Rama Reddi (l) to con¬ 
sider tFe present state of the case-law on 
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this subject. My brother Sosliagiri Aiyar 
and myself came to the conclusion tliat 
certain of the cases reported in tho Madras 
series were contrary to the general trend 
of authority and incorrectly decided, and 
I pointed out in tho reference that two 
well-known writers of text-books had ex¬ 
pressed tho opinion that some Madras 
cases—I may take Raynamirtha Ay van v. 
Gopala Ayyan (2), as a type—wore wrongly 
decided. Accordingly in order to set 
doubts at rest, we sent the case up to a 
Full Bench asking this question : 

” NYbether a deed of gift registered by the 
donee after the death of the donor without the 
consent of the legal representative of the donor 
is valid ?" 

The Full Bench in that case took the 
same view as the one which myself and 
my brother Seshagiri Aiyar had indicated, 
and decided that tho registration was per¬ 
fectly valid, even although tho donor or 
his representatives did not consent to its 
registration ; that the donee could effect 
registration, and that when that was done 
the title would date back to the date of 
the execution of the document. That 
seems to me to follow the plain words of 
the statute, and I do not think that, after 
an authoritative ruling given by this 
Court so lately as 19l7, we should depart 
from it. If the appellant wishes to show 
that that decision is wrong, I think ho 
must seek to do so in the Privy Council. 

Kumaraswami Sastri, J.—I agree 
with the Chief Justice and have little to 
add. I think we are bound by the finding 
that the document was handed over to the 
trustees and by the decision of the Full 
Bench in Venkati Rama Reddi v. Pillati. 
Rama Reddi (1) with which I agree. 

Appeals dismissed. 


2. (1896) 19 Mad. 433=G M. h, J. 207. 
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Schwabe, C. J. and Wallace, J. 

Abdul Shaker Sahib ... Appellant— 

(Defendant). 



Abdul Rahiman Sahib and 
another ... Respondents— 

(Plaintiffs). 

O. S. A. No. 126 of 1921, dated 1st 
November 1922, from the decree of Justice 
Coutts-Trotter passed in the exercise of the 
Ordinary Original Civil Jurisdiction of 
this Court in C. S. No. 80 of 1920. 

(a) Specific performance-^Parties—Refusing 
parties being defendants. 

Where it was intended by the decree that the 
payment of the Rs. 4,000 by the date named 
should be a conditon, failing to comply with 
which, would deprive the successful plaintiff of 
all his rights under the decree. Held, this decree 
is in the nature of a preliminary decree, the 
original Court keeping control over the action 
and having full power to make any just and 
necessary orders therein, including in appro¬ 
priate cases the extension of the time. Otherwise 
this decree is wrong and should, if necessary, be 
set right by eliminating the condition which 
ought not not to have been imposed upon the 
successful plaintiff except at a much later date 
and upon definite refusal by him to complete. 
Even in that case such condition could only be 
imposed at the request of the defendant. Though 
certain persons entitled to the benefit of the 
contract refused to join the plaintiffs in the suit 
and have been joined by them as defendants, the 
decree for specific performance can be granted 
[P. 285, Col. 2.] 

(b) Liviitation^Eguitablc relief. 

It is a well established principle that persons 
who desire the assistance of the Court in obtain, 
ing equitable relief must come quickly. In each 
case it is a question to be decided on the facts 
whether the delay on the part of the plaintitf is 
such that the Court ought not to exercise its 
powers, [P. 287, Col. 1.] 

K. Rajah Iyer —for the Appellant. 

V, Visvanatha Sastri and T. L. Venkata- 
rama Iyer —for the Respondents. 

Schwabe, C. J.—The respondents, 
plaintiffs, obtained a decree for specific 
performance of a contract for the sale of 
certain lands and stiperstructnres thereon 
to them by the first defendant. Coutts- 
Trotter, J., gave judgment in the following 
words:—“ I must therefore find for the 
plaintiffs and give them decree for specific 
performance on payment of Rs. 4,000. 
Time for payment—two months. ” In 
pursuance of this judgment a decree was 
passed providing (1) that, upon payment 
by the plaintiffs on or before the 19th day 


of December 1921 of a sum of Rupees 
Four Thousand only, the first defendant 
do execute and register a proper deed of 
conveyance of the properties in the 
schedule, (2) that upon payment the first 
defendant do put the plaintiffs in posses¬ 
sion of the properties together with all 
documents and title-deeds. Before the 
expiry of the two months that is before 
December 19th, the first defendant had 
given notice of appeal. Before the expiry 
of the two months but after the notice of 
appeal, the plaintiffs had issued an appli¬ 
cation before the Judge in charge of the 
Original side for extension of the time for 
paying the money and this application 
was heard in January 1922, that is, after 
the expiration of the two months and was 
ordered to stand over until the hearing of 
this appeal. The appeal coming on, a 
preliminary point is taken, namely, that 
the two months having now elapsed 
neither the Original Court nor this Court 
has any power to extend the time and 
that therefore the plaintiffs have lost 
irrevocably all their right; under the decree 
except the costs, and that it is therefore 
useless to occupy the time of this Court in 
considering the merits of the case. I do 
not think that this is strictly a preliminary 
point, because the question of the costs of 
the suit would still remain. If the decree 
was right, the plaintiffs would be entitled 
to costs from the first defendant and if 
wrong the plaintiff would be liable for 
costs. But the point has been fully argued 
on both sides and raises important points 
on which we shall express our opinion. 

The decree as drawn up, I am told, is 
the ordinary form of decree in use here in 
cases of specific performance. It may be 
that it is a convenient form in certaincases, 
though I have been unable to discover its 
history and how it came to be adopted. No 
form for a decree for specific performance 
is provided by statute or rule here, and it 
has been left to the Courts to devise a 
suitable and appropriate form. Specific 
performance is an equitable remedy which 
has been known and used by the Courts of 
Chancery in England for centuries and 
appropriate forms of judgment have been 
approved by learned Equity Judges in 
England and have now become almost 
stereo-typed : and those at present in use 
will be found set out in Seton on Judg¬ 
ments under the title Specific Performance. 


1923 Madras AsnuL shaker sahib v. abpul rahiman sahib 


285 


On a persual of them the first thing to be 
observed is that not one of those forms 
contained in the first instance a limit of 
time for payment of the purchase-money 
and not one attempts to make payment of 
the purchase-money by a certain date a 
condition of the continuance of the rights 
under the judgment. After the original 
judgment for specific performance it is the 
definite practice in England that all con¬ 
sequential relief by reason of any party 
failing to comply with the terms of the 
judgment must be sought by application 
to the Court by which the judgment was 
passed. Such applications are made by 
motion in the action showing that in 
England, aHer the original judgment the 
action is bv no means ended but remains 
under the control of the same Court. If 
the default is made by the purchaser in 
paying the purchase-money there are 
several remedies open to the vendor, 
(l) He may on motion in the action 
obtain an order fixing a definite time 
and place for payment and delivery 
over of the conveyance and title-deed 
and can, after the expiration of that 
time, levy execution for the amount, if not 
paid. (2) He may apply by motion in the 
action for an order rescinding, not the 
judgment but the contract, and in order 
to succeed in such a motion he has to 
satisfy the Court that there has been a 
positive refusal to complete, which it may 
be observed in the present case, the res¬ 
pondent has certainly not proved. A 
similar right is given by S. 35 of the 
Specific Relief Act of 1877. (3). He can 
enforce his unpaid vendor’s lien for the 
purchase-money and costs. (4) He can by 
motion in the action obtain an order for 
sale by the Court of the property when he 
will be at liberty to bid. The proceeds of 
the sale are paid into Court and the 
vendor gets his contract price, interest 
and costs and the purchaser the balance 
if any. Where the vendor is in default, 
the remedies are even more varied. 

It would seem to be absurd to hold that 
the mere fact that a date of completion is 
fixed in the original decree put an end 
to the action and that the control of the 
original court expires on the expiration 
of that date—and thus substitute in effect 
for all the known remedies stated above 
the simple expedient of treating the action 
and the decree as dead for all purposes 


and leaving the vendor in undisturbed 
possession of property which is not his 
and may as in the present case, lio of a 
greater value than tho contract i^urchaso- 
money, which, perhaps by some accident, 
purchaser has failed to produce on tho 
date fixed. In this particular ca'^^e it is 
worth observing that there is no evidence 
that the first defendant was ready to exe¬ 
cute a convevance or hand over the title- 
deeds in exchange for the money and in 
fact so far from intending to complete, ho 
was appealing on the ground that the 
decree was wrong. 

In my judgment it was intended by this 
decree that the payment of tho Ks. 4,000 
by the date named should be a condition,: 
failing to comply witli which, would de-^ 
prive the successful plaintiff of all his 
rights under the decree. In my judgment 
this decree is in the nature of a preli¬ 
minary decree, the original Court keeping 
control over the action and having full 
power to make any just and necessary 
orders therein, including in appropriate 
cases the extension of the time. If I am 
wrong in this and the proper interpre¬ 
tation of tliis decree is as contended 
for by the appellant, then, in rry judg¬ 
ment, this decree is wrong, and I should, 
if necessary, order that it be set right by 
eliminating the condition which ought not 
to have been imposed upon the successful 
plaintiff except at a much later date and 
upon definite refusal by him to complete. 
Even in that case such condition could only 
be imposed at the request of the defendant 
who as I have pointed out has other 
various remedies. As long as this form of 
decree is understood to be of a preliminary 
nature and the Court still retains full 
power over the action, I do not see any 
particular harm in the continuance of its 
use. Some words such as “ further con¬ 
sideration reserved ’ shall be added. But, 
personally, I should be prepared to say that 
the appropriate forms are those set out in 
Seton. 

It is however contended that this form 
having been used, we are precluded by 
authority from holding that the time fixed 
is not a condition and, as I understand 
also from holding that either the original 
Court or this Court has power to extend 
the time. I do not so interpret this decree 
but as I have said, if that is the correct 
interpretation of it, in my judgment, it 
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must be varied. Therefore, the question 
whether we are bound by authorities which 
so interpret it, is not of great importance. 
The cases relied on aie Ramaswami Kone 
V. Stindara Kone (i), Moideen Kuppai v. 
Ponniiswami Pillai (2), and Gopala Ayyar 
V. Sa7inasi (j). In Ramaswami Kone v. 
Sundara Kone (1) the decision of the 
District Munsif was that on plaintiffs 
paying into Court the balance of con¬ 
sideration within a month the defendant 
should execute a sale-deed. The money 
was not paid into Court within the month, 
and after the expiration oi the month, the 
defendant appealed. On appeal the Sub¬ 
ordinate Judge confirmed the District 
Munsiff’s order. The plaintilT then applied 
to execute this decree and the District 
Munsiff held that the original one month 
granted by his decree having expired and 
the plaintiff not having complied with its 
terms, the plaintiff could not have execu¬ 
tion. The plaintiff then applied to the 
Subordinate Judge to modify the appellate 
decree by introducing into it a fresh time 
limit. This having been refused, the 
plaintiff appealed against the District 
Munsiff’s order dismissing his applica¬ 
tion for execution. That appeal 

was dismissed by the Subordinate 

Judge. The case came on appeal 
before a Bench of this Court which held 
that on the proper construction of the 
first appellate decree of the Subordinate 
Judge, the time was not extended and 
that therefore execution could not be 
granted. The Court, however, did lay 
down that the Subordinate Judge could 
extend the time for performing conditionb 
precedent granted by the original decree 
on appeal from that decree. It is how¬ 
ever to be observed that no application 
was at any time made to the District 
Munsiff to extend the time allowed by the 
decree, and this case does not therefore 
touch the point in question here. 

In Moideen Kuppai v. Ponnuswavii 
Pillai (2) this Court on Second Appeal, 
directed that on payment of Ks. 50 within 
three months by the plaintiff to the de¬ 
fendant a moiety of the suit property 
should be delivered to the plaintiffs. 

]. (1007) 31 Mad. 28—17 M. L. J. 405=3 

M. L. T. 26. 

2. (1914) 1 L. W. 832=16 M. L. T. 430=26 
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3. (1915) 3 L. W- 20=19 M. L. T. 137=32 
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Subsequently, the plaintiffs applied to the 
lower Court to extend the time. That 
was refused by the lower Court, and on 
appeal, by this Court on the ground that 
the lower Court had no power to extend 
the time fixed by the Appellate Court. 
The plaintiffs then' petitioned this Court 
to extend the time and this Court held 
that it had no power to modify its own 
order except on a proper application for 
review which that application was not. 
The Court held that the time fixed by its 
order in that case was an essential term 
and that the non-compliance with it could 
result in plaintiff’s'losing their rights un¬ 
less they could put the matter right by 
review. But, in that case, the question 
was not under consideration whether the 
original court, if it directed that specific 
performance should be performed within 
a certain time, could extend that time. 

In Gopala Ayyar v. Sannasi (J), the 
Court of first instance gave a decree for 
specific performance giving the plaintiff 
one month’s time to pay the price, which 
decree was, on appeal to the Subordinate 
Judge, confirmed by him. More than one 
month after the date of the appellate 
decree the plaintiff applied to the Subor¬ 
dinate Judge to extend the time fixed by 
the original decree. The application was 
granted but on a revision petition it was 
held by Srinivasa Aiyangar, J., that the 
Appellate Court had no jurisdiction to 
extend the time fixed by the Original 
Court. This may be right ; but the learn¬ 
ed Judge said that it had been decided 
by this Court in Ramaswami Kone v. 
Sundara Kone (l) that the Court which 
passed the decree had no power to extend 
the time, much less any appellate Court. 
As I have pointed out Ramaswami Kone 
V. Sundara Kone, (1) did not say so, and 
with that part of the judgment of 
Srinivasa Aiyangar, J., I do not agree. 

I therefore do not feel in this matter in 
any way hampered by authority and this 
preliminary point fails. 

Turning to the merits, the main ques¬ 
tion is a pure question of fact. The 
learned trial Judge has, I think, correctly 
stated, that different judges or different 
juries might take different views of the 
facts. But there was ample evidence to 
support his finding that the contention 
alleged was made and I see no reason for 
differing from it. 
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Further the contract alleged is to 
reconvey the property when the Rs. 4,000 
i? tendered within one year. There is no 
evidence of an actual tender but there is 
evidence that the first plaintiff attended 
upon the first defendant with P. \V, 6 
who had the money with him and on the 
first plaintiff asking the First defendant to 
take it, the first defendant said he would 
not. This, in my judgment, was a waiver 
of and dispensed with any actual tender, 
see Polglass v. Oliver, (4) and many 
subsequent cases. 

A further point was taken that, as 
certain persons entitled to the benefit of 
the contract refused to join the plaintiffs 
in the suit and have been joined by them 
as defendants, the decree for specific 
performance could not be granted. 
I do not agree with this contention and I 
have nothing to add to the judgment of 
Coutts-Trotter, J. on the point. 

Lastly it was contended and this is a 
more difficult point that as two 3 ears had 
elapsed from the date of the original offer 
of the mone\% the plaintiffs were too late 
in bringing this suit. It is a well establi¬ 
shed principle that persons who desire the 
assistance of the Court in obtaining equit¬ 
able relief must come quickly. In each 
case it is a question to be decided on the 
facts whether the delay on the part of 
the plaintiff is such that the Court ought 
not to exercise its powers. In this ca^^e on 
■the facts I think that the delay should be 
excused, for on the evidence, the plaintiffs 
were put off for some time by the first 
defendant himself. The ca^e has however 
been brought very late but in m 3 ' judg¬ 
ment not late enough to compel us to re¬ 
fuse relief at not being shown that the 
defendant has been prejudiced. 

i he appeal will therefore be dismissed 
with costs. The time for the completion 
will bo extended by this decree for a period 
of two months. It must be understood 
that the original Court still has jurisdic¬ 
tion in this matter and has full powers to 
deal with any point that may arise includ¬ 
ing, if necessary, an application for further 
time. 

Wallace, J. ;—i agree. On the first 
point of law taken, I wish to say this: 

No specia. form for drafting a decree for 
specihc perf ormance is supplied by the 

4. 149 E. B. 7 . 


Civil Procedure Code, as is supplied by it 
in the case of a decree in a pre-emption 
suit by Order 20, Rule 14, whicii directs 
that, if the purchase money is not paid as 
stipulated in the decree, the suit shall be 
dismissed with costs. Hence the analogy 
of decree, etc., in pre-emption suits and 
reported rulings theieon is not of assis¬ 
tance in this case. I'he form of decree 
drawn up in the trying Court is the gene¬ 
ral form adopted in this Presidency for 
such decrees. But that it is in the nature 
of a preliminary and not a final decree is, 
T think placed beyond doubt by S. 35 of 
the Specific Relief Act. As I read that 
section, 'it lays down that when a decree 
for specific performance of a contract of 
sale has been passed and the purchaser 
makes default in payment of the sum 
which the Court has ordered him to pay, 
the vendor may either file a fresh suit for 
rescission of the contract or may, in the 
specific performance suit itself, apply to 
the Court to rescind the contract. It is 
perfectly clear that the contract is not 
determinable or determined by the mere 
failure to comply with the terms of the 
decree. It is not determined until the 
Court orders that it is determined. By the 
decree for specific performance the Court 
sets out what it finds the real contract 
between the parties was, and declares that 
such a contract exists and gives what it 
considers a reasonable time within which 
the contract shall be carried out. Regard¬ 
ing the decree from this point of view, as a 
contract, it is clear in tliiscase, as in most 
others of the ==ame kind, that time is not of 
the essence of the contract, and that, until 
the contract is rescinded by formal order 
or decree, such time for performance, not 
being an essential part of the contract, 
may be varied by the Court which has 
declared what the essential terms of the 
contract are. It is clear as the learned 
Chief Justice has shown, that it must be 
within the power of the Court to vary the 
time within which the contract shall be 

performed, as difficulties might arise 

through no fault whatever of the parties 

preventing performance within the time 
specified in the decree ; e.g., when a third 
party has within that period set up a bona 
fide claim of title to the property, it may 
even be necessary to direct specific per¬ 
formance to stand over for a reasonable 

until that claim has 

been adjudicated. 
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I take it then that where specific per¬ 
formance of sale has not been effected 
within the period laid down by the decree, 
it is open (a) to the purchaser to apply to 
the Court for an extension of time for 
payment of the purcha-e money, and (b) 
to the vendor to apply either for a final 
and peremptory order for specific per¬ 
formance or for an order rescinding the 
contract either immediately or to follow 
automatically on the expiry of the period 
peremptorily granted. The original action 
is thus open until a final decree or order 
of such a nature and scope is passed, and 
the original Court has until then ample 
power to extend the time for specific per¬ 
formance. The case reported in Moideen 
Kiippai V. Ponnns\i>a7ni Pillai (2) is not 
a case in point. It was apparently not a 
case of a decree for specific performance 
since no reference was made to S. j 5 of 
the Specific Relief Act. In the 3 L. W. 
case also no reference is made to that 
section, and in any case the application to 
extend the time was made after the time 
granted by the decree had expired. In 
Raynaswami Kone v. Siindara Kone (1) 
case the're was no application for extension 
of time at all, and the decision turned on 
the propriety of interpreting the appellate 
decree in terms of the original decree. In 
the present case an application to extend 
the time was put in by plaintitTs to the 
Court which passed the decree and no 
final order has yet been passed on that. I 
am therefore quite clear that the original 
Court has in this case full power to extend 
on proper application made to it, the time 
fixed by its decree for specific perform¬ 
ance, and equally so has the Appellate 
Court in an appeal which is of the nature 
of an appeal from a preliminary decree. 
The argument that plaintiffs should not be 
allowed to get a fresh extension of time 
because defendant has appealed against 
the decree does not impress me. His ap¬ 
peal was tantamount to declaration that 
he would not receive the money and carry 
out his part of the contract, and thus made 
it useless for plaintiffs to attempt to carry 
out their part of it. On the other points 
of the case I have nothing to add to the 
judgment of the learned Chief Justice. 

Appeal disrriissed^ 
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Lakshvlindra Thirtha 

Swamiar of Sirur 

Mutt minor by guar- 

dian P. Rajagopala 

Charya ... Appellant— 

(Defendant). 

V. 

Vibhudapriya Thirtha- 

swamiar of Admar 

Mutt ... Respondent—■ 

(Plaintiff). 

Appeal No. j06 of 1921, dated 8th 
November 1922, against the decree of the 
Court of the Sub. J. of Slouth Kanara in 
O. S. No. 44 of 1919. 

Hindif Law ^Religious eyidmoment — Mutt^ 
Poircr of ^Mattathipathi. 

A Shebait or Matathipatbi cannot alienate 
mutt properties unless constrained to do so by 
unavoidable necessity and tbe same rule must 
apply to the creation of debts binding on mutt 
properties, for the enforcement of such debts may 
result in the alienation of such properties 
through Court sale. The borrowing may be for 
a purpose which is not in itself justifiable at all; 
again the purpose may be a legitimate one but 
nevertheless the Matathipatbi having enough 
funds of the mutt in bis hands at the time, 
there might be no necessity to borrow at all to 
moot the expenses ; in other words the question 
may be one of the legitimacy of the purpo.se for 
the debt or of the financial necessity to borrow. 
The ^fatathipathi has a large dominion over his 
surplus income and he is not bound to account 
for it and his discretion to use it as he likes is 
unfettered. Where there was no established or 
local custom to feed every Brahmin, the debt 
incurred for finding every Brahmin is not a 
debt binding on the successor. 

A. Krishnaswami lyer^ K. Sundra Rao 
and K. Balasubramanya Mudaliar —for 
Appellant. 

T. Rangachariar, B. Sitarama Rao and 
K. y. Adiga—ior Responclant. 

Krishnan, J.—This is an appeal by the 
defendant against the decree of the Subor¬ 
dinate Judge of South Kanara in O.S. No. 
44 of 1919 on his file. The suit was 
brought by the Swami of Admar Mutt in 
Udipi against the pieseut Swami of the 
Sirur Mutt to recover from the assets of 
that Mutt the amount claimed to be due 
under a “ Sampratipatti or settlement of 
accounts signed by the late Swami and 
marked as Ex. A. The defendant denied 
the genuineness of Ex. A and the existence 
of the debt and the admissibility of the 
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document in evidence and he further plead¬ 
ed that even if the debt was true it was 
not binding on the Mutt or its properties 
as it was not contracted for any necessity 
or benefit of the Mutt, the Mutt having 
ample income to meet all its legitimate 
expenses. 

On these pleadings two issues were 
framed, namely, whether the patti sued on 
was true and valid and receivable in evi¬ 
dence and whether the debt was binding 
on the defendant’s Mutt. The Subordinate 
Judge found both these issues in plaintifT’s 
favour and gave him a decree as sued for. 
The appellant before us has not attacked 
the finding on the 1st issue ; his learned 
vakil however contended that the finding 
on the 2Dd issue should have been in the 
negative and in his client’s favour and the 
suit should have been dismissed. 


We have thus to consider in this appeal 
whether the debt sued on was borrowed 
by the late Swami of the Sirur Mutt for a 
purpose binding on the Mult properties in 
his successor s hands. Now it is clear law 
that a Shebait or Matathipathi cannot 
alienate Mutt properties unless constrain¬ 
ed to do so by unavoidable necessity and 
the same rule must apply to the creation 
of debts binding on Mutt properties, for 
the enforcement of such debts may result 
in the alienation of such properties 
through Court sale. The rule regarding 
alienation is laid down very clearly by the 
Privy Council in the recent case of 
Palaniappa Chetty v. Sreemath Devasikh- 
amani Pandara Sannathi (l). Their 
Lordships refer to their previous decisions 
m Prosunno Kumari Debya v. Golabchand 
Baboo {1) \ Koonwar Doorganath Roy v. 
Ram Chandersen (3); and Hanooman 
Persatid Pandy v. Mussamuti Babooee 
Munraj Koonwaree (4); and explain that the 
expression ‘ benefit to the estate ” as 
used in them though not capable of a 
precise definition meant “ the preservation 

ot the estate from extinction, the defence 
against hostile litigation affecting it, the 

protec Uon^^ it or portions from injury 
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or dolorioration by inundation, and such 
like things” see page 718—Hero we have 
no question of benefit to the estate but 
only whether there was necessity to incur 
the debt. 

The position of the head of a Mutt and 
his powers were again considered by the 
Privy Council in deciding whether ho 
could be described as a trustee within 
the meaning of Art. 134 of the Limitation 
Act in Vidya Vantthi v. Balusaini Ayyar 

( 5 ) and in that judgment their T.ordship^ 
again affirm the proposition that except 
for unavoidable necessity the head of a 
Mutt cannot create anv interest in the 
^lutt property to enure beyond his life¬ 
time. 

There is no doubt an observation in 
Saminatha Pandara v. Sellappa Chelti 

(6) that “ acting for the whole institution, 
he (the Matathipathi) may contract debts 
for purposes connected with his Matam 
and debts so contracted might be re¬ 
covered from the Matam property, and 
would devolve as a liability on his suc¬ 
cessor to the extent of the assets received 
by him ” and this passage has been 
quoted by their Lordships of the Privy 
Council in Vidya Varuthi v. Bahisami 
Ayayr (5). Reliance has been placed on it 
by the learned vakil for the respondent for 
his argument that it is sufficient that the 
debt is shown to be incurred for Matam 
purposes and not for the Matathipathi’s 
private purposes to make it binding on 
Matam properties and that it was not 
necessary to prove any necessity for the 
borrowing. In my opinion this is a clear 
misreading of the observation. I under¬ 
stand it to refer to necessary purposes 
connected with the INIatam as that is the 
proposition established by the authorities. 

I do not think it necessary to discuss 
all the authorities cited to us as these 
recent Privy Council rulings are clear on 
the point. It follows that we cannot 
uphold the plaintiff’s claim to have the 
plaint debt paid out of the Mutt properties 
in the defendant’s hands unless there is 
clear proof of necessity' for the borrowing. 
There are two things to be considered in 
this connection. The borrowing may be 

5. 1922 P. G. 123=48 I. A. 302=44 Mad. 831- 
41 M. L. J. 34G ; (1921) M. W. N. 449=15 L w’ 
<8--30 M. L. T. (P. C.) G6=26 C. W. N. 537= 
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for a purpose which is not in itself justifi¬ 
able at all ; again the purpose may bo a 
legitimate one but nevertheless the Mata- 
thipathi having enough funds of the 
Mutt in his hands at the time, there might 
be no necessity to borrow at all to meet 
the expenses; in other words the question 
may bo one of the legitimacy of the pur¬ 
pose for the debt or of the financial 
necessity to borrow. Now it was argued 
for the respondent that it was only 
the question of financial necessity, 
which would depend upon the amount of 
money available to the late Swami to 
meet the expenses, that was put in issue 
in the lower Court and not the legitimacy 
of the expenses themselves. I am unable 
to accept this argument. I'he defendant’s 
written statement, paragraph 3 says after 
pleading that the Mutt had ample income 
to meet all necessary expenses that “ the 
debts arc not valid and binding against 
the defendant’s Mutt or its properties as 
they were not and could not have been 
contracted for the benefit of the Mutt , 
and the wording of issue 2 is quite wide 
enough to include both objection?. 

T shall turn to consider whether debts in 
question are proved to have been incurred 
for necessary purposes. Hx. A is a settle¬ 
ment of account of the borrowings less 
repayments from July 1902 to August 
1916. The total amount of debt with 
interest came to Rs. 27,435-0-11. The 

repayments with counter interest came to 

Rs. 11,463-6-3 leaving a balance of 
Rs, 15,871-10-8 for which Ex. A was 
executed. A perusal of the accounts and 
receipts in Ex. B. shows that the most 
part of this balance was borrowed during 
what is known as the “ pariyaya ” period 
of the Sirur Swami and in connection 
with the pariyaya expenses and for build¬ 
ing a bhojanasala or dining hall during 
that period, the previous borrowings 
having been mostly repaid. To under¬ 
stand the case it is necessary^to explain 

what is meant by the term 
There are in the town of Udipi in South 
Canara eight Mutts presided over by 
eight Matathipathies. PlaintifT and defend¬ 
ant are two of those Matathipathies. 
Affairs of each Mutt are looked after by 
its own Matathipathi. They are all 
endowed with separate properties of con¬ 
siderable value. Besides these Mutts there 
is a Krishna Temple in the same place in 
which there is an idol of Sri Krishna 


which is worshipped. This temple is also 
richly endowed but there is no Swami or 
Dharmakartha to manage its affairs. 
Its affairs are managed by the eight 
Matathipathies in rotation each taking 
the management tor two years at a time, 
beginning from Januan^ 15th of one year 
and ending in the Januan^ 15th of the 
3rd year. The turn of each Swami is 
fixed according to custom. This method 
of management is called the pariyaya 
system and the Swami who is for the 
time being the manager is called the 
Pariyaya Swami for those years and the 
period of two years during which he is the 
manager is called his pariyaya period. The 
tradition about the way in which these 
eight Mutts and the temple came to be 
founded and the way in which their affairs 
are carried on is given in the South 
Canara District Manual. It is obligatory 
on each Swami when his turn comes to 
perform the pariyaya for the two years of 
his period. During that time he is entitled 
to get all the income of the Krishna temple 
which besides the income from its lands 
includes certain payments from the British 
and Mysore Governments and also Kani- 
kais or offerings from the devotees and pil¬ 
grims who come to the temple to worship. 
It is also in evidence that the Swamis are 
able to save every year substantial sums 
of money from the income of their own 
Mutt properties after meeting their current 
expenditure. It would seem that the 
Swamis were in the habit of adding these 
moneys also to their income from the 
Krishna temple during the pariyaya period 
to meet the pariyaya expenses. It is the 
plaintiff’s case that all these moneys are 
insufficient to meet the pariyaya expenses 
and it is necessary and usual for each 
Swami to borrow R?. 30,000 to Rs. 
40,000 to make up the deficiency for the 
two years. Plaintiff says that the plaint 
debt was mainly incurred in this manner 
to meet the pariyaya expenses of the Sirur 
Swami. 

It is in evidence that the income of 
Krishna temple from all sources would 
amount to about Rs. 25,000 to Rs. 30,000 
a year or Rs. 50,000 to Rs. 60,000 for the 
two years. The income of the Sirur Mult 
is said to be about Rs. 10 to Rs. 15,000 
a year from which Rs. 5,000 to Rs. 6,000 
could be saved in ordinary years. During 
the pariyaya period the Swami brings 
away his own idol from his Mutt to the 
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Krishna temple and the expenses of his 
own Mutt are thus reduced. The Swami 
was thus in a position to utilise Rs. 12,000 
or Rs. 15,000 of the income of his own 
Mutt during the two years forthe pari- 
yaya expenses. All these figures are of 
course only approximate. It is also in 
evidence that the Sirur Swami had about 
Rs. 30,000 in hand saved from his Mutt 
income for the previous years which he 
added to the other moneys. As explained 
by this Court in I. L. R. 2 Mad. 175 
and other cases and accepted by the Privy 
Council in 44 Mad. 8J1 the ‘Matathipathi 
has a large dominion over his surplus 
income and he is not bound to account for 
it and his discretion to use it as he likes is 
unfettered. It was thus open to the Sirur 
Swami to use that accumulated amount 
for the pariyaya expenses. Thus it would 
seem that the Sirur Swami had about a 
lakh of rupees at least to meet the 
pariyaya expenses for his term of two 
years. Plaintiff however contended that 
this amount was insufficient for the 
purpose as the expenses came to about 
Rs. 1,30,000 at least and borrowing was 
necessary. It may be conceded that all 
the moneys the late Sirur Swami got from 
his income and his earnings and his 
borrowings he spent for his pariyaya 
expenses, and for building the dining hall. 
But before we can justify his borrowing 
it must be shown that he was under a 
|l 0 gal obligation to incur expenditure in 
jthe manner and to the extent that he did. 
The Subordinate Judge has not considered 
the case from this point of view at all. 

There are no doubt certain poojas and 
ceremonies which have necessarily to be 

performed and any reasonable expenditure 

incurred for carrying them out will be 
binding on the Mutt. But there is no 
obligation to have the ceremonies per¬ 
formed on the scale' that the Sirur Swami 
did. It was argued for the respondent 
that the scale on which the ceremonies 
should be conducted must be taken to be 
fixed by the long continued practice of the 
institution. Even so, there is no evidence 
on which we can find that any definite 
and clear practice existed with regard to 

rr\ore likely as one of the 
Plaintifis own witnesses P. W. 4 says 
that there is “ no rule to the effect that 
any particular amount should be spent for 
e pariyaya but all the ceremonies should 
performed according to mamooi (or 


usage). The different Mutts are not 
equally wealthy ; the poorer ones must 
necessarily perform the ceremonies on a 
smaller scale so long as no ceremony is 
omitted. One main item of expense 
incurred is the feeding of the Brahmins 
in large numbers every day throughout 
the year. That evidently is a very elastic 
item over which much money could be 
spent or considerable economy exercised. 
There is really no evidence in the 
case on which we can rely to show 
that it was necessary to borrow to 
meet the legitimate expenses of the 
pariyaya. All that is attempted to be 
shown is that the money has been spent 
and that other Swamis have also been in 
the habit of borrowing during their time. 
Such evidence is quite inadequate in my 
view to show that there was necessity for 
borrowing the plaint debts. 

As regards the Bhojanasalaj the Sirur 
Swami not only seems to have re-built it 
but put up an upstairs to it. Surely it is 
not shown that there was any necessity to 
do all these. A sum of Ks. 1,000 
of the plaint debt was borrowed for the 
construction of this dining hall but it is 
not shown whether it was borrowed for 
the construction of the hall downstairs or 
for the room upstairs. There was clearly 
no necessity to build the upstairs as it 
never existed before. It follows therefore 

that for this debt also necessity is not prov¬ 
ed. 

The failure to produce the accounts of 
the Sirur Mutt was commented upon by 
the learned Vakil for the respondent and 
we were asked to draw from that fact an 
inference that the borrowings were for 
necessity. It is not very clear on the 
evidence that the defendant is in posses¬ 
sion of those accounts and is wilfully 
keeping them back. Secondly it is difficult 
to see how these accounts will help to show 
that the-monies borrowed for the pariyaya 
expenses were borrowed for necessity. In 
the view 1 am takine that for all legiti¬ 
mate expenses the funds in hand were 

sufficient. 

As regards the debts borrowed just prior 
to the pariyaya period there is no evidence 
why they were wanted. It follows that 
there was no necessity proved to borrow 
the plaint amount and the plaintili is not 
therefore entitled to recover it from the 
Mutt lands. 
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The learned Vakil for the appellant also 
contended that in any event plaintiff is not 
entitled to have direct recourse to the 
Mutt properties for his debt as there was 
no express charge of mortgage for it on 
them and he relied on Swaminatha Aiyar 
V. Srinivasa Aiyar (7) and also on certain 
English cases of executors and trustees 
such as Strickland v. Symons (8), In re 
Evans: Evans v. Evans (9), Forhall v. 
Forhall (10), In re Robinsons Settlement \ 
Gant V. Hobbs (ll) and In re Johnson : 
Shearman v. Robinson (12). But it has 
been held in India that this rule does not 
apply to the case of Matathipathies. See 
Shanker Bharathiswami v. Venkata Naick 
(13); Srimath Deivasika77iani Pandara^ 
satinadhi v. Noor Mahomed Rowthen (14), 
Lakshmindra Thirthasxvamiar v. Ragha- 
vendra Rao (l5) and Stindaresan Chettiar 
v. Viswanatha Pandara Sannadhi (16). 
In the view I am taking, it is not how¬ 
ever necessary to decide this question. 

It was finally contended that as the 
debt was found to bo true and subsisting 
it is binding on the debtor, the late Swami 
personally and a decree should therefore 
be given against his personal assets if 
any. There is no express prayer to this 
effect in the plaint, but the defendant’s 
Vakil does not object to such a decree 
being passed and I think therefore such a 
relief may be given. 

In the result the decree of the lower 
Court is modified by confining it to a de¬ 
cree only against the personal assets, if 
any, of the late Sirur Swami in the defend¬ 
ant’s hands. The plaintiff will pay the 
defendant’s costs in both Courts as he has 
failed m his claim against the Mutt but 
he will get his costs from the personal 
assets of the late Swami. 


7. 

(1917) 5 L. W. 323- 

=32 

M. L. T. 250 

=21 

M. L 

i. T. 91=(1917) M. 

w. 

N. 278=38 

I. G. 

172. 





8. 

26 Ch. D. 245.! 





34 Gh. T>. 597. 




It). 

7. Oh. I). 123. 




11 . 

(1912) 1 Oh. 717. 




12 . 

15 Ch. D. 548. 




13. 

(1885) 9 Bom. 422. 




14. 

(1907) 31 Mad. 47 ; 

17 i^f. L. J. 553=‘ 
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L. T. 95. 

15. (1920) 43 Mad. 795=(1020) M. W. N. 568 

=28 M. L. T. 269=3) M. L. J. 174=12 L. W. 


139=59 I. 0. 287. 

16. (1922) Mad. 402=45 Mad. 703=43 M.L.J. 

147=16 L. \V. 83=31 M. L. T. (K.C.) 66= (1922) 
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Ramesam, J.—The plaintiff is the 
Swami of the Admar Mutt in Udipi (South 
Canara District). The defendant is the 
Swami of the Sirur Mutt in the same 
place. He is now a minor represented by 
a guardian ad litem. These two and six 
other Mutts were founded, according to 
tradition, by Madhwacharya, the founder 
of the dual or dvvaita philosophy. Each 
Mutt is presided over by a Sanyasi or 
Swami and has its own separate endow¬ 
ments. Besides the eight Mutts, there is, 
at Udipi, a temple of Krishna with income 
of its own. Each Swami takes charge of 
the temple for a period of two years so 
that the turn (technically called Pariyaya) 
of a particular Swami recurs once in 
sixteen years. The evidence in the case 
shows that the Swamis have taken for 
the celebration of the respective Pariyayas 
in recent times on a grand scale. It is 
said that the defendant’s predecessor had 
borrowed from the plaintiff among others 
tor the expenses of the last Pariyaya of 
the Sirur Mutt Qanuary, 1914-1916) and 
on accounts being taken, it was found that 
the Sirur Swami was indebted to the plaint¬ 
iff to the extent of Ks. 15,971-10-8 on 
the 14th August, 1916 (Ex. A). The pre¬ 
sent suit is brought to recover the said 
amount with interest. The Subordinate 
Judge gave a decree to the plaintiff and 
the defendant appeals. 

The appellant has not pressed before us 
the grounds relating to the genuineness of 
Ex. A. He confined himself to two points 

(1) that the debt has not been shown to be 
for justifiable necessity and is therefore 
not binding on the defendant’s Mutt and 

(2) in any event the Mutt is not liable as 
the debt was not charged on the properties 
of the Mutt. 

The first point was the subject of the 
2nd issue. The evidence of the plaintiff’s 
3rd, 4th and 7th witnesses shows that the 
Krishna temple gets a Tasdick (or allow¬ 
ance) of thirteen thousand rupees from the 
British and Mysore Governments, Ks. 500 
cash and 500 Muras of rice (after paying 
Government Revenue) from its immove¬ 
able property and Ks. 10,000 or more by 
way of offerings from pilgrims. (A mura 
of rice is said to be worth Ks. 6). The 
item of offerings from pilgrims is a vari¬ 
able figure. The income of the Krishna 
temple may be taken to be about Rs. 26,500 
per annum in the years in question. 
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The income of "the Sirur Mutt according 
to P. W. 4 is 2,200 Muras of rice (out of 
which 1,200 Muras are spent for the 
ordinary expenses of the Mutt) and a cash 
rent of Rs. 7,000. There remains a net 
income of Rupees thirteen thousand. 
Accepting these estimates, the combined 
income of the temple and the Mutt 
amounted to Rs. 39,300 per annum. It is 
said that this income was not adequate 
for the expenses of the Pariyaya and the 
Sirur Swami had to borrow for defraying 
them, A list of his debts amounting to 
Rs. 25,000 is given by P. W. 4. As the 
Sirur Swami had, in his hands, savings to 
the extent of Rs. J0,000 he must have 
spent more than a lakh and thirty thou¬ 
sand rupees towards his Pariyaya ex¬ 
penses. The question is whether this ex¬ 
penditure can be regarded as justified so 
as to make the Mutt in the hands of his 
successor liable for the amounts borrowed. 
It is conceded for the plaintiff (P. W. 4) 
that there is no rule to the effect that a 
particular amount should be spent for the 
Pariyaya. But all the Viniyogas should 

be performed without omission according 
to mamool. 


P. \V. 3 says that two laks of rupee 
are required for the expenses. P. W. 
similarly says that 15,000 Muras of ric 
and one or one and quarter lakhs ( 
rupees are required. P, W. 8 the Swamic 
of another Mutt gives details. Aboi 
15,000 Muras ot rice, firewood costic 
Rs. 6,000, plantain tree garden cos 
ing 500 Muras and provisions costic 
Rs. 62,000 are required. Of these about ] 
Muras of rice are required for 
Naivedya (see P. W. 4) the ceremon> 
dedicating food to the deity. After t 
formal dedication the food is distributed 
Brahrnins. Now, it is well-known th 
the religious ceremony of the Naived 
can be performed at an expense of ; 
anna or Rs. 10,000 according to t 
capacity ol the worshipper. This is co 
ceded by the learned Vakil for the plair 

* * Hindu text has been cited 
show that a particular quantity of I 
must be offered for the Naivedya. It 

ponds on the capacity and the charita 

disposition of the worshipper for the off 
mg ultimately feeds the poor. Beyond 
evidence that P. W. 8 spent a simi 
amount for his Pariyaya and that 
deceased Sirur Swami contracted a d 


of thirty thousand rupees for an earlier 
pariyaya there is nothing to prove a 
mamool or usage. The eighth witness 
says that, at the Pariyaya festival (first 
fifteen days of the period) about 10,000 
persons were fed every day. During the 
other festivals about 2,000 persons are fed 
per day and 1,000 persons are fed daily at 
other times (see P. VV. 4). It is obvious 
that the feeding charges have been re¬ 
sponsible for the enormous increase in 
recent times of the pariyaya expenses. It 
is idle to pretend that the feeding could 
have gone on anything like this scale in 
all the six centuries during which these 
Mutts existed or even in the earlier years 
of the last century. When the witnesses 
say that so many muras are required for 
the expenses, all that they mean and 
could mean is that the quantities stated 
are required, if the festival is to be carried 

on in the manner the Swamis are now 
doing it. 


In my opinion no usage or custom is 
proved. As their Lordships of the Privy 
Council point out in Palaniappa Chetti v. 
Sreemath Deivasikamani Pandara San- 
nadhi (1), it would bo an instance of 
the misapplication of the word ‘custom’ 
and forgetfulness of essentials of a 
custom which modifies the ordinary 
law to say that the Mutts are bound 
by custom to feed every Brahmin that 
comes to the Pariyaya (as is stated 
in the South Canara Manual). The 
numbers may increase as the years roll 
on and the result of carrying out the ideal 
of feeding every one that comes, may be 
the destruction of the institutions them¬ 
selves. 1 he Swamis have a wide power 
over their income and Courts do not ordi¬ 
narily scrutinise their manner of exercis¬ 
ing it so long as they do not seek to bind 
their successors. If a successor is sought 
to be bound the borrowing must be for 
justifiable neccessity. 


In AbhiraM Gosxoami v, Shyanta 
Charan Nandi (17), their Lordships of the 
Privy Council observe : “ It is well settled 
that the power of the Mohant to alienate 
debuttar property is, like the power of the 
Manager for an infant heir, limited to 
cases of unavoidable necessity ” citing 


.X. f 
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Prosunna Kumari Debya v. Golab 
Chand (2) and Doorganath Roy v. Rama- 
chander Sen (18). In these two cases, the 
leading case of Haunynan Prasad {A) {d, 
case dealing with the manager of an in¬ 
fant heir,) was relied on as a guide in re¬ 
spect of dealings witli debnttar property. 
See also Vidya Varuthi v. BaUiswami 
Iyer ( 5 ). The present appeal is not a 
case of conferring benefits to the estate- 
such as the preservation of the estate 
from extinction, the defence against 
hostile litigation affecting it, the protection 
of it or portions from injury or deteriora¬ 
tions by inundation and such like things. 
See Polaniappa Chetty v,Sreeviath Deiva- 
sigamani(\). In Peary Mohun Mukher- 
jce V. Narendra Nath Mookerjee (19) 
the expenses in respect of which the 
shebait sought re-imbursement were 
either incurred in defending his posi¬ 
tion as shebait or performing the 
obligation imposed upon him by the 
original Will. In this case there is no 
proof of the obligation imposed upon the 
Mutts at the time of the foundation. The 
learned Vakil for the plaintiff relies on 
the following sentence in Saminatha 
Pandara v. Sellapa Chetti (6) “ Acting for 
the whole institution he may contract debts 
for purposes connected with his mattam 
and debts so contracted might be recover¬ 
ed from the mattam, property and would 
devolve as a liability on his successor to 
the extent of the assets received by him. 

I do not think that the learned Judges 
who decided Saminatha Pandara v. 
Sellappa Chetti (G) or the Judicial Com¬ 
mittee who quoted the whole paragraph 
in 1. L. R, 44 Mad. 831 at 844 for a differ¬ 
ent purpose, meant to lay down that 
a debt however extravagant and unneces¬ 
sary it may be, incurred in the perform¬ 
ance of festivities and ceremonies of 
the mutt, are binding on the mutt in the 
hands of a successor. Such a position 
would be inconsistent with the ratio deci¬ 
dendi of 2 I. A. 145 and 4 1. A. 52 applied 
to mutts in I. L. R. 36 Cal. 1003 and 
Palaniappa Chetty v. Sreemath Deivasika- 
mani Pandara Sannadhi(l). In Murugesan 
Pillai V. Manikavasaka Desika Gnana 


18. (1876) 4 I. A. 52=2 Cal. 311. 

10. (1910) 37 Cal. 220=37 I. A. 27=7 A. L. 
J. 125=7 M. L. T. 63 = 11 C. W. N. 261=11 C. 
L. J. 220=12 Bom. L. R. 257—20 M. L. J, 171= 

5 I. 0. 404. 


Sambhanda Pandara Sannadhi (20) it was 
found that the head of a mutt at the very 
outset of his career, was handicapped by 
two litigations costing nearly two lakhs. 
In my opinion, the suit debt is not binding 
on the mutt and this is the conclusion of 
my learned brother Coutts-Trotter, J. and 
myself in S. A. No. 1899 of 1920 (a case 
relating to a debt of the same Mutt incur¬ 
red for the same pariyaya of 1914-1916). 
In LakshmindraThirthaswamiar v* Ragha^ 
vendra Rao (15) and Srimath Deivasika' 
mani Pandara Sannadhi v.Noor Mahomed 
Rowthen (14) the cases came up on Second 
Appeal with a finding that the debt was 
incurred for necessary purposes. It may 
be that the law was too nar¬ 
rowly laid down in Vidyapurna Tirtha 
Swami v. Vidyamdhithirtha Swami (21) 
but this was set right in Sreemath Deiva- 
sikhamony Pandara Sannadhi v. Palani¬ 
appa Chettiar (22) (affirmed by the Privy 
Council in I, L. K. 40 Mad. 709). 

It is said that the Swami of Sirur Mutt 
spent Rs. 20,000 for the repair of 
Bhojanasala. Apart from the fact that it 
is the duty of all the Swamis of the eight 
Mutts to contribute to the expenses of 
repairing the dining hall, the fact that an 
extension in the form of an upstair was 
added to the old building, disentitles the 
plaintiff from relying on this item. It is 
also conceded that only Rs. 1,000 out of 
the suit loan was spent on this item. I 
do not think this aspect of the plaintiff’s 
case improves it. 

Some complaint was made for the re¬ 
spondent that the question of justifiable 
necessity was not taken in the first Court. 

1 think it was taken in para. 3 of the writ¬ 
ten statement. If this paragraph is not 
more explicit, this was because the allega¬ 
tion in the plaint is not more explicit and 
makes no reference to Pariyaya. The 
plaintiff' had to prove necessity (on the 
2nd issue) and was not prejudiced by any 
vagueness in the plea in the written state¬ 
ment. The defendant was not the borrow¬ 
er and was not bound to plead more 
clearly. In view of the conclusion on 

20. (1917). 40 M. 402=44 I. A. 98=21 M. h. 

T. 288=32 M. L. J. 3(;'.)=1.5 A. Jj. .1. 281=1 Pat. 
L.W. 157=5 L. W. 759=21 0. W. N. 761=19 
Bom. L. R. 456=25 G. L- J. 589=(1U17) M.W. N. 
487=39 I. 0. 659 (P. C.) 

21. (1904) 27 M. 435=11 M. L. J. 105. 

22. (1911) 34 Mad. 535=9 M. L. T. 83=20 M. 
li. J. 960=(1911) 2 M. W. N. 154=0 I. C. 281. 



1928 Madras 


K. PARAMBTL SAHARABI V. CHEKKUTTI 


295 


the first point, I do not think it necessary 
to express an opinion on the second point 
on which there is some conflict of opinion 
in this Court. The cases in I. L. R, 31 
Mad. 47 and Swidciresan Ckettiar v. 
Viswanatha Pandara Sannadhi (6) are 
against the appellant but be is supported 
by the decision in Swaminatha Aiyar v. 
Srinivasa Iyer (7). A number of English 
decisions have been cited before us, relating 
to trust and trustees {Strickland v. Symons 
(8) In re Johnson : Shearman v. Robins 
(12) (Jessel, M K) Forhall v. Forhall (10) 
In re Robinsons's Settlement : Gant v. 
Hobbs (11) in effect reversing Watching v. 
Lewis (23). After the expression of opinion 
in Vidyavanithi v. Balnswami Aiyar (5) 
that Mutts are not in the nature of trusts 
in English Law it is not profitable to 
discuss these cases. 

In the result the appeal is allowed so far 
as the Mutt properties are concerned, but 
the plaintiff will be entitled to a decree for 
the suit sum against the assets of the late. 
Swamiar in the hands of the defendant 
such as uncollected arrears since collected 
or investments of the late Swami which 
have not been incorporated with the Mutt 
properties, 

I agree with my learned brother’s order 
as to costs. 

Decree modified. 

23. (1911) 1 Oh. 414. 
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Spencer and Venkatasubba Rao, J 

Kachinamthodi Parambil 
Saharabi -— ... Appellant. 

Defendant. 

V. 

Kachinamthodi Piithia Purayil 
Mammad’sy son Chekkutti, 
and others ... Respondeni 

Appeal No. 420 of 1921, dated 26 
September 1922, against the order of t] 
Court of the Sub. J. of South Malabar 
Calicut m A. S. No. 83 of 1921 

.,S/' “■ 

'“‘ending bidders witho 

not '“Pfeper, and the order 

not in®f ‘lie claimant ; every order which 

an order a'gabs? necessari 

T. A Anantka lyer—foi the Appellar 

KutUkrtshna Me«o«—.for the R 
spondents. 


Spencer^ J ,—The District Mnnsif*s order 
of 17th March, 1913, on the claim petition 

was an improper one as it followed the 
practice condemned in Venkafaraitiam v. 
Ranganayakamma {\) o{ notifying claims 
to intending bidders without investigating 
them. 

But whatever was tlie order which 
should have been passed on the claim I am 
satisfied that the order that was actually 
passed was not an order against the claim¬ 
ant within the meaning of R. 63 of O. XXT 
(of the Code of Civil Procedure), as it did 
not negative his claim to an undefined 
share in the property attached. The 
claimant s petition was not dismissed 
The facts of this case are similar to those 
in Lakshmi Ammal v. Kadercsan CJieftiar- 
(2) and Ayya Pattar v. Attupurath Uanak- 
hal (3) and in the course of those decision'^ 
it was pointed out tliat every order which 
is not in favour of a claimant is not neces¬ 
sarily an order against him. I 

In this view the lower appellate Court 
was right in deciding that R. 63 of O. XXI, 
Civil Procedure Code, does not bar the 
present suit. As my learned brother 
agrees with me, the Civil Miscellaneous 
Appeal is dismissed with costs. 

Venkatasubba /?ao, J .—The question to 
be decided is : ** Is the suit barred by 

Art. 11 of the Limitation Act The suit 
is for partition. The suit property had 
been attached in execution of a decree 
obtained by the 1st defendant against a 
certain person and the plaintiff then pre¬ 
ferred a claim stating that the judgment- 
debtor had only a share in the property 
and that he himself was entitled to a moiety 
thereof. On the claim petition the Court 
made the following order : 

The pet!tionor*3 contention is that the de¬ 
fendant haa only a share in^the property and 
that the other shares belong to the peritioner 
and some others. Whatever right the defendant 
has. will pass by the sale. The petition does not 
require any further investigation. The claim put 
forward by the petitioner will be noted in the 

Pale proolamation.” 


The sale was held and the 1st defendant 
became the purchaser. The plaintiff seeks 
in the present suit to recover his half 
share of the property from the 1st defend- 
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495=14 L. W. 12=63 I. C. 431. 
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ant. It is contended on behalf of the 
latter that the order referred to amounts 
to an order against the plaintiff under R. 
63 of O. XXI of the Civil Procedure Code; 
and that the suit having been filed long 
after the lapse of a year from the date of 
the order the suit is barred under Art. 11 
of the Limitation Act. The Subordinate 
Judge overruled this contention. 

It seems to me that the Subordinate 
Judge’s decision is correct. In the first 
place it is necessar)' to observe that in 
making the order referred to, the Court 
did not act in accordance with the 
provisions of the Civil Procedure Code. 
It was the duty of the Court to have 
investigated the claim, and if it was 
satisfied that the claimant made out his 
case, to have released the property from 
attachment, or if it arrived at a decision 
against the claimant, to have disallowed 
the claim. This course was obviously not 
followed by the District Munsif who made 
the order in question. At the same time 
it must be noted that an order to sell the 
property did not necessarily mean that 
the claim of the plaintiff was found 
against, because in any event the judg¬ 
ment-debtor was entitled to a share in 
the property. The District Munsif more¬ 
over expressly stated in his order that by 
the sale only the right of the defendant 
would pass. Xu doubt this is a truism. 
But we are not concerned with the 
propriety of the course followed by the 
District Munsif. The question is not, 
whether the District Munsif’s order is 
legally sustainable, but whether the order 
that was made was an order against the 
plaintiff under R. 63 and under Art. 11. 
It is clear that the District Munsif did 
not intend to make an order against the 
plaintiff, and he in effect states that as by 
the sale, only the right of the defendant 
will pass and as the petitioner has not 
claimed the whole of the property, the 
petition does not require any further 

investigation. I cannot construe this o^er 

as an order against the plaintiff. The 
Courts have repeatedly condemned the 
practice followed in this instance by the 
District Munsif. But I fail to understand 
why the plaintiff should suffer on account 
of the erroneous order made on the claim 
petition. The combined effect of O. XXI 
R. 63, Civil Procedure Code and Art. 11 
of the Limitation Act is to cut down the 
usual period of limitation which in many 


instances is 12 years to a year when the 
case falls within the terms of the said 
sections. The result is if a person whose 
property is attached takes no steps under 
the summary procedure available to him 
to get his right established, he has the 
usual period of limitation. But if he 
prefers a claim and an order is made 
against him. he is bound to file a regular 
suit within a year of the order. 

In this state of things when it is not 
clearly an order against the claimant as 
is contemplated by the provisions referred 
to above, I do not think the Courts will 
be justified in placing a forced construction 
upon the order for the purpose of deciding 
that it is an order against him though 
it is not on the face of it, and though 
it was not intended to be such an order. 

The appellant strongly relied upon the 
decision of the Full Bench in Venkata- 
ratnam v. Ran^anayakamma (1). It was 
held in it that an order refusing to investi¬ 
gate a claim on the ground that there was 
delay in filing it is an order passed 
“ against ” the claimant. The order to 
be construed in that case was in the 
following terms:— 

“ The allegations of the Zemindarini will be 
notified to the bidders with the remark that the 
Zemindarini did not tako steps, for her claim 
being enquired into during the last 10 months.’' 

R. 58 of O. XXI, Civil Procedure Code 
enacts that no investigation shall be made, 

‘‘ where the Court considers that the claim 
or objection was designedly or unneces¬ 
sarily delayed ”. But however the Full 
Bench decided that the order made was 
in effect an order rejecting the claim. Sir 
John Wallis, C. J., seemed to think that 
the claimant having been at fault in pre¬ 
ferring his claim beyond the time allowed 
by the law, there was nothing unfair in 
requiring him to proceed to assert his 
title by suit within the shorter period of 
limitation prescribed. Fie observes at the 
close of his judgment “ though the order 
only was that the allegations of the Zemin¬ 
darini would be notified to bidders, we think 
it amounted and was understood to 
amount to a rejection of the claim on the 
ground that it was filed too late.” We 
are bound by the decision of the Full 
Bench. But I cannot regard it as an 
authority which bears on this case. In 
Lakshmi Ammal v. Kaderesan Chettiar (2) 
the following order which was made on a 
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claim 

“ Sale stopped. The claim cannot be investi¬ 
gated by this Court. The petition dismissed.” 

had to be construed, and it was held that 
the order did not negative the right set up 
by the claimant. Mr. Justice Spencer bases 
his decision on this ground, and Mr. Justice 
Ramesam says: — 

“ I agree with my learned brother in holding 
that Ex. VII cannot be taken to be an order 
negativing the claimant’s right.” 

And that learned Judge clearly says that 
that is the ground of his decision. In 
Ayya Paitar v. Attupurathamanahka 
Vastideva Bhattathiripad (J), a Bencli oi 
tliis Court held that where a person 
objected to the attachment of property and 
filed a petition a-^king that his objection 
should be recorded, without asking for an 
investigation of his claim, and the Court 
recorded his objection, such recording did 
not amount to an order against the object¬ 
or under R. 61 of O. 21. Abdur Rahim, J. 
refers to the decision of the Full Bench 
and observes: 

“ But it would be going too fat to aay that the 
rule applies to cases where a person, while putting 
in a petition setting out his objections, does not 
aak the Court to investigate his claim.” 

These two cases support the view which 
I am inclined to take. 

The learned Vakil for the appellant has 
referred us to the decision in Civil Mis¬ 
cellaneous Appeal No. 42J of 1921 of 
Mr. Justice Krishnan and myself. In that 
case a claim petition was filed and an 
Older was passed in these terms ; “ With¬ 
drawn, clo^^ed”. We decided that the word 
“closed'’ was tantamount to “dismissed” 
and wo held that llie point was concluded 
by the authority of the I'nll Bench ruling. 
The case was indistinguishable from the 
decision of the Full l^ench and I there¬ 
fore arrived at that decision. I may refer 
to the tollowing passage in the judgment: 

” The question whether an order is against the 
claimant or not does not depend on whether the 
Court had investigated the claim or not. It really 
depends upon the efiect of the order and if in 
substance and in effect it negatives the claim¬ 
ant’s claims and refuse to recognise it, that is an 
order which falls under Art. 11 of the Limitation 
Act.” 

I do not think this is a decision which 
helps the appellant. I am clearly of the 
opinion that the order in question is not 
in effect and in substance one negativing 
the plaintiff’s claim. I do not think tliere 
is any justification for extending the rule 
laid down in Venkataratnam v. Ranga- 

1923 M-dS 


nayakamma (1) to cases not really covered 
by it. For these reasons I entirely agree 
with the judgment delivered by my learned 
brother. 

Appeal disviiased. 
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Spencer and Venkatasubba Rao. JJ. 
{Atiitm) Saraswatamvia ... Appellant — 

(2nd defendant) 


V. 

{Atlurti) Paddayya and 

oihera ... Respondents. 

Appeal No. 422 of 1921, dated lltli 
October 1922, against the order of the 
District Court of Kistna, dated 29th August 
1921, in A. S. No. 7 of 1920 from Sub. J. 

of Be^'wada in O. S. No. 39 of 1918. 

Rcrjifuraiion Act, S. 1 i—Partition dted—Diviclcd 
status. 

To effect a severance of rights, an actual divi¬ 
sion by mote.s and bounds is not necessary. A 
deed which is ineffectual to effect a di' facto actual 
division of the .subject-matter may operate to 
effecta separation in interest and in right. A docu¬ 
ment which operates to convert a change in the 
status of the family and effect a division of right, 
when it is unregistered, is admissible in evidence 
to prove divided status. What is prohibited bythe 
section is receiving a document as evidence of a 
transaction not merely receiving it in evidence, 
that is, as a piece of evidence having a bearing 
on the question to be ultimately decided. Though 
the recitals in certain petitions could not be used 
as evidence of a gift, still the petitions could 
neverthele.ss be referred to as explaining the 
nature and.character of the posse.ssion thence¬ 
forth hold by the donee. {Case law discussed) 

[P 298. Col. 2; P. 299, Col. 1 ; P. JOO, 
Col. 1.] 

Hijidu Law — Partition—Unilateral intention 
not co7nmunicated not sufficient. 

The alteration in the nature of the estate is an 
incident attached by Hindu Law to the divided 
status of the members of a Hindu family. A 
document merely creating a separation in status 
does not itself create any interest in immoveable 
property. Such an interest is created not by virtue 
of the instrument but by the operation of the 
rules of the Hindu Law (Case Law discussed). 
An agreement between all the co-parceners is not 
essential to the disruption of the joint status : 
and separation so far as the separating member 
is concerned, is a matter of individual volition. 
Tim intention to separate may be evidenced in 
different ways either by explicit declaration or 
by conduct, and if it is an inference derivable 
therefrom, it will be for the Court to determine 
whether the conduct or declaration was unequi¬ 
vocal and explicit. Coupled with declarations 
or conduct, there must be a communication of 
intention to the other members ; then alone a 
division in status would result. A document 
therefore, which merely contains a declaration 
or affords evidence of conduct, does not of itself 
create a division in status. 

[P. 299, Cols. 1, 2.] 
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C. V. Anantahrishna Aiyar—for A. Krish- 
nasu'aini Aiyar and V, Surya^iarayana-^ 
for Appellant. 

P. Namyafiamurthi~{or Respondent. 

V efikatastihbo- RaOf J: —The Temporary 
Subordinate Judge held that Ex. V was 
admissible in evidence and the District 
Judge disagreed with him and refused to 
admit it, on the ground that it was un¬ 
registered. The material question to be 
decided in this appeal is, whether there 
was a division between the plaintiff, the 
first defendant and the second defendant’s 
husband and whether the document above 
refeired to can be admitted in evidence. 
The (acts necessary (or the decision of 
this question may be very briefK' stated. 

The first defendant and the deceased 
husband of the second defendant were 
brothers, being the sons of the plaintiff. 
The suit is for partition. The second 
defendant contends that a partition was 
effected during the lifetime of her husband 
and that h-x. Y embodies the terms there¬ 
of, that, under it, of the 12 acres of land 
which the family'possessed, each son ob¬ 
tained about 5 acres odd, and the plaintiff, 
the father, was allotted for his mainten¬ 
ance 1 acre and 50 cents. It may be stated 
that the plaintiff ignoring this arrangement 
claims jn the suit a moiety of the property; 
but there is an alternative prayer in the 
plaint to the effect that be may be allotted 
one-third of the property in the event of 
the Court holding that there was a par¬ 
tition in the lifetime of the second defend¬ 
ant’s husband. The Subordinate Judge 
holding that there was a completed parti¬ 
tion, dismissed the plaintiff’s suit, and the 
District Judge, having decided that the 
partition was effected only between the 
two brothers and that the plaintiff was 
not a party to it and was not hound there- 
hy and therefore that the plaintiff was en¬ 
titled to a half share, reversed the decree 
of the Subordinate Judge and remanded 
the suit for disposal on the other issues 
framed in the case. 

It must be stated at the outset that Ex. 

V the deed of partition relied on by the 
second defendant, was executed only by 
the first defendant and the deceased hus¬ 
band of the second defendant and that it 
was not registered. 

The question whether the plaintiff was 
a consenting party to the division is a 
question of fact, and Mr. Anantakrishna 


Aiyar on behalf of the second defendant 
(appellant) argued that, though this finding 
of fact is binding upon him, it is open to 
him to contend that there was a division 
in status between the members of the 
family and that the District Judge acted 
erroneously in refusing to admit Ex. V 

for the purpose of showing that there was 
such severance. 

The Subordinate Judere observes as 
follows in regard to Ex. V. “The plaintiff 
and the first defendant objected to its ad¬ 
missibility on the ground that it required 
registration. I overruled the objections 
becau'^e the second defendant was tender¬ 
ing the document to prove the status of 
the family but not the title of any parti¬ 
cular sharer to any particular item.” 

The District Judge, while holding that 
there was no actual division, fails to con¬ 
sider the question whether there was a 
division of status;. Tn this, I think he was 
clearly wrong. It ha^^ been held that, to 
effect a severance of rights, an actual 
division by metes and bounds is not neces¬ 
sary. A deed which is ineffectual to 
effect a de facio actual division of the 
subject matter may operate to effect a 
separation in interest and in right. Tn 
Abpuvier v.Rnmn<ivhhien{\), their Lord¬ 
ships of the Privy Council had to consider 
the effect of a deed of partition executed 
by all the members of an undivided Hindu 
family which spoke of a division liaving 
been agreed upon to be thereafter made, 
and the contention that the deed was in¬ 
effectual to convert the undivided proper¬ 
ty into divided property until it had been 
followed up by an actual partition by metes 
and bounds, was rejected hv their T.ord- 
ships. Mr. Anantakrishna Aiyar on behalf 
of the second defendant appellant, argued 
that Ex. V effected in an>' event a divi=;ion 
of right and that the document was ad¬ 
missible in evidence to prove such a divi¬ 
sion. The question then ari^^es, is a docu¬ 
ment which operates to conv^ert a change 
in the status of the familv and effect \ 
division of right, when it is unregistered, 
admissible in evidence? Mr. Narayana- 
murthv, on behalf of the respondent, 
strongly relied on Avyahuiti Nfaftkondort 
v. Pertyasami Mankondan (2) znd Pothi- 

1. (1866) 11 M. I. A. 75. 

2. (1915) 30 M. L. J. 404=2 L. W. 1184=«:3l 

I. 0. 615. 
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nayakan v. Naganna Nayakar (3). Both 
were Letters Patent Appeals and three 
learned Judges decided each of them, and 
the judgments are entitled to great weight. 
It was held in both the cases that a docu¬ 
ment merely effecting a division of status 
required registration, and if it was not 
registered, it was inadmissible in evidence. 
But the authority of these rulings is consi¬ 
derably weakened by the fact that in Natesa 
Aiyar v. Subramania Aiyar (4) Ayling 
and Seshagiri Iyer, JJ. (it will be noticed 
that the latter took part in both the 
Letters Patent Appeals) observed at page 
309 as follows : “ In this view it is un¬ 

necessary to consider how far the decision 
of this Court in Pothinayakan v. Naganna 
Nayakar (3) and Ayyakiitti Mankondan v. 
Periyaswami (2) are reconcilable with the 
pronouncement of the judicial Committee 
in Girijabhai v. Sadasiva Doondiraj (5). In 
Subramaniya Aiyar v. Savitri Ammal (6) 
Sankaran Nair, J. held that a document 
effecting merely a division in status did 
not require registration and in Ayyakiitti 
V. Periyaswami (2), Spencer,], adopted the 
same view and referred to Subrali7nanya 
Aiyar v. Savitri Ammal (6). Sadasiva 
Aiyar, J. took a different view and the 
difierence of opinion between the two 
learned judges led to the Letters Patent 
Appeal. In Pothinayakan v. Naganna 
Nayakar (j) Sankaran Nair and Old- 
tield, Jj. differed, the former adhering to 
the view already expressed by him, and 
this difference of opinion led to the other 
Letters Patent appeal. Speaking for my¬ 
self, with great respect, 1 am inclined to 
agree with Sankaran Nair, J. and Spencer, 
J. for, in the words of Sankaran Nair, j. 
the alteration in the nature of the estate 
is an incident attached by Hindu Law to 
the divided status of the members of a 
Hindu famil>, A document merely creat- 
mg a separation in status does not itself 
create any interest in immoveable pro- 
peity. Such an interest is created not by 
virtue of the instrument but by the opera¬ 
tion of the rules of the Hindu Law. Were 


U91G) 1 M. W. N. 7'J=3 L. W. 115=32 I. C. 

307=( 1918) M.w. 

X 1031=31 M. L. J. 455. 43 

tf \ IP,‘3-1035=14 A. li. J. 822= 

05-i8^R 113=(1'J1G) 2 M. W. 

1 Ij- W. 114=21 C. L. 
31 M. L. J. 4.55=37 1. C 321 (P C i 

■ 6. (lyOB) 10 M. Li. J. 228=4 M. L. T. 351. 


it necessary to decide this finest ion, we 
might refer it to the decision of a J*'ull 
Bench, but it seems to me tliat for the 
determination of this case, the c|uo tion as 
presented to us in the argument does not 
arise. 

It has been repeatedly pointed out that 
an agreement between all the co parceners 
is not essentia] to the disruption ol the 
joint status; and that separation so far 
the separating member is concerned, is a 
matter of individual volition. A very 
clear exposition of this principle is con¬ 
tained in the judgment of their Lordships 
of the Privy Council in Girja Bhai v. 
Sadasiva Doondiraj (5). At page 1050, their 
Lordships observe. “ Some of the Courts 
in India have supposed Lord Westbury’s 
expressions in Appnvier v. Ramasnbhian 
(1) to imply that the severance of status 
can take place only by agreement. Their 
Lordships have no doubt that this is a 
mistaken view. Then it is pointed out 
that the intention to separate may bo 
evidenced in different ways either by 
explicit declaration or by conduct, and if 
it is an inference derivable therefrom, it 
will be for the Court to determine whe¬ 
ther the conduct or declaration was 
unequivocal and explicit. To the same 
effect was the law laid down in Siiraj- 
narain v. Iqbal Narain (7j, “ V/hat may 
amount to a sepaiatlon,” their Lordships 
say or what conduct on the part of some 
of the members may lead to disruption of 
the joint undivided family and convert 
a joint tenancy into a tenancy in common 
must depend on the facts of each case. 
A definite and unambiguous indication by 
one member of an intention to separate 
himself and to enjoy his share in sever¬ 
alty may amount to separation. But to 
have that effect, the intention must be 
unequivocal and clearly expressed. ” 

1 hese and similar observations make it 
perfectly clear that an inference ol inten¬ 
tion may be derived either ftoni declara' 

from conduct. For effecting a 
division in status, in addition to conduct 
or declarations, the intention must be 
unequivocally and clearly expressed to the 
other members ol the family. P'oi ascer¬ 
taining whether a deed amounts to such 
conduct or c ontains evidence of it, or con- 

"i- (1312) 35 All. 80=43 I. A. 10=24 M. b. J. 

310—13 M. L. T. 104= 17 0. W. N. 383=11 A. 
L. J. 172=1013 M. W. N. 183= 17 C. h. J. 
2t:8=15 Bom. L. E. 456=16 O.C. 120=18 I.g, 3g. 
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tains declarations of intention, I fail to see 
why it should not be looked at although it 
may refer to immoveable property and is 
not registered. Coupled with declarations 
or conduct, there must be a communication 
of intention to the other members; then 
alone a division in status would result. A 
document therefore, which merely con¬ 
tains a declaration or affords evidence of 
conduct, does not of itself create a division 
in status, and I find no difficulty in hold¬ 
ing that Ex. V, which as I already pointed 
out, is not an agreement between all the 
members of the family, and does not there¬ 
fore as such, operate to create a division 
in status, is admissible in evidence for the 
purpose of proving the declarations or the 
conduct of the executants. It was agrued 
in Natesa Aiyar v, Siibramania Aiyar (4) 
already referred to, that an unregistered 
document was inadmissible to evidence a 
unilateral declaration and the argument 
was rejected, the learned Judges observing, 
“ We are not able to hold therefore that 
the documents cannot be looked into to 
ascertain the intention of the executants.” 
S. 49 (c) of the Registration Act enacts, 
“ No document required by S. 17 to be 
registered shall be received as evidence 
of any transaction affecting such pro¬ 
perty.” The document containing a 
declaration or which afTords evidence of 
conduct is not tendered as evidence of a 
transaction but only in evidence, in other 
words, the section 'makes inadmissible a 
document which records'a transaction 
affecting immoveable property. It does 
not mean that no single piece of evidence 
affecting immoveable property can be 
admitted, if the evidence is contained in 
a writing which is not registered. For 
instance, if the question to be decided is 
whether a gift of a property is real or 
henarni and if a letter written by the donor 
to the donee is sought to be put in evi¬ 
dence, it cannot be ruled out on the 
ground that it affects immoveable pro¬ 
perty. What is prohibited Ijy the section 
is receiving a document as evidence of a 
transaction not merely receiving it in 
evidence, that is, as a piece of evidence 
having a bearing on the question to be 
ultimately decided. 

Then there is another aspect of the ques¬ 
tion to be considered. It is said that the 
document itself refers to immoveable pro¬ 
perty and we cannot therefore look at it 
for any purpose whatsoever. This argu¬ 


ment appears to be wholly untenable, in 
view of the decision of the Privy Council in 
Varada Pillai v. Jeevaratnammal (8) 
where their Lordships holding that the 
recitals in certain petitions could not be 
used as evidence of a gift, still held that 
the petitions could nevertheless be referred 
to as explaining the nature and character 
of the possession thenceforth held by the 
donee. 

Now returning to Ex. V it affords clear 
evidence of conduct from which an inten¬ 
tion to divide on the part of the executants 
isdeducible and the declarations in it also 
lead to the same inference, Lakshmi- 
narayana, the first defendant and Sita- 
ramayya, the deceased husband of the 
second defendant who are the executants, 
begin by describing the document as 
a “ list of shares of division.” Lands 
are first divided, then the residential 
hou^e. The debts are said to amount to 
Rs. 1,060-14-10. They are divided and the 

document contains the statement : *‘Both 
of us have agreed to the said shares and 
effect settlement without any dispute what¬ 
ever.” The treasure box and cart are also 
• divided and the document contains the fur¬ 
ther recital, '* Out of the hayricks, the 
northern side of the hayrick has fallen to 
Lakshmi Narayanan’s share and the 
southern side to Sitaramayya’s share.” 
All the co-parceners not being parties to 
this document it did not effect an imme¬ 
diate division in status, but the document 
is the clearest possible indication of the 
intention of the executants to remain 
divided. 

We have boon referred to some evi¬ 
dence that this intention has been com¬ 
municated to the plaintiff, but the question 
was not definitely before the minds of the 
parties and it seems to me that the proper 
order to make would be to direct an ad¬ 
ditional issue to be raised, whether there 
was a division in status between the 
rnernbeis oi the joint family during the 
lifetime of 2nd defendant's husband and 
to allow the parties to adduce evidence in 
regard to this issue. It is scarcely neces¬ 
sary to add that to effect a division in 
status a document is not necessary and 
evidence may be given of acts of parties 

8 . (I'Jld '13 Mad. 211 = 10 1. A. 285=1919 
M. W. N. 724=10 L. VV. 079=21 C. W. N. 346= 

38 M. L. J. 313=18 A. h. h 274 (P. 0.)- 
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or declarations independent of any docu¬ 
ment. As the attention of the Subordin' 
ate Judge was not directly called to this 
question there being no issue upon the 
point, and as the District Judge has alto¬ 
gether failed to consider it, I think the 
course suggested would be the proper 
course to follow. The order of the Dis¬ 
trict Judge remanding the suit for disposal 
will stand, but the Court of the First In¬ 
stance will be directed to frame an addi¬ 
tional issue in the terms already mention¬ 
ed and to try it, 

Spencer, J. :—I agree with my learned 
brother both as to the admissibility of 
Ex. V to prove division of status and as 
to the order proposed by him to be made 
for an additional issue to be framed. 

I adhere to the opinion which I express¬ 
ed in Ayyahutti Mankotidan v. Periasami 
Koundan (2) following what Sankaran 
Mair, J. said in Subrahmaniya Aiyar v. 
Savitriammal (6) that even an unregister¬ 
ed document can be used as evidence of 
an intention on the part of members of an 
undivided family to become divided in 
status. I am glad to find that my learned 
brother agrees with the opinion which I 
then gave and that there have been sever¬ 
al later pronouncements of great weight 
which tend to show that my view was 
correct. 

I have the highest respect for the opi¬ 
nion of Sadasiva Aiyar, J. but I think he 
stretched too widely the meaning of the 
verb “affect” in S. 49 of the Registration 
Act. AH sorts of transactions may 
remotely affect immoveable property. 
S. 49 of the Registration Act has to be 
road in the light of S. 17 of the same Act 
and S. 91 of the Evidence Act. If this is 
done, the word “ affecting *’ willjbe seen to 
be only a compendious term for express¬ 
ing the phrase of “ purporting or operat¬ 
ing to create, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest whether vested 
or contingent.” Thus applications for 
the nmtation of names in the Government 
registers or agreements to become divided 
in status may be said to “affect ” in an 
indirect sense immoveable property, but 
they do not of themselves purport to pass 
any right to immoveable property and so 
do not require to be registered. The 
decision of the Privy Council in Varada 

Pillai V, Jeevarathanammal (8) has mad© 


this clear as regards the lormor kind of 
documents. On the same principle I think 
that documents which are instruments of 
partition, as defined in S. 2 (15) of tlio 
Stamp Act that is instruments whereby 
co-owners of any property divide or agree 
to divide such property in severalty, aie 
required by S. 17 of the Indian Registration 
Act to be registered when the property to 
be divided is immoveable ptoperty over 
Rs. 100 in value, and if they are not so re¬ 
gistered they cannot by reason of S. 49 be 
admitted as evidence of the transaction 
they purport to effect; but they may be used 
for the collateral purpose of proving divi¬ 
sion of status among the parties to the 
documents. When so used they do not 
“ affect ” immoveable property, nor is the 
division of status a transaction ali'ecting 
immoveable property in the sense intended 
by the Act to be given to the word 
‘affect.’ Documents that do not fall 
under the above description are not re¬ 
quired to be registered at all and are ad¬ 
missible in evidence without registration. 
All costs hitherto incurred to be costs in 
the cause. 
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(Chintalapudi) Sanyasirao 
minor by next friend Vana- 
pillai Atchayya ... Appellant 

(Defendant). 


V. 

{Chintalapudi) Venkatrao minor 
by guardian ad litem Chinta¬ 
lapudi Chinnayya ... Respondent 

(Plaintiff). 

Appeal No. 438 of 1921, dated lith 
October 1922, against the order of the 
Court of the Sub. j. of Vizagapatam, dated 
iOth September 1921. 


K'ivil C.f Sell. Ily Puni. 15 —Lcijal iniscoiiAliicL, 

U 13 improper on the part of an arbitrator to 
get information froiu one side in the absence ot 
the other or to utilise information not accessible 
bo others but consent of parties who are nut juris 
will cure the defect but a minor’s guardian can¬ 
not waive the minor’s right bo object to irregular 
procedure. 

[P. 302, Col. 2; P. 30J, Col. 2. J 

A, Krishnaswaini lycr —for Appellant. 

B. Satyanarayana —for Respondent. 

Spencer, J.The plaintiff a minor re¬ 
presented by his natural father, sued to 
establish that he was the adopted son of 
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Chintalapudi Sanyasayya. The defendant 
who is the minor aurasa son of 'the said 
Sanyasayya represented by his mother, 
opposed the suit. There was a reference 
to arbitration without the intervention of 
the Court. The defendant's mother agreed 
to the dispute being referred to be settled 
by a single arbitrator and in the muchilika 
that was drawn up she consented to be 
bound by and act according to the decision 
the arbitrator might give either on his 
own information or upon other informa¬ 
tion knovvn in the village or by examining 
the witnesses ol both parties,-should he 
think it necessary. The agreement to refer 
goes on :— 

“ We shall not, before you give a deoigion re¬ 
garding the said disputes between us, cancel 
this mtichilika executed by us, by one of us 
alleging among others that you are doing in¬ 
justice, or that you are partial and that your 
arbitration is nob necessary and that you should 
not give decision. We shall agree to your deci¬ 
sion itself as tho final decision. We shall not 
contend for any reason and in any manner either 
in Courts or in any other peaces that your deci¬ 
sion is nob proper and that it cannot bind us.’* 

The arbitrator admits that he enquired 
of witnesse'- behind the back of the par¬ 
ties and that ho collected imformation 
and obtained an admission from the 
defendant’s mother without noting them 
down in writing. The question is whether 
the minor defendant is bound by such a 
surrender by his guardian of his legal right 
that the witnesses should be examined in 
the presence of the parties and whether 
such procedure makes the award “ other¬ 
wise invalid” within the meaning of 
S. 15 of the Second Schedule, Civil Pro¬ 
cedure Code. 

The Subordinate Judge quotes Lachmi 
Narain v. Slieonath Pande (1) and 
observes: 

“ If the parties agreed that there was no need 
for him to bake any evidence, and that the arbi¬ 
trator should decide the dispute between them 
on his own knowledge, no misconduct could be 
implied if ho decided accordingly." 

That IS a perfectly sound proposition 
provided that the parties are siu juris. 
But the question here is whether it 
was a reasonable and prudent act on 
the part of the guardian of a minor 
thus to commit the interest of her 
ward into the absolute power of a single 
person whom she permits to follow a pro¬ 
cedure opposed to natural justice. It is 

1. d2 AU.Tso-IS a. L. J. 73=1 U.P. L.R. 
(H .0.) 177=54 I. C. 443. 


improper on the part of an arbirtator to, 
get information from one side in the 
absence of the other or to utilise inform¬ 
ation not accessible to others; vide 
Gregson and Armstron*g Re (z), Harvey v. 
Shelton (3) and Dobson and Sutton v. 
Groves (4). The arbitrator examined by 
the Court admits that he acted thus and 
it also appears from the statement of 
plaintiff's guardian that the arbitrator 
acted on information obtained before the 
reference. I am of opinion that his pro¬ 
cedure vitiated the award given in the 
present case and that the defendant’s 
guardian could not waive her son's right 
to object to irregular procedure. Vide 
Swamirao v. The Collector of Dhar-war {b) 
which follows Rhodes v. Swiilmibank (6). 
I would go further and characterise her 
conduct as gross negligence on the part 
of a guardian ; and it has been held by 
this Court in Lakshminaragana Tantri v. 
Ramachandra Tantri (7), Chundurit Pun- 
nay yah V. Rajam Viranna (8) that gross 
negligence on the part of a next friend or 
guardian entitles a minor to impeach an 
award or a judgment passed against him. 
The appeal is allowed and the suit is dis¬ 
missed. No costs. 

Venkatasubba Rao, j. The appel¬ 
lant attacks the judgment pronounced by 
the Subordinate judge giving effect to an 
award made in favour )of the plaintiff. 
The facts of the case may be very briefly 
stated. One Sanyasayya died leaving the 
defendant, his natural son, and his widow 
Ammanna, the mother of the defendant. 
The plaintiff claimed that he was adopted 
by Sanyasayya and stated that tho defend¬ 
ant was born subsequent to the adoption 
and that Ammanna denied the adoption 
and refused to maintain the plaintiff. 
The disputes were then x'eferrcd to the 
arbitration of a gentleman by name 
Boddu Appanna Doragaru and the sub¬ 
mission was executed by the natural 
father of the plaintiff acting on behalf of 
the latter and by Ammanna acting on be¬ 
half ol the defendant. The arbitrator was 

2. li-sU) 70 L. T. 10(k 

3. (13UJ 7 Boav. Voh afc p. 102=10 E.B. iU4. 

1. (1814) 6 Q. B. Rop. 037 = 115 E. B. 233. 

5. 17 Bora. 2'JO. 

0 22 Q. B. D. 577. 

7. 31 M. L. J. 71=23 M. L. T. 80=45 I. 0. 

7i.3. 

8 . 1J22 Mad. 273=15 Mad. 125=42 M. h. J. 
42j=lj22 M. Y/. N. 213=15 L. W. 427. 
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to decide whether the plaintiff was the 
adopted of Sanyasayya and to what 
rights he was entitled. The arbitrator 
made an enquiry and passed an award 
declaring that the plaintiff was the adopted 
son of the deceased Sanyasayya and 
awarded to him a fifth share of the estate. 
The plaintiff then made an application 
under paragraph 20 of Sch. 2 of the Civil 
Procedure Code that the award be filed 
in Court and the application was number¬ 
ed and registered as a suit and the Sub¬ 
ordinate Judge ordered the award to he 
filed and pronounced judgment according 
to the award. The defendant contended 
that the award was not binding upon him 
for the reason inter alia that the arbitrator 
examined witnesses jn the absence of the 
parties and instituted private enquiries 
and passed his judgment upon information 
so obtained. The Subordinate Judge refers 
to this contention in the following pas=^age 
in his judgment. “The arbitrator does not 
pretend that he reduced the evidence of 
the witnesses he examined, to writing nor 
did he examine them in the presence of 
the parties." 

This conduct on the part of the arbitra¬ 
tor is justified by a reference to the terms 
of the submission. The part of the sub¬ 
mission material for this purpose is as 
follows:— 

“ Therefore wo have executed this Yeka 
Panchayat l^fuchilika agreeing to be bound by 
and act according to the decision you might give 
either on your own information or upon other 
information known in the village or by examin¬ 
ing witnefl3oa of us both parties should you thick 
it necessary. We shall not, before you give a 
decision regarding the said disputes between us, 
cancel this muchilika executed by us alleging 
that^ you are doing injustice or that you are 
partial and that your arbitration is not necessary. 
Wo shall agree to your decision itself as the final 
decision.’' 

The first question that arises apart 
from any covenants in the submission, is 
an arbitrator under the general law 
entitled to act on information received in 
the absence of the parties or on his own 
knowled^^e of the facts in regard to the 
matters in issue between the parties ? 

The law is perfectly 'dear on the point, 
that an award based on such information 

invalid. In Harvey v. 
Shelton (3) an award was set aside on the 

ground that the arbitrator interviewed one 
party m the absence of the other. Lord 
Langdale, M. R,, says; 


“ In every case in which matters are litigated, 
you must attend to the representations made on 
both sides and you must not. in the administra¬ 
tion of justice in whatever form whether in the 
regularly constituted Courts or in arbitrations, 
whether before lawyers or inorchant.s, permit one 
side to use means of influencing the conduct 
and the decisions of the Judge which means are 
not known to the other side." 

The Master of Rolls also observes : 

" There is no proof, nor in such a case do I 
apprehend there could bo proof that the result to 
which Mr. Wakefield came was in any way pre¬ 
judicial to Mr. Harvey." 

Still the award was set aside on the 
ground that : 

" It is an ordinary principle in the adminis¬ 
tration of justice that no party can he allowed to 
use any means whatsoever to influence the mind 
of the Judge which means are not known to and 
capable of being resisted by the other party.” 

This view was acted upon in numerous 
other cases in England and was accepted 
in several decisions of the Indian Tdigh 
Courts. See Daya Kissen v. Dham Das 
(9) Lachmi Narain v. Sheo Nath Pandey 
(lU) Ganes Narayan Sitigh v. Malida Koer 
fll) and Hari Sin^h Nehal Chand v. Kan- 
kinarah Co., Ltd. (12) 

It is also settled that if tiie parties agree 
that the arbitrator shall decide the dispute 
on his own knowledge or that tliere is no 
need for him to take any evidence, no mis¬ 
conduct can be imputed. See Lachmi 
Narain v. Sheo Nath Pandey (lO). Lord 
Denmore, C.J., observes in Dobson and 
Sutton V. Groves (4) that no information 
ought to be received by the arbitrator in 
the absence of the parties unless the arbi¬ 
trator has an express power reserved for 
that purpose or the parties agree that he 
shall exercise it. If the parties to this 
reference were sui juris, the arbitrator 
would have been justified in acting as he 
did and his award would not be liable to 
be set aside on the ground of misconduct. 
But on behalf of the defendant who is a 
minor his mother and natural guardian 
consented to the terms contained in the 
reference and it cannot be held that the 
act of the mother is beneficial to the de¬ 
fendant. Such covenants are sometimes 
found in submissions executed by parties 
who are sui juris. But when a guardian 
is acting on behalf of a minor, I do not 

9. 4 A. L. J., 150=(1007) A. W. N. 75. 

10. '(1920) 42 All. 1R5=18 A. L. J., 78=1 U 
P. li. B (H. 0.) 177=54 I. C. 443. 

11/ (1911) iSiOal. L. J., 399=10 I. C. 450. 

^ 12. 34 Cal. L. J. 39=66 I. 0. 389. 
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think it can be ?^aid that in case it 
will be in the interest of the minor for the 
guardian to consent to the arbitrator pos¬ 
sessing such wide powers. However, no 
special grounds have been shown to exist in 
this particular case which would justify the 
empowering of the arbitrator to depart 
from the usual rules of procedure indis¬ 
pensable to the impartial administration 
of justice. 

There is one matter to which I must 
advert. It has been said that the arbitra¬ 
tor after making enquiries of other 
persons interviewed the defendant’s 
mother herself and that she admitted the 
plaintitT’s adoption. In regard to this, it 
is necessary to point out that the arbitra¬ 
tor in his award does not refer to this 
incident and does not profess to base his 
judgment upon this admission. What 
the actual statement made by the mother, 
if any, was, there is no means of knowing 
because it has not been recorded. In 
what circumstance the admission was 
made, we are not in a position to say. 
Whether the admission was qualified 
or absolute does not appear. Whether 
she admitted the factum of adoption or 
the validity of the adoption we have no 
means to find out. It must be remem¬ 
bered that so-called admission is not a 
statement by one of the parties to the suit 
but only a statement made by guardian of 
one of the parties. Such a statement 
could not be conclusive against the 
defendant as an admission. In any event, 
it is settled law tliat if evidence is impro¬ 
perly admitted, the Courts will not 
consider the question whether such 
evidence had or had not an effect upon 
the arbitrator’s mind, and in this case 
the arbitrator having made private 
enquiries and obtained information, his 
award is thereby vitiated. In Dobson and 
Sutton V. Groves (4), Lord Denman C. J., 
observes: 

“When once the case is brought within the 
general principle by a possibility that the 
arbitrator’s mind may have been biassed, there 
is a sufficient objection.’ 

In Walker v. Frobisher (13) the arbitra¬ 
tor swore that though he heard certain 
persons in the absence of one of the 
parties the information had no effect 
upon his award. Lord Chancellor Eldon 

said: 

13. (1801) 6 Ves. Jun 70—31 E. B. 943. 


** I believe him. He is a most respectable 
man. But I cannot, from respect for any man do 
that, which I cannot reconcile to general 
principles. A Judge must not'take upon himself 
to say whether evidence improperly admitted 
had or had not an effect upon his mind. The 
award may have done perfect justice but upon 
general principles it can not be supported*’. 

I am constrained for these reasons to 
set aside the award and allow the appeal. 
From the judgment of the Subordinate 
Judge it is clear that the arbitrator acted 
honestly and no prejudice or desire to do 
wrong can be imputed to him. But 
nevertheless, the procedure adopted by 
him is illegal and his acts amount to legal 
misconduct and his award is therefore 
bad. I agree with the order proposed by 
my learned brother. 

Appeal allowed. 
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Kumaraswami Sastri, j. 

« 

Thatasimuthu Nadar and 

others ... Plaintiffs. 

V. 

Balaguruswami Nadar 

and others ... Defendants 

M. C. T. MtUhia Chetty.,. Applicant. 

Original Civil Jurisdiction No* 655 of 
1921, dated 4th April 1922. 

Practice—Right of Third party to apply to 
Court. 

When a Receiver has been appointe*!, third 
party whose property is being interfered with 
under a claim by a Receiver or the parties to the 
suit may apply to the Court for redress. The 
only other way in which the applicant oan have 
any redress would be to file a separate suit, 
getting the leave of the Court and implead the 
Receiver and then ask by means of an application 
that the parties to that suit and the Receiver 
should be restrained from interfering with his 
rights. 

[P. J05, C. 2.] 

S. G. Sadagopa Mudaliar —for the 
Applicant. 

A. Doraiswami Ixev, S. Muthiah 
Mudaliar and H. Ramachandran —for 
the Defendants. 

Judgment. —These are two applica¬ 
tions made by Sir M. C. T. Muthia Chetty 
for an injunction restraining the plaintiffs 
and defendants and the Receivers appoint¬ 
ed in the suit from interfering with or 
disturbing his possession of the village of 
Melamamdur, which the parties to the 
suit seem to claim as their property. This 
village was the subject of a mortgage 
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decree obtained in the year 1905. This 
decree was assigned to Sir M. C. T. 
Muthiah Chetty and he brought the 
illago to sale which was held on i5th 

The Nadars represented by 
the plainiiffQ and defendants in this suit 
objected to the pto»iamation of sale and 
on their petition being A^ciallowed, they 
filed an appeal which was also dAcmissed 
by the High Court. The sale took placo 
on 15th July, 1918. An application was 
made to set aside the sale. That applica¬ 
tion was also dismissed by tlie lower 
Court. Against this an appeal was filed 
to the High Court and it was also dismis¬ 
sed. The sale, therefore, in execu¬ 
tion of the decree is now final and binding 
on the Nadars. The sale certificate has 
been issued in favour of Sir M. C. T. 
Muthia Chetty. On the 11th September, 
1918, Sir M. C. T. Muthia Chetty agreed 
to sell and convey the properties to 
one M. T. K, L. Annamalai Chetty for a 
profit of Rs. 20,000 but Annamalai Chetty 
did not carry out the terms of the agreement 
and we may, therefore, dismiss him from 
consideration. So far, therefore, as the 
applicant in the present application is 
concerned, he has got a valid title to the 
property which cannot be impeached by 
the Nadars. He also got symbolical 
possession from Court. As the property 
is in the possession of the tenants the 
only possession he can get is symbolical 
possession under O. 21, R. 96, of the 
Civil Procedure Code. He also got rental 
agreements from the tenants and accord¬ 
ing to his affidavit filed with the applica¬ 
tion, he got possession from the tenants 
but in getting the harvested crops, he is 
being obstructed by one Singaravelu 
Nadar, who purports to act on behalf of 
defendants 2 to 5. The present applica¬ 
tion is for an injunction restraining the 
defendants and Receivers from interfering 
with the possession. So far as the defend¬ 
ants are concerned, it is alleged that, 
Sir M. C. T. Muthia Chetty is under an 
agreement to reconvey the property to 
them and that he has received Rs. 85,000 
deposited with him by the deceased Guru- 
wami Nadar in the name of his wife 
Rajarajeswari Ammal and a sum of 
Ks. 12,000 deposited by the 1st defendant. 
Out of this sum of Rs. 12,000 the first 

defendant has already withdrawn Rs. 5,000 

to meet payments directed by an order of 
this Court. It seems to me that it is un- 
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necessary to decide on this application 
whether there was or was not an agree¬ 
ment to reconvey the property. No writ¬ 
ing is produced evidencing the agreement 
to reconvey to the Nadars. That agree¬ 
ment under S. 54 of the liansfer oi 
Property Act conveys no title in the pro¬ 
perty. It is an executory contract which 
has to be fulfilled by the Nadars by pay¬ 
ing the balance of the purchase money, 
even if their case is true, and executing a 
sale deed after the payment of the moneys 
due. It is not necessary to go into this 
question in this application and I shall 
say nothing as regards the rights of the 
parties under the agreement. It is 
enough to state that so far as the Civil 
Procedure Code and the Transfer of 
Property Act are concerned there can 
be no question of the purchase having 
been made beoami or of any possession 
having passed under the agreement. As 
a matter of fact, having regard to the 
Full Bench decision in 29 Mad. 331, an 
agreement to sell gives no right to the 
parties to remain in possession and if they 
were in possession, the person having valid 
title can eject them. That being the case, 
it seems to me the question is whether on 
this application having regard to what has 
happened, the applicant is not entitled to 
ask that the title which he has got by the 
Court sale and possession he has got there¬ 
under by O. 21, R. 96, and the tenants 
attorning to him, should not be main¬ 
tained. A preliminary objection is taken 
that the Court has no jurisdiction to pass 
an order on an application in a suit to 
which the applicant is not a party. When 
a Receiver has been appointed, I see nc| 
valid objection to third partv whose pro-1 
perty is being interfered with under a 
claim by a Receiver or the parties to the! 
suit from applying to the Court for redress I 
The only other way in which the appIiJ 
cant can have any redress would be tr| 
file a separate suit, getting the leave o j 
this Court and implead the Receivers ancj 
then ask by means of an application thaj 
the parties to that suit and the receiver 
should be restrained from interfering with! 
his rights. I think the authorities are 
clear. In cases where the Court can give' 
adequate relief where a Receiver has been 
appointed, the proper course for the Court 
will be to pass directions on this applica¬ 
tion and not compel or drive the applicant 
to hie a separate suit and render the 
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estate liable for costs. The authorities 
referred to by the Advocate-General 17 
Cal. 205; 15 C. W. N. 27 and 366; 36 
Cal. 713 ; 60 Eng. Reports 693 which was 
confirmed on appeal in 42 Eng. Reports 
344, and WoodrofTe on Receivers, p. 74, 

support the view that the proper course is 
an application to be made in the suit 
in which Receivers have been appointed. 
When the Receivers are appointed in this 
suit they represent the parties and the 
properties are in custodin Icgis. It seems 
to me to be unnecessary to compel the 
applicant to file a separate suit against 
the Receivers and parties for an injunction 
and for other reliefs wliich onh' throw 
additional burden on the estate. I am, 
therefore, of opinion that I have got juris¬ 
diction to pass an order. On the merits, 
it seems to me, none of tlie parties to the 
suit have got an\’ right, under colour of 
an alleged title to the property, to 
interfere with the possession of third 
persons. The attorney for the Receivers 
states that he has has done nothing to in¬ 
terfere with the possession of Sir M. C. T. 
Muthiah Chetty and that he does not want 
to do anything ; but the position taken up 
by Mr. K. Ramachandran for defendants 

2 to 5 is certainly ambiguous. He states 
that though it is alleged Sivalinga Nadar 
is interfering with the possession of the 
applicant on behalf of defendants they 
did not give him authority to do any 
unlawful act. Rut there can be little 
doubt that Sivalinga Nadar is there on 
their behalf and that he is doing his best 
to see that the tenants do not pay any 
rents to Sir M. C. 'f. Muthiah Chetty as 
they are bound to do. I think, therefore, 
injunction should be granted. There will 
be an injunction restraining 1 and 2 
plaintiffs and their next friend and 1, 2 
and 3 defendants from interfering with 
the possession of the applicant. 1, 2 and 

3 defendants will pay the taxed costs of 
these applications. The taxed costs of 
the Receivers wid come out of the estate. 

Applications allowed. 
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Schwabe, C, J. and Wallace, J. 

Para Dekkan {alias) Peria 

Pachai and another ... (Appellants'! ' 

pjc^intiffs. 


V. 

Khan Bahadur Amee- 

ruddi 7 i Sahib by agent 

T, S. Raghupathi Iyer... (Respondent) 

—Defendant. 

S. A. NO. 1310 of 1921, dated 13th 
November 1922, against the decree of 
the Dt. Court .of North Arcot at Vellore 
in A. S. No. 141 of 1920. 

Madras Estates Land Act, S. ^^-^Tenant paying 
lesser rent from inception under agreement, not 
affected by S. 26. 

S. 26 is dealing with oases where there has 
hewn an actual prior rent greater than the rent 
claimed by the tenant and does not deal with a 
case where a ryot is setting up that ah initio the 
rent payable was the lower rent and setting up 
that the terms of tenancy always had been the 
lower rent but to be increased to the higher rent 
in certain eventualities. The lawful rent pay¬ 
able is not necessarily or invariably the faisal 
rate fixed by Government but may be a contract 
rate on which the occupancy is based. 

This is a matter which has to be proved. 

[P. 307. Col. 2.] 

A. C. Sampath Aiyaugar —for the 
Appellants. 

A. Visvanatha Iyer —for the Respond¬ 
ent. 

Schwabe, C. J.—This is an appeal 
from the judgment of the District Judge 
of North Arcot who reversed the decision 
of the Sub-Collector of Tirupattur, Mr. V. 
P. Row. The suit was by ryots to compel 
the mittadar under whom they held the 
land to grant them patta at a rent of 
Rs. 12-T3 pec annum. The defendant's 
claim was that they were only entitled to 
have the land at a rent of Rs. 25-7-10. 

It appeared on the evidence that, so far 
as could be traced hack the amount 
actually paid has always been Rs. 12-1-3 
and not Rs. 25-7-10. But it also appeared 
from certain documents produced that the 
Rs. 12-1-3 was arrived at by a deduction 
from the sum of Rs. 25-7-10. The mitta¬ 
dar set up that the reason of this was that 
the land had originally been held by a 
karnam or a gumastah and that in con¬ 
sideration of services rendered in those 
capacities, the full rent of Rs. 25-7-10 had 
been reduced to Rs. 12-1-3. The mittadar 
wholly failed to prove any such case, 
fact it was established quite clearly on the 
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evidence that this lower amount of rent 
had been paid by persons, who were not 
in the position either of karnams or 
gumastahs who enjoyed the land. Another 
reason for the payment of lower amount 
was given in the evidence on behalf of the 
plaintiffs. Their account was that a con¬ 
siderable part of the land owing to its 
saline nature, was not under cultivation 
and never had been under cultivation and 
that throughout the terms of the occu¬ 
pancy were that although the full amount 
of rent for the whole land at the local 
current rate for cultivable lands would 
be Rs. 25-7-10 so long as the part remained 
owing to its saline nature uncultivable. 
the amount payable should be Rs, 12-1-3. 
The learned Sub-Collector wlio heard the 
case and heard the evidence accepted that 
view and in my judgment, he was perfectly 
right to accept it on the evidence that 
he received, of the value and the condition 
of the land and the way in which this 
lower rate has been received for a very 
long time. 

It was then contended on behalf of the 
Miitadar that in certain documents appar¬ 
ently of a recent date, the word used for 
describing the deduction was ‘ riyayat ’ and 
that this word means, and can only mean 
a “ voluntary remission by the landholder 
or by Government. ” As to this, the 
learned Sub-Collector did not attach any 
weight to the use of the word. He said 
that the exact meaning was not beyond 
doubt and that to translate it as “ remis¬ 
sion *’ was to prejudice its nature, for 
remission is prima facie a matter of grace 
and indulgence. He said he would prefer 
to translate it as ' deduction ’. When the 
case came before the District Judge, he 
based his whole judgment on the meaning 
of this word, and in order to ascertain 
it he turned to Maclean’s Manual of 
Administration in Madras, where the word 
is somewhat differently spelt, and stated 
to be derived from Arabic ‘ rau ’ meaning 
' to abstain ’ and is then translated 
“ favour, specially a remission of the 
Government claim. ” The District Judge 
read that to mean a voluntary remission. 
Having so satisfied himself that it was the 
only meaning of the word, he decided the 
case accordingly. A little further investi¬ 
gation into other recognised works of 
reference might have resulted in his consi¬ 
dering that the point was not quite so 


clear, for in the “ Manual of North Arcot 
District ”, the word is merely translated 
as “an abatement of assessment, ” and in 
Wilson, the words used are capable of 
meaning an “abatement’ either in the 
sense of voluntary or compulsory remission 
of rent. In any view, there is no help to 
be gained in the proper decision of this 
case from the use of the word riyayat . 

There were then two other words wliich 
appeared in the document of 1885, the 
words being Mstamulia varayil (meaning, 
“so long as it pleases”) and they are put 
with the words ‘ riyayat ’ against the figure 
showing the whole amouni of remission 
allowed in the case of this village. Lho only 
evidence as to this document is that of the 
writer of part of it. It was an account of 
the rents of this village written in Telugu 
and a summary of these was written in 
Tamil by the witness, D. W. 2 who says 
that he wrote it while he was sixteen 
years old and was learning with his father 
to be a karnam, the father at the time 
i)eing the karnam in charge. 1 hat he or 
his father had any knowledge of these 
remissions of deductions or that they ever 
considered whether any and which of 
these were voluntary or involuntary does 
not appear and I agree with the view 
taken by the Sub-Collector that the use of 
those words in that particular document 
does not cany the matter any further. 

It was then argued before us and our 
attention has been called to cases in sup¬ 
port of this argument that under S. 26 
(l) and (3) of the Madras Estates Land 
Act it was not open to the plaintiffs in 
this case to prove the agreement they 
alleged, namely that the rent should be 
so much so long as the land remained 
saline, and so much more if it became 
cultivable. I do not think that the 
case cited to us, Karuppa Kavimdan v. 
Narayana Chettiar (1) and Palani v. 
Paramasiva (2) decide anything of the 
kind. Nor do I think that that is the 
proper interpretation of the section of the 
Madras Estates Land Act of 1908. S. 26 is 
dealing with cases where there has been an 
actual prior rent greater than the rent 
claimed by the tenant and does not deal 
with a case where a ryot is setting up 
that ab initio the rent payable was the 

1. (1918) M. W. N. 188=24 M. L. T. 35 = 

7 L. W. 370=15 I. 0. 406. 

2. (1890) 13 Mad. 479. 
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lower rent and setting up that the terms 
of tenancy always had been the lower rent 
but to bo increased to the higher rent in 
certain eventualities. In my judgment, 
it makes no difference that in various 
documents it is described as a higher rent 
reduced to a lower amount, those even- 
atulities not having happened. 

A point was taken under the limitation 
clause of the Madras Estates Land Act, 
bub the point was not raised by the plead¬ 
ings or in the Court of first instance. An 
attempt was made to raise the point before 
the District Judge and the District Judge 
in my judgment, perfectly rightly, refused 
to go into it, for he pointed out that if it 
had been raised, the plaint might perhaps 
have been amended, or the suit withdrawn 
at once and a fresh suit filed then and 
there. Now, I do not wish unnecessarily to 
discuss to what extent this Court ought to 
listen to points under the Limitation Act 
not taken in the Court below. We must 
strongly be inclined not to do so, but 
where a point of limitation of this nature, 
which is a mere objection to the suit then 
before the Court does not in the least 
affect the rights of the parties because it 
is admitted in this case that if the point 
had been taken and succeeded, a fresh 
suit could have been brought the next 
day, I should hesitate very much before 
I should allow the point to be taken 
because the presumption that I should 
mike is this : that for some reason of 
which we have no knowledge, it has been 
definitely decided by the appellant in the 
first instance not to raise the point know¬ 
ing either that a good answer might be 
made to it if taken or knowing that it he 
takes it and succeeds he will have to 
face a fresh suit the next day with the 
ame result but that additional costs will 
hive to be incurred by both parties. In 

fchse circumstances, I do not think it is 

a proper case for us to allow the raising 
of such points at this stage. 

It follows from the view that we take 
of this case that if the saline portion of 
the land becomes cultivable it will be 
open to the mittadarto take proper steps 
to have the rent increased. 

For these reasons in my judgment, the 
judgment of the Sub-Collector was right 
and the judgment of the District Judge 
was wrong. This appeal must be allowed 

with costs. 


Wallace, J. —I agree. 

I only wish to say as regards the 
interpretation of S. 26 (3) that it does not 
seam to me that “the lawful rate payable” 
is necessarily or invariably the faisal rate 
fixed by Government but may be a con¬ 
tract rate on which the occupancy is 
based. This is a matter which has to be! 
proved and in this case, on the evidence,! 
it appears to me that the lawful rate pay¬ 
able was the contract rate viz. Rs. 12T-3, 
a permanent deduction from what 
would have been the rent if the whole 
land was cultivable having been allowed, 
because it was saline and so long as it 
remained so. 

I therefore agree the patta is a proper 
patta in terms of Ex. B and the plaintiff’s 
suit must be allowed. 

Appeal allowed. 


1923 Madras, 308. 

Spencer and Venkatasubba Rao, JJ. 

r. Parthasarathy Aiyangar 

and others ... Plaintiffs. 

V. 

Di traiswa mi No. taker a w / 

onoihet ... Defendants. 

R. C. No. 6 of 1922, dated the 16th 
November 1922. 

Madras City Teitani.s rrotectii*fi Act, S- g^Tcnani 
of trust land. 

The trustees of temples, mosques, and other 
religious endowments are "landlord" within S. 2 
of Madras Act No. Ill of as they certainly 

are persons entitled to collect the rent of the land 
on behalf of another person. The Legislature did 
not intend to so ondaegee the preservation of trust 
properties as to include them under the defini¬ 
tion of " land " which can be conveyed ** under 
any power." Therefore a tenant cannot compel a 
trustee of a temple to sell the land on which the 
tenant has constructed a building. fP. 30"*, 
Cols. 1, 2.J 

N. Srmivasachariar—iov tho Plaintiffs. 

G.Aiyasami Sas/rw—for the Defendants. 

Spencer, J. :—The question referred to 
us is whether a tenant in occupation of 
trust lands belonging to a temple or mos¬ 
que can enforce a complusory sale under 
S. 9 of the Madras City Tenants Protec¬ 
tion Act and require the temple or mosque 
to deliver the land to him on a valuation 
to be made by the Court. 

There is no difficulty to my mind in 
including the trustees of temples, mosquesj 
and other religious endowments within thd 
definition of ” landlord ” in 3. 2 of Madrasi 
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Act No. Ill of 1922. as they certainly 
are persons entitled to collect the rent of 
the land on behalf of another person. A 
greater difficulty arises when we come to 
consider 3. 9. This section provides for 
the compulsory sale by a landlord of land 
in the possession of a tenant in the City 
of Madras from which the tenant is sought 
to be ejected in a suit instituted under the 
Presidency Small Cause Courts Act. The 
explanation to this section defines land " 
as “ the interest of the landlord in the land 
and all other interests which he can convey 
under any power.” What are the interests 
which he can convey under any power ? 
If they signify easements and other subsi¬ 
diary interests, it would have been easy 
for the Act to so describe them. If the 
title to the land is intended to be included, 
has a trustee power to convey it ? In 
Palaniappa Ghettu v. Sreemath Devasikah- 
monay Pandara Saniiadhi (1) the Judicial 
Committee quoting the words of Lord 
Justice Knight Bruce inHanooman Persaiul 
Pandij V. Mussammat Bahooee Munraj 
Koonwaree (2), observe ” the power of the 
Manager for an infant heir to charge an 
estate not his own is under the Hindu 
Law a limited and qualified power. It 
can only he exercised rightly in a case of 
need, or for the benefit of the estate.” 
And at page 716 quoting Sir Montague 
E. Smith's words they say ; ” There is 

no doubt that, as a general rule of Hindu 
Law, property given for the maintenance 
of religious worship and of charities con¬ 
nected with it, is inalienable.” Then they 
proceed to consider what kind of benefit 
will justify an absolute alienation of tem¬ 
ple property. Among benefits to an estate 
they include the preservation of the estate 
from extinction, the defence against hos¬ 
tile litigation affecting it, the protec¬ 
tion of it from injury or deterioration. 
These and such like things they say 
would obviously be benefits. In Bawa 
Magniram Sitaram v. Kasturbai Manibhai 
(3), there is an observation : “The disabi- 


1. (1917) 10 Mad, 70 J (7l5)=44 1. A. 147 
='21 C. W.l^. 729=15 A. L. J. 485 = 1 Pat L. W. 
697=33 M. L. J. 1 = 19 Bom. L. R. 507=22 M. 
L.T. 1=1017 M, W. N. 507=26 0. L. J. 153= 
0 L. W. 222 =39 I. C. 722 (P. 0.). 

2. (1850) 6 M, I. A. 393 = 18 W. R (P. 0.) 81. 

3. (1922) P. 0. 103=40 I. A. 51 = 40 Bom. 481 
= 20 0. W. N. 473=30 M. L. T. (P. 0.) 268 
=24 Bom. L. R. 584 = 20 A. L. J. 87l= 
1922 M. W. N. 319=35 0. L. J. 421=66 1.0. 162. 


lity of a shthaii to make a permanent grant 
is not absolute.” A trustee then, like the 
guardian of an infant, has power to convey 
portion of the corpus of trust property 
under ciroumstauoes of necessity or where 
the conveyance will be for the i)enofib 
of the estate. As the Act which we are 
considering creates a statutory necessity 
for landlords to sell portions of their land 
where the conditions fulfil the terras of the 
Act, it may ho argued that even trustee 
landlords are under the necessity of soiling 
land to their tenants as provided in 3. 9 
A similar statutory necessity arises when 
land is acquired by Government under the 
Land Acquisition Act. 3. 31 of that Act 
speaks of persons having a limited inter¬ 
est ” in land and provides for cases where 
there is ” no person competent to alienate 
the land.” 3. 32 also speaks of certain 
persons as having ” no power to alienate ” 
lands acquired under the Act. In Kamim 
Debi V. Pram>atlia Nath Mooknrjec (4) 
Mookerjee, J. observes that trustees will 
come under the category of persons who 
have ” no power to alienate” land dedi¬ 
cated to an idol or to religious and chari¬ 
table purposes. In this Presidency also it 
is the practice to apply these sections 
whenever land belonging to temples and 
mosques is acquired for public purposes. 
But 3. 32 provides a safeguard for the 
preservation of the money awarded as 
compensation by directing that it shall bo 
invested in the purchase of other lands 
and meanwhile deposited or invested in 
some approved securities. Madras Act 
III of 1922 does not contain any such 
safeguard. The presumption, tlierefore, 
is that the Legislature did nob intend to so 
endanger the preservation of trust proper¬ 
ties as to include them under the defini¬ 
tion of land ” which can be conveyed 

under any power.” I am, therefore, of 
opinion that the question referred to us 
should be answered in the negative. 

Venkatasubba Rao, j. I entirely 

agree. 

The question to be determined in this 
reference is whether a tenant cannot com¬ 
pel a trustee of a temple under S. 9 of the 
Madras City Tenants Protection Act 
(Madras Act No. Ill of 1922), to sell him 
the land on which the tenant has construct¬ 
ed a building. The point has been refer- 

4. (1911) 39 Cal. 33 (38)=13 0. L. J 597= 

10 I. C. 491. 
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red for fche opinion of the High Oourb by 
the Judge of bhe Ciby Civil Courb, Madras, 
who stabes thab more than a hundred eject- 
monb suits are now pending disposal in re¬ 
spect of land belonging to a temple or a 
mosque or other charitable or religious 
trust and thab he entertains considerable 
doubt^regarding the interpretation of bhe 
word ‘ land ’ in S. 9 of the said Act. 

Theobjecb of the Act is stated to be to 
give protection to tenants who in many 
parts of the City of Madras have construct¬ 
ed buildings on other’s lands in the hope 
that they will nob be evicted so long as 
they pay a fair rent for the land. 

S. 3 provides that every tenant shall 
on ejectment be entitled to be paid as 
compensation the value of any building 
erected upon the land. 

S. 4 enacts thab, in a suit for ejectment 
in which the landlord succeeds, the Court 
shall ascertain the amount of compensa¬ 
tion payable under S. 3. and direct that, 
on payment by the landlord of the amount 
so found due, the tenant shall put bhe 
landlord into possession of the land with 
bhe building thereon. 

It will be seen that the effect of Ss. 3 
and 4 is that bhe landlord becomes on 
payment of a price bhe owner of the 
tenant’s building. 

S, 9 provides for cases where tenants 
are not anxious to obtain compensation 
for bhe buildings, bub on the contrary are 
desirous of obtaining bhe land on which 
bhe buildings stand. It enacts that any 
tenant, who is entitled bo compensation 
under S. 3 and against whom a suit 
in ejectment has been instituted, may 
apply bo bhe Court for an order that 
the landlord shall be directed to sell 
bhe land for a price bo be fixed by bhe 
Court. The Court shall then fix the price 
and shall order that the tenant shall pay 
into Court bhe price so fixed. On pay¬ 
ment of the price the Court shall pass a 
final order directing the conveyance of bhe 
land by bhe landlord to bhe tenant. Under 
S. 9, therefore, the tenant instead of 
parting with his building, becomes the 
owner of the land on which bhe building 
has been constructed. 

The term ‘ landlord’ is defined by 
clause 3 of S. 2. Landlord ” means any 
person owning any land, and includes 
every person entitled to collect the rent 
whether on his own account or on behalf 
of another person or by virtue of any 


transfer from the owner or of any -order 
of a competent Court or of any provision 
of law. 

The definition is comprehensive enough 
bo include trustee of a charitable 
epdowmenb. I may state thab a 
farmer of rents, a usufructuary mort¬ 
gagee, a receiver appointed by Court, a 
committee of a lunatic or a guardian of a 
minor would undoubtedly come within the 
definition. Bub bhe difficulty is created 
by the explanation to S. 9. It runs thus : 

‘ Land’ means bhe interest of the landlord 
in the land and all other interests which 
he can convey under any power”. A 
person absolutely owning the land can 
convey it, bub what is the interest that 
can be conveyed in the case of a person 
who is entitled to an interest short of 
absolute ownership ? If a lease is granted 
by a usufructuary mortgagee or by a 
lessee for a term of years, if either of then! 
files a suit against a tenant who has erected 
a building, it cannot possibly be contended 
that by a conveyance under 3. 9 a higher 
right can pass bo the tenant than is pos¬ 
sessed by the mortgagee or bhe lessee, the 
plaintiff in bhe suit. But there is a class 
of landlords who occupy a position very 
different from thab occupied either by 
absolute owners or persons with admittedly 
a very limited right in the property such 
as lessees for a berm of years or usufruc¬ 
tuary mortgagees. To bake only a few cases, 
managers of joint undivided Hindu fami¬ 
lies, Hindu widows, trustees of temples 
or other religious eodowments, and guardi¬ 
ans of minors would fall in this category. 
There are no words in bhe Act which 
indicate bhe intention of bhe legislature in 
regard to these various classes of landlords. 

It is indeed strange that an Act, whose 
assumed object is to afford protection bo 
tenants should be silent on matters so vital 
as this. On behalf of the tenants it has 
been argued before us that we must pre¬ 
sume that the legislature intended to 
protect tenants irrespective of consider¬ 
ations thab have reference bo the extent of 
interest possessed by the landlords in bhe 
land leased. I do nob think we would be 
justified in presuming anything of bhe 
kind. We must gather the intention of 
the Act, if possible, from bhe words used. 

What is the meaning of the words 
‘ under any power,’ used in 3. 9 ? The 
word ‘ power ’ occurs both in Indian Acts 
and decisions of bhe Judicial Committee of 


1923 Madras p^^RTtiASARAT^’* 


AIYAMGAR v. OORAISWAMI {Vcnkatasubba Raoyj.) Jll 


l^rivy Council and of various Courts in 
India/ Confining my observations to the 
case of trustees, I may first refer to 
Prosunno Kuman Debua v. Golah Cha7id 
Baboo (5) where Sir Montague E. Smith in 
delivering the judgment of their Lordships 
observes: *' But notwithstanding that 

property devoted to religious purposes is, 
as a rule, inalienable it is, in their 
Lordships’ opinion, competent for 
the shebait of property dedicated to the 
worship of an idol to incur debts and 
borrow money for the proper expenses of 
keeping up the religious worship, repairing 
the temples or other possessions of the 
idol, defending hostile religious attacks 
and other like objects. The potver, 
however, to incur such debts must be 
measured by the existing necessity for 
incurring them. The authority of the 
shebait of an idol’s estate would appear to 
be in this respect analogous to that of the 
manager for an infant heir.’' 

Regarding the power of the manager for 
an infant heir, the observations of fjord 
Justice Knight-Bruce in Ha^iooman^ Per- 
satid's cane, (2) are quoted. " The power of 
the manager for an infant heir to charge 
an estate not his own is, under the Hindu 
law, a limited and qualified power. It can 
only be exercised rightly in a case of need 
or for the benefit of the estate.” 


In Palanlappa Ghetti y.Daivasikliamam 
(1) the power of a trustee to grant a per¬ 
manent lease of temple lands was con¬ 
sidered. Their Lordships of the Judicial 
Committee held that, unless a trustee is 
constrained thereto by unavoidable neces¬ 
sity or any benefit accrued to the charity, 
he cannot grant a lease in perpetuity of 
debuttar lands at a fixed rent. They observe 
that it is impossible to give a precise 
definition of “ benefit to the estate”, but 
they indicate that the preservation of the 
estate from extinction, the defence against 
hostile litigation affecting it, the protection 
of it or portions from injury or deteriora¬ 
tion by inundation would be benefits. 


Referring to Hanooman Persaud's case 
(2) their Lordships observe; “ In that parti¬ 
cular case in reference to which this 
language was used, the ’necessity’ for the 
loan would appear to have been plain and 
imperative, the benefit to the estate, the 
preservation of its existence, obvious.” 


5. (187 <) 2 I. A. 115 (151)=-1 B. L. R -I 

3 Sar. 440=23 W. R. 253=3 Bather. 102. 


This and similiar passages in the judg¬ 
ment will make it clear that the word 
benefit’ is used in this context in a special 
sense. 

In the course of the judgment their 
Lordships further observe that it is a 
breach of duty on the part of a shebait in 
the absence of necessity or benctit to grant 
a lease in perpetuity at a fixed rent. 

An argument was 'advanced before the 
Judicial Committee that the ciiarity wilt 
be benefited by a transaction wltich put 
at the shebait s disposal a sum of money 
capable of being profitably used. Their 
Lordships say that no authority has been 
cited giving any countenance to the notion 
tliat a shebait is entitled to sell debuttar 
lands solely for the purpose of investing the 
price so as to bring in an income larger than 
that derived from the probably safer an<l 
cercainly more stable property, the land 
itsell. 

These principles have not in the slightest 
degree been departed from in Bavo Mmpv- 
rain Sitaram. v. Kasturhhai Manibhai (3) 
where it was held that the disability of a 
shebait to make a permanent grant is not 
absolute and that although the manager 
for the time being has no power to make a 
permanent alienation in the absence of 
proved necessity, yet the existence of 
justification may be presumed from the 
long lapse of time between the alienation 
and the challenge of its validity. In that 
particular case there was an interval of a 
hundred years between the date of the 

alienation and the date of cliallenge of 
its validity. 

It 18 not necessary to refer to further 
decisions on this subject and it may be 
taken to be settled law that the power of 
a trustee of temple property is limited and 
that an alienation by him in the absence of 
necessity or benefit will not be upheld. 

This being the state of the law, what do 
the words under any power' in S. 9 con¬ 
note. Can it be said that the trustee can 
convey the interest which he can convey 
only when necessity exists or when the 
a lenation is for the benefit of the estate? 

n other words, if the construction 
urged on behalf of the tenants is adopted, 
the explanation to S. 9 will be equivalent 

interest 

w ich a trustee can convey under the 
power possessed by him to-convey trust 
property when necessity exists or the 
alienation is for the benefit of the estate. 
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I do not think that this construction can 
be adopted. It has been argued that there 
is a statutory liability imposed in virtue 
of the Act itself upon trustees to convey the 
land and that this constitutes sufficient 
necessity to justify an alienation. This 
argument begs the question because the 
point to be decided by us is—Does the Act 
impose such a statutory liability ? 

The decisions bearing upon the inter¬ 
pretation of the word 'power' used in 
various Acts such as the Civil Procedure 
Code and the Insolvency Act give us very 
little assistance in understanding the 
expression ‘under any power’ in S. 9. I 
may refer to Fakii- Chand Mothi Chand v. 
Mothi Chand Juyreck Clia7id (6) which 
deals with the power vested in the Official 
Assignee to dispose of the insolvent’s son’s 
interest in ancestral property for the 
payment of his debts and two other similar 
cases, Rangayifa Chcttu v. Tha^iickacliala. 
Mudali ( 7 ) and Nuama Settl v. Gkidara 
(6), I may also refer to Jaqahhai 
Lain Bhai v. Bhuka^idoss Jayivandoss (9) 
which refers to the expression in S. 263 of 
the Civil Procedure Code (Act XIV of 1882) 
has a disposing power which he may 
exercise for his own benefit.'' 

The provisions of the Land Acquisition 
Act I of 1894 seem to me to furnish a 
guide in regard to the determination of 
the question at issue. In that Act are to 
be found three expressions, (1) persons 
‘interested in the landV2) persona entitled 
to act’ (3) persons competent to alienate 
the land’ or having power to alienate the 
same.’ S. 3 (f?) mentions trustees among 
persons ‘entitled to act.’ The clause runs 
thus: 'The following persons shall be 
deemed persons entitled to act as and to 
the extent hereinafter provided, that is to 
say, trustees, for other persons beneficially 
interested, shall be deemed the persons 
entitled to act with reference to any such 
case and that to the same extent as the 
persons beneficially interested could have 
acted if free from disability.’ 

If there are no persons competent to 
alienate the land the Act prescribes that 
the compensation shall be deposited in 
Court and the Court shall order the money 
to be invested in the purchase of other 

6. (1883) 7 Bom. 438 at p. 441. 

7. (1895) 19 Mad. 74. 

8. (1902) 26 Mad. 214. 

9. (1886) 11 Bom. 37. 


lands. In Kamini Debi v. Praviathc^ Aatn 
Mookerjee (4) and Rama Prasanna Nandi 
Ghowdhnri v. Secretary of State for India 
(lO), it was held that a ehebait is a person 
incompetent to alienate for the purposes 
of fc)fl. 31 and 32 of the Land Acquisition 
Act (Act I of 1894). 

3. 10 contemplates the various interests 
possessed by co-proprietors, sub-pro¬ 
prietors, mortgagees and tenants. 

Ss. 29 and 30 deal with the apportion¬ 
ment of the compensation. 

In great detail provision is made in the 
Land Acquisition Act to safeguard the 
interests possessed by various persons in 
the land acquired. No such provisions 
are to be found in the Act under con¬ 
sideration. Are we to assume that the 
legislature intended that the trustee should 
be compelled to sell the land and that 
he should in lieu of it receive money which 
should be thenceforward at his absolute 
disposal ? If the lands in possession of 
trustees were intended to be included, 
certainly we should expect to fipd some 
provision in the Act dealing wit^' 
vestment of the funds, 
construction suggested on b- 
tenants would be in effect to 1 
legislature intended the conversK- 
lands into money without proVi’i 
the protection of the money so obtained. 

We cannot assume that breaches of 
trust were intended to be facilitated by 
the Act. 

These observations may apply to the 
cases of all limited owners, but we have 
nothing to do with the consequences that 
may follow from our interpretation of the 
sections of the Act. If the legislature 
deems it necessary or desirable to extend 
further protection to tenants, the Act may 
be amended but we have nothing to do 
wfith it. 

It is said that this interpretation will 
cause hardship to the tenants. Under 3. 9 
the tenant may apply for an order directing 
the landlord to sell the land. There is 
nothing in the section to compel the 
tenant to do so. On his applying for a 
direction the Courtis required to pass an 
order directing the conveyance of such 
interest as the landlord can pass. If the 
landlord cannot pass any interest the 
tenant cannot acquire it. 

10. (1913) 40 Oal. 895=19 0 W. N. 663= 

22 1. 0. 979. 
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tenant), it is too late for fcbe tenant to 
apply to the Court that passed the decree 
for an order directing the landlord to sell 
the land to him. On this ground the ap¬ 
plication must fail and the appeal is there¬ 
fore dismissed with costs. 

Venkatasubiu Eao, J. 1 am also of 
the opinion that the appeal should be dis¬ 
missed with costs. 

The suit was in ejectment and the City 
Civil Court passed a decree on the 13th 
August, 1920, and it was confirmed in 
appeal by the High Court on the 7th 
February, 1922. The Madras City Ten¬ 
ants Protection Act (Act III of 1922), 
came into operation on a subsequent date. 
See 3. 81 of the Government of India Act, 
1915. The defendant was a Mahomedau 
woman. Her daughters applied to the City 
Civil Court on the 27th February, 1922, 
some time after the Act came into force, 
iji an order under 3. 9 to direct the plain¬ 
tiff bo sell the land on which the super- 
structure stands for a price to be fixed by 
the Court. The learned City Civil Judge 
dismissed the application on the ground 
that the petitioners should get their title 
declared to succeed to their mother, ap- 
pateutly being of the opinion that he 
could nob decide in the proceedings before 
him, the question as regards their title to 
represent the deceased defendant. In 
this he was obviously wrong. It was his 
iduty to have adjudicated on their title if 
there was any contest regarding it. The 
Vlelendanb was either a tenant liable to pay 
rent or a person who continued in posses¬ 
sion after the termination of the tenancy. 
See 3. 2 Cl. (4). The legal representatives 
of the defendant would be entitled bo the 
same rights as herself. 

But the appeal may be disposed of on 
another ground which is fatal bo the 
appellants. 3. 9 refers bo a tenant against 
whom a suit in ejectment has been insbi- 
tubed. The words has been ’ are material. 
I do nob think a tenant, against whom a 
decree for ejectment was passed prior to 
the coming into force of the Act, can apply 
under 3. 9. 3. 10 places the matter 

beyond doubt. ^ It refers to suits ‘ which 
are pending or in which decrees for eject- 

.have been passed but have 

nob been executed before the coming into 
force of th s Act. A distinction is made 
between suits which are merely pending 
and those in which decrees in ejectment 
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have been passed. S. 10, while stating 
that Ss. 4, 5, 6 and 8 shall apply to suits 
which are pending or in which decrees for 
ejeobmenb have been passed, makes no 
reference to 3. 9. 

I therefore hold that the appellants are 
nob entitled ho make an appliaebion under 

3. 9. Ajqjedl di.-iniissed. 
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Waleaok, J. 

Jagannatha ,Sas/r// ... (Petitioners ) 

V. 

Sarathaynhal Ammal 

and. other ... Respondents. 

C. R. F. No. 308 of J922, dated 30bh 

November 1922, under 3. 115 of Act V of 

1908 and 3. 107 of the Government of India 

Act praying the High Court to revise the 

order of the Court of the District Munsif of 

Mayavaram, dated 22nd February 1922. 
Civil P.C.. O. '20. H. 1—0. 10, R. 1 )^Ucvidon. 

The bahiQoe of authority ig ia favour of the 
view that, (i) ordinarily, in the case of a witness 
not under the control of the party asking for the 

commission, who resides beyond the limit fiy.ed 

under O. 10, R. IJ (6)0. P. C. a oomraissiou 
should issue as a matter of right, unless the 
Court is .satisfied that a party i.s merely abusing 
its authority to issue process, and (2) that is not 
for the Court to decide whether the party will be 
benefited thereby or not ; thao is a matter en¬ 
tirely for the party. It is clearly the duty of 
High Court to interfere, even in interlocutory 
proceedings, rather than permit a trial to go on 
an illegal course, which must entail unnecessary 
expenses to the parties and useless waste of time. 

[P. 322, Col. 1.] 

K. Sankara Sastri^ior Petitioners. 

A. Kri^hnasivaini [yer and C. A. Sesha- 
girl S'a.s’iri—for Respondents. 

Judgment : — In this case tlie lower 
Court refused to issue a commission for 
the examination of two of the petitioner's 
witnesses, who live more than 200 miles 
from the Court-house, and cannot there¬ 
fore bo compelled to attend by ordinary 
process. 

The petitioner contends that, as a 
matter of law, the Court was bound to 
issue a commission. The respondent con¬ 
tends that it was entirely a matter for the 
discretion of the Court. The point is one 

on which reported authorities speak with 
an uncertain voice. 

The practice in English Courts undoubt¬ 
edly is that it is a matter of judicial 
discretion for the trying Court to issue a 
commission, and the Calcutta High Court 
has usually interpreted the pertinent 
sections of the old and the present Civil 
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Procedure Codes in that sense : vide cases 
reported in Amrith Nath Jha v. DhunptU 
Singh Bahadur (1), Adamji Khadi Bhai v. 
Issuf Ahmrd Midla (2), and A. E. Saleji v. 
Ahmed Munsaji Salaji (3); though in the 
20 W. R. case, it was held that, 
ordinarily, where the witness is a stranger 
residing beyond the limit fixed by law for 
the service of direct process, and is not a 
person under the control of the party 
applying for the commission, such a 
commission should issue. The Calcutta 
case in Uurce Dass Bysack v. Meer 
Muzzum Ilossein (4) may be read as laying 
down that a party has a legal right to 
have a commission issued. 

In the Madras High Court, a single 
Judge in Clminu v. Samhandha Moorthi (5) 
held that the matter is one of judicial 
discretion, while a Bench in Sitaramma 
V. Suhraga (G) held that it was a matter 
of statutory right. From the arguments 
in the latter case it clearly appears that 
the issue argued was whether a party had 
a statutory right to a commission or 
whether the Court had discretion to refuse 
it, and the Court held that the former 
view was correct. In Vcerahadran Chetty 
V. Nataraja Desikar (7) though the matter 
of the issue of a commission to a witness 
more than 200 miles from the Court-house 
did not arise, it was held that the Court 
had power to refuse direct process in its 
inherent power to prevent abuse of its 
process. 

The balance of authority is in favour of 
the view that, (1) ordinarily, in the case 
of a witness not under the control of the 
party asking for the commission, who 
resides beyond the limit fixed under 0.16, 
R. 19 ib) C. P. C. a commission should 
issue as a matter of right, unless the 
Court is satisfied that a party is merely 
abusing its authority to issue process, and 
(2) that it is not for the Court to decide 
whether the party will be benefited there¬ 
by or not; that is a matter entirely for 

the party. 

In the present case, the two witnesses 
for whom a commission was asked are 
pleaders residing at Salem, more than 2 00 

1. (1873) 20 \V. R 253. 

2. (1912) 16 I. C. 750. 

3. (1913) 19 I.C. 613. 

4. (1871) 15 W. R. 147. 

5 (1014) 15 M. L. T. 339=23 I. 0. 522. 

0* (1911) 21 M. Ij. J. 880=12 I. C. 71. 

7. (1004) 28;Mad. 28=14 M. L. J. 329. 


miles from the Court-house, one being the 
father of the petitioner. Neither is under 
his control. The lower Court has given 
no definite ground for refusing a commis¬ 
sion, and certainly it does not say that the 
petitioner was attempting to abuse its 
power of issuing process. I am satisfied, 
that, even if the matter of the issue of the 
commission was one within its judicial 
discretion and not a matter of statutory 
right, it has not exercised that discretion 
judicially. 


Some useful guidance may be gained 
from a comparison of the language of 
O. 26, R. 4, C. P. 0., with that of R. 1. 
In R. 1 the word “ may must mean “ is 
given authority to”. I am not prepared 
to accept the respondent's suggestion that 
the word *' may ” is explained by, and 
refers to, no more than the alternative 
method prescribed of proceeding either by 
” interrogatories or otherwise. ” I think 
that R. 1 clearly means that, in the case 
of persons who, owing to illness, etc., are 
unable to attend the Court, the Court 
cannot refuse to issue a commission. If 
that is not the meaning of the rule, then 
it is useless. And if the word '* may” 
implies so much in R. 1, it is reasonable 
to conclude that in R. 4, where the same 
phrase is used, it has the same meaning : 
that is the Court must, when moved, issue 
a commission. 


My view therefore is that the law directs 
the Court to issue a commission in a case 
like the present unless it is satisfied, for 
reasons to be stated, that the request for 
the commission is an abuse of its process, 
and that the lower Court has therefore 
acted contrary to law. In a case where 
the lower Court has not obeyed the law, 

I think it is clearly the duty of this Court 
to interfere, even in interlocutory proceed¬ 
ings, rather than permit a trial to go on on 
an illegal course, which must entail un¬ 
necessary expenses to the parties and 
useless waste of time. 

I therefore set aside the lower Court's 
order and direct it to issue the commission 
prayed for by the petitioner ; but before 
issuing the commission it should decide 
whether the third defendant, the contesting 
respondent of this petition, is a necessary 
party to the suit. The petitioner will get 
his costs in this petition in any event from 
3rd defendant*. Petition allowed. 


1923 Madras a. b. kbishma iteb v. n. bubbamania iybb 


323 


1923 Madras. 323. 


SCHWABE, C, J. 


il. S. Krishna Iyer ... Petitioner 

(Defendant,) 

V. 

N. Subramania Iyer ... Respondent 

(Plaintiff). 

Civ. Rev. No. 309 of 1922, dated 23rd 
November 1922, under 3. 115 ot Act V of 
1908 and 3. 107 of the Govtenment of 
India Act, praying the High Court to revise 
the order dated 27th March 1922. 

Prcsidtiticy fowns StnuU Cau^c Courts Act (15 of 
1832) Ss, 41, ^l^Judye has w jurisdiciiou. 

The word? of S. 47 leave no discretion to the 
Judge of the Court of Small Causes at all. The 
rule is that when proceedings of a summary 
nature are taken under S. 41, the occupant 
whom it is proposed to eject shall have a right 
tj say to the Small Cause Court. “I want to have 
this case tried in the High Court and 1 am pre¬ 
pared to bind myself with two sureties for the 
probable costs of the suit. Such an application 
need not be supported by an affidavit. It is not 
open to the Judge to dismiss the application as 
frivolous on the ground that it was not sup¬ 
ported by an affidavit unless it was called for. 
The words “ on an application ” in s. 47, do not 
mean at some early time during the currency 
of such proceedings. They mean at any time 
during the currency of the proceedings. 

\V. F, Bangaswayni Aiyangar —for the 
Petitioner. 

S. Venkatarama Iyer —for the Respond¬ 
ent. 

Judgment ; — In this case the learned 
Judge of the Court of 3mall Causes has 
held that he has a disoretion under 3. 47 
of the Presidency Small Cause Courts Act 
as to whether or not to stay a suit in the 
Small Cause Court pending a suit in the 
High Court when the occupant is prepared 
to bind himself with sureties to institute 
a suit for compensation for trespass. He 
says that the application is not bo 7 ia fide, 
and he bases his decision on the acts of 
the occupant, that he has already delayed 
proceedings in the Small Cause Court 
under b. 41 and ia a manner which 
quite properly did not commend itself to 
the Judge of the Small Cause Court: and 
he also puts his decision on another 
ground, namely, that the application was 
not supported by an affidavit. The case 
here is also argued on a further ground, 


namely, that, in S. 47, the words " when¬ 
ever on an application being made under 
S. 41 ” mean at some early stage in the 
proceedings on that application, it ia 
suggested, either at the first lioaring or 
within a reasonable time thereafter. In my 
judgment, the words of the section leave 
no discretion to the Judge of the Court ol 
Small Causes at all. The rule is that when 
proceedings of a summary nature arc 
taken under 3. 41, the occupant, whom it 
is proposed to eject shall have a right to 
say to the Small Cause Court, 

“ I want to have thia case tried in the High 
Court and I am prepared to bind myself with 
two sureties for the probable costa of the suit.” 

In my judgment, the legislature, in its 
wisdom, in 3. 47 gave no discre¬ 
tion to any one to refuse such an 
application when made. 1 can find no 
ground to say that such an application 
must be supported by an affidavit. My 
attention has not been called to any rule 
to that effect and the statute says nothing 
about affidavits, though I must not be 
understood to say that the learned Judge 
would not be justified, if he thinks that 
the application was not a genuine one at 
all, in adjourning the case for some short 
time for an affidavit. 

Generally I should think he would be 
satisfied on the material before him name¬ 
ly, a statement in writing by the vakil for 
the first defendant and the first defendant 
saying that they are ready bo file a suit in 
the High Court and bo give the necessary 
bond though there may be cases where he 
would be justified in requiring more, and 
then it would be open to the Small Cause 
Court Judge bo call upon them bo pub in 
an affidavit. In my judgment it was not 
open to him to dismiss the application as 
frivolous on the ground that it was nob 
supported by an affidavit. 

^ As to the point taken as to the proper 
interpretation of the words “ on an appli¬ 
cation ^ in S. 47, that these words 
mean at some early time during the 
currency of such proceedings. I can find 

■ j in the Act to justify such an 

interpretation. It seems that the idea of 
t e Act was that these proceedings are nob 
to last long and I think it was intended 
that at any time during the currency of 
the proceedings these applications could 
e made and I am confirmed in this view 
by the sub-clause to S. 47 which obvious- 
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ly confcemplafces such an application being 
made aUer an order has been made under 

S. 43 of the Act. 

This revision petition must therefore be 
allowed with costs and the case must go 
back to the Small Cause Court to proceed 
according to the provisions of S. 47 as 
explained above. 

Petition allowed. 


* 1923 Madras. 324. 


Kjrishnan, J. 

Arunachala Tlievan ... Petitioner 

(Complainant). 

V. 

Vcllachami Thevan and 

another ... Respondents 

(Petitioner and Accused). 


Petition Nos. 373 and 322’of 1922, dated 
I3th November 1922, under Ss. 435 and 
439, Cr. P. C., ib98, and S. 107 of Govern¬ 
ment of India Act to revise order of Sub- 
Magistrate of Uslampatti, dated 29th 
November 1920 and made on the petition 
of Criminal Appeal No. 94 of 1920. 

Cr. 1^’ C,, Ss. 5i7 and 520—Poit'cr of Sub- 
Dtvisicnidl Magistrate tn appeal, 

Tho District Magistrate alone can pass orders 
on an application under S. 520, when such an 
application is made to itself. But whore on 
hearing an appeal against a conviction, the 
Sub-Divisional Magistrate is asked to set aside 
an order under S. 517, he can, treating it as 
part of the proceedings in the appeal itself, make 
an order under S. 520, for the disposal of the pro¬ 
perty concerned in the case. SVhen a District 
Magistrate has directed a case or a certain cla.ss 
of cases to be heard by a Sub-Divisional Magis¬ 
trate, and under S. 107 be heais the appeal, hi.s 
Court comes within the words “ Court of Appeal" 
as used in S. 520 for that particular case or 
class of cases. Moreover S. 123 (d) authorises 
appellate Magistrates to pass consequential 
orders, and orders under S. 520 are usually con¬ 
sequential orders based on the findings in the 
Appeal. When an appeal is confined entirely 
to a question of disposal of property, the District 
Magistrate should hear the petition. Ordinarily 
in such cases it is desirable that notice should 
be given, especially if the order is cot passed on 
the day the appeal is disposed of ; but there is 
no rule of law that requires that such notice is 
absolutely necessary. The words ‘ and make 
any further orders that may be just ’ are quite 
wide enough to empower the Court to direct the 
return of property. 

[P. 324, Col. 2; F. 325. Cola. 1. 2.] 

S. Subramania Aiyar —for the Peti¬ 
tioner. 

K, Eamanatha She7iai — for the Res¬ 
pondent. 


Order :—This is an applioation by the 
complainant in C. C. No. 422 of 1920. on 
the file of the Second Class Magistrate of 
Tirumangalam, to have an order passed 
by the Sub-Divisional Magistrate of Usi- 
lampatti, who heard the appeal against 
the conviction in that Calendar Case, 
regarding the disposal of two bulls which 
formed the subject matter of the complaint 
set aside. 


The complainant's case was that the 
bulls were entrusted to the accused, and 
that he committed breach of trust in re¬ 
spect of them. The accused was convicted 
in the first Court, and the bulls were 
ordered by that Magistrate to be handed 
over to the complainant under S. 517, 
Criminal Procedure Code. On appeal the 
conviction was reversed by the Sub-Divi¬ 
sional Magistrate, but apparently he forgot 
to pass any orders regarding the bulls at 
the time. A month afterwards on a petition 
filed by one ^’ellachami Thevan, the 
person from whom the balls were sei/;ed, 
he passed an order directing that the two 
bulls should be handed over to him, and 
this order he passed without any notice to 
the complainant. It is this order that the 
complainant asks this Court to revise. 

Several points are taken before mo in 
revision. It is Brst argued that the Sub- 
Divisional Magistrate had no jurisdiction 
whatever under S. 520, Criminal Procedure 
Code, to pass the order that he did pass. 
It seems to me that this depends on the 
question whether the petition filed a month 
after the disposal of the Appeal could be 
considered as part of the proceedings in 
the Appeal itself or a new proceeding 
altogether. If it is to be treated as a new 
proceeding, I must follow the ruling of this 
Court in Jogi Venkiah v. Station House 
Officer of Narsapur, (1) which says that 
District Magistrate alone can pass orders 
an application under S. 520, when such 
application is made to itself. But I hi 
no doubt that that ruling will not apply 
where, on hearing an appeal against 
conviction the Sub-Divisional 
is asked to set aside an order under 3. 517 
It seems to me that he can, treating it 
part of the proceedings in the appeal i 
make an order under S. 520, for 
disposal of the property concerned in 
case. 



l. l‘J22 Mad. 78=1922 M. \V. N. 191=30 
M. L. T. 251=42 M. L J. 401=15 L. W, 534=67 
I. C. 33J. 
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I sent for the records of the two oases 
cited in, namely, Criminal Revision Case 
No. 525 of 1905 and 84 of 1908 and I find 
they are both cases where the applications 
were confined to S. 520, and were entirely 
unconnected with any Criminal Appeals. 
The expression in S. 520 any Court of 
Appeal has no doubt been construed in 
these cases as meaning “ Courts to which 
appeals ordinarily lie ” ; but, I think, 
when a District Magistrate has directed a 
case or a certain class of cases to be heard 
by a Sub-Divisional Magistrate, and under 
3. 407 he hears the appeal, his Court 
comes within the words “Court of Appeal’' 
as used in S. 520 for that particular case 
or class of cases. In fact, it is the com¬ 
mon practice in this Presidency for 
such Magistrates to pass orders under 
S. 520, if necessary, when disposing of 
the appeal. I see no reason to interfere 
with this practice. Objection has never 
been taken to such orders as having been 
passed without jurisdiction. It will also 
be noted that 3, 423 (d) authorises appellate 
Magistrates to pass consequential orders, 
and orders under 3. 520 are usually conse- 
Iquential orders based on the findings in 
ithe Appeal, According to the contention 
of the petitioner in every case where some 
question of disposal of property comes in, 
the Sub-Divisional Magistrate after hearing 
the appeal will have to stay his hands and 
let the parties go before the District Magis¬ 
trate for an order regarding the disposal of 
property ; this would seem to introduce an 
unnecessary and cumbersome procedure. 
S. 517, Cl. 3, which directs that an 
order for disposal of property should not 
bo carried out until the period for filing an 
appeal is over or when an appeal is filed, 
until that appeal is disposed of, clearly in¬ 
dicates that the Court which hears the 
particular appeal can pass orders regarding 
the disposal of the property at the time 
the appeal is heard. But it is altogether a 
nifterent question when an appeal is con¬ 
fined entirely to a question of disposal 

a case, I agree, 
that the District Magistrate should hear 
the petition. 


M “"Other case in In re Sul 

(2) where ib was held that where 
iviBional Magistrate disposing of 

to pass an on 
under 3 o20. it will be open to his succ 

whi ‘depend up 

whether the subsequent order could 


treated as part of the original appeal pro¬ 
ceedings. I 800 no reason why ib should 
nob ordinarily be treated as suoli, unless ib 
is very clear from the circumstances of the 
case that the two are so dissociated in fact 
that they could not bo treated as parts of 
the same proceedings. That may happen 
when the time that has elapsed is so very 
great that such an inference can be drawn. 

1 am, therefore, of opinion that the first 
objection, that the iiub-Divisional Magis¬ 
trate had no jurisdiction bo pass the order, 
must be overruled. 

The next point taken is that notice 
should have been given of the petition 
before any orders were passed. Ordinarily 
in such cases ib is desirable that notice 
should be given, especially .if the order is 
not passed on the day the appeal is dispos¬ 
ed of ; but there is no rule of iaw that re¬ 
quires that such notice is absolutely neces¬ 
sary. However, as in this particular case, 
it is not unlikely that the absence oi 
notice of the bearing of the petition by the 
Sub-Divisional Magistrate has led to the 
passing of a wrong order lor, it is not 
very clear from the records whether the 
bulls really belong to the petitioner or to 
the accused—i think it better that this case 
should be sent down to the Sub-Divisioiial 
Magistrate, requesting him to give a rea¬ 
sonable opportunity to the complainant to 
place his contention before him, and then 

to pass final orders as regards the disposal 
of the bulls. 

I may refer in this connection to In re 
Lakskman Hangu JXangaji where it 
was held by a Bench ol that Court that 
in reversing an order under 6. 517 the 
Magistrate should not act without giving 
notice to the complainant ; the learned 
Judges went to the length of saying that 
the Magistrate, (who in that case was the 
District Magistrate) was clearly wrong in 
upsetting the order of the trying Magis¬ 
trate merely on the representation of the 
opponent. 1 think this rule should ordi¬ 
narily be followed, unless there is good 
reason tor dispensing with it. As m this 
case no notice was given, the case, as I 
have said, will be sent back to the 3ub- 
ivisional Magistrate for fresh disposal. 
He would come to a clear finding as to 
whom the bulls belong on the materials 


19 Pr ^^3=13 Eom L. 

Cr. L. J. 109=9 I C. 917, 


15 L. W. 
307. 

K. 131 = 
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which may be placed before him before 
passing his final orders. 

It is also argued that the first Magis¬ 
trate having once given over the bulls to 
the complainant in the first Court, it is no 
longer open to any Court to direct them 
to be returned to the accused. There is 
no provision in the new Code of Criminal 
Procedure which restricts the powers of 
the Court in this manner under 3. 520. In 
fact, the new section has added the words 
and make any further orders that may 
he just.” These words seem to me to be 
quite wide enough to empower the Court 
to direct the return of property. This con¬ 
tention also must therefore be overruled. 

The Order of the Sub-Divisional Magis¬ 
trate, dated the 29th November 1920 is 
set aside, and he is directed to pass fresh 
orders in the light of the observations 
above made. 

Order set aside. 


* 1923 Madras. 326. 

Oldfield and Devadoss, JJ. 

Sikka Goundan and others ... Petitioners 

—Accused. 

Cr. Mis. Petitions Nos. 333 and 384 of 
1922. dated 13th October 1922. 

(a) Criminal P. C., S. 526—Caso ivitJiout juris- 
diction. 

A oase ia a Oourb without jaciadicbioD cannot 
be ttansforred. 

ib) Criminal P, C., S. 13)—Foid proceedings 

A proceeding which is void for want of jurisdic¬ 
tion cannot be literally quashed but the High 
Court can direct further proceedings to be stayed. 

V. N. Venkatavaradachariar —For the 
Petitioners. 

The Public Prosecutor (J. G. Adam) —For 
the Crown. 

Order :—There is before us first an 

application for the transfer of C. C. No. 2 
of 1921 from the file of the Village 
Magistrate of Keeripatti to any other 
Village Magistrate and next an application 
for quashi ng the Village Magistrate’s 
proceedings in that case. The relief asked 
for in the latter application is described 
somewhat inaccurately. P'or it does not 
appear that there are any proceedings by 
the Village Magistrate, which can be 
quashed or set aside. What has happened 
is that the Village Magistrate received 
an oral complaint against the peti¬ 


tioners and issued process to them 
thereon. They did nob comply with that 
process on the ground that the occurrence 
in question did nob bake place within the 
Magistrate 8 jurisdiction and he had no 
power to issue process in respect of it. On 
that default the Village Magistrate filed a 
complaint against them, which was heard, 
of an offence punishable under 3. 174, 
Indian Penal Code. In dismissing that 
complaint, the 3ub-Magistrat0 accepted 
the petitioner’s contention that the Village 
Magistrate had no jurisdiction. After¬ 
wards. however, the Village Magistrate 
took a sworn statement from the com¬ 
plainant, in which it was alleged that the 
occurrence was within his jurisdiction, and 
now proposes to proceed with the trial. 
It is not disputed that the offence referred 
to in the sworn statement just mentioned 
was identical with the offence, which was 
the subject of the oral complaint. 

The fact that the complainant in the 
sworn statement alleged that the occur¬ 
rence took place within the jurisdiction 
is of course of no avail whatever. We 
have, however, a judicial decision, no 
doubt in collateral proceedings, but still 
one of which in our opinion we can in 
proceedings such as these legitimately 
take account, that the occurrence was 
outside the Village Magistrate's juris¬ 
diction ; and we accept that decision 
as the basis for our conclusion. So 
accepting it, we clearly cannot transfer 
this case, which is at present in a Court 
without jurisdiction and therefore has 
never been legally instituted [see LedgarS 
V. Bull (1)], to any other Court. 

To turn then to the petition to quash 
the proceedings, for the reasons given we 
cannot comply with it literally. In the 
circumstance however we think we are 
justified with reference to our inherent 
power of superintendence in directing the 
Village Magistrate of Koeripati not to pro¬ 
ceed furcher with the complaint of Muthu- 
sawmi Goundan, at present pending before 
him. It will be for Muthusawmi Goundan, 
if he is so minded, to tile a new complaint 
in any competent Court. 

Petitions allowed. 


(1) (lo87) 9 All. 191=13 I. A. 13l:=4 Sar. 741 
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RISHNAN 



(Paravada) Ghma 

Venku Naidu ... Petitioner (Accused). 

Or. Bev. Case No. 397 (Petition No. 346) 
of 1922, dated 13th December 1922, under 
Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court 
to revise the order of the Db. Magistrate of 
Vi^agapatam in his proceedings in L. Dis. 
No. 437 of 1922-C 2, dated 21st February 
1922 


(a) Criminal Trial — Evidence. 

Evidence taken by one Magi^^trate is not 
evidence in a trial before another Magistrate 
unless some provision of law expressly makes it 
so. Mere consent of parties will not do. 

{b) Criminal F.C.S. Decision by Magis- 
fTale on evidence recorded. 

Passing orders on evidence taken by another 
Magistrate who was not competent to try the case 
after merely hearing arguments, cannot be Cun- 
sidered to be a “ trying the case himself". 

I (c) Criminal D.C.^ S. —Notice. 

Notice is not absolutely necessary in such 
oases especially where the accused cannot be 
said to have been prejudiced by want of it, the 
question being one of law on which the order 
was set aside and the accused being heard in full 

before the High Court. Asa general rule notice 

should go to the party before an order is made to 
his prejudice. 

S. Subraynania Sastry—for the Peti¬ 
tioner. 

The Public Prosecutor (J.C. Adam)—for 
the Crown. 


Order : — In this case the Sub-Divisioi 
Magistrate acting soley on the evider 
taken by the 2ad Class Magistrate w 
had sent up the case to him unc 
3. 346 of the Code of Criminal Procedu 
because he could nob himself try the often 
diBoloaed by the evidence, discharged 
accused. The Prosecuting Inspector w 
was conducting the case for the Cro' 
^ems bo have agreed bo this course. T 
District Magistrate however set aside t 
order of discharge on the ground that t 

course pursued by the Magistrate wasil 

gal and has ordered a fresh inquiry. It 

view taken 

the District Magistrate is wrong. 

Now, lb may be taken as a general pri 

cipleofthe Code of Criminal Procedr 
that evidence taken by one Magistrate 

trial before anotli 

Magistrate unless some provision of It 

consent 

parties will not do. See Kottammall Kal 


thingal Ummer Bajee in re, (1). No doubt 
that wag a case where the Court s interfer¬ 
ence was sought on behalf of the accusod. 
The same rule, it seems bo me, sliould 
apply to the case of the prosecution also. 
The ruling in Jainah Bibi Saheha v. 
Hyrhrally Sahib (2) referred to was in a 
civil case and does nob apply to a criminal 
case at all. 

S. 346, Criminal Procedure Code. Cl. 
(2) says what the Magistrate to whom the 
case is submitted is to do. lie may t»’y the 
case himself or refer it bo any Magistrate 
subordinate to him having jurisdiction or 
commit the accused for trial. In this case 
the Magistrate elected to adopt the first 
alternative ; he was therefore bound bo try 
the case himself. I do not think passing 
orders on evidence taken by another 
Magistrate who was nob competent to try 
the case after merely bearing arguments, 
can be considered to be a "trying the case 
himself.y When the Code intends thafcj 
the Magistrate o whom a case is submit¬ 
ted may act on evidence already taken, it 
makes it quite clear as in S. 349, Criminal 
Procedure Code. 

It was also objected that the accused 
had no notice before the order of discharge 
was set aside. Notice is not absolutely 
necessary in such cases and in this case 
the accused cannot be said to have been 
prejudiced by want of it as the question is 
one of law on which that order was set 
aside and the accused had been heard ini 
full before me. The want of notice is thus 
not a ground in this case to set aside the 
order of the District Magistrate, though as 
a general rule notice should go to the ac¬ 
cused before an order is made to his pre¬ 
judice. 

The petition fails and is dismissed. 

Petition dismissed. 


]. (1922) 43 M. L. J. 
644=10 L. W. G07. 

M. W. N. 
56 I. 0. 967 {P. B.). 


G59 = (1922) M. W. N. 

L. J. 532=28 M. L 
360=12 L. W. 64= 
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OliPPIELD AND RamESAM, JJ. 

iMandaiiapi^'ath Eresa) 

Kutty Moopan and another ..Appellants 

—Accused. 

Appeal Nos. 1160 of 192‘2, and 653 of 
1922. dated 15bb November 192-2, against 
the Bonbence of bbe Court of the Special J*. 
Malabar, Calicut, in case No. 118 of 1222. 

Or. P. C., S. 1 %—without naming 
persons to v:ho)n it is aMressed- 

Where the orJer r;^n a<? follows‘.—His Excel¬ 
lency the Governor in Council in exercise of ^the 
powers conferred on him by S. lOfi, Criminal 
Procedure Gode, hereby sunotions the prosecution 
of the said persons before a Special Judge for 
offence piinishn.ble under S. 121, Indian Penal 
Code Held, the order was sufficient in law. 
Even if there was a defect, it was an irregularity 
not vitiating the conviction. 

K. P. M. Mennn, P. Govmdn Menon and 
K. P. AhduUa Kutti—for the Appellants. 

Thr. Puhlic Pro’trcvtor (d. 0. /1-P/ml—for 

the Crown. 

Oddfield, J.:—Preliminary objection 
has been taken to the trial in the lower 
Court in this appeal and a similar objec¬ 
tion on an identical ground has been taken 
to the trial in Criminal Appeal No. 847 
of 1922. We have accordingly beard the 
learned counsel in both these cases before 
giving jiidgmenb. Our decision on the 
objection in this case will apply also to 
the objection in Criminal Appeal No. 847 

of 1922. 

The objection is that, the case being 
instituted under an order of the Local 
Government based on 8. 196 of the 
Criminal Procedure Code, the order, Ex. A, 
in the present case being similar to the 
order in the other already referred to, is 
not such as is contemplated by law, and a 
condition precedent ho the validity of the 
proceedings is therefore wanting ; or more 
definitely that the order of authori'^abioa 
by Government is nob given to any debor- 
minate person, as (it is said) ^ 8. 196 
impliedly requires. This objection was 
not taken in either case in the grounds of 
appeal in any specific way ; but the 
learned Public Prosecutor has nob demur¬ 
red to our proceeding at once. It is further 
material that in neither case was any 
such objection taken at the trial. This 
might be important if we proposed to deal 
with the matter under the explanation bo 

S. 537 of the Criminal Procedure Code or 
the last ‘portion of 3. 16 of the Ordi- 


nance 1 of 1922, For we have nob been 
shown how the accused were prejudiced 
in any way in the disposal of the case 
on the merits. Nothing of that sorb is in 
fact alleged ; and, when the question is 
only of the machinery for the institution 
and prosecution of'the proceedings and nob 
of the mischief, which 8. 196 is designed to 
prevent—the institution of proceedings in 
respect of grave political offences without 
the approval of the Government at all—we 
should be prepared bo hold that we are 
concerned only with an irregularity covered 
by S. 537, or 3, 16 of the Ordinance, not 
with an illegality, by which the proceed¬ 
ings would be vitiated. 

Bub in fact there is in our opinion, 
neither illegality nor irregularity. The 
order in question no doubt runs simply 

“■His Excellency the Governor-in-Gounoil in 
exercise of the powers conferred on him by S. 106, 
Criminal Procedure Code, hereby sanctions the 
prosecution of the said persons before a Special 
Judge for offences punishable under S. 121, 
Indian Penal Code. ” 

Rut this order was communicated and is 
and must be taken as addressed to the 
three persons designated below it; the 
District Magistrate, Malabar ; the Public 
Prosecutor, Malabar and the Senior Special 
Judge, Malabar. It was evidently commu¬ 
nicated bo the Senior Special Judge as the 
person concerned in the holding of trials. 
There is some difficulty about the Public 
Prosecutor, Malabar. But we are informed 
that appointments of Public Prosecutors, 
who are no doubt called additional Public 
Prosecutors, have been made for the whole 
of the Malabar District, and nob, as the 
appointment of the ordinary Public Prose¬ 
cutors attached to the existing Sessions 
Court is made, for North and South 
Malabar. The important point, however, 
IB the communication of the order bo the 
District Magistrate, because he is the 
officer who in Malabar, as elsewhere, is 
entrusted with the duty of initiating prose¬ 
cutions generally for offences punishable 
under the Indian Penal Code. There is 
no suggestion that the District Magistrate 
is nob directly or indirectly responsible for 
the prosecution. The complaint was pre¬ 
sented and the prosecution was carried 
on by Mr. Rama Pattar, who signs and 
describee himself as additional Public 
Prosecutor, South Malabar ; we must then 
apply bo what he did, S. 140 of the Indian 
Evidence Act and particularly illustration 
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(«) thereto ; and it must be presumed that 
Mr. Eama Pattar was a person duly 
empowered to initiate and carry on the 
proceedings. No objection was taken at 
the trial to that presumption and there is 
nothing on the record to support any 
objection to it. In these circumstances 
we do not think that any objection to the 
order of the Government, as insufficient 
in itself or as insufficient to justify the 
initiation and carrying on of the proceed¬ 
ings by Mr. Eama Pattar, has been 
established. 

We turn then to the contentions peculiar 
to Appeal No. 1160 of 1922 ; and we have 
first to deal with an application, Criminal 
Miscellaneous Petition No. 653 of 1922, 
for the admission in evidence of the depo¬ 
sitions of two police officers in another case 
or for their examination now as witnesses. 
The circumstances are that these two 
police officers gave evidence in Case No. 7 
of 1921 on the 7th October 1921 and 
succeeding days ; that is to say over six 
months before the trial in the present case 
was held. The petition is argued on the 
ground that the accused could not, in the 
exercise of reasonable diligence, have 
known of or adduced this evidence, which 
is said to be material. We cannot see how 
there was anything in the circumstances 
to prevent their knowing of and adducing 
this evidence, when what these witnesses 
spoke to had been public property for over 
six months before the trial. We have 
moreover had the evidence read ; and we 
do not see how it can be regarded as 
material. Criminal Miscellaneous Petition 
No. 653 of 1922 therefore fails and is 
dismissed. 

^ On the merits of the present case, as 
disclosed by the evidence, there are the 
statements of the 3rd, 4th, 5th, 6th and 
7th Prosecution Witnesses, eye witnesses. 
There is no doubt that, if those statements 
are believed, the charge against the 
accused is amply made out. Against the 
the 3rd, 5th, 6th, and 7th Prosecution 
witnesses there is nothing, either in the 
^ape of enmity or against their credit. 
The credit of the 4th prosecution witness 
may be doubtful, since he is a dismissed 
village servant. Of these witnesses, 7th 
Prosecution witness says that he gave in- 
formation to the authorities a few days 
after the occurrence ; and that is not con- 
^adioted, 6th prosecution witness was a 
Head constable who might very naturally 
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meet or remember the names of these two 
accused, since they were both prominent 
persons, having been Secretary and Presi¬ 
dent of the Local Khilafat Association. The 
witnesses deposed consistently, no success¬ 
ful attack being made on their evidence in 
cross-examination. The main objection to 
the prosecution case is based on the 
delay, after which it was instituted and 
there is also the allegation of tlie accused 
that they were living in their usual homes 
and that they surrendered at once, when a 
warrant for them was issued. That they 
were living in their usual homes is not 
however supported by any evidence on 
their side and no questions were put to 
the prosecution witnesses on the point. It 
is possible that more important occurrences, 
in which loss of life or direct responsibility 
for destruction of property engaged the 
attention of the authorities in the first 
instance. In any case this delay is quite 
inconsistent with the suggestion, which 
has also been made that the accused have 
been prosecuted because of their promi¬ 
nence in the Khilafat movement. There is 
further alibi evidence, and we concur in 
the lower Court s estimate of it adding 
only that the evidence of the 2nd defence 
witness, relating to the Ist accused is not 
even, if believed, necessarily conclusive. 


Taking this view of the evidence we 
think that reasonable doubt as to the con¬ 
victions is excluded. We therefore confirm 

them and also the sentence dismissing the 
appeal. 

Appeal dismissed. 
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Oldfield and Eamesam, XT. 

Pianqare Tiamudu ... Appellant 

(Prisoner), 

Cr. A. No. 1566 of 1922. dated 12th 
December 1922, against the order of the 
Court of Session of the Anantapur Division 
in case No. 44 of the Calendar for 1922. 

Criminal P, 0., S. 

Where tlw Sesflionfl Judge did not explain in 

What the offence of theft with which the accused 
was charged consisted. Held there was no want 
01 direction where no question as to whether 
there was a legal possession or as to whether dis¬ 
honest intention, was established. 

The Public Prosecutor (J. C. Adam)~^{oY 

the Crown. 
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Oldfield, J: —Th© only question is 
whether the learned Judge’s direction to 
the jury was sufficient, when he did not 
explain in what the offence of theft with 
which the accused was charged consisted, 
but simply began his charge : “ The accused 
is charged with committing theft.” The 
learned Judge in fact further said to the 
jury : I have only bo explain to you that 

theft is committed as soon as the property 
which the thief intends to steal has been 
moved with that object.” It is material 
that there was in this case no question as 
bo whether there was legal possession or 
as bo whether dishonest intention was 
established. We can distingaish the case 
before us from the decision in Mari Vala- 
uan V. Emperor (l), because there the 
learned Judge in his charge to the jury 
omitted to explain the meaning of the 
term ” robbery”, nob ” theft' , and other 
considerations might arise. There is no 
reason in the present case for supposing 
that the jury were in any doubt as to the 
meaning of the offence charged. No 
further misdirection has been pointed out 
or suggested. The conviction must there¬ 
fore stand. The sentence is proper and 
the appeal is dismissed. 

Appeal 

1. (n07) 30 Mad. U—I M. L. T. 3.t Or. 

L. J. 78. 
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Wallace, J. 

Kosalai Raynu Pillai. and 

others ■■■ Petitioners. 

V. 

Pulasthiatn Pillai Respondent. 

Oiv. Rev. Nos. 663 to 667 of 1921, 
dated 24bh November 1922, under 3. 115 
of Act V of 1903 and 3. 107 of the Govern¬ 
ment of India Act praying the High Court 
bo revise the order, dated 9th of March 

1921 . 

Contract Act, S. 25 {2)~^Voluntarn promise. 

Th® plaint?! only alleged that according to a 
village ca=!tom sabacription^ are raised from 
parsons of the caste of plaintiS and defendants 
for conducting a festival, and it was not alleged 
that it was in consequence of any prior agree¬ 
ment by these defendants that plaintid incurred 
obligations. And i& was also neither allegei nor 
proved that there was any promise by defendants 
to compensate plaintiff for something which 
plaintiff had already voluntarily done for the 
petitioners. Reid the promise by defendants to 


pay was purely voluntary, for no legal considera¬ 
tion, and payment is not therefore enforceable 
in law as payment of money due under a con¬ 
tract. 

S. Bamaswamy Iyer —for the Petitioner. 

P. N. Appaswamy and P. F. K. Sawmy 
—for the Petitioner. 

Judgment: —I am quite clear that in 
these cases before the Village Munsif 
there was no contract on which a suit 
could lie. The plaints only allege that 
according to a village custom eubscrip-f 
bions are raised from persons of the caste! 
of plaintiff and defendants for conducting 
a festival. It is nob alleged that it was 
in consequence of any prior agreement by 
these defendants that plaintiff incurred 
obligations, nor so far as appears from the 
records is there any proof therefor. The 
principle quoted by respondents in Kada- 
ranath v. Gorie Mahomed (1) has therefore 
no application. All that is relied upon 
is a subsequent promise by petitioners bo 
subscribe for the expenses already incur¬ 
red by plaintiff; and it is also neither 
alleged nor proved that there was any 
promise by petitioners to compensate 
plaintiff for something which plaintiff had 
already voluntarily done for the petitioners, 
hence 3. 25 (2) of the Indian Contract Act 
will nob avail. 

2 . So far as appears on these plaints 
and the judgment of the Village Munsif, 
the promise by petitioners to pay was 
purely voluntary for no legal considera¬ 
tion, and payment is nob therefore enforce¬ 
able in law as payment of money due 
under a contract. Hence the Village 
Munsif under 3. 13 of the Village Courts 
Act has no jurisdiction to entertain the 
plaints ; and his decrees are contrary bo 
law. 

3. Obviously when decrees of Sub¬ 
ordinate Courts are contrary bo law, this 
Court should interfere. I therefore reverse 
and set aside the order of the District 
Munsif dismissing the petitioner’s peti¬ 
tions before him and set aside the decrees 
of the Village Munsif in these suits. Each 
petitioner will get his costs here and in the 
lower Court and share the Vakil's fee, fixed 
at Rs. 50 (equal to Rs. 10 for each case). 

4. This order will not bar plaintiff 

from framing proper plaints on his alleged 
cause of action and presenting them in the 
proper Court. Order reversed, 

1. [1883] It Gal. Gt. 


1923 Madras 


MAIjAYANDI GOUNDAN V, BOMMAN l^OOSAlU 


331 


* 1923 Madras. 331 (1). 

Spencer and Veni-latasubba Rao, JJ. 

Malayandi Goundan 
and others ... Appellaabs. 

V, 

Bomman Poosari ... Respondent. 

Appeal No. 220 of 1921, dated 16th 
October 1922, against the order of the 
Court of the Sub. J. of Trichinopoly in 

A. S. No. 33 of 1920. 

(u) Civil P. C. 0. 41, IC, 23—A'o remand where 
all issuea are decided by trial Cauft — Apijcah. 

Where the first Court has framed a number of 
issues arising out of the points on which the 
parties joined issue in their pleadings and has 
decided every one of them in its judgment, it is 
not open to an appellate Court to remand the 
case under R. 23 of 0. 41, as though the suit 
had been decided on a preliminary point An ap. 
peal against such a remand order will lie as the 
order must lie deemed to be underO. 41, R *23 
and not under S. 1'>1, C. P. C. 

(6) Civil P, C. S- 151 —Liiyiitation on piywer. 

Where the Code expressly limits the power of 
a Court, there cannot co-exist an inherent power 
in that Court to disregard the limitation. 

T.V.Muthukrishna Iyer —for the appel¬ 
lants. 

K. S. Lakshmana Iyer —for the Respon¬ 
dents. 

Judgment The procedure of the 
Subordinate Judge in remanding the whole 
suit for retrial after framing 4 additional 
issues is a procedure not provided by the 
Civil Procedure Code and is further more 
one nob conducive to the expeditious 
settlement of the disputes between the 
parties. 

In a case like the present where the 
first Court has framed a number of issues 
arising out of the points on which the 
parties joined issue in their pleadings and 
has decided every one of them in its judg¬ 
ment, it is nob open to an appellate Court 
to remand the case under R. 23 of O. 41, 
as though the suit had been decided on a 
preliminary point, vide Sultan Beg v. 
Sukdeo Nandram (l). Granting that the 
appeal could nob well be disposed of in the 
manner provided by O. 41, R. 24 owing to 
the question of the 6bh defendant's here¬ 
ditary powers not having been considered 
at the trial, the proper course for the 
Appellate Court was to frame the essential 
issues and to call upon the District Munsif 

1. (BUS) 40 I. C. ‘J22. 


to return findings on them, after allowing 
each aside to adduce additional evidence. 

We set aside the order of remand and 
direct that the case be remitted bo the 
Subordinate Court in order that the appeal 
may be further dealt with and disposed of 
according to law. 

The costs of this appeal will abide the 
result. 

A preliminary objection was taken to 
the admissibility of this appeal on' the 
ground that O. 43, R. i (a) only provides 
for an appeal in a case, where the first 
Court had disposed of the case on a preli¬ 
minary point, and as there was no such 
disposal here, the Subordinate Judge must 
have acted in the exercise of his inhoreub 
power under S. 151 of the Code of Civil 
Procedure. In answer to this objection it 
is sufficient to refer to the observations of 
the learned Chief Justice, in his judgment 
in Full Bench case in Eaman Nayar v. 
Krish-nan Navibudripad (2) where he points 
out that where the Code expressly limits 
the power of a Court, there cannot co-exisb 
an inherent power in that Court to dis¬ 
regard that limitation. 

As the Subordinate Judge does nob refer 
bo S. 151 in his judgment, we may assume, 
that he was acting under R. 23 of the 
O. 41 and not under S. 151. 

If he purported to act under a power 
that he possessed but made a wrong order 
in the exercise of that power, an appeal 
will lie. In the present case the appellant 
has also tiled a revision petition, so that 
we have undoubtedly power to make the 
order as set out above. 

Order set aside. 

2. (1‘J22) Mad. 505=45 Mad. 900=16 M.D.W. 

425 = 43 M. L, J. 354 = 1922 M. W. N. 580= 
31 M. L. T. 208=69 I. C. 828. 


* 1923 Madras 331. (2), 

Ramesam, j. 

[ALiu) Raynalingier (dead) and 

another Petitioners. 


V. 

Subramania Pillai and another —Respon¬ 
dents (Defendants) 

Civ. Rev. Pet. No. 900 of 1921, dated 
13bh October 1922, under S. 115 of Act 
V of 1908 and S. 107 of the Govt, of India 
Act, praying the High Court to revise the 
order, dated 16th November 1921. 
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Civil P. 0. 0. 1, Rr. 1 d 3 —OU and New 
0, F. 0. — Distinction. 

Even before the change of law due to the 
different language of the present Civil Procedure 
Code, separate causes of action in respect of 
several defendants might be joined provided 
they related to the same matter. But separate 
causes of action in respect of several plaintiffs 
could not be joined. The present C. P. 0. permits 
different causes of action to be joined even in 
respect of several plaintiffs or several defendants 
provided they satisfy the conditions of O. 1, R 1, 
or O. 1, R. 3. 

C. V. Ananthakrishna Iyer—for the Peti¬ 
tioners. 

K. V. Krishnaswaini Iyer —for the Eespon- 

dents. 

Judgment.—I am of opinion that the 
order of the learned Subordinate Judge is 
not correct. I do not think the suit is bad 
for non-joinder of parties or causes of 
[action. Even before the change of law 
due to the different language of the pre¬ 
sent Civil Procedure Code, separate causes 
of action in respect of several defendants 
might be joined provided they related to 
the same matter. But separate causes of 
action in respect of several plaintiffs could 
not be joined. Smurthioaite v. Ilannay (1) 
and Garter v. Rigby d Co. (2). After these 
two English decisions the language of 
O. 15, B. I in England was changed and 
the change there was followed by corres¬ 
ponding changes in India. The effect of 
these changes is to permit different causes 
of action to be joined even in respect of 
several plaintiffs or several defendants 
provided they satisfy the conditions of 

O. 1, E. 1 or O. 1, B. 3, of the Code of 
Civil Procedure as the case may be [see 
Vaughan Williams, Tj, J. in Stroud v. 
Lawson (3)]. The last mentioned case does 
not help the respondent. In that case the 
transactions of the two reliefs were diffe¬ 
rent and could not form a series. The 
evidence for both parts of the claim was 
also different. (See Chitty, L. J., and A. 

L. Smith, L. J.), In this case all the 
conditions of O. 1, B. 3 are satisfied. The 
Subordinate Judge’s reasoning based on 
the fact that the 2nd defendant is not inte¬ 
rested in the relief claimed about the 
assignment cannot be accepted. If all the 
defendants are to be interested in all the 

1. (1894) A. 0. 494=66 L. J. Q. B. 737=6 R. 
299=71 L. T. 157=43 W. R. 113=7 Aap. M. 0. 
485. 

2. (1896) 2 Q. B. 113. 

3. (1808) 2 Q.B. 44=67 L. J. Q. B. 718=78 
L. T. 729=46 W. R. 626=14 T. L. R. 421. 


reliefs, the words jointly or severally or 
in the alternative ” become useless. 


I therefore set aside the order of the 
Subordinate Judge and direct him to dis¬ 
pose of the case according to law. Costs 
will abide the result. 

Order set aside. 
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Krishnan, and Bamesam, JJ. 

Bathnamasari declared mad 

and others ... Appellants. 

V. 

The Secretary of State for 
India in Council by the 
Collector of Salon ... Res pondent. 

Appeal No. 260 of 1921, dated 10th 
November 1922, against the award of the 
District Court of Salem in Land Acquisi¬ 
tion Case No. 9 of 1915. 

Evitknee Ac/, S. —Waiver ai one .stage. 

Copies of documents had been filed in the 
lower Court apparently without any objection 
that they were privileged documents under 
S. 124 which should not be admitted in evi¬ 
dence. It cannot be claimed any more that they 
are communications made in official confidence. 
32 M. 62 ; 39 M. 301 Dist. 

[P. 333, Cols. 1, 2.] 

Evid<incc Act, S. ^^—licporis imI ordtred by 
law.. 

The Tahsildar made reports in obedience to 
an order passed by his superior oflScer and in 
discharge of his official duty ; whether it is a 
duty enjoined on him by the law of the country 
to sond up these reports or not. he was bound as 
an officer subordinate to the Deputy Collector to 
make the report when he was called upon to do 
so and the report was made as an official report 
after such enquiries as the Tahsildar could make, 
and his report was kept on the record of the land 
aeqaisition case in the Colleotor's office Held, 
it comes expressly within the words of S. 35. 

[P. 333, Col. 2.] 

Land Acquisition Act, Ss. 2"^ atul 2t —Building 
surrounded by garden land. 

The market value of a big piece of land cannot 
be determined from the acquisition money of 
parts for when very small plots are acquired the 
actual rates at which they arc acquired are not 
often properly scrutinised, the whole cost of the 
acquisition being small 

[P. 334, Col. 1.] 

A plot consisting of a house and a garden is 
much more satisfactorily valued at twenty years 
purchase by capitalizing the rental, in the ab¬ 
sence of other evidence which would give a more 
satisfactory value. The method o f capitalization 
ofithe rental value is not a proper method to use 
for ascertaining the value of garden land. It is 
much better to take the value of the land in the 
neighbourhood. Interest under S. 28 of the Land 
Acquisition Act on the excess awarded over the 
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amount given by the Golleotor should be decreed 
at 6 per cent, from the date the Golleotor took 
possession of the land to the date of payment 
into Court of the excess which has been awarded 
to him. 

[P. 334, Col. 2.] 

L. A. Govindara(jhava Iyer,S. T, Srini¬ 
vasa Gopalachari and K. S, Bajagopala 
Iyengar —for the Appellants. 

The Government Pleader—ior the Res¬ 
pondents. 

Judgment. —This is an appeal in a 
land acquisition case against the decree of 
the District Court of Salem. Three plots 
of land, Survey Nos. 29. 34 and 36, 
suitable for house-building, were acquired 
for the purpose of building a hostel for the 
Salem College in 1915, the date of the 
notification being July, 1915. On plots 
Nos. 34 and 35, there was a bungalow 
and that was also acquired. The Deputy 
Collector awarded in the first instance for 
the three plots of land including the 
bungalow and the houses standing on 
them Rs. 12,170-13-8 and 15 per cent, 
the statutory compensation in addi¬ 
tion. The District Judge has increased 
that award to Rs. 15.620 including 
the 15 per cent, for compensation. The 
claimants have appealed to this Court and 
they claim that their properties are worth 
much more and that they should get 
Rs. 8, 333-5-7 extra, that is. Rs. 23.953-5-7 

in all. 


At the opening of the case the leart 
Advocate for the appellants wanted us 
admit in evidence in this Court the Tahi 
dar’s reports of the 18th June. 1913 a 
the 26th September, 1913 and a spec 
valuation statement submitted by him 
the 12th June. 1913, With reference 
that prayer we called for a report from t 
lower Court and also the original doi 
ments in a sealed cover. The report a 
those doucuments have now come 

before us. The learned Government plea( 

has objected to their being admitted 
evidence under S. 124 of the Indian Ev 
ence Actand also because he contend 
that they were irrelevant as evidence 

Evidence A 

1 18 hardly neoessary to go into any deta 

these three documents had been filed 

Court as Exs. A and J. api 
rently without any objection on the part 
the Government Pleader that they we 
privileged documenta under S. 124^whi 


should not be admitted in evidence, for we 
do not see anything in the lower Court’s 
records or judgment to show that any 
objection was raised. These copies wore 
proved to be correct copies taken by one 
of the claimants and he swore to that 
effect in the witness-box. After having 
done that we do not think it can be claim¬ 
ed any more that they are communications 
made in official confidence. If the Govern¬ 
ment intended to take the objection under 
S. 124, the learned Government Pleader in 
the lower Court should have objected to 
these copies going on record. Now that 
these copies are on record in this case we 
cannot consider the communications made 
to be communications made in confidence. 
That being so, we must overrule the objec¬ 
tion under S. 124 of the Evidence Act. It 
is not necessary to refer to the authorities 
cited on the point namely Venkatachella 
Ghettiar v. Sampathu Chettiar (l) and 

Nagaraja Pillai v. Secretary of State {2). 
They do not touch the point before us. 

As regards the next plea that the docu¬ 
ments are irrelevant, we are unable to 
uphold that contention of tlie learned 
Government Pleader. We think they are 
relevant under S. 35 of the Evidence 
Act. The Tahsildar made these reports 
in obedience to an order passed by his 
superior officer and in discharge of his 
official duty. Whether it is a duty enjoined 
on him by the law of the country to send 
up these reports or not, he was bound as 
an officer subordinate to the Deputy 
Collector to make the report when he was 
called upon to do so and the report was 
made as an official report after such en¬ 
quiries as the Tahsildar could make. His 
report is kept on the record of this land 

acquisition case in the Collector’s Office 

and thus it comes expressly within the 

words of S. 35. But it is hardly neces- 

Bary to put the originals on record because 

there are correct copies already filed and 

it IS sufficient to refer to them if necessary 

for our purposes here. As a matter of 

fact we may observe that no reliance has 

been placed upon these documents by 
either side. 

As regards the merits of the case we 
may observe at the outset that there is 
very little evidence on record to enable us 
o come to a satisfact ory conclusion as to 

705 D. J. 263—1 l7a 

2- (19U) 39 Mad. 304=20 1. C.7i3. 
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the market value of the properties acquired. 
Properties forming Survey Nos. 34 and 35 
seem to stand on a somewhat difierent 
footing from property forming survey 
No, 29, for the two former are accessible to 
the road on two sides whereas the latter 
is not so and is inferior land with no road 
access and faces the river. We will there¬ 
fore consider their market value sepa¬ 
rately. 


Taking Survey Nos. 34 and 35 with the 

buildings standing on them first, the 
District Judge has adopted the method of 
capitalising the rental value of these plots. 
They are 3 112 acres in extent and have a 
fairly large V>uilding on them. They have 
been let for twenty years prior to 1911 to 
the I’olice Department for E-s. 75 a month, 
subsequently to Government for the 
Sankari Deputy Collector s Office, and for 
a few months thereafter to one Mr. 
Levinge. All through the rent has been 
Kb. 75 except during the short period when 
Government was in occupation for the 
purpose of locating the Deputy Collector 9 
Office when the Municipal tax was paid 
by Government. The learned Judge 
capitalises the net rental at twenty 

years’ purchase and arrives at the figures 

Ks 13 100 as the proper value ot 
the plot. It has been argued strenu- 
ouBly before ub by the learned Ad¬ 
vocate for the appellant that tins method 
was not correct and that the land and the 
buildings should have been valued sepa¬ 
rately and the District Judge should have 
taken into consideration the compensation 
paid by Government for a former acquisi¬ 
tion of a plot of land. 18 cents in extent, 
under Ex. H, for the purpose of laying a 
road The price then paid was at the 
rate of Ks. 15 a cent, which would work 
out to Ks. 1,500 an acre. We do not think 
that this acquisition of such a small plot 
of land for which only a small sum of 
money was paid can be made the basis of 
valuation for a large plot like the one now 
in question before us. ^ It is impossible to 
say that such an acquisition stands on the 
same footing as the present acquisition, 
nor can we properly deduce the market 
value of the land from such an acquisition 
as that for when very small plots are 
acquired the actual rates at which they 
are acquired are not often properly scru¬ 
tinised, the whole cost of the acquisition 

being small. 


The appellant's next contention is that 
the Si acres of land on which the build¬ 
ings stand should be valued separately 
and that the buildings should also be 
valued separately and the two added to¬ 
gether to get the total market value of the 
plots with the buildings standing thereon. 
That is hardly the way in which property 
consisting of a house and garden is valued 
in the market. We think that a plot con¬ 
sisting of a house and a garden is much 
more satisfactorily valued in the manner 
in which the District Judge has done, by 
capitalizing the rental, in the absence of 
other evidence which would give a more 
satisfactory value. Taking the monthly 
rental in this case, viz., Ks. 75 and mak¬ 
ing allowance for the municipal tax paya¬ 
ble on the land Ks. 150 and the payment 
to the Mittadar Ks. 20 a year, charged 
upon this land, and deducting also what 
one of the claimants who gave evidence in 
the case says he spent for the repairs and 
up keep of this building, viz., Ks, 50 we 
get a net annual rent of Rs. 680. The 
learned District Judge has taken a month’s 
rental as the cost of repairs. That will 
ordinarily be so, but here we have special 
evidence, and there is nothing to contra¬ 
dict it, that Rs. 40 or Rs. 50 were spent 
for repairs. Taking therefore Rs. 680 as 
the net annual rental and taking twenty 
years purchase, which we think is a fair 
figure to adopt and a figure which is 
oridinarily adopted inmost cases, the value 
of these two plots with the buildings on 
them will come to Bs. 13,600. This we 
think may well be accepted as the total 

value of these two plots. 

It is in evidence that the building itself 
is separately valued at Ks. 6,300 and odd. 
Deducting that figure from this and taking 
the rest as the value of the land, the value 
of the land would work out to Rs. 850 an 
acre, which we think under the circum¬ 
stances of the case, is not at all an improper 
value, for evidence has been adduced on be¬ 
half of Government Exs. I, II and III. 
which would show that the value of the 
land in the neighbourhood would seem to 
have been Rs. 400 an acre. It is quite 
true that those lands were lands of fto 
inferior character being rather low in level 
and requiring to be raised for building pur¬ 
poses. That would of course account for 
the difference in the amount that we ar® 

now awarding for the land acquired under 

the Act and their market value. 
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It is also suggested that in taking this 
method of rental valuation for calculation 
of the value, we ought not to include tho 
whole of the 8^ acres as part of the pro¬ 
perty but should allot a certain proportion 
of the land to the bungalow reasonably 
sufficient for the comfortable occupation 
of the bungalow and take the value arrived 
at by the capitalisation method as the value 
of that portion of the land and the bunga¬ 
low, valuing separately the rest of the 
land ; because it is contended that this is 
a good building site and the rest of the 
land could be utilised for building pur¬ 
poses. There is in this case no evidence 
of the existence of any scheme for build¬ 
ing on this property nor of any intention 
either by the owners or by others to build 
on it. Furthermore it is a matter for 
speculation as to how much of the land 
should be allotted to the bungalow and 
whether if such an allotment is made, the 
rent may not be effected. We do not think 
that we will be justified in making any 
speculation such as this and therefore we 
take it that the value arrived at correctly 
represents the market value of these two 
plots. 

Turning now to plot No. 29 we think 
the value given by the lower Courtis too low 
for this. It is not used at present as a 
building site but as a garden. Tho method 
of capitalisation of the rental value is not 
a proper method to use for ascertaining 
the value of such a land. We think it is 
much better to take the value of the land 
n the neighbourhood as proved by Govern¬ 
ment itself as the value of this land also. 
The Deputy Collector has arrived at the 
figure of Rs, 400 an acre. As regards this 
land also we do not think it necessary to 
reduce that figure at all. Taking the value 
then at Rs. 400 an acre, 3 acres and 15 
cents will be worth Rs. 1,260. From this 
has however to be deducted a certain 
amount representing tho capitalised value 
of the assessment payable to the Mibtadar. 
The total assessment was Rs. 30 on 
these three plots. We have already 
given credit for Rs. 20 on the two plots 
Nos. 34 and 35 leaving Rs. 10 to be allow¬ 
ed for this plot. Taking twenty years’ 
purchjise here also, we must deduct a sum 
of Rs. 200 as the capitalised value of the 
Mittadar’s assessment leaving Rs. I,0d0 as 
the value payable to tho claimants. 

The claimants have also been awarded 
the value of certain trees standing upon 


these lands, viz.^ Rs. 162 and tide lias also 
to be added to the price of tho property. 
The total price according to us will 
therefore come to Rs. 14, 822. To tliis 
must be added 15 per cent tho statutory 
allowance under the Act, whicli comes to 
Rs. 2,223-4-9. Thus tho total comes to 
Rs. 17,045-4-9 and this is our award in tho 
place of that made by the District Judge. 

The learned Advocate for the claimants 
claims that ho should be given interest 
under 3. 28 of the Tjand ‘Acquisition Act 
on the excess awarded over the amount 
given by the Collector. We think he is 
justly entitled to this and we award him 
interest at 6 per cent, from the date the 
Collector took possession of this land to 
the date of payment into Court of the ex¬ 
cess which has been awarded to liim by us. 

The final qiiestion which we have to 
decide is as regards costs. The Govern¬ 
ment liave filed a memorandum of ol)jec- 
tions claiming the costs in the lower Court. 
What the learned Judge did there was to 
refuse to give costs to the claimants be¬ 
cause they have exaggerated their claim 
considerably. We do not think there is 
any ground for interference with that order. 
As regards the costs of this appeal we 
think a similar order will be the most pro¬ 
per in this case. There will therefore be 
no order as to costs either in the appeal 
or in the memorandum of objections. 
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OnDFIELD AND DEVADOSS, JJ. 

{Karumuri) Ramalakshmi alias Rattamwa 
and others ... Appellants. 

V. 

Boda Naqaratnam and others 

... Respondents. 

b. A. No. 444 of 1921, dated let Novem¬ 
ber 1922, against the decree of the Court of 

the Sub. J. of Cocanada in A. S. No. 602 

of 1920. 


Hindu Law — Widow^Acceleration. 

Where a widow gitted to her daughter the estate 
supposed by her to be willed to her by her hus¬ 
band and after her to her daughter but where the 
will was found to be not genuine. Held that the 

the gift did not accelerate the estate of the 
daughter. 


G. Lakshmanna- and B, Satyanarayana 
for the Appellants. 

F. Suryanarayana —for the Respondent. 

Judgment : — The foundation of the 
lower appellate Court’s judgment is that 
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Ex. IV is a surrender of bhe interest of 
the Ist defendant. The appeal is argued 
on the footing that Ex. IV operates merely 
as a gift to the Ist defendant’s daughter, 
Subbamma, now deceased of the Ist defen¬ 
dant’s interest in the suit property under 
the will, Ex. V, purporting to have been 
executed by her husband now deceased. It 
is necessary to and that Ex. V has been 
found not to be genuine. Though there is no 
finding before us as to the let defendant’s 
responsibility for its being put forward, the 
basis of our decision as to the character of 
Ex. lY must be the intention of the exe¬ 
cutant, the first defendant. 

That intention we have to collect from 
the wording of the document ; and that 
wording fortunately is in our opinion clear. 
Ex. IV is headed as a gift-deed, that 
description being repeated in its 1st 
paragraph. The second paragraph runs 
in this way : 

** My huabacd lat-e Korumadi Venkata Pap- 
ayya Garu had executed a will on 2—5—1003 
arranging among othera that I should enjoy 
until my death the under-mentioned immovo- 
able'property and other moveable property belong¬ 
ing to my husband as his self-acquisition, and 
that after my death you and your descendants 
should enjoy the same with powers of gift and 
sale. As I too am now 08 years old, as I have 
much affection towards you and as you and your 
husband have been protecting me amicably from 
the time of my husband’s death till now, I have 
arranged that you should protect me in future 
until my death and have this day given away to 
you as gift the right and enjoyment possessed 
by me at present in the immoveable property 
worth Rs. 3,000 comprised in the said will 
executed by my husband. Therefore you your¬ 
self shall henceforth p%y the entire taxes payable 
and enjoy the property from generation to gener¬ 
ation with powers of gift and sale.” 

The material fact, on which we base our 
finding as to the first defendant’s intention 
in this document is that she proceeded 
throughout with reference to her hue- 
band's will, first referring to it as the origin 
of her right to the property she was dis¬ 
posing of, next referring to it as defining 
the estate, which she was disposing of. In 
these circumstances our construction of 
Ex. IV is that she was giving away what 
the will purported to give her. Reference 
has been made to the will as purporting to 
give her the estate she conveyed, not as 
really giving it to her in consequence of 
the lower appellate Court’s finding that 
the will is not genuine. But that finding 
cannot affect the view we have to take of 
the first defendant’s intention in Ex. IV. 


We must reach a'conolusion as to what 
she wished to give with reference to what 
she was assuming in the document as to 
the genuineness of the will. 

Construction of the actual terms of the 
document as a justification for the lower 
appellate Court’s judgment failing, we 
have been asked to construe it in favour of 
the plaintiff, respondent, with reference to 
what is alleged to be a rule of construction 
authorised by two decisions of the Allahabad 
High Court. That rule as proposed to us 
is that gift by a widow to a daughter or 
more generally a gift by a widow to another 
reversioner must be regarded, whatever its 
terms, as an acceleration of the other 
reversioner’s interest. The exact question 
which bheilearned Judges were dealing in 
Bhupal Bam v. Lachma Kuar (1), is not 
clear. But we do not find that' they 
intended to enunciate such a general rule 
as we are asked to adopt. In Rup Ram v. 
Musammat Reioati (2), Bhupal Ram v. 
Lachama Kuar (1), is no doubt followed, 
though apparently with some hesitation 
on the part of one of the learned Judges. 
But in fact we are unable to collect from 
either of these decisions that the Allahabad 
High Court has held anything, which will 
be of any use to the plaintiff in the 
present case. The two decisions we have 
referred to no doubt lay down that a 
transfer by a widow to her daughter or 
other next reversioner will ordinarily be 
regarded as an acceleration of the next 
reversioner’s interest : but the learned 
Judges do not say and we do not think 
that they meant that this would be the 
case, when, as here, there are material 
portions of the particular document, by 
which the transfer is effected to support 
the existence of a different intention. 
Taking this view we cannot read Ex. IV 
as effecting acceleration of the plaintiff s 
interest or as anything except a gift of 
what the widow believed to be her own 
interest in the suit property under the 
will to her daughter Subbamma and Sub- 
bamma's heirs in case Subbamma should 
die before the widow herself. The result 
is that the second appeal must be allowed, 
the plaintiff’s suit being dismissed with 
costs throughout. 

Appeal allowed. 

1. (1880) 11 All. 253-0 A. W. K. 22. 

2. {1*010)32 All. 582-7 A Tj. J. 645=6 I. G- 

541. 
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The confcrasli between S. 9, of the Act 
and S. 16 of the Land Acquisition Act 
is very marked. Under the latter, when 
the Collector has made an award the land 
‘ vests absolutlely in the Government, free 
from all encumbrances.’ The absence of 
these words in S. 9 indicates conclusively 
that the sale to the tenant does not vest 
in him the land absolutely. 

For these reasons I would answer the 
question referred to us in the negative. 

Reference ans^oered in the negative. 
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Phillips and Davadoss, JJ. 

Bavpn alias Venhata- 

ramler and another ... Appellants. 

V, 

V, A, Annamalai Chettiar 

and another ...Respondents. 

Appeal No. 21 of 1922, dated 21st 
December 1922, against the decree of the 
Court of the 2nd Addl. Sub J. of Madura 
inO. S. No. 12 of 1921. 

Specific Relief Acit S. 27, (6) (c) — Coparceners — 
Mirwr members. 

The Speoifio Relief Acb U au exhaaative Code, 
for it 13 an Act “ to define and amend the law 
relating to'certain kinds of specific relief obtain¬ 
able in Civil suits,” and consequently S. 27 
must be read as defining every class of persons 
against whom specific performance may be 
enforced. 

In order to enforce a contract against a co¬ 
parcener, it must be shown to be beneficial or 
necessary, and this principle has been adopted in 
all cases of necessity in which cases the co¬ 
parcener would probably come under cl (c), be¬ 
cause the contracting party has a right to displace 
his title in cases of benefit or necessity. The 
clause (o) undoubtedly would apply to the many 
cases in which a decree for specific performance 
has been given even against minor members of 
an undivided family, when the contract was for 
sale of land for family necessity. Looking 
broadly at S. 27, it would appear that contracts 
for purchase are not included amongst the con¬ 
tracts which can be enforced against persons 
other than the contracting party himself. S 23 
which specifies the persons, who can enforce 
specific performance, includes ” the represent¬ 
atives in interest ” of the parties to the contract, 
and is consequently very much broader than S. 27 
which makes no mention of such representatives 
40 Bom. L. R. 997 Biss. 

[P. 314, Col. 1 ; P. 315, Col. 1.] 

A. Erishnaswami Iyer and S. Doraisami 
Tyer —for Appellants. 

K. Rajah Iyer for Ist Respondent. 
Phillips^ 3 : In this case the plaintiff 
entered into a contract with the Ist defend- 

1923 M—40 


ant for the sale of his land and brought 
this suit for specific performance of the 
agreement. The 1st defendant, who 
agreed to purchase the property, pleaded 
that the contract had been rescinded, bub 
died shortly afterwards, and his sons 
defendants 2 bo 4, the 4bh defendant being 
a minor, were impleaded, and a decree for 
specific performance was prayed for as 
against them. These defendants adopted 
their father s written statement, so far as 
it was nob opposed to their interest, and alRO 
pleaded that the suit was nob mainbainaljle 
against them. The Subordinate Judge has 
found that the contract was nob rescinded 
and this finding is accepted in appeal. 
He has also found that defendants 2 to 4 
are liable to perform the contract entered 
into by their father. He has come to this 
conclusion on broad grounds which ho 
sums up as follows : “ The price is nob in¬ 
adequate. The assent was nob obtained 
by questionable means. Plaintiff has a 
clear and marketable title. It would cause 
no hardship on the defendants. Plaintiff 
has gained no unfair advantage by the 
transaction. Viewed from any aspect, the 
contract for specific performance can be 
enforced against defendants 2 to 4 who 
are bound to execute the contract, in place 
of their father who is now dead”. In 
coming to this conclusion, he has made no 
reference to section 27 of the Specific 
Relief Act, 'which specifies the persons 
against whom specific performance of a 
contract can be enforced. The Specific 
Relief Act^is an exhaustive Code, for it is 
an Act to define and amend the law 
relating to certain kinds of specific relief 
obtainable in Civil suits,” and con¬ 
sequently we must read this S. 27 as 
defining every class of persons against 
whom specific performance may be en¬ 
forced. Unless, therefore, defendants 2 
to 4 can be brought under this section, 
there will be no right to enforce specific 
performance against them. The plaintiff 
in this case has not claimed damages for 
breach of covenant, and consequently we 
need not consider against whom he can 
bring such a suit for damages. 


It is argued for the appellants that the 
defendants, who are members of an undi¬ 
vided Hindu family, do not come under 
any of the definitions in S. 27. The two 
clauses of the section which, it is con¬ 
tended for respondents, are applicable are 
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(6) and (c). Cl. {h) reads as follows :—“any 
other person claiming under him by a title 
arising subsequently to the contract . . . . 

.” Here it is suggested 

that the sons, defendants 2 to 4, do claim 
under their father. 1st defendant, by a title 
arising subsequently to the contract. It 
is however well settled that a member of a 
joint family does not inherit under his 
father but takes by survivorship, for. on 
his birth ho obtains a right in the whole 
family property and not merely in a por¬ 
tion of it. No doubt when one member o f 
the coparcenary dies his share passes to 
the others, but it is more a question of 
lapse of the title of the deceased person 
rather than an acquisition of title in the 
survivors, for even before the death of the 
one coparcener they had a right in the 
whole of the property including the share 
of the deceased member. It is therefore 
difficult to hold that, even as regards their 
father*B share defendants 2 to 4 claim 
under him by a title arising subsequently 
to the contract. No doubt in Venkateswara 
Aiyar v. Baman Nainhudri (1), Coutts 
Trotter, J. appears to have accepted the 
contention that a co-parcener in a joint 
Hindu family does come under the defini¬ 
tion in 3 27 {h) and treated the matter as 
a question of Hindu Law without dis¬ 
cussing the meaning of the words of the 
section, but he also held that, in order to 
enforce a contract against a co-parcener, 
it must be shown to be beneficial or 
necessary and this principle has been 
adopted in all cases of necessity in which 
cases the co-parcener would probably 
come under cl. (ft), because the contracting 
party has a right to displace his title in 
cases of benefit or necessity. 

Corning to the definition of S, 27 (c), we 
find that it includes “any person claiming 
under a title which, though prior to the 
contract and known to the plaintiff, might 
have been displaced by the defendant 
This clause (c) undoubtedly would apply, 
as suggested above, to the many cases in 
which a decree for specific performance 
has been given even against minor 
members of an undivided family, when 
the contract was for sale of land for family 
necessity. In such a case, the manager 
of the family has ‘a right to displace the 
title of the other members in the family 

1.(1916)3 li-W. 435=19 M. L. T. 329=33 1. 

0. 696. 


property when it is requisite to do so for 
purposes of family necessity. Cases of 
this kind are reported in Shanmugam 
Ghetty v. Subba Beddi (2), Bamaohandra 
Aiyar v. Sundaramurthi Mudali (3) and 
Krishna Aiyar v. Shamanna (4), and there 
are many others. The Courts have not 
in all cases referred in terms to S. 27 (c) as 
covering the case, but have based their 
decision on the proposition that, if a con¬ 
tract when executed would be binding on 
the minor members of the family, it is 
incumbent on them to fulfil it after the 
contracting party's death. However in all 
these cases the co-parceners come within 
the definition in cl. (c). 

It is now contended for the plaintiff 
that the same principle must be applied to 
the present case and that, this being a 
case of purchase of immoveable property 
the contract ican be enforced against the 
co-parceners, because the purchase must 
be deemed to be for the benefit of the 
family. This argument is based on an 
alleged presumption that every purchase 
of immoveable property must be for 
the benefit of the family, for no evidence 
has been let in on this point. There 
is no such presumption in law, and if 
we look on it'as a presumption of fact, it 
must depend upon the circumstances of 
each case. Here the defendants are a 
trading family whose interests might be 
better served by the investment of any 
surplus cash in their trade rather than on 
purchase of immoveable property. There 
are many other conceivable circumstances 
in which a purchase of land would not be 
for the benefit of the family. We cannot 
therefore in the absence of evidence 
make any such presumption, and con¬ 
sequently it is necessary for plaintiff 
to prove this benefit by evidence, if he 
claims a decree on that ground. 

Returning to the question of whether 
defendants 2 to 4 come within the defini¬ 
tion of cl. (c), we have to consider what is 
the title under which they can be said to 
claim. It is, I think, clear that the title 
referred to there is title to property which 
is the subject-mattter of the contract. 
Here the property is merely a sum of 
money which the father had promised to 

2. (1015) 311. 0.1. 

3. (1893) 4 M. li. J. 9. 

4. (1919)23 Ii. J. 610 =(1912) M. W. N. 

1180=17 I. 0. 497. 
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pay. It is not in evidence that there was 
any dehnite sum of money lying in his 
bands nor the manner in which the father 
was going to obtain it. He might have 
intended to obtain the money by begging, 
borrowing or even stealing, in which case 
these co-parceners could not possibly claim 
under a prior title. It is argued that the 
purchase-money must eventually come 
out of the family property or at least out 
of the father’s share of the property and 
that, therefore, the title in question is the 
title to the family property. As I pointed 
out above, it is not necessary that the 
money should come from any family pro¬ 
perty but might have been obtained by 
the father from some outside source. In 
this view defendants 2 to 4 would not 
claim under any title to it. If that is so, 
it would appear that these defendants do 
not come within the definition in cl. (c). 

I Looking broadly at 3. 27, it would appear 
that contracts for purchase are not included 
amongst the contracts which can be enforc¬ 
ed against persons other than the con" 
jtracting party himself. S. 23 which 
specifies the persons, who can enforce 
specific performance, “includes the repre- 
[sentatives in interest” of the parties to the 
Icontract, and is consequently very much 
Ibroader than S. 27 which makes no 
mention of such representatives. As re¬ 
gards contracts for purchase, it is not 
difficult to suggest a reason for their ex¬ 
clusion from contracts of which specific 
performance can be decreed, for It is 
of no special benefit to the vendor to get 
his money from the contracting party 
rather than from some one else, and, even 
though the price from the other person 
may be less than the agreed price, he 
always has his remedy against the contract¬ 
ing party in damages, so that he will 
sulfer no loss from the reduction in price. 
On the other hand when the property to 
be transferred is land, nothing else can 
adequately be substituted for it, and con¬ 
sequently a suit for the specific perform¬ 
ance of a contract to sell land is more 
freely allowed, as no other remedy would 
be adequate. However this may be, 1 
think it is quite clear that we cannot 
bring defendants 2 to 4 within the defini¬ 
tions in S. 27 {b) or (c). If that is so, 
no decree for specific performance can 
be given against them. I now refer to 
some cases cited firstly, to the Full 
Bench decison reported in Eamjayya 


Reddy v. Subramayiia Aiyar (5j. There 
the real question at issue was not identical, 
but Wallis, 0. J. and Sadasiva Aiyar, J., 
were both of opinion that co-parconera 
could nob be compelled to perforin a icon- 
traob entered into by another co parcener. 
There is a case in Bhaijwan vJvrishnaji (G), 
in which a Bench of the Bombay High 
Court has held that S. 27 (c) does include 
the members of a joint Hindu family, and 
this decision appears to be based nob on 
the language of the section itself, but from 
the illustrations bo Ci, (c), the reason given 
being that, unless these illustrations 
are to be made applicable to a joint Hindu 
family, the large majority of Hindus would 
be excluded from the benefits of the sec¬ 
tion. With all respect I am unable to 
agree with this view, as it seems bo me 
impossible to bring co-parceners within the 
definition in either clause, except in the 
cases I have referred.to, namely, when the 
contract is by a manager as such for 
necessity or for the benefit of the family. 

It is next argued for the plaintill that 
defendants 2 bo 4 are liable under the 
pious obligation imposed by Hindu law bo 
repay their father’s debts, and that the 
father’s liability to pay the purchase-money 
must be considered bo be a debt. Even 
if the obligation undertaken by the father 
can be said bo be a debt, and I do nob 
think it can, for it was at best a potential 
debt, we are not here concerned with 
their liability bo repay it, bub with the 
question whether they can be made bo 
perform a particular contract, for this 
suit is not one for damages, in which other 
Circumstances might possibly have bo be 
considered. 

There is yet another broad principle of 
equity upon which the refusal bo allow 
specific performance can be based and 
that is, that, when one of the parties is a 
minor, a Court will nob compel him to do 
anything unless it is satisfied that such 
act is for the benefit of the minor. It is 
argued that it has not been shown that 
this contract would be detrimental bo the 
minor,but that is not sufficient, for, if there 
is any possibility of there being any detri¬ 
ment, the Court will require to be satisfied 
that the possibility no longer exists before 
it takes action. For this reason also, I 

5. (1910) 40 Mad. 365 ; 3-2 M. L. J. 575= 

5 L.W. 797=21 M. h. T. 385=10 I. G. 429 (P.B) 

6. (1920) 22 Bom. L. R. 997=58 I. 0.335. 
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think the contract could not he enforced 
against the 4th defendant. 

In this view the appeal must be allowed 

and the suit dismissed with costs through¬ 
out. 

Devadoss, J. :—I concur. 

Appeal Mowed. 


1923 Madras. 816 

Ramesam, J. 

HaiTia Pattav and othefs —Petitioners 

(Defendants.) 

Kumavau Chidayalh KaTnavan 

and others ... Respondents 

(Plaintiffs.) 

C. B. P. Nos. 92 to 95 of 1922, dated 
30th November 1922, under S. 25 of 
Act IX of 1887, praying the High Court 
to revise the decrees of the Court of the 
District Munsif of Alatur, dated 17th 
September 1921 

T. P. Act S. G— Assig7i7ne}U of rent. 

An aflfligament of rent cannot operate in 
respect of future po.ssible leases that may come 
into existence as the result of a renewal. 

T. B. Bamachandra Iyer, T. B. Krishna- 
swami Iyer and N. A. Krishna Iyer—tor 

Petitioners. 

G. V. Ananthakrishna Iyer —for 

Respondents. 

Judgment : — These are revision peti¬ 
tions against the judgments of the District 
Munsif of Alatur in four small cause suits. 
The facts out of which the suits arose are 
practically admitted. The plaintiff is the 
Karnavan of a Tava;^hi known as the 
Kumaracbiddyath house. Besides this, 
there were in the Tarwad two other 
Tavazhis. viz., the Eravamannattil 
house and the Puliyankalath house. 
In a litigation of 1887, there was 
a compromise between all the Tavazhis 
by which the michavaram collect¬ 
ed from the tenants of “ Kuzhala- 
mannom ” was allotted for the expenses of 
the members of the first house (Ex. A). 
Relying on this compromise the present 
suits are filed for recovering the micha¬ 
varam from four of the kanom tenants in 
Kuzhalmannom amsom. The tenants 
pleaded that the rents were paid to the 
karnavan of the tarwad who is D. W. 1 
and that the plaintiff is not entitled to the 
rents. 


The District Munsif thought that plaint¬ 
iff s claim^^falls within the exception to 
the rule that strangers to a contract 
cannot enforce.” It is conceded before 
me by Mr. Ananthakrishna Aiyar, the 
learned Vakil who appeared for the res¬ 
pondents, that neither the rule nor the 
exception have any application to the 
cases. The payment of michavaram under 
the contracts (which are contained in Ex. 
F series) was not to third persons but to 
the karnavan of the tarwad in whose 
favour the kychits were taken. But 
Mr. Anantakrishna Aiyar argues that Ex. A 
amounts to an assignment of the right 
to collect the michavaram. I agree with 
him that Ex. A ought to be construed to 
be an assignment of the right of the main 
tarwad. Mr. Ramacbandra Aiyar, who 
appeared for the petitioners does not 
seriously dispute this ; but he contends (l) 
that the assignment could be operative 
only in respect of the michavaram due for 
the remaining years of the kanoms existing 
in 1888 and cannot operate for the micha¬ 
varam due in respect of renewed kanoms 

as it was dependent on the possibility of 
renewal. 

I agree with this contention. The 
cases relied on by Mr. Ananthakrishna 
Aiyar viz., Allen v. Bryan (1), and 
Williams V. LLayward (2) do not help him 
as, in these cases, the assignments of rents 
for definite periods (being in each case the 
remainder of the term of the lease) were 
in question. I do not think that an 
assignment of rent can operate in respect 
of future possible leases that may come 
into existence as the result of a renewal. 

(S. 6 of the Transfer of Property Act). 

Mr. Ananthakrishna Aiyar tried to get 
over the difficulty by arguing that the 
transfer was of an interest in immoveable 
property. I do not think that the diffi¬ 
culty can be got rid of in this way. The 
interest transferred includes possibilities 
and is very indefinite. 

In the result, the revision petitions are 
allowed and plaintiffs suits are dismissed, 
with costs throughout. 

Peiiiions allowed. 


1. 5 B. and 0. 512. 

2. 1 E. and E 1010 
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^ 1928 Madras. 317 (1). 

Kkishnan. J. 

Buhnani A^nniall ... Petitioner. 

V. 

Eamachandra Thoniiaman 

Sahib bii agent Pothan 

and another ... Respondents. 

Civ. Rev. Nos. 103 to 105 of 1922. dated 
14th November 1922 under S. 115 of Act 
V of 1908 and S. 107 of the Government 
of India Act praying the High Court to 
revise the orders dated 8th February 1922 
of the Court of the Addl. Sub. J. of Trichi- 
nopoly. 

Execution^Farty. 

A beaeOcial owner can to be added a 
party to a pending execution application. A 
part transferee of a decree can apply to execute 
it even though there was an agreement to the 
contrary. The principle is clearly that parties 
should be allowed to join the record when their 
rights are in danger. 

T. Narasmlia Iyengar and N. S, Bama- 
swami Iyengar —for the Petitioner. 

Respondents were unrepresented. 

Judgment :—This was an application 
by the petitioner as the person benetioially 
entitled to the fruits of the decree in O. 3. 
No. 293 on 1899 on the tile of the Court 
of the District Munsitf of Trichinopoly 
which had been obtained by one Krishna- 
swami Aiyangar, to be made a party to the 
appeal against the order of the District 
Munsiti' removing the obstruction of the 
respondent Ramachandra Thondaman by 
agent Pothan, against possession of the 
property, purchased in execution, being 
taken. The learned Subordinate Judge 
has dismissed the application holding that 
petitioner should tile a fresh execution 
application and cannot claim to join in the 
present proceedings relying on Manikkam 
V. Tatayya (1). In that case such a point 
was not discussed or decided. That case 
really decided that tho beneficial owner 
can come in and execute a decree obtained 
by a benamidar and if there was any dis¬ 
pute about the decree being benami the 
executing Court should decide it. 

Bwar Buksh Sirkar v. Batik Jali (2). 
shows that a benetioial owner can ask to 
be added to a pending execution applica- 
tion and^|t has been held in Mutkiali 

1. 21 Mad. 3&8=:8 M. L. J. 48. 

3. 20 Oal. 250=3 0. W. N. 222. 


Ghettiar v. Govinddo.i^ Krifihiiados^i (3) that 
a part transferee of a decree can apply to 
execute it even though there was an 
agreement to tho contrary. Tho principle 
is clearly that parties should bo allowed bo 
join the record when their rights are in 
danger. In this case thoreloro petitioner 
should have been added as party respon¬ 
dent. 

There is no meaning in tolling petitioner 
bo bring a fresh application for execution as 
the execution has been almost completed 
by sale of the property and tho only 
thing now remaining being to give posses¬ 
sion to the auction-purchaser. 

I would therefore set aside the order of 
the lower appellate Court and direct the 
Subordinate Judge to add petitioner as 
party respondent and dispose of the 
appeal according to law. There will bo 
no order as to costs here. This order will 
govern all the three petitions before me. 

Fetiiioiu allowed. 

3. Xr Mad. M. L. jr M- 

W. N. 649=11 L. W, 287 (F. B.). 
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Phillips and Devadoss, J J. 

D. Subrajnania Iyer ... Appellant 

(Plaiobitf). 

V. 

Gkokkaliyiga Mudahar 

and others ... Respondents 

(Defendants 
1 and 3 to 5). 

3. A. Nos. 180 and 181 ot 1922, dated 
2lst November lb22, against the decree of 
the Dt. Court of East Tanjore at Negapa- 
tam in A. 3. Nos. 18 and 17 of 1921. 

(a) Civil P. C.y O. '21, li. 51— Non-compiiancc 

Under 0. 21 R. 51, the method of attaching a 
promi3:3ory note is by actual seizure and by 
bringing it into the Court. Where the orders 
that were passed and said to be orders of attach¬ 
ment are really prohibitory orders that were 
addressed to creditor and debtor forbidding them 
to receive or pay respectively, the amount due 
under the note. Held attachment was not etleoted. 

[P. 318, Col. 1.] 

(b) Pro-'notc—Ejjtci on lirevious debt. 

^ The execution of a promissory note in satisfac¬ 
tion of a debt does not necessarily mean that 
the original debt is extinguished but the note 
may operate as a substitute for that debt and the 
original debt is kept in abeyance ponding the 
discharge or otherwise of the promissory note. It 
is, however, certainly open to parties to treat the 
original debt as discharged and substitute there¬ 
for the obligation under the promissory note, 

[P. 318, Col. 2.] 




318 


SDBBAMANIA IYER v. CHOKKALINGA MUDALIAB 


1923 Madras 


(c) Negotiable Instruments Act.S. <3—Knowledge 
oj deject. ^ 

When a person is under a disability with 
respect to his property, his title thereto is not 
without defect. If the endorsee is aware of this 

disability he has sufficient cause to believe that 

a defect existed. He is not therefore a holder in 
due course. 

[P. 319, Col. 2J 

r. M, Erishnaswami Iyer —for Appel- 
laoti. 

A. S'ti)duyachdri —-for 2 fco 4 Respondents 

A. V. Visvdndtha Sdstri—iox Ist Res- 
pondenb. 

Phillips, J. —The facts of this case are 
as follows : One Chokalinga Mudali (called 
the first defendant) received a sum of 
Rs. 3,000 from one Kumaraswami Pillai. 
The latter died on the 29bh June, 1917. 
The first defendant executed a promissory 
note for the Rs. 3,000 to Kumaraswami 
Pillai B son badasiva Pillai. There were 
many creditors of Sadasiva Pillai and 
suits were brought against him and 
several orders were passed in respect 
of this promissory note. Subramania 
Ayyar (called the plaintiff) is the recei¬ 
ver in one of those suits in which a 
decree was obtained against Sadasivam. 
In that suit an order was passed on the 
Slst July, 1917 attaching this promissory 
note. On the 20bh August, 1917, a similar 
attachment was taken out by Kuppuswami 
Ayyangai (called the second defendant). 

There were various other attachments also. 

and, on the IBth March. 1918, the promis¬ 
sory note was endorsed by Sadasivam to 
Kuppuswami Ayyangar. The plaintiff now 
brings the suit to recover Rs. 3,000 from 
the maker of the note, and Kuppuswami 
Ayyangar, the second defendant in that 
suit has also filed a suit bo recover the 
amount due under the promissory note. 
The lower Courts have found that there 
was no valid attachment of the promissory 
note and that the second defendant is a 
holder in due course and have consequent¬ 
ly decreed the second defendant’s suit and 
dismissed the plaintiff’s suit. The plaint¬ 
iff therefore appeals in both cases. 

Under O. 21, R. 5l, the method of 
attaching a promissory note is by actual 
seizure and by bringing it into Court. 
Admittedly this has nob been done with 
reference to the promissory note executed 
by the first defendant. The orders that 
were passed and said bo be orders of 
attachment are but really prohibitory 
orders that were addressed bo Sadasivam 


Pillai and the first defendant forbidding 
them to receive or pay respectively, the 
amount due under the note. It dees 
appear from one execution petition of the 
7th October, 1917 that an attempt was 
made to seize the note but it could nob ba 
found and an attachment was nob effected. 

It is now contended in appeal firstly, 
that the attachment was a valid attach¬ 
ment and that, therefore, the endorse¬ 
ment in favour of the second defendant 
was invalid and under S. 64 of the Civil 
Procedure Code is void as against the 
plaintiff’s claim ; and secondly that, even 
if the attachment is not a valid abtaoh- 
menb. the second defendant has abused 
the process of the Court by getting an 
endorsement of the note after he had 
obtained the orders of the Court prohibit¬ 
ing the parties to the note from taking 
action thereon. As regards the first ground 
it i$ said that, although there was no 
attachment in the form prescribed for 
attachment of negotiable instruments, the 
prohibitory orders must be deemed to be 
attachment of the original book debt which 
has nob been discharged by the promis¬ 
sory note. The execution of a promissory 
note in satisfaction of a debt does nofci 
necessarily mean that the original debt isj 
extinguished bub the note may operate asl 
a substitute for that debt and the original! 
debt is kept in abeyance pending the dis-j 
charge or otherwise of the promissory! 
note. It is, however, certainly open to! 
parties to treat the original debt as dis-j 
charged and substitute therefor the! 
obligation under the promissory note, and,! 
in this case, we have the finding of both 
the lower Courts that the book debt of 
Rs. 3,000 was discharged by the execu¬ 
tion of the promissory note. This finding 
is based on the intention of the parties 
and consequently I do nob think it is open 
bo this Court in Second Appeal bo interfere 
with that finding. We must take it there¬ 
fore that the book debt had been discharged 
on the date of the prohibitory order, and 
consequently the procedure prescribed for 
the attachment ol debts nob secured by 
negotiable instruments is inapplicable to 
the present case. It is therefore quite clear 
that the attachment of the promissory 
note was nob a valid attachment. 

One of the most important questions to 
be considered in deciding whether an 
attachment is valid or nob is whether the 
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order has been communicated to all parties 
concerned so as to make it effective. If a 
promissory note is left in the hands of a 
party and there is merely a prohibitory 
order telling him not to receive the money 
due thereunder, it is always possible that 
he may negotiate the instrument or, in the 
case of a note payable to bearer, he may 
hand it on to a third party, who would be 
quite unaware that there was any order of 
Court restricting dealings with the note. 
Unless, therefore, the actual iiote is sei'^ed 
there is always a danger that third parties 
may hona fide become possessed of it, and, 
if the prohibitory order wer0 held to be a 
valid attachment, they would be prejudiced 
by such an order of which they were 
unaware. I therefore agree with the lower 
Courts that the attachment was invalid, 
and consequently S. 84 of the Civil 
Procedure Code is not applicab'e. 

I next have to consider the question 
whether the second defendant has abused 
the process of the Court. The order 
obtained by him, Ex. II, was an order 
prohibiting Sadasivam from receiving any 
amount on account of the promissory note 
from the first defendant and an order 
prohibiting the first defendant from paying 
any amount under the note. Most of the 
prohibitory orders were in similar terms 
but it does appear that one of them Ex. II 
(c) prohibited Sadasivam Pillai from receiv¬ 
ing any amount on account of the promis¬ 
sory note or from adjusting that promis¬ 
sory note in any other way. The second de¬ 
fendant died during the pendency of the 
proceedings, but Sadasivam was examined 
and he admits that the second defendant 
was a friend of his and that he was pro¬ 
bably aware of these prohibitory orders. I 
think we may take it that the second 
defendant was undoubtedly aware of the 
many orders which had been passed 
against Sadasivam and realised the risk he 
was taking in dealing with this promissory 

himself obtained an order 
of Court prohibiting the first defendant 
from paying^ the amount and Sadasivam 
receiving the amount, and having 
0 tamed this order and knowing that many 
Bimi ar orders had also been obtained, 

e went to Sadasivam and obtained an 
en orsement from him in contravention of 

I fu ^ 1*1*0 spirit of the 

other prohibitory orders. It seems to me 

^ 18 acfcloa on his part was fraudulent 


being designed to secure himself and to 

4 

defeat the claims of the other creditors, 
who had obtained prohibitory orders. 

It is suggested that he did not actually 
disobey the order of Court or induce Sada¬ 
sivam to disobey it, but assuming that he 
was aware of Ex. II (c) that argument is 
certainly incorrect; and, even as regards 
the other orders it is clear that he intend¬ 
ed to obtain the money from the first 
defendant notwithstanding the order 
prohibiting the payment. I am therefore 
inclined to hold that the whole of this 
transaction of endorsement is vitiated by 
fraud and that 2nd defendant’s claim 
being based on his fraud, should not be 
allowed, but in the view T taka of the aex[; 
ground of appeal it is unnecessary to 
finally decide the case on this point. 

There is yet another point which has 
been taken in appeal and that is that the 
second defendant was nob a holder in due 
course as found by the lower Courts, and 
this I think is a valid objection, ITnderi 
S, 9 of the Negotiable Instruments Act ^ 
holder in due course means the payee on 
indorsee thereof (namely bhe promissory 
note) if payable bo order before the amount 
mentioned in it became payable, and 
without having sufficient cause to believe 
that any defect existed in the title of the 
person from whom he derived his title. In 
this case the title to the note still remain-| 
ed in Sadasivam after the prohibitory! 
order, bub he was unable to deal with the] 
note or to receive money under it and to 
that extent his title was defective, for I do 
not think it can be said that, when a per-j 
son is under a disability with respect to his 
property, hie title thereto is without defect, 
as is argued for the respondents. The! 
second defendant was aware of this dis¬ 
ability and therefore he had sufficientj 
cause bo believe that a defect existed, Hej 
is not therefore a holder in due course. | 

It is then argued that, although he 
18 not a holder in due course, he is yet 
the holder of the note and that, under 
S. 78 of the Negotiable Instruments 
Act, payment of the amount due 
on a promissory note must, in order bo 
discharge the maker or the acceptor, be 
made to the holder of the instrument. A 
holder of the promissory note means any 
person entitled in bis own name to the 
possession thereof and to receive or recov¬ 
er the amount due thereon from the 
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parbies thereto. At the time the second 
defendant became the actual possessor of 
the note, Sadasivam was restrained from 
receiving the amount from the maker and 
also from adjusting the note in any way. 
He cannot transfer any better title to the 
second defendant. The endorsement is 
invalid for the purpose of making the 
second defendant a holler in due course 
and I do not think that it can then be 
treated as being sufficient to make the 
second defendant a holder, for it is an in¬ 
valid endorsement. 

Apart from that endorsement the second 
defendant is not entitled in his own name 
to tlie possession of the note nor to receive 
or to recover the amount due thereon. If 
he is neither tlie holder nor the bolder in 
due course within the meaning of the Act, 
it follows that he has no right to recover 
the amount of the note from the first de¬ 
fendant. 

On the other hand the plaintiff is enti¬ 
tled to recover the amount from the first 
defendant as garnishee and therefore these 
appen’s must be allowed and the plaintitT's 
suit decreed with costs throughout and the 
second defendant’s suit similarly dismissed. 
The first defendant is in no way liable for 
these proceedings and his costs in each 
case must be paid by the unsuccessful 
pa'*ty. 

Deoadofi^, J. : —T agree. 

Appeah allowed. 
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Spkncer and Venkatasupba RAO, J-T. 

Latifa Bi and another ... Appellants— 

(Petitioners). 


V. 

Mottai Ainmal aiid others ... Respondents. 

Appeal No. 132 of 19'22, dated 20bh 
November 1922, against the order of the 
City Civil Court, Madras, D. 23—3—1922. 

Madras Cit]i Tenants Protection Act Ss. 0 r# 10 
—Dcrcee prior to Act. 

Por=^oti3 claiming to be legal representatives 
of tenants are entitled to have the que'ition 
whether the intere'^t of their mother had devolv¬ 
ed on them decided by the "ourt to which they 
made their application. The general frame of 
the Act, including S. 10, makes it clear that S. 9 
was not intended to enable tenants to apply for 
sale of the land to them under this section after 
the ejectment suit, to which they were parties, 
had been decreed before the Act oune iQ\o force 


S. Krishnamaohariar —for the Appel¬ 
lants. 

G. Veeraraghava Iyer —for the Res¬ 
pondent. 

Spencer, J.—The City Civil Judge's 
order so far as he referred the petitioners 
to separate proceedings for a declaration 
that they were entitled to whatever rights 
their mother possessed at the time of her 
death from her status as tenant cannot be 
supported. They were entitled to have 
the question whether the interest of their 
mother had devolved on them decided by 
the Court to which they made their appli¬ 
cation. Another obstacle to appellants’ 
success however exists. The application 
was one under 3. 9 by persons claiming to 
be tenants under Madras Act III of 1922. 
S. 9 speaks only of tenants ** against whom 
a suit in ejectment has been instituted.” 

In this case a decree was passed against 
petitioners mother in the City Civil Court 
on 13bh August, 1920 and was confirmed 
on appeal in this Court on 7th February, 
1922, that is, before the Act came into 
force. 

The general frame of the Act, including 
S. 10, makes it clear that S. 9 was not 
intended to enable tenants to apply for 
sale of the land to them under this section 
after the ejectment suit, to which they 
were parties, had been decreed. 

S. 10 permits Ss. 4, 5, 6 and 8 to be 
applied to suits in which decrees bad been 
passed for ejecting tenants before the Act 
came into force but not executed. S. 5 
provides the manner in which the amount 
of compensation to be paid to tenants is to 
be determined and subsequently modified. 

S. 6 provides for the determination of a 
reasonable rent when the landlord cannot 
or will not pay compensation. 3. 4 deals 
with the effect of suits for ejectment being 
dismissed, and S. 8 with the effect of rents 
being determined. 

There is a noticeable omission of S. 9 
from mention in 3. 10, It is suggested 
that this may be due to 3. 9 having been 
inserted in the Act after the other sections 
had been incorporated, and that but for an 
oversight 3. 9 would have found mention 
in 3. 10. 

Whatever may be the explanation, the 
Act, as it has been enacted, gives no retro¬ 
spective effect to 3. 9. Consequently 
where a decree has been passed before the 
Act came into force for the ejeobment of ft 
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SCHWABE, C. J., AND WALLACE, J. 


Mohana Velu Mudaliar .. 


Defendant— 
Appellant. 


V. 


Annamalai Mudaliar and 

another 


Plaintiffs— 
Respondents. 

S. A. No. 252 of 1921 dated 19th 
November 1922, against the District Court 
of North Arcot at Vellore in Appeal Suit 
No. 5 of 1920. 

(а) Will — Excctdors—Right to siie. 

Authority by co-exeoutors to execute all the 
duties of the executors in collecting and manag¬ 
ing the estate does not authorise executors to 
sue on behalf of the estate in their own names. 
It might be sufficient authority to these to take 
proceedings in the name of all. 

(б) Civil P. C. 0., 1, R, 0 and S. 09-~Non~ 
joinder. 

If a defendant is sued by one only 'of two per¬ 
sons with whom he h^^s contracted or by one 
only of two persons who have a joint cause of 
action against him, he has a right to have the 
action dismissed unless the other is joined. 
This is not merely technical. 

SCHWABE, C. J. This is an action by 
two executors under a will which appoint¬ 
ed twelve executors. The will has been 
admitted to probate. Three executors 
have been removed and there are at pre¬ 
sent nine. Seven have given a power of 
attorney to the other two, which in effect 
authorises the two to execute all the 
jduties of the executors in collecting and 
managing the estate: but, in my view, 
that does not authorise those two exe- 
|Cutors to sue on behalf of the estate in 
their own names. It might have been 
sufficient authority to these two to take 
proceedings in the name of the nine. But 
that is a point which must turn on the 
construction of the power of attorney and 
it is unnecessary to decide it here, because 
it IB not what has been done. Therefore, 
in my view, this action is wrongly con¬ 
ceived and must fail for non-joinder of 
necessary parties. 

Under S. 99 of the Code of Civil Proce- 
ure no decree is to be reversed on account 
o any misjoinder of parties not affecting 

jurisdiction 

e ourt, and it has been held,—how 

prepared at present 
to say-that misjoinder ” in that sec¬ 
tion includes non-joinder. See Yakkanal 
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Eacharaunni v. Manekkar Vnsunni (l). 
But if a defendant is sued by one only 
of two persons with whom he has contract¬ 
ed or by one only of two persons who 
have a joint cause of action against him, 
he has a right to have the action dismissed 
unless the other is joined. This is not 
merely technical. It may be of great im¬ 
portance, because, as was pointed out in 
Bameselmk v. Havilala Koondoo (2) he 
ought to be in a poaicion to recover liis 
costs if he succeeds as against all the 
parties. If there are many executors some 
of whom are solvent and some insolvent, 
it might be to the prejudice of the person 
against whom the estate has some claim 
that particular executors should be able to 
sue him with the result that, if he suc¬ 
ceeded and got the suit dismissed with 
costs, he might find no one against whom 
he can execute his decree for costs, and 
the law is correctly stated in Woodroffe 
and Ameer Ali’s Code of Civil Procedure. 
Second edition, at page 543, that if the] 
defendant takes the objection at a properj 
time, it is his right to have all the proper 
persons joined as plaintiffs, and if, after 
the objection has been raised, the plaintiff 
proceeds with the suit without taking 
steps to add the person or persons whose 
non-]omder has been objected to. and the 
ourt finds that the objection is well found¬ 
ed, the suit must be dismissed. In this 
case the objection was taken at the ear¬ 
liest stage in the written statement. It 
was argued before the District Munsif and 

before the District Judge, and both those 

tribunals held, and in my view wrongly, 
that these two executors by reason of the 
power of attorney could sue in their own 
nanaes without joining the others. No 
application was made 'to either of those 
Courts to amend the plaint by joining the 
other executors, but probably if an applica¬ 
tion had been made to the District Munsif 
he would have permitted such amend- 

ment on terms as to costs. The position 
of the District Judge might have been 

more difficult, although there too the posi¬ 
tion 19 not so difficult as it is in this Court 
on second appeal, where one is conscious 
of the working of the rule against appeals 
on questions of fact, because if we allow 
the amendment now, it might put the 

L.'j. Sf ''• M. 

2. [1883] 6 Oal. 816=8 0. L. B. 457 
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defendants in a worse position than they 
would have been if tlie amendment had 
been allowed in the first instance: and that 
may be the defendant’s objection to 
further plaintiffs being added at this stage 
even if the consent of tliese proposed plain¬ 
tiffs were obtained. I think there is no 
course open to us but to dismiss the suit 
with costs of both defendants here and in 
the Courts below-two sets. The appeal 
will be allowed with two sets of costs one 
to the appellant and the other to the 
second respondent, payable by the first 
respondent. The first respondent’s memo¬ 
randum of objections must be dismissed 
and the second respondent’s memo, of 
objections must be allowed both without 
coats. 

WalTjAOE, T. :—I agree and have 
nothing to add. 

Appeal allowed. 
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Wallace, J. 

[Kakarla) China Ghendrayya 


Petitioner- 
(Counter- Petitioner 


V. 


Maddukuri Suhharayudu ... Bospondent 

(Petitioner-Complainant). 

Cr. Rev. No. 490 of 1922 and Cr. Rev. 
Pett. No. 416 of 1922, dated Slst October, 
1922, under Ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the order of the 
Court of the Addl. Db. Munsif of Kisbna, L. 
Dig. No. 23—7835 iof 1922, dated Isb 
May, 1922. 

Criminal P. C., S. 197— AddL Dt. Magistrate's 
power. 

Additional District Magistrate has authority 
though not specially empowered by designation 
by the Local Government to pass an order of 
sanction under S. 197, Criminal Procedure Code. 
Action taken under S. 197 is more of the nature 
of executive than judicial action, and there is no 
irregularity in not recording reasons. Sanction 
to be used to validate a> trial on a complaint 
already laid without sanction, would be no good. 
No notice before sanction is granted is necessary. 

[P. 339, Col. 1.] 

7. SuTyanarayana, —for the Petitioner. 

F. S. Vaz —for the Public Prosecutor 
for the Crown. 

Order :—The first point taken in this 
petition is that an Additional District 
Magistrate has no authority unless special¬ 
ly empowered by designation by the Local 


Government to pass an order of sanction 
under S. 197, Criminal Procedure Code. 

It is not d isputed in this case that by 
G. O., dated 9fch October, 1874, the Local 
Government has empowered all District 
Magistrates to pass orders of sanction 
under S. 197, Criminal Procedure Code 
and that by G. O., dated 24th January' 
1922, it conferred on Mr. Senneck “all the 
powers of a District Magistrate.” This 
last power is conferred under the provi¬ 
sions of S. 10 (2) Criminal Procedure 
Code, which enables the Local Government 
to appoint an Additional District Magis¬ 
trate ' and to confer on him " all the 
powers of a District Magistrate under this 
Code. The ordinary powers of a District 
Magistrate under that Code are set out in 
Sch. Ill (v) which makes no reference to 
S. 197. Petitioner contends that the 
scope of the powers conferred under S. 10 
(2) is lirnited by its language to the powers 
set out in Sch. Ill (y). On consideration 
I am of 'opinion that this view is too 
narrow. Under the first G. O., noted 
above, the District Magistrate had, on the 
date of the second G. O., the power to 
pass an order of sanction under S. 197, 
Criminal Procedure Code, and was exercis¬ 
ing that power under that Code. It was 
in fact then one of the powers of the Dis¬ 
trict Magistrate exercised by him under 
the Code, which therefore may be passed 
on by the Local Government under 
S. 10 (2) to the Additional District 
Magistrate. To view the point from 
another angle, S. 197 authorises the 
Local Government to designate some 
officer as the officer empowered to aot 
under 3. 197, just as 3. 10 (1) authorises 
it to designate some officer as District 
Magistrate by virtue of which designation 
he is empowered to exercise intnr alia the 
powers set out in 3ch. Ill (y). And 3. 

10 (2) authorises it to transfer to the 
Additional District Magistrate all the 
powers it has conferred under the Code on 
the officer designated by it as District 
Magistrate. I therefore hold that this 
contention of petioner must fail.' 

The next point taken is that no reasons 
haye been stated for granting the sanction. 
The only authority in point quoted before 
me is Queen-Empress y. Samavier (1) 
which does not lay down that the' officer 
must state his reasons, but only that the 


1. (1893) 16 Mad, 46S=3M. L. J. 227. 
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sanction order must refer to some definite 
oifence and not be so vague that it is 
obvious that the sanctioning officer has 
not come to a decision of his own that 
reasonable grounds existed for the 
prosecution. The analogy of S. 195 
will not be in point, for in the cases 
under that section, a species of appeal lies, 
and thus something in the nature of a 
judgment has to be written by the 
Original Court. In cases under S. 196 no 
reasons are necessary, and the order to 
prosecute is sufficient. Action taken 
under S. 197 is more of the nature of 
executive than judicial action ; see In the 
matter of Kalatjava Bapiah (2). 1 am 

not prepared to hold that the lower 
Court acted with any irregularity in nob 
recording reasons. 

The next point is that the sanction has 

been granted after and not before the 

complaint. For the decision of this point 

sufficient tacts have not been pub before 

me. if this sanction is going to be used 

to validate a trial on a complaint already 

laid without sanction, then petitioner's 

point would be good though it would be a 

point more properly taken before the 

trying Court. But if a complaint is going 

to be laid in consequence of this sanction, 

then petitioner has no valid objection bo 
it. 

As bo petitioner having received no 

notice before sanction was granted, that is 

unnecessary, see In the matter of Kalaaava 
Bapiafi (2J, 

1 therefore see no reason to interfere in 
this case and dismiss this petition. 

Petition dismissed. 

(I'JOA) ri Mad. 51. ' 
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Oldfield and Ramesam, JJ. 

and 0 then-s ... Petitioners. 

Petition No. 728 of 1922, dated 20th 
^ecetnber 1922. under Sb. 435 and 439 of 

T=r u Procedure, 1898, praying 

n igh Court to revise the order of the 

° 3rd Class Magistrate of 

Cheyyhr Taluk in C. C. No. 240 of 1922. 

CrhKinai P. c, S. 5 [‘l)—OIJcncc %md(r Abkari 


V'"® “o'Jghfc to file a charges 

Crim^^nai P® to proceed under chapter 14 ol 
Criminal Procedure Oode in respect of an oS. 


under the Abkari Act, Chapter U in controlled 
by S. 5 (-2) of the Criminal Procediiro Code and 
this ia an offence under a special law, which can 
be investigated and tried only according to tho 
provisions of the law. 

V. N. Kuppu Rao—For Petitioners. 

'The Public Prosecutor on behalf of tho 
Crown. 

Ohder. —In this case we are asked to 
exercise our powers of revision and to set 
aside what is referred to as an order by 
the 3rd Class Magistrate of Cheyyur 
Taluq, holding that he has no jurisdiction 
to go on with a case and rejecting tho 
petition from the accused, petitioners here, 
for discontinuance of the proceedings on a 
complaint pending against them. We are 
not clear what section of the Criminal 
Procedure Code authorized the passing of 
a formal order at the stage in question or 
that it was necessary or advisable that 
such an order should he passed. If the 
Magistrate proceeded without jurisdiction, 
that would be a ground for appeal, which 
could be dealt with by the Appellate 
Court in case the proceedings ended in 
conviction. As how^ever the matter is 
before us, we deal with it cn the merits. 

^ The case against the accused was 
instituted on a charge sheet alleging that 
they had committed offences punishable 
under S. 55 of the Abkari Act I of 1866. 

It is sufficient for our purpose that all the 
accused before the Court were arrested by 
Police after investigation by the police into 
the case. The charge sheet had been 
tied With reference to Ch. 14 of the 
Criminal Procedure Code. The ground, on 
which the Magistrate was asked to discon¬ 
tinue the proceedings, was that tho police 
had no right to file a charge sheet or other¬ 
wise to proceed under Ch. 14 ‘ of the 

Criminal Procedure Code in respect of an 

offence under the Abkari Act, because Ch. 14 
18 controlled by 3. 5 (2) of the Crimi¬ 
nal Procedure Code and this is an offence 
under a special law, which can be investi¬ 
gated and tried only according to the 
provisions of that law. We assume for 
the purpose of the present case that the 
offence defined in S. 55, Abkari Act, is a 
cognisable offence. We have been shown 
no authority directly in point. But we 
think that on general grounds, if S. 5 (2) 
is to be given effect, the decision must in 
the present proceedings be in favour of the 
petitioners. If the question were merely 
of a charge of an offence under a special 
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Act, made after an investigation carried on 
in the ordinary way and not differing in 
material particulars from the investigation, 
after which oflences under the Penal Code 
are charged, our conclusion might be difte- 
rent. But in fact under the Abkari Act 
the accused person has the right to*^ a 
special procedure regulating the course of 
the investigation ] and in the absence of 
any statement that this right has been 
respected by the police, we must hold that 
he has been obliged to forego it owing to 
the police holding the investigation instead 
of the Abkari Officers, who would, it is to 
be presumed, proceed in accordance with 
the Abkari Act. 

The proceedings preliminary to the filing 
of a charge under the Abkari Act begin 
with the steps provided in 3. 40 for secur¬ 
ing the production of the suspected person 
before the Abkari Officer, who had juris¬ 
diction to enquire into the case, by whom- 
sover the arrest has been made, whether 
by the Abkari Officer or Police Officer or 
any of the other persons specified in 3. 31. 
From that point the Act contemplates that 
only the Abkari Department shall have 
the conduct of the proceedings and in the 
Succeeding Ss. 41 to 47 there is provision 
for a much more formal enquiry than 
any contemplated in Ch. 14, Criminal 
Procedure Code. There is no doubt no 
explicit statement, so far as we can 
see, in those sections that the accused 
is to be present at that enquiry or is 
entitled to cross-examine the witnesses 
or submit his contentions. But we are 
told that in fact the practice is to allow 
him to do so, and in any case these 
sections direct a much more elaborate 
enquiry than is provided for in the Crimi¬ 
nal Procedure Code, giving much more 
definite powers to the Abkari Officer, who 
helds that enquiry, and in some sections, 
for instance Ss. 42 and 43, making the 
intervention of an Officer of a certain 
status in the department obligatory. In 
these circumstances the submission of 
the charge sheet by the Police Officers 
instead of the Abkari Officers, presumably 
in accordance with the Police instead of the 
Abkari procedure, has in our opinion 
placed a considerable disability on the 
accused, depriving them of the procedure, 
to which they would ordinarily be entitled. 

That being so we cannot hold that the 
offence here has been investigated accor¬ 


ding to the provisions of the special Law, 
the Abkari Act. The case it seems to us is 
similar to Lakshminarasayya v. Narasim- 
machari (1) although there is no distinct 
reference in the judgment to 3. o (2) Crimi¬ 
nal Procedure Code. Taking this view we 
decide that the lower Court’s order and 
the submission to it by the Police of the 
charge sheet offend against 3. 5 (2), which 
for the present purpose must be regarded 
as controlling Ch. 14. We must there¬ 
fore set aside the lower Court’s order 
on the ground that there are no proceed¬ 
ings properly instituted by means of any 
legal complaint or charge sheet before it. 
It will be for the Magistrate in communic¬ 
ation with the Abkari Department to con¬ 
sider whether the proceedings can be 
revived on the latter presenting a proper 
charge sheet. 

Order eel aside. 


1. (1913) M. W. N. 1000=25 M. L. J. 577=1-4 

Or. L. J. 037=21 1. G. 086. 
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3PERCER and Venkatasubba Rao, JJ. 

(Jekkannu) Sami Iyer ... Appellant. 

V. 

Mutiikumara Bamaswami 
Ckettiar, Major and others 

... Respondents. 

Appeal No. 7 of 1922, dated 24th October 
1922, against the Appellate Order of the 
Court of the Sub. J. of Tanjore in A. 3. 
No. 57 of 1921. 

(а) Contract Actt S. Creditor taking over 

estate of debtor destroys debt. 

There is the liability of a surety when his 
principal’s debt has been extinguished by an act 
which causes the merger of the estates of the 
debtor and the creditor. Ordinarily the liability 
of a surety is co-extensive with that of the 
principal debtor, unless it is otherwise provided 
for. The legal consequence of the creditor’s act 
in taking over the debtor’s estate is to dis¬ 
charge the principal debtor. 

[P, 341, Col. 2.] 

(б) i\ P. Act, S. lOl—Mcrycr. 

The principle of merger oxi.sts independantly 
of statute. 

[P. 341, Col. 2.] 

(c) Ctvil 1\ C. S. lid^Surcty can plead all de- 
ferencis open to htrn as dcjc'naant in a suit, 

S. 145 has been enacted for the purpose of 
peditious enforcement of liabilities against 
sureties, in order to avoid the cumbrous proce¬ 
dure of assigning the bond to a decree- holder and 

his instituting a separate suit upon it. The sure¬ 
ty can put forward in those proceedings any de¬ 
fence that is open to him. Though the seouJity 
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bond may be executed in favour of the Court, the 
Court holds it for the benefit of the decree-holder. 

[P, 342. Col. 2.] 

M. S. Venlcatarama Iyer —for the Appel¬ 
lant. 

A, G, Sampath Aiyangar —for the Res¬ 
pondent. 

Spencer, J :—This appeal raises a 
question as to the liability of a surety 
when his principars debt has been 
extinguished by an act which causes the 
merger of the estates of the debtor and the 
creditor. As the iacts have been set out 
in my learned brother’s judgment, I will not 
recapitulate them. Ordinarily the liability 
of a surety is oo-extensive with that of 
the principal debtor, unless it is otherwise 
provided for. There is no provision to the 
contrary in the security bond executed on 
January 16th, 1917 by the appellant and 
his mother. Therein they declared that 
they would stand as sureties and make 
themselves responsible for the amount of 
Rs. 225 that might be found due to the 
plaintifls (from the defendants). An illus¬ 
tration of the effect of S. 128 of the Con¬ 
tract Act occurs in Sheik Suleman v. 
Shivzam Uhikaji (1) where it was observed 
that if an amount recoverable by a plaintifi 
from a defendant debtor is diminished in 


appeal, the surety’s engagement, being 
one of indemnity, would diminish in like 
proportion. So if the sum recoverable 
became zero owing to the decree being re¬ 
versed, the surety’s liability would also be 
reduced to nothing. The present is not a 
case of a continuing guarantee, or of time 
being given to the principal debtor, or of 
the terms of any contract between the 
creditor and the debtor being varied. 
Therefore the references by the respond¬ 
ent's vakil to Ss. 129, 130, 133 and 135 of 
the Contract Act and to Subroya Chetty v. 
Bagammal f2) are not to the point. Nor 
is there any question of the remedy against 
the principal debtor becoming barred by 
limitation or being kept alive by payment, 
as to which it was held in Brajendra 
Ktshore v. Hindustan Co-operative Insu¬ 
rance Society (3) that 3. 128, Contract Act, 
would not prevent the liabilities of the 
principal and the debtor being distinct in 
matters of limitation and in Jambu Rama- 


'^i_Sii^araraja Chetty (4J 
1* fl887) 12 Bom. 7l. ~ 

3 M nL. J. 48:2 

L I Ma-u ft ‘•^'^8=21 C. W. N. 182 
U. J. 238=3'j I. G. 705. 

i* (l‘JO‘3) 26 Mad. 239=12 M. L. J. 267 
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3. 134, Contract Act would not help tlio 
surety. 

The main question to be decided in this 
case is whether the Ist defendant’s dol^t 
became extinguished in coiisequonce of the 
merger of his estate with the estate of tlic 
plaintiffs (respondents). If that question 
is answered in the affirmative it will follow 
irom Ss. 128 and 134 of the Indian Con¬ 
tract Act that the respondents cannot 
proceed to recover anything on account of 
mesne prohts from the aj^pellant who 
stood as surety for the 1st defendant. In 
other words the question is whether the 
legal consequence of the creditor’s act 
in taking over the lat defendant’s estate 
was to discharge the principal debtor. 
The principle of merger has been descri¬ 
bed in Banarsi Das v. Maharani Kuar (5) 
as a union in the same persons of the cha¬ 
racter of debtor and creditor and its origin 
has been traced to the eonfitsio of Roman 
Law. In Kudhat v. Sheo Dayal (O) it has 
been further explained by Mahmood, J. 
who observes at page 575 that a man can¬ 
not be bis own creditor or the mortgagee 
of his own rights. Lord Halebury in 
Vol. 13 of his Ijaws of Lngland, p. 146 
states : — At law, when a less estate was 
vested in the same person as a greater 
estate without any intermediate estate 
between them, the lees estate merged in 
the greater and was extinguished, without 
regard to the intention of the parties con¬ 
cerned. But equity is not guided b> the 
rules of law' as to merger ” and so the ques¬ 
tion whether merger takes place “ depends 
upon the intention, actual or presumed, of 
the person in whom tlie interests became 
united, bo, as 1 observed in my judgment 
in C. R. P. No. 960 of 1917, the question 
of merger is one of intencion, and in the 
case of a limited owner the presumption is 
against a merger. 3. lOl of the Transfer 
of Property Act which creates a statutory 
merger has no application to the present 
case of a personal decree obtained against 
the Isb defendant for future mesne protits 
at the rate of Rs. 75 per annum. But the 
principle of merger exists independently 
of statute, and the Transfer of Property 
Act has been treated as codifying the law 
that already existed prior to its enactment 
In Kudhai v. Sheo Dayal (G) the principle 
IB Stated to apply whe never rights devolve 

5. (1883) 5 All. 27=2 A. W. N. 140 ^ 

fi* (1888) 10 All. 570=8 A. W. N. 213. 
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either by inheritance or are acquired under 
a valid transfer, if the result of such 
devolution or acquisition is that the estates 
of the judgment-creditor and the judgment- 
debtor or of the mortgagee and the mort¬ 
gagor become united in whole or in part in 
the person of a single individual. From 
the intention of the parties in the present 
case it might be held that there was no 
merger when the 2ud defendant Nagammal 
succeeded to the estate of her deceased 
sou 1st detjendant, as the former was a 
limited owner and the decree remained exe¬ 
cutable against the Ist defendant s estate 
under 3. 50, C. P. C. But when she 
surrendered the whole estate to the plain- 
tilts as being the nearest reversioners, 
reserving for herself nothing but a right of 
maintenance under Ex. 11, it cannot be 
supposed that these reversioners intended 
to keep alive a debt owed by the estate 
to themselves, a debt of which no mention 
is made in Ex. ll. They took over among 
others the properties which were pledged 
by the 1st defendant's guardian as security 
for reimbursement of the sureties in the 
event of their having to pay the let defen¬ 
dant’s decree debt for mesne profits. 
What they must be deemed to have got in 
succession by ist defendant's untimely 
death and his mother’s release deed was 
the balance of his estate after wiping out 
his debt to them. 

Respondent’s vakil attempted to support 
the lower appellate Court’s judgment by 
several other arguments, lie contended 
that the rules as to creditors and debtors 
would not apply to this case, as the bond 
was executed under 3. 145, C. P. C. in 
favour of the Court in the form given in 
Appendix H. No. 13. He maintained that 
this procedure made the Court the creditor 
and prevented the surety from pleading 
discharge under S. 133 or 135 of the Con¬ 
tract Act on account of any variance of 
the terms or any composition between the 
creditor and the debtor. It is impossible 
to conceive how the execution of the 
surety bond in favour of the District Mun- 
silf converted that officer into a creditor 
in respect of the decree debt. 3. 145 has 
been enacted for the purpose of expedi¬ 
tious enforcement of liabilities against 
sureties, in order to avoid the cumbrous 
procedure of assigning the bond to a 
decree-holder and his instituting a separate 
suit upon it. The surety can put for¬ 
ward in those proceedings any defence 
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that is open to him, and for the purpose 
of appealing against any order that is 
made against him he is expressly declared 
to be deemed to be a party within the 
meaning of b. 47. Though the security 
bond may be executed in favour of the 
Court, the Court holds it for the benefit 
of the decree-holder. No doubt it was 
held in liamanathan Ptllai v. Doraiswami 
Aiyangar (7) that if the surety wants to 
get the bond cancelled, he must proceed 
by regular suit, but it was admitted that 
he might become a party to execution 
proceedings when an application was 
made for an order against him. This case 
is not an authority for the startling pro¬ 
position now advanced that in proceedings 
under 3. 145 a surety is precluded from 
raising any defence. 

Then it was argued that the incidents 
connected with the merger of estates would 
not attach where the decree-holders obtain 
the Ist defendant’s estate long after deli¬ 
very of their share of property and some 
time after the estate vested in let defend¬ 
ant under a release deed of conveyance, 
and not by the mere operation of Hindu 
Law. But it is the surrender by the widow 
of her life estate by means of a deed that 
brings the Hindu Law into operation and it 
is immaterial when the surrender took 
place. Lastly stress was laid on the fact 
that the arrears accrued during the life 
time of Ist defendant and gave rise to a 
personal liability against him which had 
not been extinguished. ' On the death of a 
judgment-debtor however, execution can 
only under 3. 50, C. P. C. be taken out 
against his property in the hands of his 
legal representative. This judgment- 
debtor’s property is now in the hands of 
the decree-holders. When it is apparent 
that they can now do nothing but take 
out execution against themselves, the argu¬ 
ment ends in a reductio ad absurdam. 

The appeal is allowed with costs here 
and in the lower Appellate Court, and the 
District Munsill’s order dismissing the Ist 
and 2nd respondents’ petition is restored. 

Venkatasubba Eao, J.:— This appeal 

raises the question whether the plaintifis 
are entitled to execute the decree under 
3. 145, C. P. C. against the surety who is 
the appellant betore us. The District 
Muusif held that the plaintifts were nob 

7. (lOlDj 43 Mad. 325=38 M. L. J. 65=^11 h. 
45=1920 M. W. N. 114=55 I. C. 303. 
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entitled but the Sub-Tudge reversed the 
decision of the District Munsif. 


The facts may be briefly stated : The 
plaintiffs brought the action for partition 
of certain properties and for possession of 
their share. A decree was passed which 
inisv cilid directed the Ist defendant to 
pay the plaintiffs mesne profits at the rate 
of Es. per annum from the date of the 
plaint. An appeal was filed to the District 
Court, and it was dismissed. A second 
appeal was preferred to the High Court and 
stay of execution was ordered of the decree 
on the condition that security was furnish¬ 
ed in respect of the mesne profits decreed. 
A security bond was then executed hv the 


surety-appellant who undertook to he 
liable to the extent of Es. ^225 on account of 
the said profits. The Second Apneal was 
also ultimately dismissed. Tt is alleged by 
the plaintiffs that a sum of Es. 
is due to them on account of mesne nrofits 
from the date of the plaint till the date of 
the delivery of the immoveable property 
decreed to them. The execution netition 
is in respect of that sum. The Ist defen¬ 
dant died after the sum now claimed hv 


the plaintiffs accrued due and the 
defendant, the mother of the Ist defer 
dant took possession of all the nropertie 
of the latter claiming to he his heir unde 
the Hindu Law. The nlaintiffs asserted 
title to the said properties against the ^n 
defendant on the ground that their fathe 
and the 1 st defendant who were stei: 
brothers divided their properties under 
partition award and that according to th 
terms of that award the plaintiffs wer 
entitled to succeed to the 1 st defendant' 
properties. Tt may be noted that anat 
from any question of anv special rule c 
succession, the 2 nd defendant the mothe 
the Ist defendant would under th 

'a properties. Tt i 

at this special rule of snccessio 
was recognised and given effect to in th 

econ Appeal to which reference ha 
been made, though T must confess thi 

an/T means clear to my min 

'lunecessary to pursue thi 

^ ^act the 2 n 

of all et^a^ed above took possessio 

offclielsfc -Ififenaan 

title of th 

plaintiffB but 8 h 0 subaeqnentlv Rurreu'le, 

on tho f u!'*'® plaintiffs, wh< 

0 of the eseoution application 


were in possession of it. Tt is not denied 
that the plaintiffs alone have come into 
possession of all the properties of the 
deceased Ist defendant and that the said 
properties far exceeded in value the 
sum now claimed in the execution 
petition. The District Munsif as well 
as the Sub-Lidge assumes that tlie 
plaintiffs succeeded to tlie properties of 
the 1st defendant as his heir, but the 
correct view would seem to be that the 
plaintiffs acquired the said properties by 
transfer from the 2nd defendant who is 
the heir of the Ist defendant. Tim plain¬ 
tiffs seek to recover the amount from tlie 
surety and the District Munsif dismissed 
the application on the ground that the 
debt was extinguished by reason of the 
fact that the qualities of debtor and creditor 
became united in the same person viz., the 
plaintiffs and that the extinction of the 
principal obligation put an end to that of 
the surety. The Sub-Judge disagreeing 
with the District Munsif held that the 
plaintiffs were entitled to recover the 
amount. 

It seems to me that the Sub-Judge was 
clearly wrong. It is not denied thn-h the 
plaintiffs became the legal representatives 
of the 1st defendant. Nor mb it denied 
that the properties taken possession of by 
the plaintiffs \vere worth considerablv 
more than the amount claimed by the 
plaintiffs in execution. Tinder s! 50, 

C.P.C., where a judgment-debtor dies befor 

the decree has been fully satisfied, the 
holder of the decree may apply to execiite 
it against the legal representatives of 
deceased judgment-debtor. The section 
further provides that where the decree is 
executed against such legal representative 
he shall be liable only to the extent of the 
property of the deceased which has come 
to his hands and has not been duly dis¬ 
posed of. Now what has happened ? The 
plaintiffs became the legal representatives 
of their debtor, and they were therefore 
entitled to execute the decree against 
themselves to the extent of his property 
which had come to their hands and the 
plaintiffs must accordingly be deemed to 
have obtained satisfaction of their decree 
The circumstance that the plaintiffs did 
not actually take out execution against 
themselves and recover the sum in execu¬ 
tion is immaterial and T am therefore 
satisfied that the principal obligation was 
in this case extinguished. 
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The debt due by the judgment-debtor 
having become extinguished, are the plaint¬ 
iffs entitled to proceed against the surety? 
They are not. To my mind the question 
does not admit of any doubt. Cunning¬ 
ham and Shephard in their Indian Con¬ 
tract Act quote the following passage from 
Pothier when dealing with S. 134. “it 
results from the definition of a surety’s 
engagement, as being accessory to a prin¬ 
cipal obligation, that the extinction of the 
principal obligation necessarily induces 
that of the surety, it being the nature of 
an accessory obligation that it cannot 
exist without its principal.” Tlie learned 
commentators and The rule may also 
be put upon the less technical ground that, 
if the release of the surety did not follow 
from that of the debtor, the latter’s 
release would be purely illusory, because 
the consequence would he that the sure¬ 
ty on being compelled to pay, would im¬ 
mediately turn round on the debtor.” 

I find it impossible to hold that the 
creditor can proceed against the surety 
although the debt has been recovered. It 
has been argued on behalf of the plaintiffs 
that this rule which accords with common 
sense is not applicable to surety bonds 
executed as in this case in favour of the 
Court. Though this extraordinray conten¬ 
tion was repeatedly urged by the plaintiff’s 
Vakil, no authority was cited in support of 
it and I have no hesitation in rejecting it 
as utterly untenable. It may be remarked 
that there is an additional circumstance 
which renders this argument palpably 
unsound. In consideration of his having 
executed the bond in question, the surety 
obtained from the 1st defendant a mort¬ 
gage in respect of a property belonging to 
the latter, with a view to recoup himself 
out of that property in the event of his 
being compelled to pay the decree amount 
on the judgment-debtor making default. 
That property has passed to the plaintiffs 
and is in their possession along with the 
other properties of the judgment-debtor. 
If the surety is compelled to pay the 
amount he can immediately claim it from 
the principal debtor. In this instance the 
surety’s position is even stronger. He can, 
on paying the amount, proceed against 
the property in the hands of the plaintiffs 
themselves and get a refund of the sura, 
in virtue of the express contract between 
him and the judgment-debtor. 


Another argument which has been ad¬ 
vanced on behalf of the plaintiffs is this :— 
That when an application is made against 
a surety under 3. 145, he is precluded from 
rising a defence on the score of the 
decree having become satisfied and that he 
must pay up the amount and then sue 
the plaintiffs again for the recovery of it. 
There is no warrant for this position and 
the argument must be rejected. 

It has been further urged on behalf of 
the plaintiffs that the properties having 
been originally taken by the 2nd defend¬ 
ant from whom only the plaintiffs obtained 
them, the principal obligation was not 
extinguished. I have dealt with this 
point above and I cannot accept the argu¬ 
ment. The appeal must therefore be 
allowed with costs in this and in the 
lower Appellate Court. 

Appeal allowed, 

1923 Madras. 344 

SOHWABE, C. T., AND WALLACE, J. 

Govindachariar (V.S.) and 

others ... Appellants— 


Nattu Kesva Mudaliar ... Respondent 

—Plaintiff* 

O. S. A. No. 57 of 1921, dated 4th Septem¬ 
ber 1922, from the decree of Phillips, J., 
dated 18bh February 1921. 

C(mtract^Oonstriiction-“ImpUed cojidition. 

The Court ought not to imply terraa in a con¬ 
tract, unle?ifl there arise from the language of the 
contract itself and the circumstances under 
which it is entered into, such an inference that 
the parties must have intended the stipulation in 
question and the Court is necessarily driven to 
the conclusion that it must be implied. 

T. R, V enkatar arna Sastri and D. 
Bamaswami Aiyangar —for the Appel¬ 
lants. 

B. Kuppuswami Aivar nvd K. Krishna- 
swami Aiyanrfar —for the Respondents. 

ScHWABE, C. J. I regret to be called 
upon to give a decision in this case which 
would, in my opinion, have been much better 
disposed of if the parties had brought to a 
successful issue the negotiations for a 
settlement which, we were informed, were 
taking place. As these negotiations have 
failed, the parties are entitled to our 
judgment. 
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The facts of the case bo far as they are 
relevant are that the plaintiff represented 
a temple of the deity Vishnu of very old 
standing indeed. Throughout the argu¬ 
ments the plaintiff’s temple has been 
referred to as the “Y” temple. The 
defendant’s temple is said to be a temple 
founded somewhere about 1832 and the 
principal deity installed in that temple is 
known as Vedantha Desikar, himself at 
one time a worshipper of Vishnu. The 
followers and worshippers of tliat temple 
have been referred to in this case as those 
of the temple “U”. The two sets of 
worshippers belonging to the two great 
divisions of the Vaishnavite religion, the 
northern and southern, may bo referred to 
as U and Y owing to the shape of their 
Namams, The U temple is practically 
adjacent to the Y temple and there is no 
doubt that it w'as at times exceedingly 
inconvenient to the Y temple to have the 
U temple there, because it had processions 
in streets and music and other things 
which might interfere and probably did 
interfere with the reverent and decent 
worship observed at the Y temple. At that 
time the Sudder Court had decided and it 
was then accepted as law, tha.t no new 
procession and no procession for any 
newly installed deity could be lawfully 
carried on in the streets, and that anyone 
objecting to such things could, by applying 
to the Court, get an injunction restraining 
them. In fact the Sadder Court had 
established the principle that as far as the 
legality was concerned only the old 
established procession could be allowed or 
permitted. The parties very naturally 
tried to find a 7)iodus vivendi and they 
entered into an agreement Ex. A and 
another agreement of about the same date, 
26bh January 1846, which is not produced 
before us but is recited in Ex. A. The 
terms of the document are quite clear. 
It recites that there had been disputes 
ever since the institution of the 
\edantha Desikar temple about the 
processions through the streets and 
other disputes relating to some com¬ 
plaint of the U temple against some 
action of the Y temple. The contract 

agreement entered into by 
he Y temple in favour of the U temple, 

fu . agreement to the effect 

a the U temple should be at liberty to 
0 processions of its deity through the 
8 reets on 23 specified days and that, on 
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17 other days, if, in bringing the God out 
of the temple for short tdistancos tiirougli 
the street on the way to the hall, that 
short procession clashed with some pro¬ 
cession of the Y temple, then the H 
temple’s procession should lie fixed for 
some other convenient time. No doulit tliin 
latter part would necessarily imply an 
agreement by the Y temple not to interfere 
with tlie conduct on thoso 17 days of t.liis 
short ceremony and the euti*anco into the 
street for that purpose and not bo inter¬ 
fere by way of attempting ho stop it, hub 
would confine its claims in respect of that 
to a right to have it postponed bo a more 
convenient time. Then follows, beginning 
at line 28, a statement of wliab the 
IT temple underbakes to do. It first of all 
gives complete liberty, so far as the 
U temple is concerned, to the Y temple to 
conduct processions and festivals of any 
kind at any time in favour of any deity 
throughout the year. In other words, the 
trustee of the U temple for himself and his 
successors undertakes nob to interfere with 
whatever the Y temple may choose bo do, 
whereas the trustees of tlie Y temple had 
by their agreement undertaken nob to inter¬ 
fere by applications for injunction or 
otherwise, with whatever the U tempb 
may choose to do in respect of the speci¬ 
fied days. Then follows the term provid¬ 
ing what is to happen in the event of the 
processions of the two temples clashing and 
in effect U gives a right of precedence bo Y. 

It is argued that you must imply into 
that contract a berm that the U temple 
will not hold any procession for its then 
installed deity or any other deity installed 
thereafter, on any days except the 23 ; by 
procession, I mean long procession, 
through the street and I presume also 
that except on the 17 days it will 
nob hold its short processions though 
the latter point has not been argued. Now, 
the law on the subject of the implication 
of terms in a contract has frequently 
been misunderstood and frequently mis¬ 
applied ; but it was definitely laid down in a 
case called The Moorcook (1), by Bowen 
L. J., and the words used by him in that 
case were again cited with approval and 
the principle rather more clearly enunci¬ 
ated \nHamlv7i (& Go. v. Wood d Co. (2) and 
the passage which is usually quoted on this 
point is from the judgment of Kay, L. J.. 

1. (1889) 14 Pro. Wv. 6^ 

2. (1891) 2 Q. B. 488. 
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“ The Court ought not to imply a term in a 
contract, unless there arises from the language 
hf the contract itself and the circumstances under 
which it is entered into, such an inference that 
the parties must have intended the stipulation 
in question, that the Court is necessarily driven 
jto the conclusion that it must be implied." 

In t-his caso th^^re is no express term 
limiting the IT temple to 23 ’days for its 
processions, and the question for consider¬ 
ation is whether Court is necessarily 
driven to the conclusion that the parties 
must have intended that stipulation. In 
my judgment the Court is not so driven, 
because it seems to me that there was at 
the time of the contract no necessity for 
the existence of such a stipulation. It 
was thought that, at that time, the con¬ 
tract provided for all that the Y temple 
required and they gave the U temple 
license for the 23 days, and the law could 
be taken to provide for the rest. When 
we find the parties contracting on the 
basis of what was than supposed to be the 
law, there could be no necessity for imply¬ 
ing a term which, if put in, would merely 
be stating what it was then supposed the 
law was. In my judgment there is ample 
consideration for this contract without 
any such terra. No doubt it would have 
been a sensible arrangement if the con¬ 
tract bad said : “ If you do not interfere 
with my 23 days and short processions, I 
will not interfere with you at all,” and 
that in my judgment is what the contract 
did, and was intended to do. I do not 
think it is open to the Court, when the 
law has been differently interpreted or 
possibly altered, to imply as a term what 
the parties would have stipulated for at 
that time if they had thought about it, or 
if the law had then been otherwise. 

On these grounds, I think, that this 
judgment is wrong. When I say that, I 
do not moan that I am to be taken to have 
approved of the rest of the judgment, 
because the other points have not been 
argued. But the learned Judge throughout 
his judgment assumed that what the con¬ 
tract meant was that the processions were 
to take place only on 23 days, and it 
appears that he did not consider the ques¬ 
tion whether or not that was the true 
meaning of the contract and I rather 
gather that it was not his fault that he did 
not so consider it because the point was 
not taken or, at any rate, brought parti¬ 
cularly to his notice in the Court below, 
and, indeed, in the grounds of appeal the 


point finds no place until a late date when 
the amended grounds of appeal were put 
in. On this ground, I think that the 
injunction granted must be dissolved and 
that this appeal must be allowed with 
costs throughout. The memorandum of 
objections must be dismissed with costs. 

I should add that I find nothing in the 
agreement to limit the IT temple in instal¬ 
ling new idols or taking them in procession. 
Nothing that I have said must be taken in 
any way to express a view as to whether 
the contract is or is not a binding contract. 

I appreciate that this judgment must leave 
open many matters between the two 
temples, because it seems to me that un¬ 
less some arrangement is come to between 
them, there are bound to be difficulties and 
I urge upon the parties, in the light of this 
judgment, to see if they cannot arrive at 
some suitable way of carrying on their 
respective rites in future without interfer¬ 
ing with each other. 

Wallace, J. —I agree that the decision 

in this case must rest on the interpreta¬ 
tion of the contract Ex. A. The first 
part recites what the Y temple allowed 
the U temple to do, i.e., the Y temple 
agreed to refrain from objecting to the U's 
processions on 23 specific days, and the 
second part of Ex. A recites what the U 
temple agreed to do, i.e., it would refrain 
from objecting to Y’s procession on any 
day. and particularly, it would give pre¬ 
cedence to the Y temple on the 23 speci¬ 
fied days, and also at any time when their 
\'aBanatha Oofcsavam or Yadaithi prooes- 
sioDS clashed with those of the Y temple. 
Beyond that the contract does nob go. It 
is a contract as regards what was to be 
permitted by each side, i.e., what each 
side agreed to allow the other to do as 
regards definite festivals which were then 
taking place or which might bake place in 
the future : and it was nob a contract as 
regards what was to be prohibited to each 
side for the future. While admitting 
that the Y trustees came to the making of 
the contract claiming that all processions 
of the U temple were contrary to the 
then law, I agree that a prohibition, to be 
fastened on the U temple by the Y 
temple, of all future processions by the 
former nob mentioned by the contract was 
not in contemplation of the parties as part 
of that contract, because the Sudder Court 
law as then in force, would deal with that 
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and it was not therefore necessary for the 
parties themselves to provide for it. I 
agree that this Court cannot hold that the 
parties must have intended the oonbraob 
to imply such a prohibition, or that this 
Court, is, therefore, driven to imply it. 
The contract is perfectly consistent and 
intelligible without implying that. In my 
interpretation the obligations undertaken 
by the U trustees, under Ex. A were (1) to 
refrain from interfering with any of Y’s 
processions and (2) to give precedence to 
its processions on the occasions specifically 
laid down in the contract. It is not Y’s 
case that, on this interpretation of the 
contract, there has been any breach 
thereof. Issue 2 in this case, which is 
whether the defendants committed any 
breach of the said agreement ' must there¬ 
fore be decided against the plaintiffs. 
The plaintilfs suit as framed cannot 
therefore stand and they are not entitled 
to an injunction in the terms prayed for. 
It is not necessary for the purpose of 
deciding this suit to record a finding on 
issue I, which is “ whether the agreement 
is true, valid and binding on the defend¬ 
ants or to say how far Ex. A itself as I 
interpret it, in reference to obligations 
which it imposed on the then trustees, 
was a valid and legal contract, or whether 
it is now binding on the present defend¬ 
ants, the successors of those trustees. I 

agree in the order proposed by the learned 
Chief Justice. 

Appeal allowed. 
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Tellicherry in A. 8. No. 
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mova? t'uateea of a mosque for ro¬ 
of a Receiver*' appointment 

that the oiiif’(defendant) claimed 
moaeue owod'v.*® “^’“tainable and that the 

aumaof money 

Which he had spent out of his pocket. An iaaue 


was raised as to tho amouDt payable to or by, tho 
manager and the trial Court found on oviilouce 
that the manager wa.'j entitled to bo paid a huiu 
of Rs. 3,303 from the mosque and dirooted tho 
Receiver appointed in the suit to pay up the said 
sum. The manager thereupon brought a suit for 
recovery of the amount found to bo due to hiui 
deducting the amounts actually paid by the lia- 
oeiver appointed in the previous suit. The tru.stees 
pleaded that the suit was barred by limitation. 
Held that the manager was entitled to exclusion 
of the time spent in the prior suit and iu appeal 
therefrom under S. 14. 

(b) Limitation Act, S. U—Interpretation. 

The interpretation to be put upon tho section 
must be a w ide one. “Limitation would with¬ 
out doubt remain in suspense whilst tho plaint- 
ids were bona fide litigating for their rights in a 
Court of Justice." 

[P. 348, Col. 2.] 

Madhavan Nair (The Government 
Pleader)~iox the Appellants. 

S. Swaminathan, K. P. M. iMenon, K. P. 
Abdulla Kutti and B. Pocker —tor the 
Respondents. 

bCHWABE, C. J. :—This case raises a 
rather difficult point under the Limit¬ 
ation Act. The facts are these : The 
plaintiff was the Manager of a mosque. 
The defendants are the trustees of that 
mosque, borne years ago, disputes arose 
among the trustees inter ss and between 
some at any rate of the trustees and 
the plaintiff. Those disputes culminated 
in a Buit. O. S. No. 579 of 1910, before 
the District Munsif of Cannanore. The 
suit was by some of the trustees for the 
appointment of a Receiver to the property 
of the mosque and for the removal of the 
present plaintiff', who, they alleged, was 
indebted in a sum of Re. 1,000 to them. 
The present plaintiff, then the Isb defend¬ 
ant in that suit, put in a written state¬ 
ment in which he disputed tho right of the 
then plaintiffs to bring the action, object¬ 
ed strongly to a Receiver being appointed 
and incidentally alleged that, so far from 
his being indebted to the mosque, the 
mosquewas heavily indebted to him. Issues 
were framed and one of the issues (No. 3) 
was, Is the Ist defendant indebted to 
the mosque or vice versa- ? In how 
much ? ” Another issue (No. 5) was “ if 
the mosque is found indebted to the ist 
defendant, has the 1st defendant not to be 
paid the amount due to him before his 
removal ^ What arrangement may be 
made for his removal, if at all, in that 
case?” That issue apparently put upon 
the record upon the invitation of the pre¬ 
sent appellants, though presumably 
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assented to by the present 1st respondent 
(plaintiff) was very fully inquired into by 
the District Munsif and at his direction 
commissioners were appointed specially 
to investigate that matter with the result 
that it was found by the District Munsif 
that there was a sum of Rs. 3,302 due 
and owing by the mosque to the present 
plaintiff. He appointed a Receiver and 
removed the present plaintiff from his 
position although he held that he had not 
been guilty of any misconduct and that the 
trustees were nob unanimous in desiring 
his removal, and he directed that the Re¬ 
ceiver should bake steps to have all claims 
of the present plaintiff settled as soon as 
may be possible. After that decree the Re¬ 
ceiver took possession and in pursuance of 
the decree, paid to the present plaintilT a 
considerable part of the amount which had 
been found to bo due to him. An appeal 
was taken from the District Munsif’s 
decree to the Subordinate Judge and before 
him the points argued wore, first, whether 
the suit by some of the brusteos alone was 
maintainable and, secondly, whether, on 
the finding that the mosque was the debtor 
bo the present plaintiff for more than 
Rs. 2,500 the lower Court should have 
dismissed the plaintiff's suit for money 
or have returned the i»lainb for presenta¬ 
tion bo the proper Court, lie held that 
the suit was in the proper Court as far as 
the money claimed was concerned but 
hold that in the circumstances some only 
of the trustees were nob competent to sue 
and therefore reversed the judgment and 
dismissed the whole suit. The present 
plaintiff, nob getting the balance of the 
amount that had been found due to him, 
then brought this action and he is met by 
the defence that nob having sued for three 
years his suit is barred by the Limitation 
Act. He answers that by saying that the 
time occupied in the previous suit should 
be deducted from the three years period. 

The principle bo be applied burns unon 
the proper interpretation of S. 14 of the 
Limitation Act, 1908, which runs thus: 
“In computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another Civil proceeding 
whether in a Court of first instance or in 
a Court of appeal, against the defendant, 
shall be excluded, where the proceeding is 
founded upon the same cause of action 
j^nd ie prosecuted in good faith in a Court 


which, from defect of jurisdiction or other 
cause of a like nature, is unable bo enter¬ 
tain it. ” The interpretation to be put 
upon that section has been a matter 
of much discussion but this at least may 
be said that the interpretation must be a 
wide one and the principle applicable is 
stated in a few words by their Lordships 
of the Privy Council in Nrityamony Dassi 
V. Lakhon Ghunder (l); “ limitation 

would without doubt remain in suspense 
whilst the plaintitls ivere bona fide 
litigating for their rights in a Court of 
Justice.” In that case the then plaintiffs 
had been defendants in the previous litiga¬ 
tion and had gob a decree for possession of 
certain property. The Privy Council said 
that it would have been better if in those 
proceedings they had been burned from 
defendants into plaintiffs, bub they still 
held that although they remained defend¬ 
ants, they were bona fide litigating their 
rights in Court of justice. I think the 
question for consideration by us is whether 
this plaintiff was in the previous litigation 
bona fide litigating his rights bo be paid 
this money by the mosque represented by 
the present defendants. Once it is admitted 
that there was an issue—and it must be ad¬ 
mitted in this case—before the Court, as 
to whether he was entitled to that money 
or nob and the results of that issue might 
be either an order that he should recover 
the amount or oven a declaratory order 
that ho would be entitled to the amount, 
such declaratory order being a step towards 
getting payment, for instance, by exercis¬ 
ing a lien that he might have over pro¬ 
perty or by proving the amount in a claim 
against either an insolvent estate or estate 
in the possession of the Court through its 
Receiver, in my judgment, it is impossible 
bo say that he was nob bona fide litigating 
his rights. In this case the fact is that he 
actually got an order that an officer of the 
Court was to pay him the amount due and, 
in pursuit of that order, he had received 
a large sum on account from that officer of 
the Court, the person then in possession 
of the assets out of which that payment 
sliould be made. Under these circum¬ 
stances, in my judgment, during the whole 
period of that litigation ho was bona fide 
litigating his rights and that period must 

1. (lOlC) 13 Cal. (1G0 = '20C. W. N. 522=^ 
M. L. 0. 520—(IDIG) M.W.N. 332=3 L. W. iVl- 
18 I'om. L. B. 118=21 0. L. J. 1=20 M. h. T. 
10=33 I. C. 152 (P. C.) 
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be excluded from the period of limitation 
prescribed for this suit. 

This appeal must accordingly be dis¬ 
missed with costs of the Ist respondent. 

Wallace, J.—I agree. That the plaint¬ 
iff was prosecuting his claim for money 
due to him by the mosque seems to be 
clear from the issues in O. 3. No. 579 of 
1910 and from the fact that under the 
decree in that suit he was paid by the 
Receiver under the directions of the Court 
a part of the sums due to him, and he 
might legitimately expect in the same 
manner to be paid the rest. Had the 
decision of the District Munsif in O. 3. 
No. 57911910 been what that of the Ap¬ 
pellate Court upon his decision was, then 
on the issues in that case it could not have 
been held that the present claim was not 
being tried; and, on the other hand, had the 
Appellate Court upheld the Original Court’s 
decision and had the Receiver proceeded to 
carry out the orders of the Original Court, 
there would have been no cause of action 
left for the present plaintiff' to sue. It 
appears to me clear therefore that he was 
prosecuting his claim with due diligence 
and in good faith in another civil proceed¬ 
ing. Then as to whether the proceeding 
was founded upon the same cause of 
action, 1 do not think there can be any 
doubt, although the form in which the 
plaintiff got his relief in the District 
Munsif 8 Court was framed in a declaratory 
form with a declaration that he had a 
charge for his money over the mosque pro¬ 
perty and with the direction already 
mentioned to the Receiver appointed by 
the Court to pay the amount found due to 
him. The only other point is whether he 
was prosecuting his claim in a Court which 
could nob try it because of defect of jurisdic¬ 
tion, or other cause of a like nature. I think 
hero again it is clear from the final decision 

in O.to. No. 579/1910 that the District Mun¬ 
sif 6 Court and the Appellate Court from 
it were prevented from deciding upon the 
lawfulness of the present plaintiff s claim, 
because the plaintiffs in (). 3. No. 579 of 

rpv ^ properly framed their action. 

hat is a cause of a like nature with defect 
o juriadiebion. This is clearly a casein 
w iich the plaintiff' has been honestly try¬ 
ing his best to get his case tried on the 
merits bub has failed owing to the Court 
being unable to give him such a trial, 


I therefore, agree that 3. 14 of Limita¬ 
tion Act applies. 

Appeal difimissed. 
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Oldfield, and Ramesam, JJ. 

(Gujaluva) Narjayyar ... Appellant 
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ThitdiiJcuclii Govmdayyar 
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3. A. No. 678 of 1920, dated 7th 3ep. 
1922, against the decree of the Dt. Court 
of Madura, in A. 3. No. 228 of 1919. 

7*. P. JcL S. ]0l— Merger—CoiUrarii intetUimi. 

When mortgagee diacharged a mortgage 
decree parsed on two mortgagea oue of which was 
prior and the other auba 0 ']aent to his own 
mortgage and the decree itself waa passed in a 
.suit to which he was a party but on a compro¬ 
mise arrived at between the other parties to the 
suit. IlcUh that under the circumstances the dis¬ 
charging mortgagee must be taken to have paid 
the decree-amount not intendiag to extinguish 
the mortgage-debta thereunder but so as to keep 
them alive and to enable him to recover them 
from the mortgagor. 

[P. 350, Col. 2.] 

T. P. Act, S. li—Scope, 

No question aa to whether the payment is for 
the benefit of the mortgagor or mortgagee arises in 
a case where S. 74 has to be applied. All that 
one has to see in applying S. 7l is whether the 
person claiming its benaiit was a mortgagee at 
the time ot his payment. Even when mortgagee 
has agreed to purchase the mortgaged pioperby, 
the payments made by mortgagee to pay o2 prior 
mortgages can be availed of under S. 7i. 

[P. 350, Col. L] 

T. R. Venhitarania Sastri and P, 67^71- 
daram luer—ior Appeliaub. 

K. Rajan lysr and P. l'\ Krishnaswami 
Iyer —for the Respondents. 

Ayling and Ramesam, JJThe 

appellant before us is the plaintiff'. He sues 
to recover sums due on two mortgagea 
Exhibits A and B executed by the Ist 
defendant in favour of himself and sums 
paid by him in discharge of prior mort¬ 
gages (Exs, C and D and III). The defend¬ 
ants pleaded that there was a contract for 
the sale of the mortgaged lands and that 
the plaintiff made the payments towards 
Exs. C and D by reason of that contract 
and his only remedy is to obtain specific 
performance of the contract and is not 
entitled to recover in this suit. The Courts 

H are not 

discharged by the oral contract of sale bat 
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upheld the defendant s plea as to the sums 
paid in discharge of Exs. C and D. We 
think the view taken by the Courts below 
is opposed to S. 74 of the Transfer of 
Property Act. Assuming that the contract 
pleaded by the defendants is true and its 
terms can be ascertained with definiteness, 
it does not follow that plaintiff ceased to 
be a mortgagee. If he has not ceased to be 
a mortgagee, S. 74 of the Act applies. The 
case in Baijnath v. Murlidhar (i) is a case 
where the plaintiff was not a mortgagee 
and therefore could not rely on S. 74 and 
where the plaintiff purchased the property. 
The case in Daltp Eai v. Birnaik Rai (2) 
is a case of a completed mortgage under 
the terms of which the mortgagee under¬ 
took to pay off two prior mortgages. Neither 
of these two eases has therefore any bear¬ 
ing on the present; case. The decision in 
Surjlram Marivan v. Barhamdeo Persad (3) 
is not a case of the application of S. 74. 
No question as to whether the payment is 
for the benefit of the mortgagor or mort¬ 
gagee arises in a case whore S. 74 has to 
be applied. All that one has to see in 
applying S. 74 is whether the person 
claiming its benefit was a mortgagee at the 
time of his payment. This test is satisfied 
in this case. The plaintiff’s appeal has 
therefore to he allowed. Before a decree 
can be drawn up, the amounts due to 
plaintiff with reference to his payments 
towards Exs. C and D have to be ascer¬ 
tained and we therefore call for a finding 
on the question—what amounts are due 
to plaintiff on Ex. C and Ex. I) up to this 
date ? Finding will be submitted within 
six weeks from the date of the receipt of 
the records, and seven days will be allowed 
for filing objections. [On return of the 
finding the following judgment was 
delivered.] 

Oldfield and Ramesam, JJ. We 

accept the finding as to the rate of interest 
in respect of Exs. G and D. It is now 
pointed out that Ex. D was a decree on 
two mortgages, one of which was prior to 
plaintiff’s mortgages Exs. A and B and 
the other was subsequent to them and 
that S. 74 cannot help the plaintiff' to re¬ 
cover the amount which he paid with refer¬ 
ence to the latter. It is true that 
S. 74 does not help the plaintiff but 

1. (1907) 1 A. L. J. 3t9=(1007) A. W. N. 85. 

2. (1001) 6 A. L. J. 510=2 I. C. 207. 

3. (1905) 2 C. L. J. 288, 


under S. 91 he was entitled to redeem 
both the mortgages. He was impleaded 
in the suit on which Ex. D was passed 
as 7th defendant with the allegation 
that he was a subsequent mortgagee. 
Ex. D was passed on a compromise bet¬ 
ween plaintiff and defendants 1 to 6. 
The decree is silent as to 7th defendant 
(the present plaintiff). Under these cir¬ 
cumstances the present plaintiff must be 
taken to have paid the decree amount 
under Ex. D. (including the amount due 
on the later mortgage) not intending to 
extinguish the mortgage debts under Ex. 
D but so as to keep them alive and to en¬ 
able him to recover them from the mort¬ 
gagor (S. lOl of the Transfer of Property 
Act). The plaintiff will therefore be en¬ 
titled to recover all the amounts paid 
under Ex. D. It is also found that a 
mortgage of 6th defendant (Ex. IV) is 
prior to the second mortgage in Ex. D. 
There will therefore be aidecree for plaint¬ 
iff for all the sums found due on Exs. A, 

C and the first mortgage in Ex. D to be 
recovered by sale and in respect of Ex. B 
and the second mortgage in Ex. D, there 
will be decree for sale subject to 6th 
defendant’s claim under Ex. IV. The 
plaintiff will have his costs throughout. 

A preliminary decree will be drawn up 
accordingly. Time for payment will be 
six months. 


Appeal alloioed. 
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Spencer and Venkatasubba Rao. JJ. 

Eamabadra Chetty ... Appellant 

(2nd Respondent) 


V. 

V. Ramaswami Chetty and others 

Respondents 
(Petitioners—^Creditors) 
Appeal No. 341 of 1921, dated 9th Novem¬ 
ber 1922, against the order of the Dt. 
Court of Trichinopoly, dated 2l8t Feb. 
1921. 

Receiver ^Irreffula liiy. 

Where proper reasons are given by a Court for 
holding that the action of the Receiver \va3 
irregular and has prejudiced tho general interests 
of tho creditors, it should sot aside tho order 
passed by the Receiver. 

[P. 351, Col. 1.] 

8. Dorsivami Iyer and T. D. Ramiah — 
for Appellant. 

S, T. Srinivasagopalachari —for Re* 

spondent. 
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Judgment: —It is contended that the 
Court’s power to interfere with a sale held 
by an Official Receiver is limited to cases 
where there has been some mala fides 
on the part of the Receiver or of the pur¬ 
chaser. 

Reliance is placed on the case of Ex 
parte Lloyd : Be Peters (i) where the Master 
of the Rolls observed that the Court would 
not interfere unless the trustee did that 
which was so utterly unreasonable and 
absurd that no reasonable man would so 
act. The same objection was taken in 
Thiricvenktachariar v. Thangaya Ammal 
(2) and overruled. It was then observed 
“ It (the case of Ex parte Lloyd : Re Peters 
(1)) is not an authority for the proposition 
that where proper reasons are given by a 
Court for holding that the action of the 
Receiver was irregular and has prejudiced 
the general interests of the creditors, it 
should not set aside the order passed by 
Receiver.” We adopt these observations 
in dealing with the present case where the 
Receiver's act was certainly irregular and 
prejudicial to the creditors in accepting a 
far lower bid at the second sale. 

The suggestion that the appellant had 
no opportunicy to tile a counter aifidavit in 
the District Court is not acceptable in 
view of the entries in the B diary which 
show that arguments were heard on three 
different days. The appeal is dismissed 
with costs. The costs in the District 
Court after the remand by the High Court 
will be borne by the Official Receiver whose 
act occasioned the Court’s interference. 
The costs of the appeal on the previous 
occasion are provided for in the lower 
Court B order and we allow that order to 
stand in that respect. 

Appeal dismissed. 


1- 0882) 47 L. T. 64. 

M. L. T. 429=29 I. 0. 294. 


■=29 M. L. J. 755=17 
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Krishnan, J. 

Uthuman Ammal and, 

another ... Petitioners. 

V. 

Naina Mahomed Rowther... Respondent— 

(Counter- 

Petitioner) 

C. R. P. No. 876 of 1921, dated r)th 
December 1922, under S. 115 of Act V of 
1908, praying the High Court to revise blie 
order of the Dt. Court of Madura, dated 6th 
Sep. 1921. 

Civil P. C., 0. 41, P. 23—Cowr/ to which case /s 
remanded only can try. 

Where the High Court remanded the case for 
trial by theMunsif’s Court of Madura Town.Held, 
the Court of Madura Taluk which is a diSerent 
Court altogether has no jurisdiction to doal with 
it or pass any orders in it ; and consequently the 
orders passed by that Court must all be set aside 
and the Town Court directed to dispose of the 
case. The jurisdiction of the Court trying a 
remanded case depends entirely on the order of 
the High Court when remanding the case. It is 
not a matter of doubt or difficulty : nor is it a 
matter for the parties to make up their minds 
about. 

[P. 352, Col. 1.] 

T. L. Venkatarama Iyer —for Petitioners. 

M. Patanjali Sastri- for Respondent. 

Judgment : — In this case the main 
point taken before me is that the Higbi 
Court having remanded the case for trial byl 
the Munsif’s Court of Madura Town, the 
Court of Madura Taluk which is a differ¬ 
ent Court altogether has no jurisdiction tol 
deal with it or pass any orders in it; anffi 
consequently the orders passed by that 
Court must all be set aside and the Town! 
Court directed to dispose of the case. 

This argument seems to me to be sound. 
Though the judgment of the High Court 
indicated the Court of first instance ” as 
the Court to try the remanded case that 
Court had been abolished and the decree 
therefore specified the Town Court as the 
Court to try the casein quite unambiguous 
language. So long as that direction stands 
I must hold that the Town Court alone 
can deal with the case. 

The learned Vakil for the Respondent 
attempted to contend that I should apply 
the principle underlying S. 21, C. P. C. to 
this case and refuse to give effect to the 
objeebion as it was not taken at the earliest 
stage in the Taluk Munsif's Court which 
actually was dealing with the case. It is 
conceded S. 21 will not in terms apply. I 
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am unable fco accept the arj^ument that 
any principle underlying it applies to this 
case. The jurisdiction of the Court trying 
a remanded case like tlie present one de¬ 
pends entirely on the order of the High 
jCourt when remanding the case. It is not 
a matter of doubt or'difficulty ; nor is it a 
matter for the parties to make up their 
minds about. The ruling in Venkatrama 
Vathiar v. Samhadm Aiiiar (l) is not 
applicable to the'present case at all. There 
the objection was taken to the High 
Court’s jurisdiction in a subsequent suit 
by a party to the High Court suit in 
which it had been alleged that lie was 
resident in Madras to give jurisdiction to 
the High Court. The party had not dis¬ 
puted this averment but actually submit¬ 
ted to the trial. ITo could not afterwards 
be permitted to assert that he was not so 
resident and object to the Court’s jurisdic¬ 
tion. If ho had raised the objection in the 
High Court suit itself, it would have been 
a matter for that Court to decide and its 
decision could not have been attacked 
collaterally in another suit. That case is 
thus entirely different from the present 
one. 

The objection as to jurisdiction was 
taken at a fairly early stage in the first 
Court itself in this case. But even other¬ 
wise the objection is now taken in the 
same proceedings and I see no ground for 
refusing to give elTect to it. I must there¬ 
fore set aside all the orders of the Taluk 
Munsif of Madura and direct him to for¬ 
ward the records to the Town Munsif s 
Court for disposal of the case. It is to be 
regretted that more care was not taken'in 
reading the High Court's decree before the 
Taluk Munsif began to deal with it. 

In the circumstances there will be no 
order as to costs for either side in this 
Civil Revision Petition or in the lower 
Courts after the remand. 

Order set aside. 


1 (1019) 37 M. L. I. 340=^20 M. L T. 186 = 

10 li. W. 203=:(1919) M. W. N G3G=53 I. C. 4C3. 
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Ramesam, J. 

{Chintamaneni) Venkatappayya 

Petitioner (Counter- 
Petitioner—Plaintiff). 
{Ch intainaneyii) Venlcatappayya 

Respondent (Petitioner— 

2nd Defendant.) 

Civ. Revn. Case No. 423 of 1921, dated 
10th November 1922, under S. 115 of Act 
V of 1908 and S. 107 of the Government 
of India Act, praying the High Court to 
revise the decree of Court of the Sub- 
Judge of Be?:wada in C. M. A. No. 11 of 
1920. 

Civil P. Cm S. \)5^Ground for compeyisation. 

It is doubtful whether an award of compensa¬ 
tion can be made in a case where the order of 
injunction was passed after hearing both the 
parties and after it was found that there were 
sufficient grounds and the plaintiff has not ulti¬ 
mately failed in his nuit. To allow a petition 
for compensation immediately after the main 
petition for injunction was disposed of and 
without fresh materials as for a review or such 
as may appear at the trial of the suit, will be 
generally to permit a Court to come to a conclu¬ 
sion inconsistent with and opposed to its prior 
order. Such an anomaly is not intended by 
S. 05. 

[P. 353, Col. 1.] 

G. Lalcshmanna and A. Satyanarayana 
—for the Petitioner. 

V. Snryanarayana —for the Respondent. 

Judgment: —In this case the petitioner 
filed a suit (G. S. No. 852 of 1919) in 
the District Munsif’s Court of Nuzvid at 
Bezwada. On 27th November, 1919, he 
applied under O. 39, R. 1, Civil Procedure 
Code for an order of temporary injunc¬ 
tion. On the same day an ad mterim 
injunction was issued and notice fco fche 
defendant; was also ordered. The defendant 
appeared on 5bh December, 1919, and 
opposed the plaintiff's application. The 
District Munsif passed an order direct¬ 
ing that, if the defendant furnished 
security or deposited an amount represent¬ 
ing the value of the crop, “ the temporary 
injunction will be dissolved and till then, 
the temporary injunction shall stand.*’ On 
7th December, 1939, the defendant fur¬ 
nished security and the temporary injunc¬ 
tion was dissolved. As I read the Distriofc 
Munsif’s order of 5bh December, 1919, the 
District Munsif was of opinion that there 
were sufficient grounds for the plaintiffs 
application. On 19bh December 1919, 
within 12 days after the order, the defep*^' 
ant filed an application for oompensatioi^ 
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from the plaintiff on the ground that his 
application for temporary injunction was 
made on insufficient grounds. (The suit was 
actually tried in March, 1921), The District 
Munsif dismissed the application holding 
that there were sufficient grounds for the 
plaintiff’s application. But on appeal the 
Subordinate Judge on reading the affidavit 
filed in support of the original application, 
held that it was based on insufficient 
grounds and awarded compensation. The 
present revision petition is against the 
order of the Subordinate Judge. 

In my opinion the petition of the res¬ 
pondent does not lie. It is not pretended 
that the application was based on any¬ 
thing that appeared in the trial of the suit 
(which actually took place in March 1921). 
It is doubtful whether an award of com¬ 
pensation can be made in a case where the 
order of injunction was passed after hearing 
both the parties and it was found that 
there were sufficient grounds and the 
plaintiff has not ultimately failed in bis 
suit, [see Bou/ei v. Fetlcrle (1)]. But 
assuming that even where after an order 
was made on hearing both parties and the 
plaintiff has ultimately succeeded, a peti¬ 
tion lies under S. 95 tor compensation— 
such cases must be very rare indeed—the 
stage for such an application would be 
only when the suit is heard. Up to then, 
such a petition would be premature 
[see Sokkaltm/am Chettu v. Knshna- 
swami Aiiyar (2) ]. I am not saying 
that when the order was refused, com¬ 
pensation cannot be asked immedi¬ 
ately without waiting for the suit. 

In my opinion to allow a petition 
|3f this kind, immediately after the 
mam petition was disposed of and with¬ 
out fresh materials as for a review 
or such as may appear at the trial of 
she suit, will be generally to permit a 
bourt to come to a conclusion inconsistent 
with and opposed to its prior order. I do 

not think such an anomaly is intended 
by is. 9o. 


The proceedings in the Courts below 
without ]urisdiction. I therefore rev 
the order of the Subordinate Jud«e. 


Petition allowed. 


1 (1894) 18 Bom. 717 . 

M W ’n °i92-27M 

1. YY. JN. 1J2_27M. L. T. 259=55 I. 0. 786. 
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Spencer and Venkatasubba Rao. T.T. 
{K. M. Sheik) Muhammad 

Powther ... Appellant 

(Respondent—'Counter-j,ctiti oner 
—Plaintiff and decree-holder.) 

V. 

Suhba Naickef' ... Respondent 

(Petitioner-Defendant and 
judgment-debtor). 

Appeal No. 357 of 3921, dated 14bh 
November 1922, against the order, dated 

21flt March 1921, of the Court of the Sub. 
•T. of Dindigul. 

Limitation Act {IX of V,m). S. IB-Fraud- 
Judgment-debtor kept in ignorance of a C(yurt sale 

by fraud for more than 2 years. 

Where a decree-holder not moroly failed to 
serve the judgment-debtor with notice of the in¬ 
tended sale bit even after sale actively conceal¬ 
ed from him the knowledge of his right to 
object to the sale. He d, that S. 18 of the Indian 
liimitation Act, 190S, applied. 

R. Sitaroma Bao and S. R, Muthusami 
Iyer —for the Appellant. 

K. V. Knshnaswami Iyer and A. Rama- 
swami Iyer —-for the Respondent, 

Judgment We have considered the 
evidence and find no reason to disturb the 
learned Subordinate Judge’s finding that 
the petitioner was kept in ignorance of the 
sale of bis property which took place on 
_5th October, 1917, till application was 
made by the counter-petitioner for posses- 
Bion to be delivered to him in December, 


VT OLiU U I 


loooLuujance uouwewu 

signatures on Exs. 1 (a) and 1 (b) and the 
petitioners admitted signatures and the 

councer petitioner's failure to explain how 

the figures of Rs. 2,500 in Ex. A was 

arrived at and how certain ' words came 

to be struck out and others put in con- 

tirms the conclusion which the rest of the 

evidence leads to on the question of fraud 

This finding dees not necessarily involve a 

nding that the processervers were 

parties to the fraud in serving notices on 
the petitioner. 

It is argued that fraud anterior or 
subsequent to the act complained of will 
not save limitation. In the present case 
there was a continuing fraud which com- 

menced with the counter-petitioDer'sl 
fai ure to serve the judgment-debtor with 

notice of the intended sale and was kent 
up after the sale by the execution of Ex 
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A. This jusbifies the application of 3. 18 
of the Limitation Act, the active conceal¬ 
ment from petitioner of the knowledge of 
his right bo object to the sale having 
continued till the fraud first became 
known to him when an application was 
made for delivery of the property that 
was the subject of the sale. 

The application was thus in time and 
the circumstances of Payidanna v. 
Lakshminarasamma (1) and Beeju Bee v. 
Moorthuja Sahib (2) are distinguishable. 

The Civil Miscellaneous Appeal fails 
and is dismissed with costs. 

Appeal diwiissed. 

1. (1915) 3S Mad. 1070=93 M.L.J. 525=29 
I. 0. 314. 

2. (1920) 13 Mad., 211=11 L. W. 150=37 M. 
L. J. 027=26 M.L.T. 1 ID -53 1. 0. 905 (F. B.) 
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PHILT.IPS AND DeVADOSS, JJ. 

Nagathal and other.-i ... Appellants— 

(Defendants). 


v. 

V. Arumugam Pillai and 

others ... Respondents 

(PlaintilTs and Defendants.) 

S. A. Nos. 1396 and 1397 of 1921, dated 
13bh November 1922 against the decrees 
of the Court of the Sub. J. of Dindigul in 
A. S. Nos. 42 and 43 of 1921. 


T. P. Acty S. 83— Deposil — Me.mc profits. 

Owing to quarrolfl among tho heirs of the 
mortgagee the amount was not drawn, but the 
amount was allowed by plaintill to remain in 
depo<^ib until hia suit for redemption was decreed. 
He had thus done all he could .to enable the 
mortgagee tc draw the amount as the money wa? 
nob wi hdrawn by him before the heirs could 
settle their disputes, lleld^ interest ceased to 
run from the date of the deposit and mortgagor 
was thence entitled to mesne profits. 

K. S'. Ganapathy Iyer and M. S. 
Venkatarama Iyer —for the Appellants. 

K. S. Jayarama Iyer —for the Respond¬ 
ents. 

Judgment. —In this case the mortgage 
money was deposited by plaintiff in Court 
under 3. 83, Transfer of Property Act, to 

E 'le credit of the mortgagee’s heirs. Owing 
t quarrels among the heirs, the amount 
as nob drawn, but the amount was 
allowed by plaintiff to remain in deposit 
until his suit for redemption was decreed. 
He bad thus done all he could to enable 
the mortgagee to draw the amount as the 
money was not withdrawn by him before 
the heirs could settle their disputes, as 


was the case in Thevaraya Beddy v. 
Venkatachalam Pandithar (1) In this 
case, therefore interest ceased bo run from 
the date of the deposit and the Subordinate 
Judge was right in allowing mesne profits 
to plaintiff. This being so his order as to 
costs must also stand. 

3econd Appeal No. 1396 of 1921 is dis¬ 
missed with costs of the plaintiff. 

Second Appeal No. 1397 of 1921 is dis¬ 
missed for the same reasons bub without 
costs. 

Appeals dismissed. 

I. (1016)40 Mad. 804=4 L. W. 433=31 M. 
Xj. j. 543 =(1910) 2 M. W. N. 321=20 M. L. T. 
403=37 I. 0. 444. 
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Ramesam, J. 


Koilpillai Samban 


* 

V. 

Sappanimuthu Samban 
and another 


Petitioner 

(Defendant). 


Respondents 

(Plaintiffs). 


Civ. Rev. Petn. No. 870 of 1921, dated 
9bh November 1922, under 3. 25 of Act 
IX of 1837, praying the High Court to re¬ 
vise the order of the Court of the Db. 
Munsif of Tubicorin in C.M.P. No. 385 of 
19 j1. 


Provincial Small Cause Court Act (0 of 1807) 
.S'. M^Dclay in chalan due to officers of Court. 

When the party has applied for a chalan and 
the delay in issuing the chalan is the delay of 
the oEEicers of the Gourb. the maxim ntrnc pro 
tunc applies. Not mentioning to the office that 
the chalan is wanted urgently cannot be regard¬ 
ed as negligence and Court should excuse delay 
in such a case. 

A. Stoaminatha Iyer —for the Petitioner. 

L, Krishnaswami Iyer —for V. K. Maha- 
deva Sastri —for the Respondent. 

.Judgment. —Following the decision in 
Mahomed Akhar Zaman Khan v. Sukhdeo 
Pande (1) and Mu7ina Lai v. Badha 
Kishan (2) (the latter of which was cited 
before the District Munsif but not distin¬ 
guished or otherwise dealt with by him), 
I hold that when the party has applie^k 
for a chalan and the delay in issuing bhe| 
chalan is the delay of the officers of thej 
Court and after the issue of the chalan, hel 
deposited the amount immediately: th®! 

1. (1911) 13 0. L.J. 467=10 1.0.51. 

9. (1015) 37 All. 691=13 A. L. J. 793==i>y 

I. 0. 186. 
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maxim nunc pro tunc applies and the appli¬ 
cation for chalan (in such circumstances) 
is equivalent to the deposit. 

Even if excusing delay is necessary, the 
view of the District Munsif that the High 
Court by its rules cannot' affect S. 17 of 
Provincial Small Cause Courts Act is 
clearly opposed to Sudalaimuthu Kudum- 
han V, Andi Reddiar (3). The statement 
of the District Munsif that the deposit 
was not made in time on account of the 
negligence of the petitioner is opposed to 
all the facts that appear on the record. 
Not mentioning to the office that the chalan 
is wanted urgently cannot be regarded as 
negligence. Therefore, even if it were 
necessary to excuse the delay, I hold this 
is a case in which the delay ought to be 
excused. I reverse the order of the Dist¬ 
rict Munsif and direct him to dispose of 
the petition according to law. The peti¬ 
tioner will have the costs of the Revision 
Petition. Costs in the lower Court will 
abide the result. 

_ Petition alloived. 

3. (1922) Mad. 186=45 Mad. 628=42 M. L. J. 

181=15 L. W. 4:}4=(1922) M. W. N. 266=30 
M. L. T 342=66 1. C. 104. 
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Spencer and Venkatasubba Rao, XT. 

The Official Receiver, Tanjore 

V- ■ ■ Appellant. 

R> S, Natarajn Sastrigal and 

... Respondents 
Appeal Nob. 307 and 308 of 1922, datec 
22nd December 1922, against the order 
dated 27th July 1922 of the District 
Court of East Tanjore at Negapatam in 
Insolvency Petition No. 3 of 1921 and 

appeal against the order, dated 15th 
August 1922. 

{a)Prov, Ins. Act (F of 1920) Sec. lb~Receive> 
can appeal. 

It ia clear from S. 75 that the Official Receiver 
w one of the peraona who haa a right of appeal if 
a la aggrieved by order of la Court acting in its 
naolvenoy juriadiotion. 

[p. 356, Gol. 1.] 

lb) Prov. Ins. Act (F of 1920) S. b-Rcview. 

‘liat the Court “ shall have the 
u a'®*! shall follow the same procedure 

nal exercise of its origi- 

luiisdiotion." Therefore the District 

aUe? ‘ il'agally in altering his order 

auer it had been passed. 

[P. 356. Col. 1.] 

Recnfcr.'’' 

the “otherwi.ae direct" refer not only to 

the point of time when the appointment of a 


xvaeoivor unuor o. oo maue, but iiUo the poriod 
flubaequent to tho appointment That iw to nay, 
the court may not only at the initial stage 
appoint a special Receiver for valiil reasons but 
it may, if good grounds are shown, remove tho 
Official Receiver appointed originally at any 
time whatsoever. All insolvencies should ho 
kept within the control of tho Official Reeei ver, 
unless very exceptional reasons, such as reasons 

connectei with the personality of tho Receiver 

are pub forward to deprive him of that control 

[P. 357, Col. 2.] 

T. J/. Krishnaswami Iyer — for Appeh 

lanfc. 

T. V. Muthukrishna Iyer, A. V. Visva- 
natha Sastri and T. T^ Rarnanatha Iyer.— 
for the Respondents. 

appellant is the 
OHicial Receiver of the Tanjore District 

fie appeals against the orders of the Dis¬ 
trict .Judge of East Tanjore appointing a 
Special Receiver in I. V. No. 3 of 1921 in¬ 
stead of the OITicial Receiver, in whom 
the insolvent’s property would ordinarily 
vest under S. 57 of Act V of 1920. It app¬ 
ears that when the adjudication of insol¬ 
vency was made, the District Judge vested 
he property m the Official Receiver on 
the 26th July, 1922. The next day at the 
instance of the vakil for some of the insol¬ 
vents the District Judge reconsidered his 
order and substituted Special Receiver ” 

S °%7 ohis order, 

ft. a/. El. 2 permits the Court to make 

such an order for special reasons. The 

Ufficial Receiver moved the Court to 

reconsider this second order, but the Dis- 

aTsuS ““ •» “■« !«“■ 

In these appeals a number of points 
have been raised on either side. It is con- 

entitled to appeal under 3. 75 and that 
even if he is so entitled, the Court has given 

clfer "i^tZ ' ^ special Re- 

present case and that we 

should not interfere with the District 
apjellant'co f ‘’he 

appellant contends that the Court having 
passed a final order on the 26th of July 
had no power under the Provincial 

nsolvency Act to review that order 
econdly that the rules framed under 

the Provincial Insolvenrv A^f u* i 
have the effect of law by virtue of tfg 

an OffiZ ^ to remove 

Rule iZ appointed {vicfc 

a TpecSl Ree? ' "" appointing 

special Receiver are not sufficient reasons 
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for making an exception to the general 
rule. 

On the first point it is clear from S. 75 
that the Official Receiver is one of the 
persons who has a right of appeal if he is 
aggrieved by the order of a Court acting in 
its insolvency jurisdiction. Offi>cial Assignee 
of Madras v. Ramachandra Iyer (1) affords 
an instance where the Official Assignee, 
who stands in a similar position to the 
Official Receivers in the mofussil, was re¬ 
garded as a person ‘aggrieved’ and was per¬ 
mitted to appeal. That case proceeded 
largely on the authority of an English case 
Ex parte Sidehothain : Tn re Sidehotkom (2). 
lb appears from the notes at page 459 that 
the question of the removal of the Trustee 
was one of the matters that came up for 
consideration, and the learned Judges 
declared that a Trustee in Bankruptcy 
would be entitled to appeal from an order 
of the Court if he thought it unjust and 
that he would be a person * aggrieved ’if a 
decision had been pronounced which had 
wrongfully refused him something to which 
he was entitled. I hold therefore that the 
appellant has a right of appeal. 

Although the Provincial Insolvency Act 
does not contain any provision for review¬ 
ing orders already passed, 3. 5 provides 
that the Court *' shall have the same 
powers and shall follow the same proce¬ 
dure as it has and follows in the exercise 
of its original civil jurisdiction. ” 1 am there¬ 
fore not prepared to hold that the District 
Judge acted illegally in altering his order 
after it had been passed. 

Next the provision in R. 12 that ** the 
Court may remove or discharge any Receiver 
or Interim Receiver other than an Official 
Receiver” appears to have been so worded 
in consideration of the fact that under 3. 57 
of the Act the power of appointing Official 
Receivers is vested in the Local Govern¬ 
ment and, therefore, no Court has the 
power to remove an Official Receiver from 
his office. Where the appointment of an 
Official Receiver bo take charge of a parti¬ 
cular insolvency is concerned, the proviso 
to R. 11 allows the party bo apply bo the 
Court to set aside the appointment of the 
Official Receiver and to ask that a special 
Receiver may be appointed in his place. 
Even if that proviso was intended to 

1. (1908) 33 Mad. 134=7 M. L T. 214=5 I. 
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*2. (1880) U Ch. D. 458=49 L. J. B. K. 41 = 
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apply to cases where orders of adjudication 
have been made by the Official Receiver 
himself, unless the contrary appears we 
may assume that Courts have power to 
make such orders from time to time as are 
necessary for dealing with the insolvent's 
estate. Under S. 16 of the General 
Clauses Act whenever a power to make an 
appointment is conferred, the authority 
having such power must be deemed to 
have power also to remove any person 
appointed by it in exercise of that power, 
I therefore hold that the District Judge 
was 'legally empowered to set aside his 
own order appointing the Official Receiver, 
if there were special reasons for doing so. 

The reasons given in the District 
Judge s order are that it was better in the 
interests of all parties concerned that a 
Special Receiver residing in Negapatam 
should be appointed bo deal with the in¬ 
solvent’s property. The Official Receiver 
was an Interim Receiver before the ajudi- 
cation, and there is nothing bo show that 
any personal reason existed for his being 
superseded The property of the insol¬ 
vents is nob situate at Negapatam, where 
the special Receiver lives, but in a village, 
which is accessible from Tanjore as well 
as from Negapatam ; and during the 
management of the Interim Receiver, he 
was leasing out the lands and doing such 
other necessary acts for the management 
of the insolvent’s estate. The remunei- 
abion of Official Receivers, who are paid 
a fixed salary by Government, depends 
partly upon the receipts obtained by them 
in administering various estates in their 
district ; and those receipts will be di¬ 
minished if special Receivers are appointed 
superseding the authority of the Official 
Receiver. The reasons given by the 
District Judge and those appearing 
in the affidavits of the creditors are not 
sufficient in my opinion bo outweigh the 
general importance of keeping all insol¬ 
vencies within the control of the Official 
Receiver, unless very exceptional reasons, 
such as reasons connected with the per¬ 
sonality of the Receiver, are put forward 
bo deprive him of that control. 

The District Judge’s order must be 
vacated and in lieu thereof the Official 
Receiver will be directed to take charge of 
the insolvent’s estate. The appellants 
costs in C. M. A. 307 in this Court will 
be defrayed out of the insolvent’s estate. 
There will be no order'as to costs io 
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Venkatasubba RAO, J:—The first ques¬ 
tion to be decided is whether the Official 
Receiver is entitled to appeal against the 
orders passed. Is he a person aggrieved 
under S. 75 of the Act? On the 26th 
July, 1922 an order of ajdudication was 
made and the Official Receiver was 
appointed Receiver of the property of the 
insolvents. On the following day the 
District Judge varied bis order of the 
26th and appointed a special Receiver. 
The latter applied for the setting aside of 
the order made on the 27tb of July, and 
on the 15th of August, the District Judge 
passed an order refusing to reconsider his 
decision. The Official Receiver has filed 
two appeals, one against the order of the 
2/bh of July and the other against that of 
the 15bh of August. 

Various cases were cited in the argu¬ 
ment bearing on the interpretation of the 
words ‘ a person aggrieved.” Bub I think 
it is sufficient to refer to two of them. In 
hix parte Sidebotham (2), James, L. J. 
observed that if the Court acted ion a re¬ 
port by the Comptroller in Bankruptcy 
that the trustee had been guilty of a mis¬ 
feasance, or neglect, by which the estate 
had sustained a loss which the trustee 
ought to make good, the trustee would be 
entitled to appeal from the order of the 
Court, if he thought it unjust. This 
obeservation is no doubt obiter bub is en- 
titled to great weight. The Lord Justice 
said A person aggrieved ’ must be a man 
who has suflered a legal grievance, a man 
against whom a decision has been pro¬ 
nounced which has wrongfully deprived 
im of something or wrongfully refused 
him something, or wrongfully affected his 
title to something.” Lord Esher. M. R 

^ (3). referring to 

the definition given by James, L. J. 

observed that the words used were “ legal 

grievance and nob “ pecuniary grievance 

or grievance to person or property ” and 

urther added that a person aggrieved ” 
Vfta ^9-0 against whom a decision 

fulL rlT which has wrong- 

— the Offici al Receiver suffered a 


wrongfully 

deprived of something ” lie was removed 
from office and his application to recon¬ 
sider the order was refused. He was 
entitled to say that his appointment 
should nob have been set aside ! lie had a 
right to ask that he should bo restored to 
office. He was aggrieved by the orders 
made against him. 

This leads me bo the consideration of 
the second question, Can tlie Court remove 
an Official Receiver who has been appoint¬ 
ed Receiver of an insolvent’s estate from 
his office of such Receiver of that estate? 
The answer would depend upon the con¬ 
struction of 3. 57, Cl. (2), 

S. 56, Cl. (l) and Cls. (l) and (2) of S. 57 
run thus :— 

S. 56, Cl. (1) :—The Court may, at the 
time of the order of adjudication, or at 
anytime afterwards, appoint a Receiver 
for the property of the insolvent, and such 
property shall thereupon vest in such a 
Receiver. 

o7. Cl. (l)The Local Government 
may appoint such persons as it thinks fib 
to he called Official Receivers under this 

Act within such local limits as it may 
prescribe.” 

S. 57, Cl. (2) 'Where any Official 
Receiver has been so appointed for the 
local limits of the jurisdiction under this 
Act, he shall be the Receiver for the pur¬ 
pose of every order appointing a Receiver 
or an interim Receiver issued by any such 

Court, unless the Court for special reasons 
otherwise directs.” 

It will be seen that an Official Receiver 
becomes m virtue of his holding that office, 
a Receiver of the property of the insolvent! 

If a Receiver for the property is appointed. 
The Court however for special reasons 
may otherwise direct. In my opinion 
the words otherwise direct” refer not 
only to the point of time when the 
appointment of a Receiver under S. 56 
18 rnade, hut also the period subsequent! 
to the appointment. That is to say 
the Court may not only at the initial, 
stage appoint a special Receiver for valid 
reasons but it may, if good grounds are 

shown remove the Official Receiver ap¬ 
pointed originally at any time whatsoever. 
This construction will avoid an absurdity 
that the Official Receiver once appoint 

thn by the Court even 

though he may be guilty of ihisappropri- 
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ation or fraud or is shown to have an inter¬ 
est adverse to that of the creditors of the 
insolvent. I am therefore of the opinion 
that under S. 57, Cl. 2, the Court has the 
power to remove the Official Receiver from 
his office of Receiver for the property of 
an insolvent. 

It has been argued that R. 12 of the 
Insolvency Rules negatives this power. I 
must say that there is considerable force in 
this argument. If this be the effect of 
R. 12, I am prepared to hold that it is 
ultra vires. 

It has next been pointed out that R. IT 
specifically provides for the setting aside 
of the appointment of tlie Official Receiver 
and for the appointment of a special Re¬ 
ceiver. If this be the right construction, 
R. 11 would be inconsistent with R. 12. I 
am inclined to think that the proviso refers 
only to the cases specified in Cls. 4 and 5 
i.e.y to the Official Receiver appointed for 
the property of the insolvent in cases 
where the Official Receiver is empowered 
to make orders of adjudication.” The 
decision of the question however does not 
depend on a construction of these rules but 
I would take this opportunity to suggest 
that a ^revision of Rr. 11 and 12 may be 
made. 

The third point relates to the merits of 
the appeal. The Official Receiver was re¬ 
moved on the ground that his bead-quarters 
was at Tanjore. that there was a single 
Receiver appointed by the Government for 
the two districts, the East and West Tan¬ 
jore and that therefore a person in the 
locality should be perferred. The Govern¬ 
ment has appointed one Official Receiver 
for the area comprised within the two 
districts, and if the reason given by the 
District Judge should be held sufficient to 
appoint a special Receiver, the reason 
would exist in every case and the Official 
Receiver could never be appointed Receiver 
for any property within the jurisdiction of 
the District Judge of East Tanjore. I am 
utterly unable to regard this a special 
reason under‘S. 57 of the Act. 

I therefore agree with the order pro¬ 
posed by my learned brother. 

Appeals allowed. 
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Oldfield and Devadoss, JJ. 

{Jambapitram) Suhbiah and others 

... Appellants (Defendants) 

V. 

Gundalapudi aHas MittameediVenkatarawr 
ayya ... Respondent (plff). 

3. A. No, 816 of 1921, dated 26th October 
1922, against the decree of the Court of the 
Temporary Sub. J. of Cuddapah in A. S. No. 
16 of 1910. 

Co-sharer-^lmprovement 

Ono tonant-in-commoD, who makes improve 
ments on the property of the co-tenancy, cannot 
ordinarily be entitled to compensation for doing 
so, except when he had expended necessarily or 
with the concurrence of the other co-tenant. 

S. Varadachariar —for the Appellant,s 

P. Naryanamurthi and E. Kamanna — 
for the Respondent. 

Jui)(rMENT, J. :—Some argument was 
addressed to us on behalf of the defendants, 
appellants, with reference to the calcula¬ 
tions, on which the lower Court’s judgment 
is based. We have not, however, been 
shown how any question of law is raised in 
connection with their correctness and we, 
therefore, decline to interfere with the 
conclusions, in which those calculations 
result. 

The remaining ground, on which the 
appeal is argued, is against the lower ap¬ 
pellate Court’s refusal to make any provi¬ 
sion in its decree for an award to the 
defendants on account of the improvments 
they alleged they have made on the suit 
property. The suit property is part of a 
larger area in common ownership of the 
plaintiff and the defendants. The plaintiff 
let his unascertained share to the defend¬ 
ants, and the present suit is brought for 
the eviction of the defendants from that 
share, the form of the decree being of 
course a decree for partition by metes and 
bounds of the plaintiff’s share and delivery 
to him of possession thereof. It cannot 
therefore at present be said that the im¬ 
provements are on the portion of which 
the plaintiff will be entitled to delivery. 
But in any case we cannot see how one 
tenant-in-common, who makes improve¬ 
ments on the property of the co-tenancy» 
can ordinarily be entitled to compensation 
for doing so. The defendant’s argument 
has been based on the dictum of Mookerjee 
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in Upendra Nath v. Omes Ghunder (l) 
that : 

“ If one joint; owner has in good faith effected 
valuable improvements upon the common pro¬ 
perty at his own expense, equity will take this 
fact into consideration upon a partition and in 
some way will make an allowance to him there¬ 
for, in addition to his rateable share of the 
property.*' 

The learned Judge has proceeded to ex¬ 
plain the nature and the grounds of this 
equity but we prefer to decide whether 
any such principle as that relied on by him 
is really recognised by authority. Certainly 
it is not recognised in the unqualified form, 
in which he stated it, in the cases referred 
'to in his judgment. In Swan v. Swan (2) 
the Court ordered a reference for an ac¬ 
count to be taken of what had been 
expended by a co-tenant necessarily 
or with the concurrence of the other 
co-tenant ; and these qualifications were 
fully recognised in hi re Jonea, Far¬ 
rington V. Forrentor (3). No doubt the 
reference in that case to the observations 
of Cotton, L.J., in Leigh v. Bicl ton (4) ig 
at first sight in favour of the existence of 
a general right in one co-tenant to com¬ 
pensation for improvements made by him 
against another. But the judgment of 
Brett,L.R., and of the other learned Judge 
in Leigh v. Dickson (4) amply sustain the 
right, as subject to proof of the necessity 
for repairs or improvements or of the co- 
tenant’s concurrence, express or implied 
in their execution. The portion of the 
judgment of Cotton, L. J., to which refer¬ 
ence has been made, appears, on a perusal 
of his judgment as a whole, to be concerned 
solely with procedure, that is with the 
existence of a remedy in equity by a 
partition suit, which the common law 
could not afford. In the present case the 
aefendants have never in their written 
statement or elsewhere alleged the plaint- 
itt s concurrence, expressed or implied, in 
what they did ; and no issue on the point 
was framed or even asked for. In these 
circumstances this objection to the lower 
Appellate Court’s decree must fail. 

The Second Appeal is therefore dismis- 

Appeal dismissed 

2. (1820) 8 Price 57l 

3. (1893) 2 Ch. 461. 

4. 15 Q.B D. 60. 


- 15 C. W. N. 375= 
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Spencer and Venkatasujjha Uad, jj. 

M. Narasayifa and others... AppollanfeB — 

(Gounfcor-pofcifc loners.) 

V. 

A. Venkatappa ... HeRpondenfc- 

(PebibionorJ. 

Appeal No. 59 of 1922, (labed 2r>bli 
October 1922, against bho order of the 
Db. Court of Ananbapur in (). P. No. 4i 
of 1920, dated 29bh November 1921. 

Gmrdiay}, and Wards Ac(, S. il(i)~Presumptivt' 

heir — Minor’.s weijare. 

Incase of claims of distant relations there is 

no question of preference other than what ari.ses 
from a consideration of the minor’s welfare 
which IS _raade the paramount consideration 
under S. 1 / (.) and (2). The presumptive heir 
to the property of a minor is not a suitable per¬ 
son to be appointed guardian of his person, as 

such a person stands to gain by the minor’s 
death. 

K. G. Babii Rati for the Appellants. 

S, Ranganadha Iggat—[or the Respond¬ 
ents. 


Judgment.— The learned District Judge 

appears to have selected the petitioner to 

be the guardian of the minor’s person 

chiefly on the ground that as he says he 

would under Hindu Law be the preferable 
guardian. 


^ W 


A A (A V u 




♦ ,1 > -— VVIJC 

18 his mothers brother is more nearly 
related to the minor, and when the claims 
of distant relations like petitioner and 2ad 
3rd and 6th counter-petitioners have to be 

compared there is no question of preference 
other than what arises from a consider¬ 
ation of the minor s welfare which is made 
the paramount consideration under 3 17 
fl) and (2) of the Guardian and Wards Act | 
It has been often laid down that thel 
presumptive heir to the property of a 
minor IS not a suitable person to be 
appointed guardian of his person, as such a 
person stands to gain by the minor’s 
death (see Sami Row v. Elivatha Row (1); 
Knsto Ktssor Neoghy v. Kadermoye Dossee 
U;, and Krishnaswnmi Ghetti v. Cottah 
Mangammah (3). The petitioner as the 
nearest agnate is in this case the person 
who should succeed to the minor’s pro- 

liappened to the minor, 
ihe Ist counter petitioner is unmarried 
and in a ^pendant position. The minor 


1 . 

2 . 

3. 


(1906) 16 M. li. J. 357 
2 0. L. R. 583. 

(1911)’1 M. W. N 365 


= 10 I. 0. 283 
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is of tender age and will need maternal 
care for some years to come. Such care 
is not to be looked for from Isb counter¬ 
petitioner or from the minor’s step-sister, 
a girl of 16 who lives half the year with 
petitioner s witness 4 who is himself nob 
a near relation and she further is of 
marriageable age and likely nob to remain 
long in petitioner’s house. 

The 2od and 6bh counter-petitioners are 
nob shown to have any particular qualifi¬ 
cation and they are very near heirs though 
nob the next presumptive heirs. 

Under these circumstances wo think that 
the 5th counter-petitioner whose brother 
has married the 3rd counter-petitioner's 
daughter is the person who is likely to be 
the most disinterested protector of the 
minor's person. 

The District Judge’s order appointing 
the petitioner guardian of the minor's 
property will stand upon the conditions set 
out at the end of the order, bub in reversal 
of his order we appoint the 5bh counter- 
petitioner guardian of the minor's person. 
The order allowing Rs. 10 per mensem 
for the maintenance of the minor and 
his step-sister will be altered by providing 
Rs. 5 for the minor and Rs. 5 for 
Narasamma. This will be an ample sum 
in our opinion for the minor’s maintenance 
in view of the 5bh counter-petitioner’s 
ofTer to maintain the minor at his own 
cost. Each party to boar their own costs 
in this and in the lower Court. 

Order modified. 
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K. S. Venkatarama Ljer ... Petitioner — 

(Respondent). 


V. 

V. Hamid flultan Mara- ... Respondent 
cayar Sahib Bahadur (Petitioner). 

Petition No. 759 of 1922, dated 5bh 
December 1922, under S. 115 of Act V of 
190S and S. 107 of the Govt, of India Act 
praying the High Court to revise the order 
of the Court of the Sub. J. of Nagapatam. 

(a) Civil P. C.y S. 115 — Order on Election 
Petition. 

The High Court could revist an order of a 
Sub-J. on an election petition, if he had acted 
with material irregularity or illegality. 

[P, 360, Col. 2.] 

(b) Corporation—Essentials of legality.—Taluk 

Boa rd» - - 

It is not the appointment of mombera that 
constitutes the Taluk Board, its constitution is 


created by the Act and the notifications. The 
eventuality occurring at some time or another of 

all the seats not being filled is contemplated by 

the Act The act of a Taluk Board would not be 
illegal,^ even if 'a vacancy, occurring after its 
formation, remained unfilled. Every seat need 
not be filled even at the first constitution of the 
board in order to make it a legally constituted 
body. A corporation may exist by common law, 
by Royal Charter, by authority of Parliament, 
by prescription, or by custom, and not other¬ 
wise. “ A corporation is not invalid merely 
because at the moment of its creation it does not 
in fact exist, so long as it is capable of coming 
into existence ** Where the corporation con¬ 
sists of a head and members, they may be 
appointed after the foundation 

T. M. Krishnaswami Iyer —for Appellant. 

‘S'. Swaminathan —-for the ReBpondent. 

Judgments Spencer, J.—This Civil 

Revision Petition is connected with an 
order made by the Subordinate Judge at 
Negapatam in reference to an election to 
the Taluk Board of Negapatam under the 
powers possessed by him as an enquiring 
authority under the rules in Appendix D 
to the Madras Local Boards Act. 

An objection has been taken that we 
have no power to revise the order of the 
Subordinate Judge,' which by R. 12, Cl. 3, 
of the rules for the conduct of inquiries 
and the decision of disputes relating to 
elections is declared to be final, after he 
has decided* whether an election is void 
for non-compliance with the provisions of 
the Act or the rules made thereunder. 
This question has been fully considered 
by a Bench .of this Court, on which my 
learned brother was one of the Judges, 
when it was decided that the High Court 
could revise an order of a Subordinate 
Judge on an election petition, if he had 
acted with material irregularity or 
illegality (see Bamamami Goundan v. 
Muthu Velappa Goundon (1). I agree 
with that decision in preference to 
the decision of Devadoss, J. sitting as a 
single Judge in Daivanayagam Pillai v. 
Mohideen Bowther (2) and I do not think 
that anything useful can be added to the 
reasons given therein. 

As to the merits of this petition, it 
appears that originally there was one Taluk 
Board at Negapatam, which comprised the 
revenue taluks of Negapatam and 
Nannilam. When the revised Local Boards 

1. (1023) Mad. 102=16 M. L. W. 848=44 H- 
L. J. 1=1023 M. W. N. 133. 

2. (1023) Mad. 160=44 M. L. J. 30=16 M. L- 
W. 827=1922 M. W- N. 818, 
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Act of 1920 came into force, the Govern¬ 
ment decided to bifurcate the existing Taluk 
Board and to provide a Taluk Board for each 
revenue taluk under S. 6 of the Act, which 
reQuires that there shall be a Taluk hoard 
constituted for each taluk, the Government 
having the power under S. 4 to declare by 
notification any part of a district to bo a 
taluk. In order to effect this bifurcation, 
the necessary notifications were published 
in the Furt St. Gporqe Gazette. In the 
Gazette of the 3rd January, 1922, the 
Government fixed under R. 9 of Sch. 10 of 
the Act the Ist of April, 1922 as the date 
for the first reconstituted Taluk Boards 
in the Tanjore district to come into 
existence. R. 9 of Schedule 10 requires 
that the date fixed by notification should 
be not later than one year from the com¬ 
mencement of this Act, power being given 
to extend the period by six months for 
special reasons. The Act came into force 
on the 4th January, 1921 and the date 
fixed for the Taluk Board coming into exist¬ 
ence was the 1st April, 1922. Thus this 
notification was quite in order. 

Next by notification, No. 581, published 
in the Fort St. George Gazette of the 15th 
August, 1922,the Government acting under 
the powers, already referred to, of declar¬ 
ing by notification any part of a district 
to be a taluk and cancelling notifications 
previously issued, notified that the notifica¬ 
tion constituting the existing local fund 
taluk should he cancelled with effect from 
the 15th of August and that from that date 
the taluks of Negapatam and Nannilam 
should be taluks for the purpose of the Act, 
and that the properties vested in the old 
Baluk Board of Negapatam should vest in 
the new Taluk Boards of Negapatam and 
Nannilam, so far as they were situate 
within their respective jurisdictions. 

Under 3. 10 of Act XIV of 1920 
the District Board is empowered to 
fix the total number of the members 
of the Taluk Boards within its jurisdic¬ 
tion subject to the maximum of 24 and 
the minimum of 12 laid down in 3. 7. In 
present case, the District Board c( 
lanjore resolved that the number of 
members of the Negapatam Taluk Board 
6 ould be twenty. Under the extraordi- 

vested in Government by 
fu appointing all the members of 
new Taluk Boards for a period not exceed- 

^g one year from their constitution, the 

Government by notification. No. 577 of 
1923 M-.46 


the 15th August, 1922 appointed 19 
gentlemen to be members of the Taluk 
Board of Negapatam fiV. B .—A tw-entieth 
member was not appointed till November 
2l8t, 1922, see Fort St. George Gn .eUe 
No. 47 dated 21-11-22). As soon as the 
notification of the 15th August, No. 581, 
was published, a meeting was fixed for 
electing a President of the new taluk 
board on the 2lst August, 1922, and the 
petitioner in this Court was elected, [t is 
his election that the Subordinate Judge 
has held to be invalid for the reason that 
there were only nineteen members in the 
reconstituted Taluk Hoard of Negapatam 
at the time of the election. 

The Subordinate Judge has expressed an 
opinion that there was no legally recons¬ 
tituted Taluk Board in existence on the 
date of the election. His reasons for 
coming to this extraordinary conclusion 
are rather difficult to understand. Ho 
seems to think that because under 3. 10 
cf Act XIV of 1920 the district Board 
should declare what should be the total 
number of members of a Taluk Board, it is 
a ^iine qua non for the effective constitu¬ 
tion of the Board that the full number 
should be^appointed or elected. He points 
out that the total number ’ does not 
mean tlie maximum number,' and that 
the words are, ‘ what shall be the’ total 
number, not ‘what may the total num 
her. One short answer to this argument 
would be to observe that ‘ the total num¬ 
ber does not mean the minimum 
number. If his opinion is that a corpo¬ 
ration is incompetent to do business so 
long as there is a vacancy among its mem¬ 
bers, I can only say that lie has given no 
reason for his supposition. He seems to 
think that it is the appointment of mem¬ 
bers that constitutes the Board, and to 
forget that its constitution is created bj 
^he Act and the notifications. R. 6 ol 
bch. II states that ‘no business shall be 
transacted at a meeting of any Local Board 
unless there be present at least one-third 
of the number of members then on the 
Local Board. ’ This shows thatithe even¬ 
tuality occurring at some time or another 
of all the seats not being filled is contem- 
plat^ by the Act. Dr. Swaminathan for 
the Respondents was not prepared to argue 
that the Act of a Taluk Board wo uld bo 
illegal, if a vacancy, occurring after its for¬ 
mation; remained unfilled ; but, be contend¬ 
ed tbat every seat should be filled at the 
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first constitutioii of the Board in order to 
raako it a legally constituted body. Even 
this theory is not maintainable. Lord Hals- 
bury in his Laws of England, Vol. VIII at 
page 313 says : “ A corporation may exist 
by common law, by Tloyal Charter, by 
authority of Parliament, by prescription, 
or by ouBtom, and not otherwise. ’’ 705. 

A corporation is not invalid merely 
because at the moment of its creation it 
does not in fact exist, so long as it is 
capable of coming into existence. Where 
the corporation consists of a head and 
members, they may be appointed after the 
foundation''. 70S. So, Inthecase of StUtjn\ 
Hospital (3), it was made clear that a 
corporation is created by Letters Patent 
immediately upon the issue of the Letters 
Patent. It is then a corporation in 
abstract and becomes a corporation in 
concrete when the master is named. In 
Lai Singh v. Ghanshavi Singh (4) the 
instance is cited of the Calcutta High 
Court, in which a Letters Patent ordained 
that it should consist of a Chief Justice 
and 13 Judges, but only a Chief Justice 
and 12 judges were appointed. The argu¬ 
ment that Court was not properly cons¬ 
tituted until a 13th Judge was appointed 
was proved to be unsound and ridiculous. 
(See the Judgment of Mr. Justice Brod- 
hurst at pages 633 to 635). In Santhalva 
V. Manjanna (5) it was held by Abdur 
Rahim, J. that a committee appointed under 
Act XX of 1863 could not exercise its 
powers unless the original number of 
members continued to belong to it. This 
view was discredited in Sitha-ravia Chetty v. 
Subramania Aiyar (6) and in Raghunandan 
Ramanuja v. Bibh7Ui Bhiishan (7) where 
it was held that the powers of a committee 
were not suspended by the occurrence of 
a vacancy among themselves. 

As it is the Charter Act and the Letters 
Patent that constitute a High Court and 
not the appointment of the Judges who 
compose the Court, so it is the Local 
Boards Act and the notifications of Govern¬ 
ment that constitute a Taluk Board and not 
the appointment of members. This is the 
point which the Subordinate Judge has 
failed to appreciate with the consequence 

3. (1612) 10 Coke's Reports 31 (a). 

4. (1887) 0 All. 625=7 A. W. N. 154 (F.B.). 

5. (1910) 34 Mad. 1=8 M. L. T- 213=(1910) 

M W N. 608=20 M. L. J. 814=7 I. C. 754. 

6. (3915) 39 M. 700=30 M. L. J. 29=19 
M li. T 25=3 L. V/ 43—32 I. C. 213. 

7. (1^12) 39 Cal. P>4=12 I. C. 147. 


that he has fallen into the error of Buppos~ 
ing that there was never any legally con- 
sbitutod Taluk Board of Negapatam under 
the new Act. His decision upon this point 
must bo overruled, aud he will be directed 
to take the petition again on his file and 
to dispose of the other objections to the 
election referred to in paragraph 8 of his 
order, and to make the necessary declara¬ 
tion and order under rule 12 of Appendix 
D to the Act. Costs in this Court will abide 
and follow the result. Vakil's fees in this 
Court are fixeJ at Rs. 100. 

Vrnkatasujjha Rao, j.*—I agree. 

Petition allowed. 
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SCHWABE, C. J. 

Perumal Chetty ... Appellant. 

V. 

il'. Kandasamy Chetty ... Respondent. 

O. 3. A. No. 8201 of 1922, dated 4th 
December 1922, sought to be preferred 
against the order and judgment dated 3lBt 
March 1922 passed in the exercise of the 
Oridinary Original Testamentary Jurisdic¬ 
tion. 

Madrafi High Court Orighiai Side liules 
Ap2-fmdi:c //, No. 35 d- 36— OonU niiiom probate 
suit, 

A contentious probate suit is a final judgment, 
.so that a memorandum of appeal from it comes 
under serial No. 35 of Appendix 11 *‘of the Origi¬ 
nal Side Rules as being from a *’ final judgment. 
To constitute an order a final judgment nothing 
more is necessary then that there should be a 
proper litis conestotio and a final adjudication 
between the parties to it on the merits. A judg¬ 
ment is a decision obtained in action and every 
other decision is an order. 

G, Krishnaswami Iyer —for Appellant. 

Judgment :—This is a matter which, 
acting under 3. 5 of the Court Fees Act, 
VIL of 1870, [ have referred to myself to 
decide, the difference having arisen 
between the officer whose duty it is to see 
that any fee is paid and the suitor as to 
the necessity of payment of the fee. 

The question is whether the decision of 
a Judge sitting on the Original Side in a 
contentious probate suit is a final judg¬ 
ment, so that a memorandum of appeal 
from it comes under serial No. 35 of 
Appendix II of the Original Side Rules as 
being from a “ final judgment ' or under 
serial No. 36 as being from " any other 
judgment or order." The nature of the 
proceedings in contested probate suit is 
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clear from an examination of rules on 
the Original Side. By R. 474, where a 
caveat had been entered, tlie petition 
which had been previously issued by those 
claiming to be the legal personal represen¬ 
tatives to obtain the probate, and the 
caveat, shall be numbered and registered 
as a suit, in which the petitioner shall be 
the plaintiff and the caveator shall be the 
defenda,nt. Later sections provide that 
the petition and the caveat are to be taken 
as the plaint and the written statement of 
the defendant respectiivoly, and there 
are provisions made for the hearing 
of the matter, and for the payment of 
costs. It is argued that the decision arri¬ 
ved at by the learned Judge who tried the 
matter as a suit is not a final judgment 
and this argument is based on a passage 
in hx parte Chinerp fl), in the judgment of 
Lotton, L. J. In that case he had to con¬ 
sider the __meaning of the words, “ final 

t Bankruptcy Act, 
load, which ran if a creditor has obtain- 

ned a final judgment against him for 
any amount, execution whereon has not 
been stayed, and if a bankruptcy notice 
has been issued, the Court may make a 
receiving order. Cotton, L. J., observed : 

, 1 think we ought to give to the words 
hnal judgment’ in this sub-section their 
strict and proper meaning, i.r., a judgment 
obtained in an action by which a previ¬ 
ously existing liability of the defendant to 
the plaintiff is ascertained or established 
unless there is something to show an 
intention to use the words in a more 
extended sense.” But these words have 
been explained by Lord rJelborne, L. C. 
in Ex parte Moore : in re l< aithfull (2J as 
^ing expressions to be “ taken in connec¬ 
tion with the particular facts of the case 
n relation to which they are used,” and 

be gave another definition of “final judg- 

ordL .sfloct: “to constitute an 

ft unal judgment nothing more is 
ocessary than that there should be a 
proper hHs coneslatio and a final adjudica- 

rrii P^^ties to ,it on the 

ander P fo^*bwed in In re Alex- 

Zio -^lexande,- (3) and in 

veniZlAA' .bwmimoMer.s of Inland lie- 

tho same Vr ^ states 
-- . more concisely. He says. 


A judgment’ is a decision obtained in 
action and every other decision is an 
order.” In my judgment, the definitions 
of Lord Selborne and of Lord Esher are 
those that apply in the proper interpreta¬ 
tion of the words in the Appendix to the 
Original Side Rules. There must bo a 
final decision between the parties to a suit. 
Here by the rule there was a suit. The 
petition and the caveat were numbered 
and registered as a suit. The petitioner 
was the plaintiO and the caveator was tiia 
delendant. It tollows, in my judgment, 
that the decision between those parties 

was a judgment. That it was final I have 
not the least doubt. 

It 18 worth observing that the appeal 
from that decision must be under Cl. 15 of 
the Letters Patent, because it is only there 
that one finds a right of appeal from the 
Original Side, and that right to appeal is 
limited to judgments. From this it fellows 
that, if this decision is not a judgment, 
there is no appeal, and it would indoDd be 
a remarkable thing if no appeal lay from 
such a decision. Indeed in this case the 
appellant is driven to contend, that for the 
purpose of paying court-fees that it is not 
a judgment at all, but for the purpose of 
ftuy appeal, it is a judgment. 

I wish to say one word about the deci¬ 
sion of my brother, Coutts-Trotter, J 
in Mahomed Ishack Sahib v. Mahomed 
Moideen (5). In that case there was an 
appeal against an order on an application 
under the Guardians and Wards Act. The 
learned Judge said “if any one were asked 
whether this was a judgment or an order, 
he would certainly say it was an order and 
hold that It was an order and a final 
order. Applying his language I should 
say, if any one were asked whether this 
was a judgment or an order he would 
certainly say it was a judgment, it being 
quite different from an order on an applica¬ 
tion to a Court under the Guardians and 
vVards Act. 


S M §: f S: S?; 

■■■ 


It was argued in that case that serial 
JNo 3.5 m Appendix II was intended to in¬ 
clude hnal orders in the word “ Judgment ” 
and the learned Judge held that it did not. 
The AdvocateGeneral in this case wishes 
it to be understood that h.o reserves 'the 
right to r aise th at point again hereafter. Iq 

'‘21 = 13 M. L. J. 430^92^)' 
M. W. N. 511=16 M. h. W 210. ‘ 
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fche view that I take, it is unnecessary for 
mo to decide it. I only wish to say that I 
express no opinion on the subject what¬ 
ever. 

For these reason? the direction must be 
that the court fee payable on this Memo¬ 
randum of Appeal is Es. 150. 


1923. Madras 364 (1). 
Krishnan. J. 

N. Dwavaka Doss ... Petitioner— 

(Accused). 

V. 

G. NaTashnhalii Naidu ... Respondent — 

(Complainant). 

Cr. Rev. No. 553 of 1922, dated 
13—11—1922, petition No. 475 under 
Ss. 435 and 439 of the Code of Criminal 
Procedure. 1898, praying the High Court 
to revise the judgment of the Court of the 
Presidency Magistrate, Madras in C. C. 
No. 3523 of 1922. 

Penal Code S. 403— Dishonest intention. 

Where the accused kept the buffalo tied up in 
the verandah of hij< house which was open to the 
gaze of the public going about in the street, and 
the bufialo itself apparently strayed into his 
house and it is not denied that he himself had 
a month previously lost a bulfalo, and where in 
appearance this bullalo was very much like that 
buffalo, and whore the accused claimed it as his 
own as against complainant’s assertions. Held 
in these circumstances the finding of the Magis¬ 
trate that there was dishonest intention cannot 
be accepted. 

K. Eamanatha ,She7iai —for the Peti¬ 
tioner. 

K. Doraisami Iyengar —for the Respon¬ 
dent. 

Order :—This is an application to re¬ 
vise the judgment of the Second Presi¬ 
dency Magistrate, (George Town), Madras, 
in Calendar Case No. 3523 of 1922 on his 
file, in which he convicted the accused of 
an offence under S. 403, Indian Penal 
Code for having criminally misappropri¬ 
ated a buffalo belonging to the complainant. 

The finding of the Magistrate that the 
buffalo really belongs to the complainant 
is not now controverted, and must be 
accepted as a finding of fact in revision. 

But, as regards the plea of the accused 
that he acted bona fule in keeping the 
buffalo, it does not seem to have been 
properly disposed of by the Magistrate, 
The Magistrate observes in his judgment 
Pks follows: “ The defence vakil says 


that he (the accused) honestly believed 
it (the buffalo) to be his own and that 
therefore there was no dishonest misap¬ 
propriation ; it may be that, in the 
first instance, he honestly believed it to 
be his own and took it home; but he 
had no excuse to keep it when prosecution 
witness 1 went to his house, saw it, and 
claimed it to be his property ; as a matter 
of fact he refused to return'it to its owner ; 
this clearly shows he wanted to misppro- 
priate it and he was dishonest.” It is not 
very easy to follow this line of argument, 
for, if the man had honestly believed the 
buffalo to be his own, and if there was 
any strength in that belief, he would cer¬ 
tainly have stuck to that belief even when 
told that the buffalo was not his ; the fact 
that he refused to give up the buffalo rather 
supports his contention that he really 
believed that the buffalo was his. He seems 
to have kept the buffalo tied up in the 
verandah of his house which was open to 
the gaze of the public going about in the 
street. That is also a point greatly in his 
favour. The buffalo itself apparently 
strayed into his house. It is not denied 
that he himself had a month previously 
lost a bufl'alo. He says that in appearance 
this buffalo was very much like that 
buffalo. It is not at all unlikely that he 
might have mistaken this buffalo for hie 
own. In these circumstances the finding! 
of the Magistrate that there was dishonest^ 
intention cannot be accepted, and without 
a finding of dishonesty the offence is not 
made out. The conviction is, therefore, 
set aside, and the tine, if levied, will be 
refunded to the accused. The order as 
regards the disposal of the buffalo will 
not be interfered with, as the Magistrate 
accepted the evidence that the buffalo be¬ 
longs to the complainant. 

Conviction set aside. 
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Krishnan, J. 

{The) CroirjL Prof^ectUor ... Appellant. 



A. Duraisioami 


Accused. 


Crl. App. No. 1196 of 1922 dated 8th 
December 1922, under 3. 417 of the Code 
of Criminal Procedure, 1898 against the 
acquittal of the aforesaid accused by th® 


1923 HadraB 


RAMUDU IYER In re 


365 


Court of the Honorary Presidency Magis¬ 
trate, Egmore in C.C. No. 9,555 of 192'3. 

Madras Gity Police Act^ S. IS—Mule about cyclin']. 

The word “ ride” does not necessarily imply 
that the person riding should propel the bicycle 
himself. It may be that the rule as worded 
covers the case of a single person riding a 
bicycle. 

The Crown Prosecutor for Appellant. 

Judgment. —The interpretation put by 
the Honorary Magistrates on the rule 
referred to by them and published in the 
Fort. St. George Gazette of lOth February, 
19*22 No. 189’*' seems to be erroneous. 
The first part of the rule applies to ' the 
person who pedals the bicycle and takes 
■with him another on the same cycle ; and 
the latter part of the rule clearly applies 
to the person who allows himself to be so 
carried, for he rides the bicycle but not 
on the saddle. The word ride ” does 
not necessarily imply that the person 
riding should propel the bicycle himself. 
It may be that the rule as worded covers 
the case of a single person riding a bicycle 
in the manner the 2nd accused did. He 
pleaded guilty and therefore he should 
have been convicted but as the Crown 
Prosecutor does not ask for a sentence it is 
not necessary to inflict one now. But his 
acquittal is set aside. 

Appeal allowed. 

* Under S. 78 of the "Midraa City Police Act 
the following by-law was made by OovernmeDt : 

” No pet.son riding a bicycle in any street or 
public place shall be permitted to carry any 
other person on the same bicycle either on the 
handle-bar or on the back step or on the cross¬ 
bar and no person shall ride a bicycle in any 
street or public place in any other manner than 
on the saddle.” 
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'Krishnan, J. 

Ramudti Iyer ... Appellant (ist 

Accused). 

Cr. A. No. 1326 of 1922, Dated. 4th 
December 1922, against the judgment of 
the Chief Presidency Magistrate Madras 
m C. C. No. 10.116 of 1922. 

Penal Cide S, 411— Esseniiah- 

I p essence of an oSence under S- ill, 
. 1. G. to show that the person was in possession 
of the stolen property. Where the stolen pro¬ 
per y was traced to the accused’s po.ssession after 

months at least. Held, the presumption 
under B. 114 of the Evidence Act could hardly be 


applied. If cannot be assumed without ovidonoe 
that the accused's statomont is false. U is one 
thing to find the entry sought to be proved by 
the accused suspicious and to refuse to act upon 
it and another thing to find the falsehood of 
what is sought to bo proved. 

(a) Criminal Trial—Evid'ncc. 

Because the defence evidence is all untrue, it 
cannot be as.sumed that the accused is a dis¬ 
honest person, and therefore he had dishonest 
intention in receiving stolen property, it is the 
duty of the prosecution to establish by its own 
evidence that the accused is guilty. The weak¬ 
ness of the defence evidence is no ground for 
finding the accused guilty. 

Nugent Grant with K. U, Sha)ua llao 
and -S'. Ghinuasioami —-for the Appollant. 

The Crown Prosecutor —lor tho Crown. 

Judgment :—This is an appeal against 
the conviction, of the Chief Presidency 
Magistrate, of the accused under S. 411, 
I. P. C. The accused was sentenced to 
one year’s rigorous imprisonment. The 
stolen property is said to be a particular 
kind of gold thread which has never been 
sold before in the Madras market and 
which is easily identifiable. It would seem 
that about Rs. 40,000 worth of gold thread 
including this special kind of thread was 
stolen from the Port Trust premises some¬ 
time in April 1922 from certain boxes 
which had been imported from Europe and 
kept there. The theft was discovered in 
April but the stolen property was not 
traced till the beginning of June. On some 
clues which the police obtained they found 
that this particular kind of gold thread 
which is the subject matter of this case 
was purchased by certain Salem merchants 
from the accused s brother and his 
gumasta, and in consequence the accused 
was arrested and charged with receiving 

stolen property with reference to this 
gold thread. 

Mr. Grant appearing for the accused 
does not dispute that the gold thread in 
question was really stolen property. The 
only question which is argued is whether 
the accused received this stolen property 
“knowing or having reason to believe 
the same to be stolen property It Iq 
of the essence of an offence under S. 411, 

I- F* G. to show that the person who 
was in possession of the stolen property 
knew or had reason to believe that 
it was stolon property. The stolen pro¬ 
perty was traced to the accused’s pos¬ 
session after nearly two months at least 
so that the presumption under 3 . 114 ! 
of the Evidence Act can hardly be applied 
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in this case. Then the question is whether 
Ithere is evidence in this case sufficient to 
bring home to the accused the iact that he 
knew or had reason to believe the property 
to be stolen property. After hearing the 
evidence discussed before me, I have come 
to the conclusion that that evidence is not 
sufficient to establish the guilty knowledge 
of the accused, though it throws a very 
great deal of suspicion upon him. The 
accused says that he obtained the gold 
thread which ho had from oneGuruvappa 
Chetti, and no attempt has been made to 
prove that this is false. Guruvappa Chetti 
was a CO accused with the accused in this 
case to start with, but subsequently his 
case was treated as a separate one ^ and 
the accused was tried only along with 
his brother who has been discharged. 
The Magistrate uses the statement made 
by Guruvappa Chetti as 3rd accused when 
he was co-accused with the present accu¬ 
sed for saying that Guruvappa Chetti never 
gave these goods to the 1st accused. I do 
not think this was a proper use of his 
statement at all. As he was taken out of 
the dock he should have been examined as 
a witness if the Magistrate intended to 
rely upon his statement as evidence 
against the Ist accused. Even if that had 
been done, it would be very difficult to say 
that his evidence would have carried 
much weight, being himself accused of 
having been the thief. However as the 
rceord stands there is no evidence what¬ 
ever to show that the accused’s statement 
that he bought the goods from Guruvappa 
Chetti and that he paid Rs. 4,960 for 83 
marcs of this gold thread is not true. 
We cannot assume without evidence that 
the accused’s statement is false. There¬ 
fore it is the duty of the prosecution to 
prove it is false if they propose to rely on 
its falsehood as against the accused. It is 
true that the accused s attempt to prove 
that he did actually give Rs. 4,980-0-0 by 
producing his account book has not been 
very successful. 1 am not prepared to 
rely upon what appears in his account in 
his favour. The entry in his book is, as 
the Magistrate observes, very suspicious 
for the reasons he has stated. Jlut it is 
one thing to find the entry supicious and 
to refuse to act upon it and another thing 
to find the falsehood of what is sought to 
be proved. Assuming that it has not 
been proved that his statement that he 
to the goods from Guruvappa Chetti and 


that he paid Rs. 4,980 for the goods is 
not true, the question is whether there is 
evidence to show that he had reason to be¬ 
lieve that Guruvappa Chetti could not 
have come by the goods honestly or that 
he should have suspected the bona fides of 
Guruvappa Chetti in being in possession 
of these goods and selling them to him. 
Now the price he has paid, the Crown 
Prosecutor contends, is such a low price 
that an adverse inference can be drawn 
against the accused from that fact alone. 

I am quite unable to agree with that argu-’ 
ment, because the price works out at 
Rs. 60 0-0 a marc and the evidence of the 
prosecution second witness seems to show 
that that was not at all an unfair price 
for the goods in the market. No doubt he 
says that at the time the goods were im¬ 
ported the price including the duty for im¬ 
portation to British India was Rs. 71-0-0, 
but be admits that subsequently the 
price fell. Apparently at the time of the 
purchase by the accused it was not more 
than Rs. 45-0-0 without the duty and 
including the duty which is 30 per cent, 
it was somewhere about Rs. 60. No 
adverse inference therefore can be drawn 
from the amount of the purchase money 
said to have been paid. It is also argued 
by the Crown Prosecutor that the two 
circumstances, namely, that the accused 
himself was not a dealer in gold thread 
and that he purchased this gold thread 
from a person who was not a dealer in 
gold therad, are very strong evidence 
against the accused. I certainly agree 
that those circumstances are grounds 
of great suspicion against the accused but 
1 am not prepared to hold on those 
circumstances alone that the accused 
had any suspicion or guilty knowledge 
of the goods being stolen property. Many 
people in Madras do sometimes speculate 
in goods in which they do not trade, and 
to take that as evidence of guilty know¬ 
ledge would be quite unreasonable. There 
is no proof in this case that the accused 
knew that Guruvappa Chetti himself was, 
as the Crown Prosecutor contends, a 
firewood seller. He seems to have been 
a firewood seller a long time prior to this 
transaction and latterly according to the 
evidence he had become a seller of gems, 
and it is not impossible that such a man 
may on an occasion trade in gold lace. 
Howtivcr the circumstances though no 
doubt carrying great suspicion with them 
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are nob in my opinion sufficient bo convict 
the accused. 

Another point made is that this gold 
laco was sold in Salem. Each -side con¬ 
tends this fact to be in its own favour. Mr. 
Grant says that the fact that it was sold in 
Salem in the open market Itawking it from 
shop to shop is a clroumstance in lug 
clients favour showing that he did rot 
know the goods bo be stolen goods as 
otherwise he would not have attempted 
to sell the goods in such an open manner. 
On the other hand the Crown Prosecutor 
contends that the facts tliab the accused 
did not sell the gold lace in Madras but 
sent it up country to Salem to have it sold 
is an indication that he knew there was 
something wrong with'bhe purchase of the 
goods. I do not think that either in¬ 
ference can reasonably be drawn. Any 
merchant in Madras may send goods 
honestly to Salem, and possihily also 
if a man has stolen goods he might 
take it away up country bo some station 
to have them sold there rather than 
sell them in Madras. I think the cir¬ 
cumstance is insufficient to draw a dehnibe 
inference from. The Crown Prosecutor 
also contended that because the defence 
evidence is all untrue. I must take it that 
the accused is a dishonest person and I 
should import this dishonesty into his 
conduct in purchasing gold thread. [ am 
f^uite unable to do this. It is the duty 
of the prosecution to establish by its own 
evidence that the accused is guilty. The 
weakness of the defence evidence is no 
ground for finding the accused guiltv 

>7 ^ • 

On the whole of the evidence I have 
come to 'the conclusion that the prosecu¬ 
tion has failed to establish satisfactorily 
that the accused when he bought this gold 
thread knew or had reason bo believe the 
same to be stolen property. The news¬ 
papers and handbills produced are of no 
value whatever in this case, for it is not 
shown that any of them gob any where 
near the accused. The conviction and 
sentence of the accused will be set aside 
and his hail bond cancelled. 


Conoiction set aside. 
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KhISHNAN AND RaMESAM, Jd. 

(Palckur) Mallalakshmamma 

[dead) and another ... Appellants. 

V. 

Vemi lleddi fJaha Jleddi .. Respondent— 

11 Jefondant. j 

Appeal No. o! I‘)i8. dated 12tli 
()ctober 1922, against tlie decree of the 
Court of the Temporai-y Sub. .ludge, 
Nellore, dated IGtli January 1918. 

nivi} r. CO, li, 1 — lifprcsfniatiVf. 

Where a wrong rapre^ 0 iit:aivo of dece.Me.l 
.ippellant w;i'=! aidded at hi-; in^tanco without 
notice to ro-ipoudent. /^ /d. he couhl not propo- 
cute the appeal if respondent objected. 

T. 1'. Hamnnatha fuer—ior the Appel- 

lanb. 

-1. Krishna.xami for the Respond- 

ent. 

Krishnan, J.—In this appeal, the 
appellant died early in 1921. One Jetti 
Balarami Reddi lias been added at his 

own instance as the lefjal representative 
of the appellant, and his vakil is proposing 
to argue the appeal. He was added as a 
party without notice to the respondent A 
preliminary objection has been taken' by 
the respondent to the hearing of the appeal 
at the instance of Jetti Balarami Reddi on 
tlie ground that he is in no sense the legal 
representative of the deceased lady the 
appellant, -Mahalakshmamma. There can¬ 
not be any doubt that this objectirn is a 

valid one. His own claim is that lie «ot 
some properties under a will left by The 

1 J * T ^ ^ as such, 

he was entitled to represent her in this 
appeal. He does not claim to he a rever¬ 
sioner to the lady. Mahalakslimamraa 
herself claimed 6rst under a will left bv 

®‘^'58equently she repudi 
ated hat will and pleaded in this case 

tnat the will w,a8 not genuine. In a liti- 

gallon which went up to the High Court 
n which she was one of the plaintiffs 

alon^ with the defendant here, it was 
decided that the will was genuine • but 

er and the defendant or not need not be 
decided for the purpose of this objection 
for assuming for a moment that the will is 

not genuine and that Mahalakshmamma 

was enti led to claim as she did in tS 
case as the heir-at-law of her deceased 
husband she would have no right what^ 
ever to dispose of any portion of her bus- 
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band’s property by will, and therefore 
any claim of -Tetti Balarami Reddi as a 
legatee under IMahalakshmamma’e will 
comes to nothing. And, admittedly, as 
already stated, he was in no sense a rever¬ 
sioner and therefore it is clear that he was 
in no sense entitled to come on record as 
the legal representative of the deceased 

lady. 

Now, it is contended that, under the 
authority of Mallapragadu v. Veeraraghava 
Ron? (1), that having managed to come on 
record some how as appellant s legal re¬ 
presentative even if Balarami Reddi is 
not the proper legal representative, he is 
entitled to continue the appeal unless 
the proper legal representative comes on 
record himself and that it is not open to 
the defendant to object to the appeal being 
beard at the instance of Balarami Reddi. 
We do not think that the case cited lays 
down anything of the kind. The question 
there was really whether there was an 
abatement of the appeal because only wrong 
representatives had been added within the 
time allowed by law the right representa¬ 
tive only coming on the record after such 
time. Tt was held by the Court that the 
rule of I'mitation was satisfied by some 
legal representatives, even if they were 
wrong persons, coming on record in time, 
and if the right legal representatives were 
afterwards brought on record, it did not 
matter. The report does not show the 
exact state of affairs in the case, but wo 
have sent for the original records from the 
office, and they show that, by the time the 
appeal was argued, the right legal repre¬ 
sentative was on record, and it was at her 
instance that the appeal was hoard and'not 
at the instance of the wrong legal represent¬ 
atives. This case is therefore no authority 
for saying that any person who manages to 
bring himself on record as a legal represent¬ 
ative without notice to the other party 
can insist upon continuing as such, even 
after objection is taken to him at the time 
of the hearing. We do not think that any 
such a proposition can possibly be suported. 

The result is that Balarami Reddi, not 
being in any sense the legal represent¬ 
ative of the deceased lady, hia name must 
be struck off the record. Tt follows then 
that at present no legal representative of 
the deceased lady has come on the record. 
As she died more than a year ago and that 

1. 7 M. li. T. 43. 


the period allowed for brining in the legal 
representative's long past, the appeal must 
be treated as having abated. 

The costs of the appeal will come out of 
the estate of the deceased Mahalakshm- 
amma 
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Krishnan and Ramesam, JJ. 

Sri Rajah Tnuganti Rajah 
Gopala Ran Bahadur 
Gam, Proprietor of Siri- 
pur am, Pic., Estates and 
another ... Appellants. 

V. 

Chellkani Venkatasurya 

Rao Garu and others ... (Respondents) 

—Defendants. 

Appeal No. 266 of 1920, dated 28th 
October 1922, against the decree of the 
Court of the Temporary Sub. Judge of 
Vi^agapatam in O. S. No. 21 of 1919. 

Madras Land Revenue A.ssessmeni Act {I of 
1370) Ss. 2 and G. 

Pull ownership of the person whose name is 
to be registered is all that is necessary for 
registration. 

P. Narayana^nurthi, E, Narasiniham 
and V. Suryanarnyna —for the Appellants. 

The Government Pleader {G. Madhavan 
Nnir) and B. Satyanarayana —for the 
Respondents. 

KrtshnAN, J.:—This is an appeal from 
a suit brought under Act J of 1876 for 
separate registration of a portion of a per¬ 
manently settled estate by the Zemindar 
as against the defendants who according to 
him are the owners of that separate por¬ 
tion. The Zemindar applied to the Collect¬ 
or for separate registration, but as the 
parties did not agree before him. the Col¬ 
lector refused to act under S. 2, as the 
result of which the Zemindar brought this 

suit under S. 6 of the Act. 

The lower Court has found in its judg¬ 
ment that defendants 1 to 4 are the owners 
of the suit lands, but it declined to pass ft 
decree declaring that the suit land shou 
be separately registered and assessed, be¬ 
cause it thinks that by apportionment ft 

new burden will be imposed upon the lana 
which was not contemplated by the origm 
al grantor. That however, is not a con¬ 
sideration for US, to refuse the 
the plaintiff- All that we have to decide 

is, who is the owner of the land ^^w. 
way in which the land was dealt Wi 
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this. The land was given hy the Zamin- 
dar, of Bohhili to one Varahalu, his 
Serishtadar, on a kattuhadi of Rs. 15 a 
year. The result of that transaction was, 
no douht, to make Varahalu only a perma¬ 
nent lessee. But very soon thereafter the 
Zamindar at the request of the grantee 
passed an order remitting the entire kattu- 
badi once for all, so that the land passed 
into the hands of Varahalu free from any 
kattuhadi in favour of the Zamindar. The 
result of these two transactions taken to¬ 
gether was, we think, in effect to make 
Varahalu the owner of the lands in 
question as if they had been gifted to 
him; for subsequently the Zamindar had no 
control or interest in them. That being so 
the present defendants who are the assignees 
of that right should also be treated as 
owners of tbe lands. The necessary result 
o at finding is that the declaration sought 
for by the plaintiff should bo given. If 
there was any understanding of which, 
however, there is no evidence in this case’ 
that the grantor should himself pay the 
assessment imposed on the lands after sepa¬ 
rate registration, that would be a matter of 
contract between the grantor and the gran¬ 
tee, and by paying tbe assessment the gran¬ 
tee will in such a case bo able to recover the 
amount from the grantor. Such'a case does 
not arise here, and we are not expressing 
any opinion about it. 

In the result, the appeal must bo allowed, 

the decree of the lower Court, set aside, 

IQ*'’ given under S. 6 of 4ct f 

of 1876 declaring that separate registration 
should be made of the lands in question. 

As regards costs, respondents 1 to 
4 must pay the appellants’ costs in this 
Court and in the lower Court, and also the 
costs of the 5th respondent in appeal. 

Appeal alloiued. 
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Right of toorahipper. 

A worahippar hag aofc an nach, a rif^ht to 
remove an old idol in the temple and pat ia a 
new oao even though the oM one ig broken. 
Such an aot oannot be regarded ag an act of* 
worship. 

A. Krishnaswami It/er and .1. Venkata- 
chalam —for the Appellant. 

B. Satj/anarajjana and Batjhava Bao 
—for the Respondent. 

Judgment.—I n this case the question is 

whether the plaintiff can sue to establish 

hie right to remove an idol from the 

temple of his village, that idol being 

alleged to be cracked and to replace it by 

a new idol made by himself. Tlie temple, 

it is not disputed, has no trustees and uo 

property. It is referred to as tbe temple 

of the villagers, who are the worshippers 
in it. 

The plaintiff first supports his right to 
remove the idol and to replace it bv a new 
one on the ground that it would be an act 
of worship, which like any other villager 
he is entitled to perform. We cannot see 
how in any ordinary sense the removal of 
an idol from a temple and the substitution 
of a new one is an act of worship. 

Next the plaintiff argues that such 
removal and substitution would be an act 
of management. The difficulty, however, 

18 that he has not shown that he has any 
right to manage. He, no doubt, presented 
an application in the Court of Frist 
nstance for leave to sue as representing the 
villagers as a body. But that application 
was dismissed and, as he has no ground of 
appeal against the dismissal as improper 
we are not prepared to allow him to argue’ 
e point- In these circumstances the 
appeal fails and is dismissed with costs 
payable by the plaintiff (appellant) to 
defendants 1 to 9, 12, 13, 15 and 16 res 
pondents 1 to 9, 11, 12, U and 15). There 
was no necessity for the 14th defendant 

Will bear his own costs. 

Appeal dismissed. 
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Ganapathi Sarma and o«/iers...Petitioners 

Cr. Rev. No. 390 of 1922 and Cr 
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Division in Criminal Appeal No. 2 of 
1922. 

Penal CodCf Ss, 34, HO^Essentials of construc¬ 
tive criminal respemsibility. 

Where the actions of the mob were united and 
concerted and continuous. Held for whatever 
criminal offences it committed or was likely to 
commit in furtherance of its common object 
during that period, each member of the assembly 
would in law be responsible. As to the renewal 
of activities after one hour, before individual 
members of the original mob could be held in 
law responsible for those acts, it would have to 
be clearly shown either that they were present 
during second riot or that the second riot was a 
continuation of, land a likely result of the first. 
In cases where there is no direct evidence of the 
actual participation of the accused in a specific 
act of violence, if persons proved at particular 
points of time to bo members of the mob but not 
shown to have taken part in the specific act, are 
to be found guilty of that act by force of S. 31, it 
must be clearly found that that act was in 
furtherance of the common intention of the mob 
while these accused were in it, or if S. 149 is 
used, it must be clearly found that that act was 
also in prosecution of the common object or such 
as these accused knew to bo likely to be commit¬ 
ted in prosecution of their common object. A 
Court is not to presume that any and every per¬ 
son who is proved to have been present in a 
riotous mob at any time or to have joined it at 
any stage during its activities is in law guilty of 
every act committed by it from the beginning to 
the end, or that each member of such a crowd 
must from the beginning have anticipated and 
contemplated resistance to the organised forces 
of order, that is the Police, or have made up his 
mind before the riot began to oppose such resis¬ 
tance and overoorat such forces as stood in the 
way of the mob accomplishing its common 
object. Because a person is an “ important per¬ 
sonage among the rioters ", therefore he cannot 
be hold responsible for all that his comrades did 
in the course of the riot. 

[P, 370, Col. 2, P. 371, Cols. 1, 2.] 

S. Swaminathan —for the Petitioners. 

Yaz^ioT the Public Prosecutor 

for the Crown. . 

Order ;—-Petitioners have been convict- 

ed of having taken part in a riot and com¬ 
mitted various offences in the course of 
the riot. The riot took place at Karur on 
the night of 24th August, 1921. ^nd the 
early morning of 25th August, 1921 and 

was occasioned as found by the lower 
Courts, by an attempt on the part of the 
Congress and Khilafat committees there 
bo compel the manager of a the^rical 
troupe performing at the theatre at Karur 
to hand over the funds of these commit¬ 
tees his takings for one night’s perfor¬ 
mance. Annoyed at this refusal, the 
crowd who had accompanied the secreta¬ 
ries of these Committees attacked the 
theatre while the performance was going 


on, stampeded the audience and committed 
various acts of violence to the persons in 
the audience and the property of the 
troupes. The trying Court has written a 
careful and discriminating judgment, in 
which the main'facts 'of the riot are very 
clearly set out. 

2. The chief incidents of the night 
are detailed in order in paragraph 83 and 
following paragraphs of the trying Court’s 
judgment. The particular offences of 
which the crowd generally has been found 
guilty are endangering human life by 
throwing stones (S. 336, Indian Penal 
Code), causing hurt by the same (S. 337), 
causing hurt to Police Officers (S. 332), 
wrongful restraint (S. 341), mischief (3. 426) 
and criminal trespass (3. 447). The lower 
Courts have found the petitioners guilty of 
all these offences either directly or con¬ 
structively by force of Ss. 34 and 149, 
Indian Penal Code. 

3. The riot began at about 8-30 p. m., 
and went on spasmodically till 9-30 the 
next morning. Between 11-30 p. m., 
when the Police fired and one of the mob 
was killed, until 6-30 a. m., there appears 
to have been a decided lull in the aobivi* 
ties of the mob. Prior to 11-30 p. m., 
however all the offences of which the mob 
has been as a whole found guilty of, had 
been perpetrated, although again at 6-30 
a. m., there was a renewal of the offences 
under Ss. 426 and 447, and further offences 
under 3. 435 by isolated members of the 
crowd. That the actions of the mob be 
tween 8-30 and 11-30 p. m., were united 
and concerted and continuous admits of no 
doubt; and for whatever criminal offenoes] 
it committed or was likely to commit 
in furtherance of its common objeo 
during that period, each member of fch 
assembly would in law be responsible- 
As to the renewal of activities at 6-30 
a. m., before individual members of the 
original mob could be held in law respon¬ 
sible for those acts, it would have to be 
clearly shown either that they were prs' 
sent during second riot or that the second 
riot was a continuation of, and a likely 
result of the first. 

4. It is also found that one of the peh' 
tioners, the first accused, although presen 
at the beginning of the riot at 8-30 p. 
left the place almost at once. 

5. It is contended generally for p^ 
tioners, and cannot, I think, be j* 
that both the lower Courts have nseo 
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Ss. 34 and 349 of the Indian Penal Code 
in too loose and uncritical a manner, and 
have not clearly in all oases found as facts 
the ingredients nece8sary;for convictions 
by force of these sections. In cases where 
there is no direct evidence of the actual 
participation of the accused in a specitic 
act of violence, if persons proved at parti¬ 
cular points of time to be members of the 
mob but not shown to have taken part in 
the specific act are to be found guilty of 
that act by force of S. 34,it must be clearly 
found that that act was in furtherance of the 
common intention of the mob while these 
accused were in it, or if 3. 149 is used, it 
must be clearly found that that act was 
also in prosecution of the common object 
or such as these accused knew to be likely 
to be committed in prosecution of their 
common object. The common object of 
the rioters for the purposes of S. 149, 
which may be taken to be much the same 
as the common intention for the purposes 
of S. 34, is set out in the charge, as taking 
vengeance on P. W. 2 the proprietor of 
the Pramatic Company because of his 
refusal to give the collections of the 
night to the Congress and Khilafat funds, 
and later on to take vengeance also 
on the Deputy Superintendent of Police 
and his constables. 

Now the trial Court makes it clear 
(paragraph 114) that the attempt to 
take vengeance on the Deputy Super¬ 
intendent of Police only arose after one of 
the rioters had been shot dead that is 
about 11-30 p, m., and only materialised 
in any overt act in the attack in the early 
morning. In my view it cannot be held 
that persons who were in the mob at the 
first attack, up to. say. 11-30 p. m.. must 
necessarily be held, in the absence of 
evidence, to have been present in the 
second attack at 6-30 a. m., and conversely 
and much more obviously those only proved 
to be present at the second attack cannot 
possibly, in the absence of some evidence, 
be held to have been present at the first.' 
Obviously also, the common object of a 
crowd, comparatively innocent at first 
may develop by degrees into something 

heinous and culpable; 
and these developments may. on the one 
hand, be such as were naturally inherent 

n Its original common objector may on 
the other hand be ebullitions of spasmodic 

fury in a direction which no one who was 
at first m the crowd could have contem¬ 


plated. In the latter case, 1 do not seo 
how members originally present but absent 
at the time could be liable for tlicHc latter 
acts. 


7. The lower Courts should have there¬ 
fore considered first, what was the original 
intention of the mob and which of its 
offences naturally were inherent or likely 
to have occurred in the prosecution 'of 
that intention and which were not ; 
secondly, at what stages of the riot were 
these petitioners present, and what was 
the temper, the intention and the common 
object of the mob while they were present 
and what acts was it likely to go on to 
commit in furtherance of that common 
object ; and thirdly, whether, if they had 
left the mob at any stage, they could 
nevertheless be held guilty of any of the 
acts committed by the mob after they had 
left. The lower Courts should have paid 
more attention to the provisions of S.'142, 
Indian Penal Code, which lays down that 
no one is a member of an unlawful assem¬ 
bly unless he is aware of the facts that 
render that assembly an unlawful one and 
intentionaly joins or continues in it. It 
may bo difficult to decide these points 
clearly, but it has to be done. I am not 
therefore prepared to accede to the con¬ 
tention of Mr. Vaz, who appeared for the 
Public Prosecutor, and I am sure it is not 
the law, that a Court is to presume 
that any and every person who is proved 
to have been present in a riotous mob at 
any time or to have joined it at any stage 
during Its activities is in law guilty of 
eveiy act committed by it from the 
beginning to the end. or that each mem¬ 
ber of such a crowd must from the 
beginning have anticipated and contem¬ 
plated resistance to the organised forces 
of order, that is the Police, or have 
made up his mind before the riot began 
to oppose such resistance and overcome 
such forces as stood in the way of the mob 
accomplishing its common object. That 
appears to me to be a fundamentally 
wrong view in law. though cf course such 
a combination of common objects mi<Jht 
be proved by evidence to have existed ^It 
19 entirely a question of fact on which 
findings as I have indicated above, must 
be recorded by the trying Court before it 
can apportion the legal responsibility of 
the various members of the unlawful 
assembly. In order to find what was the 
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common object of the crowd at the begin¬ 
ning, it is not a legitimate method merely 
to take all the actual offences committed 
by it in the course of the riot, and to infer 
that all these were originally part of its 
common object. Such common object 
must be oetermined as a point of fact, and 
must normally be baaed on more evidence 
than the mere acts themselves. I am not 
prepared therefore to inter as a matter of 
law that persons whose common object say 
from 8-30 to 11-30 p. m. was to wreak 
vengeance on F. W. 2 must necessarily 
have been those or joined with those 
whose common object between 6-30 and 
9-30 a. m., was to wreak vengeance on 
the Deputy Superintendent of Police and 
vice versa. It is a ma'tter of definite evidence 
and proof. This is a point to which 
neither of the lower Court has paid any 
attention and it is a matter of great 
importance in the cases of several of these 
petitioners with whom 1 shall now deal. 

8 . The facts leading up to the riot as 
found are that about; 5 p.m. the first 
accused, the local Secretary of the Con¬ 
gress Committee went to P. W. 2 at his 
house and demanded that F. W, 2 give 
the collections-of the night to the Congress 
and Khilafat Committees, and then threat¬ 
ened that there would be a disturbance 
and riot (P. W. 2 uses both words) if the 
money was not paid, and that again at 
8-30 p. m. a crowd of about 200 people 
headed by the first accused and three or 
four others assembled outside the theatre 
to repeat and enforce that demand. This 
latter demand was in the nature of an 
ultimatum, P. W. 2 having already several 
times refused previous requests of this 
nature, some throwing of stones by the 
crowd on the theatre was going on. Then 
the first accused and three or four others 
went inside the compound, evidently as 
leaders and representatives of the crowd, 
and the first accused renewed theirdemands 
for the collections from F. W. 2. F. W. 2 
put him ofi, promising to pay something 
in the morning. The first accused and his 
companions went after ten minutes purely 
in an angry mood, the first accused saying 
definitely that P. W. 2’s promise was 
unsatisfactory and that it was impossible 
to prevent a disturbance, as the crowd 
would not hsten to him. When the first 
accused reached the crowd and went into 
it, stones began to fall and the riot defi¬ 
nitely began, the crowd being “ furious” as 


P. W. 2 puts it because he would not give 
any money. The evidence is that the first 
accused raised his hand to the crowd, 
P. W. 3 thought he was trying to pacify it, 
P. W. 4 that he was encouraging it to riot. 
D. W. 22 the only defence witness of any 
use on this part of the case, gays that the 
first accused was trying to disperse the 
crowd, but he did not go near the crowd 
and evidently cannot say at what stage of 
the proceedings he saw the first accused do 
so. It is clear that the first accused 
cleared off the fscene at an early stage of 
the riot and was not seen after about 8-30 
or 9 p.m. 

9. Now no witness speaks to the first 
accused having committed any of the 
specific acts of violence by the mob. His 
conviction is based purely on the applica¬ 
tion of Ss. 34 and 149, Indian Penal 
Code to his case, on the ground as both 
Courts have held, that he as leader and 
spokesman of the mob was legally respon¬ 
sible for all that the mob subsequently did 
in furtherance of its common object 
although he himself left it at the begin¬ 
ning. The findings of fact in his case, so far 
as they are relevant, appear to be as 
follows:—That at 6 p.m., he threatened 
P. W. 2 with a riot if bis demands were 
not complied with : that at 8-20 p. m., he 
was at the head of the mob of two hundred 
people to support his demands and acted 
as spokesman ; that when his demand was 
refused, he again hinted at a riot, and that 
when he again reached the crowd, stone- 
throwing began. There is no evidence of 
any cries of the mob which would go to 
show what its intention then was : but it 
appears to me to have been simply to 
bring further intimidation to bear on 
P. W. 2 to grant it’s demands. Its action 
was confined to stone-throwing until about 
10-25 p. m., when the Police arrived with 
arms, and the play was not stopped 
until twenty minutes later when the 
attack of the mob appeared imminent 
and the police outposts, who were on 
the road, were withdrawn inside the 
compound. Thus, for at least two hours 
after the first accused left, nothing more 
than stone-throwing went on, although 
the crowd was in number easily sufficient 
to force its way in and break down any 
resistance. In these circumstances I a® 
not prepared to find that the crowd a 
8-30 p. m., had any common intention o 
breaking into the theatre, stampeding ^ ® 
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audience, wrecking the performance and 
damaging the properties. Noram I prepared 
to find that at that time it was obvious to 
the members of it that such results were 
likely to happen. A person leaving the 
crowd then would be justified in inferring 
that its temper was such that it would, as 
it did, do nothing more serious than throw¬ 
ing stones indefinitely, until something un¬ 
foreseen and which could not be reason¬ 
ably anticipated roused them to more crimi¬ 
nal actions. Any member therefore who 
left it at 8-30 can at the most only bo held 
guilty by force of Ss. 34 and 149 of offen¬ 
ces under Ss. 336 and 337 of the Indian 
Penal Code. 

10. It is urged on behalf of the first 
accused that the evidence does not show 
that he was a member of the unlawful 
assembly at all, and that on the contrary 
he was trying to prevent the assembly 
using violence; but in this contention I 
cannot concur. His whole conduct indi¬ 
cates to my mind that he intended to use 
show of force and intimidation to P. W, 2 
to get his illegal demand enforced and 
that he headed the crowd for that purpose; 
and I agree with the lower Courts in hold¬ 
ing that the stone throwing was inherent 
in his plan, if not actively directed by 
him. It was going on when he left the 
crowd to confer with P. W. 2 and began 
again when he returned from the confer¬ 
ence. But I must disagree with the trying 
Court when it seeks to fasten on him the 
responsibility for the further actions of the 
crowd, merely because he “did not use his 
power of control over the crowd” to pre¬ 
vent farther offences or because he did 
not beforehand communicate the intention 
of the mob to the authorities (see para¬ 
graph 117 of the lower Court’s judgment) 
and with the lower Appellate Court’s even 
more unsatislactory inference that because 
he was an ” important personage among 
the rioters therefore he must be held 
responsible for all that his comrades did 
in the course of the riot. (See para¬ 
graph 4 of the Sessions Court’s judg¬ 
ment). ^ I therefore hold that the first 
accused s conviction under 3. 147 anfl 
Ss. 336 and 337 by force of Ss, 34 and 149 
IB legal and that his conviction under 
other sections is not legal and must be set 

11. The next set of petitioners with 
whom I have to deal are those proved to 
have been m the asaembly between 8-30 


p. m., and midnight, accused 9, 12, 13, 15, 
21, 29, 31 and 33. I would bore remark 
that 1 accept only the ovidoficu believed 
by the trying Court. The queutiou, whe¬ 
ther, in any particular case, a witness, 
who has retracted in cross-examination 
what he stated in chief-examination should 
be believed has to he decided on the facts 
of that case, and 1 svould demur to attempt¬ 
ing to lay down, as the lower Appellate 
Court has done, any general principle in 
such cases. In the present case J consi¬ 
der that the trying Court has probably 
appreciated better than the lower Appel¬ 
late Court the extent of credibility to be 
attached to such witnesses and prefer, with 
the trial Court, to reject such witnesses 
altogether. The common intention of the 
mob between 8-30 and 11-30 p. m., has 
been found to be and obviously was to 
stone the premises, the patrons of the 
show and the police, break open the com¬ 
pound gates, trespass into the compound, 
commit mischief there, drive off the 
audience and close the performance. 
The 9th accused is only identified 
as having in the beginning dissuaded 
people from buying tickets, and having 
thrown stones. His case is similar to that 
of the first accused and his conviction has 
to be similarly modified. 


0,0 uLio accusea is con¬ 
cerned the evidence is that he threw stones 
during the riot and assaulted constables at 
about midnight. No one says that he was 
present after that. He was therefore m 
my opinion guilty of the acts of the mob 
up to midnight as he was still taking part 
in the attacks at midnight and his couvic- 
tion by force of Ss. 34 and 149, Indian 
enal Code for the acts committed up to 
that tirne by the mob. i.e., under Ss. 147, 
and 337, 4'.i6 and 447 appears to me 
correct, but his conviction under S. 341, 
as I shall indicate later, cannot be upheld. 

3. As to the 13th accused there is 

evidence against him similar to that against 

the VMh accused and his case must he 
similarly dealt with. 

14. As to the loth accused he is prov- 
e o have held P. W. 9 one of the spec- 
ators as he was running away from the 
sued He is said to have recognised P.W. 

i-u SO- There is nothing to 

ow that his action was in concert with 

e mob or that his action was not wholly 

innocent, and it is not said that any crowd 
was with him at the time. I do not see 
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how it can be inferred from that act alone 
tha4j the 15th accused was one of the mob 
who took part in* its common object. 
There is no other evidence than an offence 
under S. 341 was part of the common 
intention of the mob at any time. I find 
therefore no evidence on which the 15th 
accused can be convicted and his convic¬ 
tion must be set aside. It also follows 
that S. 341 must be struck out in the case 
of all accused since this act of the 15th 
accused is the only evidence that any 
wrongful restraint of ordinary spectators 
by the mob occurred. 

15. As to accused No. 21 there is the 
strong evidence of his taking part in the 
initial stone-throwing and that he was 
present also when the mob burst open 
the gate at 11-30 p.m. His case is there¬ 
fore the same as that of accused No. 12. 

16. As to accused No. 29 there is evi¬ 
dence that he took part in the throwing of 
stones before the advance into the com¬ 
pound was made. His case is the same as 
that of accused No. 9. 

17. As to accused No. 31, there is evi¬ 
dence that be was inside the compound 
after the first entry by the mob, burning 
Police men’s clothes about 11 p.m., or 
midnight and that later on he took part at 
8-30 a.m., in burning the doors. That 
evidence was sufficient for the trying Court 
to conclude that he was present through¬ 
out, and his conviction directly or con¬ 
structively for all acts of the mob, except 
the offence under S. 341, is therefore cor¬ 
rect. 

18. As to accused No. 33, his case 
appears to me to be the same as that of 
accused No. 9. 

19. The next batch of accused is 
Nos. 3,27 and 48. All three appear only 
in the later attack in the early morning. 
Accused No. 3 is identified as a member of 
the mob by P. W. 15. I am asked to 
interfere in his case as he is an old man 
and was shot during the riot. He was 
evidently the man at whom P. W. 1 
fired because be saw him aiming a stone 
at him, although P. W. 1 was not able to 
identify him. (P. W. 1 in the list in 
paragraph 113 of the trying Court’s judg¬ 
ment is a mistake for P. W. 15). The 
evidence shows clearly that he was inside 
the compound and therefore there was 
enough evidence for the lower Courts to 
find that he was guilty of being a member 
of the unlawful assembly. 


I 


20. As to accused Nos. 27 and 48 they 
were seen by many witnesses committing 
mischief by fire to the property in the 
compound. The acts committed by the 
mob in this second attack were obviously 
criminal trespass, mischief and mischief 
by fire and the mob fl intention then was 
not only to get at P. W. 2 but also at P. 
W. 1 the Deputy Superintendent of Police. 
I think that the evidence as to the acts of 
the later mob is, in the absence of other 
evidence, sufficient to clearly identify it 
with the original mob and its actions. .It 
is found that the mob had remained all 
night at the spot between 11-30 p. m. and 
6-30 a. m., and that at 6 30, it continued 
the efforts to break down the resistance 
and was still, as is evident from the case 
of accused No. 3, throwing stones. I hold 
that these three accused were, in the 
absence of reliable evidence to the cont¬ 
rary, fairly proved to have been members 
of the mob and in the riot throughout, 
and were therefore guilty in law of all the 
acts of the mob, from which I exclude the 
offence under S. 341, Indian Penal Code. 

21. The net result is that all the accu¬ 
sed are acquitted of the offence under 
S. 341, Indian Penal Code, and that the 
convictions of accused 3, 12, 13, 21, 27, 

31 and 48 are otherwise confirmed ; that 
the convictions of accused 1, 9, 29 and 33 
under Ss. 426 and 447 are set aside and 
otherwise confirmed ; and that the 15bh 
accused is acquitted altogether. In the 
case of accused 12, 13, 21, 27, 31 and 48 
I reduce the sentence of imprisonment by 
two weeks, and in the case of 3rd accused 
who has already been two weeks in jail, 

I think that is sufficient and reduce the 
sentence of imprisonment to the period 
already undergone. 

In the case of the let accused I reduce 
the fine to Rs. 200 and in default to 
undergo rigorous imprisonment for 6 weeks 
and in the case of the 9th accused the 
period of imprisonment not undergone will 
be remitted, but the fine of Rs. 500 will 
stand. In the case of accused Nos. 29 
and 33 I cancel the fine and the sentence 
will otherwise stand. Accused Nos. 12, 

13, 21, 27, 29, 31, 33 and 48 -will go back 
to jail to serve out their sentences. 

Sentences varied. 
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Krishnan, J. 

(Garine) Satyanaraj/ana ... Petitioner 

(Accused). 

Cr. Rov. No. 7*20 of 1922 and Cr. Rev. 
Pet. No. 603 of 1922, dated I8th Decem¬ 
ber 1922, under Ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise the Judgment, dated 30th May 1922. 

Madras District Municipalities Act, S. 260—Con¬ 
struct or establish any jactory, meaning of. 

S. 250 only applies where a persoG iatends for 
the first time to coQstract or establish any 
factory, workshop or w- rk place in which it is 
proposed to employ steam-power, water-power or 
other mechanical power or eleotrio power. But, 
it does not apply to a case whe e the machinery 
has not been interfered with and only the shed 
in which the machinery was kept has been 
altered by changing the original room into a new 
roojn of brick and mortar. 

G. Lak^hmanna —for the Petitioner. 

S. Venkatachala Sastri for The Public 
Prosecutor —for the Crown. 

Order :—The accused is the proprietor 
of a rice mill in Be^wada. He was con¬ 
victed under the Municipal Act, Madras 
Act 5 of 1920 under Ss. 199, 216 and 250 
read with S. 317 and sentenced to fines of 
various amounts for the offences. 

On appeal, the appellate Magistrate 
holding that it was unnecessary to punish 
him'for an offence under S. 199 of the 
Act, he being liable to be punished under 
S. 250 of the Act, as the two offences 

really overlapped, acquitted him of the 
offence under S. 199 and remitted his fine 
on that charge, but confirmed his convic¬ 
tion under the other two Ss. 216 and 250. 
It is argued in revision that no offence 
under 3. 250 has been made out and that 
he ought to be acquitted under that 
section. 

As I understand the findings of the 
lower Court, part of accused's rice mill 
where the Sheller machinery was installed 
was burnt down sometime ago and what 
he did was to put up a brick building to 
instal the old Sheller machinery in it 
and he did so without obtaining the 
permission of the Municipal Chairman 
under 3. 199, and further in spite of a 
notice sent to him by thd Chairman 
he carried on this work and completed it. 
The machinery that was installed in the 
new room was, as I undertand, the old 
Sheller machinery that was in the fac¬ 
tory itself. 


S. 250 ofithe Act, it seems to me, cannot 
well be applied to this case. For. the 
accused cannot be said to have ostahlished 
any factory or installed any new machinery 
in any factory ; he was not hound to apply 
in writing to the Council for permission 
to put in the old Sheller macliinery which 
was already in the factory, in the room 
newly built. S. 250 only applies where a 
person intends for 'the first time to con¬ 
struct or establish any factory, worksiiop 
or work place in which it is proposed to 


employ steam-power, water-power or other 
mechanical power or electric power. But, 
it does not apply to a case like this where 
the machinery has not been interfered 
with and only the shed in which the machi¬ 
nery was kept has been altered by chang¬ 
ing the original room into a new room of 
brick and mortar. The accused therefore 
must, I think, be acquitted on the charge 
under S. 250. S. 250 itself expressly 
exempts the application of S. 197 in Cl. 5 
and accused was therefore clearly punish¬ 
able for having put up the brick building 

that ^ he did without the sanction of the 
Municipal Chairman. He has, however, 
been acquitted of this offence and as no 
steps have been taken to have that 
acquittal set aside, I regret I cannot 
interfere with the acquittal in revision. 
That acquittal must therefore stand. 
There can be no doubt whatever of his 
guilt under S. 216 read with S. 317, for he 
clearly disobeyed the Chairman’s notice by 
constructing this new building without his 
permission. That being so, the conviction 
under bs. 216 and 317 must be confirmed. 
In tne result the fine that has been 

imposed upon him under S.s 250 and 317 
must be remitted but the fine under Ss. 216 
and 317 viz.^ Rs. 25 or simple imprison¬ 
ment for 5 days in default, must be con¬ 
firmed. 


Sentence varied. 
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Schwabe, C. J., Coutts-Trotter and 

Ramesam, jj. 

Arulanandan ... Petitioner. 

V. 

Aral Pakkiam and another ... Respondents. 

Case No. 8 of 1922, dated 6th Nov. 1922 
reterred by the Db. J. of Madura in his 
etter No. 2096 dated 5th April 1922. 

' Divorce—Proof.^ 
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It is an absolutely fixed rule of practice in 
the Divorce Courts in England that the evidence 
of the husband or the wife alone is never ac¬ 
cepted without some corroboration either by a 
witness or at least by strong surrounding cif 
oumstances. 

Parties are not represented. 

SCHWABE, C.T.—This is a petition for 
divorce which comes before us under S.17 
of Act IV of 1869, asking us to confirm 
the decree of the District Judge of Madura 
to dissolve the marriage between the 
petitioner and the respondent. Under 
S. 7 of that Act, subject to the other provi¬ 
sions of that Act, the High Court and the 
District Court shall in all suits and proceed¬ 
ings thereunder act and give relief on 
principles and rules which in the opinion 
of the said Courts are, as nearly as may be, 
conformable to the principles and rules on 
which the Court of Divorce and Matrimonial 
causes of England'for the time being acts 
and gives relief. The evidence and the 
only evidence before the Court in this case 
was that of the petitioner himself. IJe 
swears that he went to his house one day 
and on gaining admission into his house, 
ho found his wife there with the co-respon¬ 
dent. He also swears that she left him 
that evening and has been living with the 
co-respondent and that a child has been 
born to her which is not his child. It is 
an absolutely fixed rule of practice in the 
Divorce Court in England that the evidence 
of the husband or the wife alone is never 
|accepted without some corroboration either 
by a witness or at least by strong surround¬ 
ing circumstances. The reason for that 
rule of practice is that divorce is a matter 
which lends itself very easily to collusion, 
for a petitioner may come and say ; my 
wife or my husband is unfaithful or my 
husband has been cruel and the other 
party desiring the divorce may take the 
simple course of not attending and letting 
the matter go by default, and so a divorce 
may be obtained. It is therefore the esta¬ 
blished practice that there must in these 
cases be corroboration for the Court to act. 
In this case there was none, and therefore 
it is necessary that the case should be 
referred hack to the District Judge so that 
he may hear such evidence as the petition¬ 
er may be advised to call before him in 
corroboration of his own evidence. It 
would seem in this case a simple matter 
to obtain corroboration of these facts, if 
they are facts. That his wife has left 
him and is living with somebody' else is a 


matter which can easily be proved, and 
probably evidence can easily be given of 
the registration of the birth of the ille¬ 
gitimate child. 

Case sent back. 
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Spencer, and Devadoss, JJ. 

{Sri Gadiclwla) Venkatanara- 
simhaRaoGaru ... Appellant 

(Defendant). 


V. 

i\^yapathy Subha Boo Pantulu Garu 
and others ... Respondents 

(Plaintiffs). 

Appeal No. 301 of 1921, dated 5th 

Ocliober 1922, against the decree of the 
Court of the Addl. Sub, J. of Rajamundry 
in O. S. No. 31 of 1920, 


(a) Civil p. C., S. 02 —of suit. 

If a trust has been “ created for public pur¬ 
poses of a charitable or religiou.s nature ” a suit 
will lie for settling a schomo “ where the direc¬ 
tion of the Court is deemed necessary for the 
administration of such trust” and the person 
who is the heir-at-law and in possession of the 
property which is impressed with the character 
of trust property has an interest in and is a 
proper party to such a suit. A suit against a 
person in pos.session of trust property does lie 
though defendant may not be a trustee either 
by appointment or de son tort. 

[P. 377, Col. 2.] 

ib) Will—Coyistniciion. 

If ib is possible to ascertain with any degree of 
certainty the intentions of the testator,the Court 
will give efTeot to thorn. If, howovor, the trust 
fails on account of uncertainty of the objects, 
the trustee cannot repudiate it but holds it for 
the benefit of the testator’s heir as a re.suUing 
trust. If the testator’s meaning is so extremely 
vague that the execution of his purposes praoti- 
oally amounts to some else making a will for 
him, then the Court will not lend its assistance 
or recognise the trust as one capable of oxecub- 
ion. Where ono object is void for uncertainty the 
whole gift is void, where owing to the use of the 
disjunctive ‘or’ there is no indication as to what 
proportion is to be devoted to each. Trust for 
the spread of Hinduism is too vaguo but that 
for spread of the Sanskrit language is valid. 

[P. 377, Col. 2.] 

fc) Civil P. C. S. 0'2^Applieahilit}i. 

S. '.)2 speaks of ” any express or constructive 
trust created for publio purpososof a charitable or 
religious nature.” U does not signify whether it 
is of a charitable nature or of a religious nature 
provided that it is one of these two and also th^t 
it is a public purpose. 

[P. 378, Col. 1.] 

(d) Practice—Inconsistent pleas. 

The adopted son cannot, while approbating the 
provisions of the will under which his adoption 
was made, reprobate other provisions of the sains 
will. 
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P. B, Ganapathi luer and A, Venkata- 
challam —for the Appellant. 

D. Appa Boo, S, Gopalaswami lyenuar, 
G. Lakshmana, N, ^Bama Bao and P. 
Panini —for the Respondents. 

Spencer, J. :—^This suit was instituted 

by three plaintitTs styling themselves mem¬ 
bers and trustees of the Godavari Hindu 
Samaj, with the sanction of the Advocate- 
General under 3. 92 of the Civil Procedure 
Code, for the purpose of getting a scheme 
framed by the Court for carrying out the 
trust contained in Cls. 11 and 12 of the 
will of the late Rajah Gadicherla 
Seethayya of Rajahmundry who executed 
it on 4th April and died on 15th April, 
1909. By the same will the testator gave 
authority to his widow to adopt a son 
which she did on 4th Tune, 1911 by adopt¬ 
ing the present appellant. 

Cls. 11 & 12 of the will run as follows:— 

“ ll. A sum of Rs. 100 should be spent every 
year out of ruy estate, either for the spread, 
(Abivrithi) of iho Sanskrit language or for the 
spread of the Hindu religion or for both. The 
said sura must be a charge on my estate. The 
executors must make the arrangements necessary 
therefor to have the same conducted as the then 
existing trustees of the Rajahmundry Hindu 
Samaj may deem fit.” 

“ 12. Further it is my desire that the Vedas 
relating to ray Sakha (branch) should be 
encouraged. And for that purpose, it is my 
desire that chiefly a general Sanskrit or Vedic or 
Oriental Library should be established at Rajah¬ 
mundry, in my name. The executors must make 
the arrangements necessary therefor. ” 

The will names three executors, one of 
whom is the Ist plaintiff. They all declined 
office and the appellant who came of age 
on Ist November, 1917, has taken over 
the estate from the hands of his adoptive 
mother. 

The first objection argued at the hearing 
of the appeal related to the maintainability 
of the suit. It was urged that the defen¬ 
dant, not being a trustee either by appoint¬ 
ment or de son tort, could not be sued 
under S. 92 merely because he was in 
possession of the estate, that for every 
suit under that section there must neces¬ 
sarily be a trustee [see observations in 
AshraJ AH v, Mohammad Nurojjoma (1)] 

but here there was none, and that the 
proper course for the plaintiffs to adopt 
was to bring a suit for administration in 
order to get the terms of the will carried 
out. I do not consider that any of these 


are fatal objections to tho preaont suit. If 
a trust has been ' created for pul)lic pur¬ 
poses of a charitable or religious nature ” 
a suit will lie for settling a schomo 'whero 
the direction of tho Court is ‘^oornod 
necessary for the administration of such 
trust * [vide Neti Bama Jogiah v. Vmkalar 
oharulu(^),^n^ the person who is tho heir- 
at-law and in possession of the property 
which is impressed with the character of 
trust property has an interest in and is a 
proper party to such a suit. 

^Ir. Ganapathi Aiyar then cited Naciuir- 
nmma v. Ycnkatappayua, (3) and Ofjioinl 
Assignep. v. Ahdul Hussein (4) in support of 
his argument that the present suit was pre¬ 
mature as there was no definite fund for the 
trustee to administer and that the trust 
was thus incomplete. But tho circum¬ 
stances of those cases appear to be distin¬ 
guishable. In the latter there was no 
fund ear-marked to be impressed with 
the trust, and in the former there was no 
appropriation of assets and the trust fund 
was yet to be ascertained. Here the will 
•definitely assigns a sum of Rs. 400 to trust 
purposes to be spent every year out of the 
testator’s estate and makes it a charge on 
the estate. Whatever may be thought of 
Cl. 12 there is a definite fund set apart 
for the purposes mentioned in Cl. 11. As 
noticed by the learned Subordinate Judge, 

. when there is a will in existence 3.6 of the 
Indian Trusts Act makes it unnecessary 
that there should be a transfer of the trust 
property to the trustees. The suit is in 
my opinion maintainable. 

I pass now to a consideration of the 

more serious question whether the trust 

is void owing to uncertainty as to its 
objects. 

If it is possible to ascertain with any 
degree of certainty the intentions of the 
testator, the Court will give effect to them. 
If, however, the trust fails on account of 
uncertainty of the objects, the trustee 
cannot repudiate it but holds it for the 
benefit of the testator’s heir as a resulting 
trust, vide Briggs v. Penny (5), If the tes¬ 
tator s meaning is so extremely vague that 
the execution of his purposes practically 
amounts to some one else making a will 
^r him, then the Court will not lend its 

2. (1903) 2G Mad. 450. ~ 

3. 16 L. W. 922=31 M. L. T. (H. G.) C3. 

28 I. C. IIG. 

^ 5. (1851) 3 M. and G. 546 ; S. 0. 21 L. J. Oh. 


1, (1918) 23 Oal. W. N. 115=49 I. C. 356. 

1923—M 48 



378 


vENiiATANARASiMHA RAO V. 3UBBA RAO {Spencer, J,) 1923 Madras 


assistance or recognise the trust as one 
capable of execution. See Blair v. Dun¬ 
can (6) and Grim'^nd v. Grimond (7). This 
principle is the principle followed by 
Seshagiri Aiyar, J., in Muthukrishna 
Naicken v. Rama iJIiandra Naicken (8) 
though the learned Judge does not refer 
to those English cases. He says at page 
497: 

“ The primary rale is to ascertain whether the 
object aimed at by the testator could be carried 
out without making a new will for him.” 

The objects of the trust as disclosed by 
Cl. 11 of the will namely, the spread of 
the Sanskrit language or the spread of the 
Hindu religion appear to be partly tor the 
benefit of one branch of human knowledge, 
viz,, the Sanskrit language and partly 
religious. In this country religious objects 
are not necessarily charitable objects, 
and learning is not quite synonymous 
with education. But it is unnecessary 
to embark on a disquisition upon the ques¬ 
tion whether a religious purpose is also 
a charitable ptirpose, which formed the 
main consideration \n Baker v. Sutton {9), 
in Totonsend v. CarusilO) and Tnre While] 
White V. W]iite(l~i) as S, 92,Civil Procedure 
Code, speaks of ‘ any express or construc¬ 
tive trust created for public purposes of a 
charitable or religious nature.” It does 
not signify whether it is of a charitable 
nature or of a religious nature provided 
that it is one of these two and also that it 
is a public purpose. 

In order to understand the real inten¬ 
tions of the testator I am willing to read 
Cl. 12 of his will along with Cl. 11 and 
not to treat Cl. 12 by itself as creating a 
precatory trust. 

I think we should also take notice of the 
reference in Cl. 11 to the Rajahmundry 
Hindu Samaj as an aid to discovering 
what the testator meant. It was also 
material to take into consideration, as the 
learned Subordinate Judge has done in 
paragraph 10 of his judgment, the evidence 
of P. W. 1 that the testator was a member 
of the Rajahmundry Hindu Samaj almost 
from its inception and was keenly interested 
in the working of this society. In Clode v. 
Andrews (12) use was made of the know- 

6. (1002) A. C. 37. 

7. (1905) A. C. 124. 

S. 37 M. L. J. 489.=:^47 I. 0. 611. 

9. 48 B. R. 292. 

10. 67 E. B. 378. 

11. (1893) 2 Oh. D. 41. 

12. 97 T. Ij. H. 130. 


edge that a certain Dr.Maclean was engaged 
for many years in the work of Christian 
Missions to interpret a reference to Mission¬ 
ary objects connected with his name in a 
will, and in the Attorney-Gene)*al v. Stepney 
(13) the known objects of the Welch 
Circulating Charity Schools were referred 
to in order to understand the meaning of 
a will which had as its object, the improve¬ 
ment of Christian knowledge coupled with 
a mention of those schools. But I am 
unable to agree with the Subordinate 
Judge that the objects of the Hindu Samaj 
set out in Cl. 2 of their rules exhibited as 
Ex. C are almost exactly the same as the 
purposes indicated by the testator in his 
will. The teaching of Sanskrit is not 
one of the professed objects of the Associ¬ 
ation. A 'library is mentioned as one 
of the means of carrying out its objects 
but it is not clear what kind of library 
is intended. On'this point the will, 
which speaks of a general Sanskrit, Vedio 
or Oriental Library is more specific. 
Again the Association aims at the diffusion 
of the principles of Hinduism, the study of 
Hindu civilization and the advancement 
of the Hindu Community. The testator 
desired to see the spread of the Hindu reli¬ 
gion with special attention to the Vedas 
relating to his branch (sakha), he being a 
Yagnavalkya Brahmin. If the testator had 
absolute confidence in the Managing Com¬ 
mittee of the Hindu Samaj, he might have 
made an outright bequest in their favour 
and left the spending of the money entirely 
in their hands without directing his execu¬ 
tors to make arrangements to have the 
trust conducted according to the discretion 
of the trustees of the Hindu Samaj. In 
Grimond v. Grimond (7) liord Month!ff 
whose judgment was adoped by the House 
of Lords, observes that the testator’s own 
religious views do not affect the question 
when the trustees have been left with 
unlimited discretion as to what religious 
institutions are to be selected for being 
benefited. So here, if one of the objects 
of the trust is the spread of Hinduism 
generally, then in my opinion the object is 
too wide and indefinite bo be carried into 
effect. The scheme framed in the lower 
Court provides for the submission to the 
Court by the trustees of a programme for 
the utilization of the annual grant of 
Rs. 400 and for the Court sanctioning the 


13. 32 B. R. 751. 
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same with such modifications as may be 
found necessary. How is any Christain, 
Hindu or Mahomedan Judge to decide 
whether the proposal so submitted will 
advance the Hindu religion in the manner 
contemplated by the testator? If on the 
other hand we hold that the scheme should 
be directed to the best means for inculcat¬ 
ing the peculiar sectarian doctrines of the 
testator’s own branch of the Hindu faith, 
then it may reasonably be doubted whether 
this purpose is such a public one as 3. 92 of 
the Code was intended to cover. The learn¬ 
ed Subordinate Judge, who was in favour 
of upholding the trust as a good one, has 
been driven after considering Cl. 12 to the 
conclusion in para. 19 of his judgment that 
the object is not clear enough and he has 
been obliged to treat this clause as merely 
recommendatory. To my mind the trust is 
even more vague and indefinite, if Cl. 12 is 
omitted from consideration. The words 
for the spread of the Hindu religion ” are 
no more (definite than the words for mis¬ 
sionary purposes ” which were held in 
Scott V. Brownrigg (14) to be too vague and 
uncertain to create an executable trust, or 
than the words “most conducive to the 


good of religion in this diocese ” in Dunne 
V. Byrne (15). It is not enough that in those 
oases there could be no doubt that the set¬ 
tlor was thinking of the Christian religion 
when he spoke of missionary or religious 
purposes, or that in the present case the 
Hindu religion is designated by name. God 
is worshipped in many forms by Hindus. 
A general endowment for the worship of 
God without specifying the deity for whose 
benefit the endowment is to take effect is 
void for uncertainty. [Vide Ghandi Gharan 
Mitra v. Haribola Das (16). 

On the other hand, I am inclined to re¬ 
gard the promotion of the knowledge of the 
Sanskrit language as a valid charitable 
bequest. In Whicker v. Hume (17). a fund 
given to be applied^ by trustees according 
to their discretion " for the advancement 
and propagation of education and learning 
all over the world” was held to be not too 
vague ; and in G. v. Flood (18) gift for 
promoting education in the Irish language 
was upheld. See also Halsbury’s Laws of 


14. 

15. 


L. E. Ireland Vol. l‘J Oh. D 246 
(r.n2)A. C. 407. 


16. (lUl J) 46 Ciil. y51=:23 G 
29 C. L. J.‘366—51 I. C. 215 

17. (1858) 7 H. L. 124. 


W. N. 645= 


18. (1816) H. J. A. 138. 


England Vol, 4, Art. 174. Hero the word 
“ spread ’’ denotes that the testator was 
thinking of education. The Sanskrit language 
could only be spread by teaching persons 
hitherto ignorant of it. It would not bo 
spread by rewarding those who are already 
learned. 

If the object is definite enough, the 
Court will find suitable modes for carrying 
out the wishes of the testator. See Gordhan 
Das v. Ghunni Lai (19). Of course it is 
necessary that if a Sanskrit Library is to 
be founded, it should be one open to the 
public (unlike the Hindu Samaj’s library 
which is limited to Hindus who pay a 
certain subscription and are grouped in 
two classes) ; if Sanskrit schools are to be 
formed, they must be schools which can 
be freely attended by the public. Other¬ 
wise this will not be a trust for public pur¬ 
poses falling under S. 92, Civil Procedure 
Code. 

The trust for the spread of Hinduism 
being too vague, and that for the spread 
of the Sanskrit language being valid, we 
must next take note of the fact that the 
trustees of the Hindu Samaj have been 
given an absolute discretion to spend the 
whole sum of Rs. 400 on one or the 
other object, or on both. In such a case 
where one object is void for uncertainty 
the whole gift is void, since owing to the 
use^ of the disjunctive “ or” there is no 
indication as to what proportion is to be 
devoted to the charitable purpose of 
advancing education [vide In re Macduff^ 
Macduff V. Macduff (20), Blair v, Dun¬ 
can (6), Houston V. Burns (21) and Theo¬ 
bald’s Law of Will (7th Edition) P. 369]. 

So in the present case the testator having 
left the application of the fund entirely to 
the discretion of the trustees of the Rajah- 
mundry Hindu Samaj, it would be open to 
that body to apply the whole amount to 
the vague purpose of spreading the Hindu 
religion, leaving nothing for the encourage¬ 
ment of Sanskrit learning. 

^ But on the principle of the above 
English oases the whole bequest thus is 
bad and unexecutable. The trustees under 
the will in such a case cannot exercise 
their discretion and allot the whole to 

10. (1008) 30 All. Ill, (U4)=5 A. L. J. 23 = 

^ (1008) A. W. N. 34. 

20. (1896) 2 Ch. 451. 

21. (1913) A. C. 337. 
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charity. (In re Jarmans Estate, Leavers 
V, Clayton (2‘2). 

I am therefore of opinion on the 2nd 
and 3rd issues that no enforceable trust is 
created in Cl. 11 or 12 of the will, and I 
would allow the appeal and dismiss the 
plaintiffs’ suit with costs throughout. 

A third point which is the subject of the 
5th issue has been raised, namely whether 
the adopted son who takes by survivorship 
can repudiate disposition of a portion of 
the ancestral property made by his adop¬ 
tive father without its being proved that 
his natural father was aware of the 
contents of the will at tlie time of the 
adoption. Mr. Ganapatei Aiyar quotes 
Balkrishna Motiram v. Shri Uttar 
Narayan Dev (23) in support of his argu¬ 
ments that he can. In the present case 
the testator was childless when he made 
his will and was free to make an absolute 
gift. Following Ganapati Ayyan v. Savithri 
Ammal (24), I feel clear that the adopted 
son cannot, while approbating the provi¬ 
sions of the will under which his adoption 
was made, reprobate other provisions of 
the same will. It is unnecessary in view 
of my finding on issues 2 and 3 to pursue 
this point further. It has also become 
unnecessary to discuss the objections and 
the cross-objections to the scheme framed 
by the Court. The decree of the lower 
Court is set aside and the suit is dismissed 
with costs. The memorandum of objec¬ 
tions is dismissed. 

• Devadoss, J. :—I have bad the advan¬ 
tage of perusing the judgment prepared by 
my learned brother and I agree with his 
conclusions on the points argued before us. 
Inasmuch as this appeal was argued at 
great length very ably on both sides and 
as the points involved are of considerable 
importance. I wish to add in my own words 
the reasons for agreeing with my learned 
brother. 

The plaintiffs are the members and 
trustees of the Godavari Hindu Samajam 
commonly known as the Hindu Samajam 
located at Rajahmundry ; and they have 
brought this suit for the settlement of a 
scheme for carrying out the intentions and 
directions contained in Cls. 11 and 12 of 
the will of Sri Gadicherla China Sitayya 
Garu who died on the 15th April 1909, 

2'2, (1878) 8 Ch. D. 581. 

23 (101‘J) 13 Bom. 512—21 Bom. L. R* 225= 

50 I. C. 912. 

21. (1808) 21 Mad. 10. 


possessed of Zamindari villages and other 
properties yielding an annual income of 
Rs, 4,000. The defendant is the adopted 
son of the said Sitayya Garu. The Addi¬ 
tional Subordinate Judge of Rajahmundry 
has granted a decree in plaintiffs’ favour 
and the defendant has preferred this 
appeal. 

The main contentions raised on behalf 
of the appellant are :— 

(1) The suit is not maintainable under S. 92 
of the Civil Procedure Code inasmuch as there is 
no trustee in charge of the alleged trust estate ; 

(2) the terms of the will are so vague that tho 
bequest must fail on account of uncertainty and 

(3) the defendant being the adopted son of Che 
testator is entitled to repudiate the bequest made 
by the will as he succeeded to the whole of the 
to.stator’s property by right of survivorship. 

The first contention, that there is no 
trustee in charge of the trust estate and 
therefore a suit under 3. 92 is incompetent, 
is an untenable one. S. 92 was enacted 
for the purpose of safeguarding public 
trusts of a charitable or religious nature. 
The Section says :— 

“ In the case of any alleged breach of any 
express or constructive trust created for public 
purposes of a charitable or religious nature or 
where the direction of the Court is deemed ne¬ 
cessary for the admici-stration of any such trust, 
two or more persons having an interest in the 
trust can sue after fulhlling certain formalities. 

It is quite plain that the section is 
applicable to cases where the direction of 
a Court is deemed necessary for the ad¬ 
ministration of any trust, and it is no¬ 
where said that the suit could only be 
against trustees de facto or de jure. When 
the Court is put in possession of facts 
from which it can infer that there is a 
public trust of a charitable or religious 
nature and that for its proper administra¬ 
tion the direction of the Court is neces¬ 
sary, the Court has jurisdiction to frame 
a scheme for the proper administration of 
the trust. The appellant relies on a 
number of cases in which it was held that 
S. 92 did not apply to suits against tres¬ 
passers. A trespasser claims adversely to 
the trust and in order to evict him or to 
claim damages from him no scheme is 
necessary and the intervention of the 
Court under 3. 92 is uncalled for. It 
the duty in such cases of a trustee or 
trustees to seek the proper remedy against 
the trespasser or against the person hold- 
ding the property adversely to the trust 
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In Gholam Mowlah v. AH Hafiz (25) the 
suit was against the purchaser of the trust 
property. The Court held that, the 
defendant being an alienee of the trust 
property, 3. 92 had no application. 

In Arunachella Chetti v. Muthu Chettiar 
(26) the suit was by a trustee against a 
trespasser. This suit was decided under 
the Civil Procedure Code of 1877 in July 
1880. It was held that S, 539 had no 
application to the case. 

In Budree Das Mukim v. Chooni Ball 
Johurry (27) Woodrotfe, J., held that suits 
brought not to establish a public right but 
to remedy a particular infringement of 
an individual right were not within the 
section and that, as against strangers, such 
as alienees from the trustee and mere 
trespassers holding adversely to the trust, 
that section did not apply. 

In Baptiji Jagannath v. Govindlal 
Kasandas (28), it was held that S. 92 had 
no application where remedy asked for 
was not for the infringement of a public 
right but for a private right. In that case 
one executor sued another executor for 
accounts and for an injunction against 
further management. The Court held that 
the suit was not bad for want of sanction 
under S. 92, Civil Procedure Code. 

In Subbayya v. Krishna (29) the Full 
Bench held that a trustee could be re¬ 
moved though 3. 539 did not expressly 
give the power of the Court. 

In Asfiraf AH v. Mohammad Nurojjoma 
(IJ the Court held that to a suit against 
the lessee in which the trustee was a party, 
b. 92 had no application as no scheme was 
asked for, the suit being for. a declaration 
that the lease was invalid and that posses¬ 
sion should be handed over to the plaint- 
ills. 

Strong reliance was placed by the appel¬ 
lant on a decision of the Madras High 
Court reported in Nackaramma v. Venkata- 
ppayya (3j. There the late Chief Justice 
and Kumaraswami Sastri, J., held that a 
suit under 3. 92, Civil Procedure Code for 
enforcing the terms of a will which 
contained provisions for the administra¬ 
tion of public trusts was not maintainable. 
C^n a careful reading of the judgment I 

‘^5. (IJIBJ ‘is Gill. L. J. [ c 111 
•2(| 23 M. L. .1. 317=17 I. C. 580. 

(i'jOb) 33 Cal. 78'J=10 C. W. N. 581. 

28. (I'JlO) 10 Bom. 13J=18 Bom. h R 335 
^31 I. G. 167. 

2J. (1891) 11 ilad. 180^1 M. L. J. ‘J5. 


think the decision does nob support the 
appellant’s contention. All that was 
decided in that case was bliat it was nob 
competent for persons to invoke the 
provisions of 3. 92 for the purposo of 
administering the estate of r deceased 
person with a view to compel tlio execu¬ 
tors bo give effect to charitable hequests. 
What was found on the evidence in that 
case was that there was no fund from 
which the charity could be maintained. 
The learned Judges held that, in the 
absence of a specific finding that a trust 
had been created, a suit of that nature 
would not lie. But the facts of this case 
are different. Here the amount to be spent 
on the charity is charged on tho whole 
estate. Tho estate is worth Rs. 4,000 a 
year and the amount of the charitable 
bequest is only Rs. 400 a year. Funds 
for tho trust have been provided by point¬ 
ing out the source of the funds and by 
rnaking the whole of the property bear the 
charge for the trust. Where it is quite 
dear that a trust has been properly con' 
stituted by will, it is not necessary that 
there should first be an administration 
suit before the trust could be the subject 
of a suit under S. 92. In the Moffussil, 
administration suits are almost unknown, 
and, if it is considered that an administra¬ 
tion Sint is essential preliminary to a suit 
under b. 92, the question would arise as 
to who should bring the administration 
suit. The heirs of the testator may be 
quite unwilling to bring the administration 
suit and anybody who would ordinarily 
be entitled to bring an administration suit 
might be found unwilling to do so. I do 
nob think that the case supports any wide 
proposition as is contended for by the 
appellant. Where it is doubtful whether 
there would be funds for the purpose of 
satisfying the bequest for charity, there it 
might be necessary bo have an administra¬ 
tion suit in order to fix the amount that 
might be available for charitable purposes 
after meeting the legitimate demands of 
creditors and specific legatees. 

The contention that there must be 
trustees in charge of the funds in order 
to entitle persons bo sue under S. 92 is an 
obvious fallacy. One can conceive of 
cases where all the trustees die or refuse 
to act. It is in such cases the interference 
of the Court would be deemed most 
necessary and beneffeial and it is to 
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prevent charities lapsing for want of proper 
management that S. 92, Civil Procedure 
Code was enacted on the lines of the Lord 
Romilly's Act. 

In Neti Bama Jogiah v. Venkatappayya 
(2), the suit was brought under S. 539 of 
Civil Procedure Code for a declaration that 
the defendants were not Dharmakarthas 
of certain temples and to have trustees 
appointed for the due administration of 
those temples. The learned Judges observe 
at p. 452 as follows :— 

The substantial question therefore for deter¬ 
mination in the case is whether the defendants 
are the lawful trustees of the temple as claimed 
by them. It they are so, there is an end of the 
suit, but, if they are not, then there is a vacancy 
in the office of one or both of the trusteeships.” 

and the plaintiffs, as persons interested in 
the institution, pray for an order of Court 
directing the appointment of new trustees 
for the due administration of trusts of the 
temple. In our opinion such a suit is 
comprised in the words of the Section 
namely, that “ Whenever the direction of 
the Court is deemed necessary for the 
administration of such trust,” and the 
suit therefore falls under S. 539 (a) of the 
Civil Procedure Code. In support of this 
view we may refer to the opinion of the 
Judicial Committee of the Privy Council 
in Bishen Chand Esaiuat v. Syed Nadir 
Hussie7i (30) in which Sir Barnes Peacock 
in delivering the judgment of the Com¬ 
mittee stated ; 

” If there had been any objeobion that he 
the plaintifi was illegally substituted as trustee, an 
application might have been made by any person 
interested in the performance of the trusts to 
have him removed and a new trustee appointed 
by the Court under the Code of 1877.” 

As pointed reference is made to the 
Code of 1877 in which for the first time 
S. 539 was introduced, there having been 
no section corresponding to it in the Code 
of 1859, it is quite clear that the provision 
referred to by the Privy Council is S. 539. 
In the oases where there are no trustees, 
or where all the trustees choose to claim 
adversely to the trust, the interference of 
the Court is necessary for the protection 

of the trust. 

In Baghiibar Dial v. Kesko Hamanuj 
Das (31), the four defendants between 
them by an endowment created a trust 
in respect of the temple of Janaki Balla- 
bhji and of the idol contained therein, 


which endowment consisted of five biswas 
of land, the income of which was to be 


devoted to the expenses of the temple. 
The plaint alleged that, since November, 
1894, the donors changed their minds and 
had stopped the payment for expenses, 
Straight, J., observes at page 22 : 

“ Now, it is not necessary, if I read that 
section aright, that there should have been any 
breach of trust ; but it is sufficient if there be a 
public religious trust, and the direction of the 
Court is considered necessary for the administra¬ 
tion of such trust. This view has bean adopted 
by the learned Judges of the Calcutta High 
Court in Liitifunnissa Bibi v. Nazirun Bibi (32). 
Therefore this may be fairly regarded as asuit,to 
put it in its narrowest form, in which the plain¬ 
tiff asks to have the trust administered by the 
Court. That being so, it seems to me that the 
sanction of the Collector or such officer as the 
local Government might appoint was necessary, 
for the purpose of empowering the plaintiff to 
bring such a suit.” 


That the defendant need nob be a 
trustee, nor need he admit the existence of 
a trust in order bo enable the plaintiffs bo 
sue under S. 92 is made clear by the judg¬ 
ment of the Calcutta High Court in Budh 
Singh Dudhuria v. Niradbarain Boy (33), 
Mukerjee, J., observes at page 437 : 

“ The case is no authority for the proposition 
that the Court is ousted of the jurisdiction it 
possesses under S. 53'J, Civil IToccdure Code by 
the bare denial on the part of the defendant of 
the existence of the trust alleged by the plaintiffs. 
If the view urged by the appellants were well- 
founded, every case of a public charity might be 
excluded from the jurisdiction of the Court by 
reason of the most groundless allegation on the 
part of the defendant that there is no public 
trust. But, it is an elementary principle that 
when the jurisdiction of a Court to take cogni¬ 
zance of a suit instituted before it, is disputed, 

the Court must adjudicate upon the question. 

...I must hold accordingly that if in a suit insti¬ 
tuted under S. 53'J, Civil Brocodure Code, the 
defendant disputes the jurisdiction of the Court 
to make any decree under that section on the 
ground that the trust alleged by the plaintiffs 
does not exist, the Court is not ousted of its 
jurisdiction but mast determine the question 
upon the evidence.” 

The same principle was laid down in 
Jafarkhan v. Dandshak (34) Batchelor, J., 
who delivered the judgment of the Court 
observes at p. 53 : 

“ We think that a difficulty is caused by the 
use of the words ‘any alleged breach of any trust 
occurring in S. 53J, for we do not read those 
words as equivalent to any alleged breach of any 

admitted trust. The construction which we put 

upon the section in this respect ha3._80 far as 

3-2. (1885) 11 Cal. 33. 

33. (1005) 2 C. L. J. 431. 

34. (lUil) 13 Bom. L. R. 49=9 I. C. 3o8, 


30 (1887) 15 I. A. 1=15 Cal. 329=5 Sar. 113. 

n. (1888) 11 All. 18=(1888) A. W. N. 276. 
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are aTtare, been consistently followed in this 
Court and the case of Ohiiichwad Savasthan, 
Ohintaman Bajaji Dqv v. Dhondo Qauesh Deo (35), 
is an illustration of that. Beference being made 
to page G16 of the report, it will be seen that the 
defendants there pleaded that the Savasthan was 
not a public, religious or charitable institution 
and that they were not the trustees but the 
owners of the property in that suit.” 

It is quite apparent from these decisions 
that the jurisdiction of the Court is not 
ousted by the defendant pleading that he 
is not a trustee or that there is no trust 
for which a scheme could be framed. In 
this case the defendant claims to repudiate 
the provisions of the will as the adopted 
son of the testator. His interests are no 
doubt adverse to that of the plaintiffs, who 
want to maintain that there is a trust. 
But in the case of a suit under S. 92, it is 
not necessary that there should be any 
active contest as to any breach of trust by a 
trustee. If the circumstances are such 
that the intervention of the Court is 
deemed necessary for the purpose of 
framing a scheme for any trust which is 
proved to exist, the Court has jurisdiction 
to frame a scheme. No doubt the defen¬ 
dant in this suit could nob be made to pay 
amounts due or bo surrender the property, 
if any, belonging to the trust, he being a 
stranger to the trust. On the framing of 
a scheme and on the appointment of trus¬ 
tees, he should be proceeded against by 
the trustees, for such reliefs as they may 
deem fit. In that sense, no doubt, the suit 
against the defendant is unsustainable, but 
the suit is perfectly competent for the pur¬ 
pose of enabling the Court to frame a 
scheme in respect of the charitable bequest 
contained in the will, provided the bequest 
fulfils other conditions. 

The second point is one of more difficul¬ 
ty. The contention that the bequest is 
void for uncertainty should be considered 
in the light of the provisions of the will 
relating to the bequest, Para. 11 of the 
will runs thus :— 


A sum of Kfl. 400 should b9 spent every 
out of my estate, either for the spread of 
Sanskrit language or for the spread of the H 
religion or for both. The said sum must ' 
charge on my estate. The executors must r 
the arrangements necessary therefor to have 
^ame conducted as the then existing trustees c 
Hajahmundry Plindu Samajam might deem 

The next clpse runs thus : 

_ * Further, it is my desire that the Vedas i 

ing to my sa;f/ia should be encouraged; an 

t hat purpose, it is my desire chiefly a 
35. (1891) 15 Bom. 612. 


Sanskrit or Vedic or Oriental library should be 
e.stahlished at Rajahmundry., in my name. The 
executors must make the arringornent neoossjiry 
therefor ”. 

Cl, 12 does not present much difliculty. 
It is what I may call a precatory trust. 
There is no definiteness about the trust. 
The amount to be spent for establishing 
the Sanskrit or Vedic or Oriental lil)iary is 
not mentioned and the direction to found 
a general Sanskrit or Vedic or Oriental 
library is very vague. What sort of Sanskrit 
books should he in the library or what sort 
of Vedic books should be collected or what 
sort of Oriental library it should be, there 
is no indication in the will. I do not think 
it is necessary to consider this matter 
further. I hold that, in the first place, it 
is precatory and, in the second place, that 
it is so vague that it cannot be given 
effect to. Cl. 11 contains a bequest 
of a sum of Rs. 400 to be spent annually 
for the spread of the Sanskrit language 
or the spread of Hindu religion or for 
both, and the executors should make 
the arrangements necessary therefor and 
should conduct as the then existing trustees 
of^ the Rajahmundry Hindu Samajam 
might deem fit. Here again the testator’s 
directions are so vague that it will not be 
possible for any Court of law to decide 
what is necessary for the spread of San¬ 
skrit language or for the spread of Hindu 
religion, and the executors are asked to 
make such arrangements as the trustees 
of the Rajahmundry Hindu Samajam might 
deem fit. The trustees of the Samajam may 
change and the objects of the Samajam are 
as va^e and as comprehensive as they can 

objects of the Samajam are the 
diffusion of the principles of Hinduism, 
the study of Hindu civilisation and, in 
general, the advancement of the Hindu 
community. Some of the objects of asso¬ 
ciation could not be considered charitable 
or re igious under 3. 92. The bequest may 
be a good one if it is to the Samajam ; but. 
where a trust is indicated and the Court is 
asked to frame a scheme under S. 92, the 
provisions of that section should be com- 
p le with before the Court can be induced 
to act. In the first place, the trust should 
be for a public purpose, and, in the 
secon place, it should be of a charitable 
or religious nature. There are many 
public purposes which are neither charit- 

^ There are many purposes 

Which are charitable or religious, but not 
0 a public nature. The discretion is given 
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fco the executors to make arrangements for 
the spread of the Sanskrit language. The 
expression spread of the Sanskrit language 
is not capable of any clear definition. It 
may i^e spread in the sense of intensive 
culture or of culture benefiting a large 
number of people. The expression ‘ for the 
spread of Hindu religion ’ is also vague. It 
is very difficult for people belonging to vari¬ 
ous sects to agreee as to what the 'Hindu 


religion is. Without in any way being 
disrespectful to the Hindu religion or in 
any way disparaging the religion, the 
words Hindu religion do not connote any¬ 
thing specific. It may be the vedantic 
religion or the religion of a particular 
sect, and it is not within the province 
of a Civil Court bo say what the Hindu 
religion is and what should be done 
bo spread it. The trustees of the Rajah- 
mundry Hindu Samajam may all cease 
to promote the particular form of Hindu 
religion which for a time the same 
trustees were prepard bo promote, and 
the Court will then be called upon bo 
frame another scheme by which the 
trustees of this particular estate may be 


left to manage things without reference bo 
the trustees of the Rajahmundry Hindu 
Samajam. These are some of the 
difficulties which will face any Court 
which is called upon bo frame a scheme 
for the purpose of carrying out the in¬ 
tentions of the testator. It is a well 
established principle of law that, where 
the intention of the testator is so vague, 
the Court cannot give effect to it. The 
Court can only interpret the will of a 
testator, but it cannot be 'called upon to 
make a will for the testator. It is some- 
fcirnes thought that a charitable bequest 
should not be allowed to lapse, and. 
therefore, some sort of scheme should be 
framed in respect of it. But, with all 
respect to that view, I think the Court is 
bound bo follow certain principles which 
have Guided the Courts of Chancery for a 
very ”loag time. The idea of making 
charitable bequests by will is new to this 
country, and it would not be right bo 
throw aside altogether the principles 
which have guided the Courts of Chancery 
in England in interpreting wills containing 
bequests for charitable and religious 


purposes. . -n i- i_ 

I shall proceed to examine the English 

cases that have been cited to us. but be- 

fore entering upon the mazes of the deci- 


sions of the Chancery Courts, it is but right 
that one should remember that the Law 
of Trusts in England is subject to certain 
peculiar restrictions. In the first place 
the Laws of Mortmain prevent bequests 
of lands being made to associations, and 
corporations and, in the second place, 
realty cannot be disposed of in perpetuity 
by will and only personalty can be 
disposed of for a charitable or religious 
purpose, and even in the case of per¬ 
sonalty there is a difference between 
impure and pure personalty. It was 
by 51 and 52 Victoria Chap. 42 the 
law relating to Mortmain and the disposi¬ 
tions of land for charitable purposes was 
consolidated. By 43 Elizabeth, Chap. 4, 
Charitable Bequests were validated. It 
has lieen the attempt of Chancery lawyers 
to bring bequests within the purview of 
43 Elizabeth, and that is the reason why 
we find, that in the earlier cases the Court 
of Chancery gave a wide interpretation to 
the word ‘charity.’ 

I shall (first deal with the cases relied 
upon for the respondent in support of the 
validity of the bequest. 

The earliest case relied on is The 
Attorney-General v. Stepney (13). There a 
bequest of the residue of personal estate 
for the use of the Welch Circulating 
Charity Schools, as long as they should 
continue, and the increase and improve¬ 
ment of Christian knowledge and promot¬ 
ing religion, and to purchase bibles and 
other religious books, pamphlets, and 
tracts, as the trustees should think fit, to 
go to the same uses with those already 
bought, and to be kept in a house, devised 
for that ^purpose, was held good. The 
Lord Chancellor (Eldon), in the course of 
his judgment, after referring to the case of 
Bron ne v. VeaJl (36) obeserves :— 

“ Lord Thurlow’s opmion was t.hat the testa¬ 
tor, not having given this Court mo:o of specific 
directions as to tho nature of the books,ito be pur 
chased and circulated, than that they were to be 
such as may have a tendency to promote the 
interests of virtue and religion,and the happiness 
of mankind, had not given direction enough: and 
therefore Lord Thurlow held tho next of kin 
entitled. If this was that very case, I should 
certainly feel myself bound to follow that deci¬ 
sion. But this, independent of tho peculiarities 

belonging to it, is very different : and if 
will had specified Bibles and Testaments, the 
Court could not have refused to execute that pur¬ 
pose- If therefore there was nothing 
this will, I should he bound to say, that, whe tnec 

36. (1700) 7 Ves. 50. 
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there ie more or less objeotion to the words 
* other religious books and traots/ there is a 
denotation of a religious purpose, to which the 
fund may be applied, with an option, how it 
should be applied ; and I must execute one term 
of that option.’* 

The next case is that of Mitford v* 
Beiinolds (37). In this case the testator's 
v^ill contained a bequest in the following 
terms : 

*‘I will, devise, give and bequeath the remainde*^ 
of my property to the Government of Bengal, fo^ 
the express purpose of that Government applying 
the amount to^ charitable, beneficial and public 
works at and in the city of Dacca in Bengal, the 
intent of such bequest .and donation being that 
the amount shall^ be applied exclusively to the 
benefit of the native inhabitants in the manner 

may regard to be most 

conducive to that end.” 

The Lord Chan-cellor (Lyndhursfc) con¬ 
strued it as valid and observed : 

According to the construction which I put 
upon the words of this bequest taken together 
It 13 a bequest of money to be applied in the, 
construction or establishment of some works 
for _ the general benefit of the native in¬ 
habitants of Dacca, for the poor as well as for 
the rich : and I think that comes within the 
principle of the oases I have stated and consti¬ 
tutes under the statute of Elizabeth, a good charit¬ 
able bequest.” 


In Whicker v. Hume (38). a bequest to 
truBtees of funds to be applied by them 
according to their discretion for the 
advance and propagation of education and 
learning all over the world was held to be 
a good charitable bequest and was not void 
for uncertainty. The discussion in that 
case turned mainly upon the meaning of 
the word learning.’ If ‘learning’ had 
stood alone, the Court would have held the 
bequest bad for uncertainty, but inasmuch 
as the word ‘ education * was in front of the 
word learning ’ the Court upheld the be- 

in delivering the 
judgment, stated as follows : 


Now, the question is, in what sense did 

testator use this expression? I apprehend tin 
there are two meanings of a word, one of wl 
.®S8°tuate and the other will defeat a 
tator s ob]ect, the Court is bound to select 1 
meaning of the word which will carry out 

testator; an 
youf Lordships are not without ai, 

mI^use^h^ interpretation ( 

ma> use the expression) to the word ‘ learni 

th^'valid[w''^ortb-°'K'^® purpose of establisl: 
find that ttm t f". bequest, because when 

‘iLrnte^ ^b with that 

learning the 'word education’ I thinfe that f 

the society itse lM^ich you find the J 

37. 41E. R. 60a. 

HE. R. 60. 
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your Lordships may gather the meaning which It 
is necessary to put upon it, and that ho moans 
the word ' learning * in the sense of imparting 
knowledge by instruction or teaching. Well if this 
construction be correct, then I approhoml thoro is 
no difficulty whatever, because it will range it¬ 
self pretty much within the moaning of the word 
education ' although not precisely synonymous 
with it, and it is admitted in the argument that 
if the word ‘ education ' had stood alone, the be¬ 
quest would have been valid.” 

Lord Wensleydale said: 

” Learning,*' in this case, I consider as o"iut- 
valent to teaching, learning, as part of education. 
No portion of the charitable fund could bo de¬ 
voted by the trustees for the purpose of rewarding 
learned men unconnected with education.” 

Now applying this case to the case be¬ 
fore us, can it be said that the trustees are 
bound to spend the money in educating 
people in the Sanskrit language? If they 
choose to give the whole of the amount to 
a person well versed in Sanskrit so that he 
may improve his knowledge of the langu¬ 
age or as a reward for his past labours, can 
it be said that they aid a public charitable 
purpose ^ This makes it quite clear that 

the bequest can be good only if education is 
the object. 

The next case relied on by the respon¬ 
dent is a case under the Income-tax Act. 
In Commissioners for Special Purposes of 
Income-tax v. Pemsel (39). the House of 
Lords had to consider whether certain 
allowances in respect of the income-tax 
imposed by Sch. A are to be granted by 
the Commissioners for Special Purposes 
of the Income-tax. The words ‘ charitable 
purpose, they held as used in the Income- 
tax-Act were not restricted to the mean¬ 
ing of relief from poverty, but must be 
construed according to the legal and 
technical meaning given to these words by 
Lnglish Law. Lord Macnaghten, in the 
course of his judgment (at p. 580), obser- 

TT^a • 


-r“V 1*0 tne Jjaw of England a 

technmal^ meaning ie attached to thl word 
chanty and to the word ‘ charif-ahln ' « i. 

39- (1891) A. 0. 531. —— 
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perpetuities, while a gift in perpetuity not being 
a charity is void.” 

This case does nob throw any light on 
the question what are charitable bequests 
and what are nob. 

In In re White : White v. (ll) the 

Court of Appeal held that a bequest to a 
religious institution or for a religious pur¬ 
pose is prima facie a bequest for a chari¬ 
table * purpose. The testator gave his 
property ‘ to the following religious 
societies to be divided in equal shares 
among them.' The testator did nob give a 
list of the religious societies among whom 
he wished the property to be divided. 
Lord Lindley, in the course of his judgment, 
observes : 

“ The gift U for roligi<.U3 purposes ; and 
secondly, that being for religious purposes, it 
must be treated as a gift for ‘ charitable pur¬ 
poses' unless the contrary can be shown. If once 
this conclusion is arrived at, the rest is plain. A 
charitable bequest never fails for uncertainty : 
Mills V. I'Vn‘);icr (10) settles that point. Lord 
Kldon was clearly of opinion that the nomination 
of particular object is only the mode and not the 
substance of a gift to ‘charity.*' 


In England charity must be of a public 
nature, but in India it is not so. There can 
be bequests for charity for private purposes 
and there can be a bequest for a religious 
purpose of a private nature. There can be 
a good bequest in favour of an idol or for 
the performance of sbradh. As I have 
stated above S. 92 is only concerned with 
trusts for public purposes of charitable or 
religious nature and so the reasoning of 
the learned Lord Justice cannot apply in its 
entirety to a bequest in a Hindu Will. 

In Baker v. Sutton (41) a bequest of 
the residue of personal estate for such 
religious and charitable' institutions 
and purposes within the Kingdom of 
England as in the opinion of the testator s 
trustees should be deemed fib and proper, 


was held to be a good charitable bequest. 
In the case before us the question is nob 
whether the bequest is a good bequest, 
bub whether the Court should be called 
upon to administer the funds given for a 
particular purpose. If the bequest was to 
the Hindu Samajain at Eajahmundry, it 
would be a good bequest. Bub the real 
difficulty is in finding out the intention of 
the testator and in controlling the discre¬ 
tion of the trustees who are bo administer 
the trust. The case of Mills v. Farmer (40) 


40. (1815) 1 Mec. 55. 

41. (1836) 1 Kean 224 p. at 292. 


is relied upon as showing that a charitable 
bequest never fails. Lord Eldon, in the 
course of his judgment, laid down the 
law thus. 

“ I am fully satisfied as to all the principles 
which have been laid down in the course o! this 
argument, and accede to them all. There is no 
question, that the Court has not the power to 
make a will for the testator, but only to carry 
into execution that which he has made himself: 
and this it can do only by giving to it such a 
oonstruotion as former precedents have estab¬ 
lished to be the right construction in every 
particular instance. Neither' is there any doubt 
that the same words in a will, when applied to 
the case of individuals, may require a very 
diSerent rule of construction from that which 
would govern them if applied to the case of 
charity. If 1 give ray property to such person 
as I shall hereafter name to be my executor, and 
afterwards appoint no executor ; or, if havjng 
appointed an executor, he dies in my lifetime 
and 1 appoint no other to supply his place, in 
either of these cases, as to individuals, the 
testator must be held intestate, and his next of 
kin will take the estate. Bub to give efleeb to a 
bequest in favour of charity, the Court will, in 
both instances, supply the place of an executoE 
and carry into effect that which, in the case of 
individuals, must have failed altogether. This 
distinction has proceeded partly.^ perhaps, on 
principles in the Roman Law, which we do not 
at this time perfectly comprehend : and partly, 
no doubt, on the religious notions which formerly 
obtained in this country, according to which it 
fell to the ordinary province to distribute, in 
case of intestacy. A third principle which it is 
now too late to call in question is that in all 
cases in which the testator has expressed an 
intention to give to charitable purposes, if that 
intention is declared absolately and nothing is 
left uncertain but the mode in which it is to be 
carried into effect, the intention will be carried 
into execution by this Court, which will_ then 
supply the mode which alone was left deficient.” 

In Cocks V. Manners (42) it was held by 
Sir John Wickens. V. C. that the bequest 
to the Dominican convent at C. was 
neither within the letter nor the spirit of 

43 Eli^. C. 4. At p. 585, he observes. 

“ A voluntary association of women for the 
purpose of working out their own salvation by 
religious exercises and self-denial seems to me 
to have none of the requisites of a charitable 
institution, whether the word ‘ charitable is 
used in its popular sense or in its legal sense. 

It is said, in some of the oases, that religious 
purposes are charitable but that can only be 
true as to religious services tending directly 
or indirectly towards the instruction or 

the edification of the public ; an annuity to 
an individual, so long as ho spent his time 
in retirement and constant devotion, woum 
not be charitable, nor would a gift to ten 
persons, so long as they lived together in 
meat and performed acts of devotion, be onari - 
able. Therefore the gift to the Dominioan oon- 


42. (1871) 12 Eq. 574. 
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vent is not, in my opinion, a gift on a charitable 
trust.” 

In this case it has been very vehemently 
urged that inasmuch as the trustees have 
the choice of spreading the Hindu religion, 
therefore the bequest is for a religious 
purpose and could not fail for uncertainty. 
Cocks V. Manners (42), is an answer to 
that. As I said above the trustees may 
take into their heads to promote the Hindu 
religion or to contribute to the spread of 
the Hindu religion by giving the whole of 
the amount to one persqn or to a parti¬ 
cular Mutt. A religious purpose, which in 
England should necessarily be a public 
purpose in order to validate a bequest 
need not be so in India. 

In Townsend v. Cams (10), Wigram, 
V. C. held that a gift to be applied to 
promote the spiritual weliare of God’s 
creatures was for religious, and therefore, 
charitable purpose. 

It is contended that a general bequest 
for the spread of Sanskrit language is good 
on the authority of Aiiorney-General v. 
Flood (43). In that case a bequest was 
given to the Trinity College, Dublin, for 
the study of Irish language. There can 
be no objection at all to a bequest to the 
University or to a College, or even to the 
Rajahmundry Hindu Samajam, being held 
good if it is for the study of Sanskrit or 
any other language. Where the bequest is 
not to a society but to trustees who are 
asked to do certain things, and where the 
Court is not in a position to control the 
discretion of the trustees, there the Court 
has to see whether the intention of the 
testator is specific enough to control the 
discretion of the trustees. In Re Scow- 
croft Ormford v. Wilkinson (44), a bequest 
to the vicar of a parish for the time being 
of a building used as a village club and 
reading room ‘ to be maintained for the 
furtherance of conservative principles and 
religious and mental improvement and to 
be kept free from intoxicants and dancing ’ 
was held good. In this case the intention 
is clear and the object is of a charitable 
and of a public nature. 

In Clode V. Andreios (12), the testatrix 
directed her trustees to pay trust monies 
to M to be applied by him ‘ for such 
missionary object or objects at home, 
abroad, or in the colonies as he shall in 

43. (1810) 1 Hayea Oil. 

44, ( 18 'J 8 ) 2 Oh. 638. 


his absolute discretion select.’ M was 
known by the testatrix to have been en¬ 
gaged in assisting the Christifiii Mission 
in foreign countries and abroad, Warring¬ 
ton, J., held the bequest to be good. He 
said : 

“ It is suggested that the words of the gift are 
too vague, as the words ‘ Missionary objects ' 
are not necessarily conOned to Christian Mis¬ 
sions. But there is a widely spread use of the 
word ” Missionary ” as one engaged in the work 
of religious and particularly Christian i^Li.ssions. 
1 think that 1 am entitled to consider who 
Dr. Maolean was, and that he was engaged for 
many years in the work of Christian Mis.sions, 
and that he and his work were known to the 
testatrix. 1 think that the testatrix used the 
word ” ^Missionary ” in its ordinary and popular 
sense, and 1 hold that the gift was a valid 
charitable gift." 

In the course of the arguments, the 
Irish case of Scott v. Brownrigg (14), was 
quoted to show that the word missionary 
was not capable of any detinite meaning. 
Warrington, J., as the report shows, de¬ 
clined to follow it. 

In Morice v. The Bishop of Durham (45) 
a bequest in trust for such objects of 
benevolence and liberality as the trustee 
in his own discretion shall most approve, 
was not held to be a charitable legacy. 
The Lord Chancellor (Eldon) in meeting 
the contention that it was a charitable 
bequest and that the trustee might devote 
every shilling to charitable use, observed 
as follows : 

But the true question is whether, if upon 
the one hand he might have devoted the whole 
to purposes, in this sense charitable, ho might 
not equally according to the intention, have 
devoted the whole to purposes benevolent and 
liberal, and yet not within the meaning of chari¬ 
table purposes, as this Court construes those 
words ; and; if, according to the intention it was 
competent to him to do so, I do not apprehend, 
that under any authority upon such words the 
Court could have charged him with maladminis¬ 
tration if he had applied the whole to purposes, 
which according to the meaning of the testator 
ate benevolent and liberal : though not acts of 
that species of benevolence and liberality, which 
this Court in the construction of a will calls 
charitable acts. 

But the question is, whether, according to the 
ordinary sense, not the sense of the passages and 
authors alluded to, treating upon the great and 
extensive sense of the word “ charity " in the 
Christian religion, this testatrix meant by these 
words to conUne the defendant to such acts of 
charity or charitable purposes as this Court 
would have enforced by decree, and reference to 
a Master. I do not think, that was the inten¬ 
tion , and, if not, the intention is too indefinite 

46. (1805) 10 Yes. Jun. 521 S. 0. 32 E. B 

947. 
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to create a trust. But it was tho intention to 
create a tuast : and the object being too indefi¬ 
nite, has failed." 

In the present case if the trustees 
choose to apply the whole of the amount 
to a religious purpose which is not of a 
public character, could the Court say that 
it is nob within the discretion of the 
trustees to do so V If the’trustees be held 
to have a discretion under the will to do 
80 , then the Court would be powerless to 
control that discretion, and applying the 
principle of the case of Morice v. Bishop oj 
Diirhavi (45), I must hold that the 
discretion is too wide to be controlled by 
a Court and, therefore, the bequest is bad. 

ht re Macduif, Macduff v. Macduff (20), 
a bequest of money for some one or more 

charitable purposes philanthropic or. 

was held nob bad simply by reason of the 

existence of the.(blank), but should 

be treated .as one for the purposes of 
charitable or philanthropic purposes. 
Such a bequest is not a good charitable 
bequest as there are philanthropic pur¬ 
poses which are nob charitable. Lord 
Lindley, after referring bo Lord Eldon’s 
dictum in Moncc v. Bishop off Durham 
(45) observes at page 463 : 

“ therefore whon wo arc dealing with general 
words, we must consider whether there is such 
an indiocition of purpose or of trust thav the 
Court if called upon to execute it, can see what 
it has to do, can see the limits of its'own powers. 
The words hero ate “ purposes charitable or 
philanthropic, " “ charitable, " I suppose is 
there used in the popular sense. Then what is 
the meaning of the word “ philanthropic ?" The 
Attornoy-Oenoral says, “ What philanthropic 
purpose is not charitable. " My answer is, you 
are dealing with two words of so vague a 
meaning that it is extremely difficult to say, 
but we can suggest purposes which might be 
philanthropic and not charitable purposes 
indicating good will to rich men to the exclusion 
of poor men. Such purposes would be philan¬ 
thropic iu the ordinary acceptation of the word 
that is to say, in the wide, loose sense of indicat¬ 
ing good will towards mankind ora great portion 
of them ; but 1 do not think they would be 
charitable. 1 am quite aware that a trust may 
be charitable though not coalined to the poor, but 
I doubt very much whether a trust would be 
declared to be charitable which excluded tho 
poor. ’’ 

He refers to the judgment of Lord 
Macnaghten in Coyumissioners for Special 
Purposes of the Income Tax v. Pemsel (^9) 
and observes: 

“ Now Sir Samuel Romilly did not mean, and 
I am certain Lord T^facnaghten did not mean, to 
say that every object of public general utility 
must necessarily be a charity. Some may be 


and some may not be. In Kendall v. Granger 
(46) where the language was “ for encouraging 
undertakings of general utility" Lord Langdale 
came to tne conclusion that that was not a 
charity and I am not aware that his decision has 
ever been overruled or questioned. Now, what 
Lord Macnaghten said is obviously a paraphrase 
of the words of Sir Samuel Komilly which 1 have 
just read ; "Oharily" in its legal sense comprises 
tour principal divisions; trusts for the relief of 
poverty, trusts for the advancement of education, 
trusts for the advancement of religion and trusts 
for other purposes beneiicial to the community 
not falling under any of the preceding heads. 
Leaving out those somewhat significant words of 
Sir Samuel Komllly as to the fourth head, 
“ which is the most difficult ’’ which showed 
perfectly plainly that Sir Samuel Romilly saw, 
and I do not doubt that Lord Macnaghten saw 
also, that there might be some purposes of public 
general utility wixich might be charitable and 
some which might not. in deciding the case we 
must fall back upon the Statute of Elizabeth, not 
upon the strict or narrow words'of it, but upon 
what has been called the spirit of it, or the in. 
tontion of it. As Lord Eldon says, this Court 
has takeu'groat liberties with charities, but the 
liberty is always restricted by falling back or 
professing to tall back upon the Statute of 
Elizabeth." 

I may observe that the high water 
mark of liberal interpretation as regards the 
intention of a testator was reached when 
the House of Lords held that a bequest 
that a hospital be establised at Dundee 
to accommodate 100 boys was a good 
bequest. In The Magistrates of Dundee 
V. Morris (47) the Lord Chancellor obser¬ 
ved at p. 156 • 

lb is said on the part of the respondents that 
the mere wish to establish an hospital for a 
number of boys is so iudeiinite and uncertain 
that it is impossible to carry it out without the 
danger of defeating instead of effectuating the 
testator’s intention ; that it is at the best but 
the indication of a mere boating desire, nat of 
any former and settled doberminaliou. But tho 
expression of a wish by testator that his pro¬ 
perty should be applied to a particular object 
amounts to a bequest for that object : and the 
language of this will appears to convoy with 
sufficient certainty what the testator desired 
should be carried into effect. The words ‘establish 
an hospital ' must, I think, bo taken to express 
an intention that a building should be provided 
which seems to have been assumed as the mean- 
ing of the word ‘establish' in tho case of the 

Aitorney-GencraL v. WHliams (48) ; 

He held : 

“ That the testator having intimated his wish 
to devote his property to the establishing 
hospital,every subsequent writing of the testator, 
upon the same half sheet of paper, is to a cer¬ 
tain extent a coniirmation of the previous .chari- 


46. 5 Beav. 800—19 E. B. 5/3. 

47. (1857) 3 Macq. 154. 

48. (1794> 2 Cox. 387. 
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table bequest. It amounts to a deolaration that 
the funds which he had appropriated to that 
purpose is to be subject to a reduction to the 
amount of the legaoiest and the tirst of them, 
after those which relate bo the hospital, had an 
express reference to this appropriation of his 
property by its commencing with the words, ‘1 
further wish." 

The later decisiona of the Court of Chan¬ 
cery in England are for‘a narrower construc¬ 
tion not only of the word ‘Charity’ but also 
of the terms of the will regarding the inten' 
tion of the testator. In Dunne v. Byrne 
(15) the Privy Council held that a residu¬ 
ary bequest to ‘‘ the Roman Catholic Arch¬ 
bishop of Brisbane and his successors to be 
used and expended wnoliy or in part as 
such Archbishop may judge most con¬ 
ducive to the good of religion in this 
diocese ” is not a good charitable bequest 
and is void. The words of the will are ‘ 1 

will and bequeath.that the residue 

of my estate should be handed to the 
Roman Catholic Archbishop of Brisbane 
and his successors to be used and expended 
wholly or in part as such Archbishop may 
judge most conducive to the good of reli¬ 
gion in this diocese.’ Lord Macnaghten, 
who delivered the judgment of their Lord¬ 
ships of the Privy Council, observes, at 
page 411. 

*'Tbe latiguage of Ibo bequest (to use Lord 
Langdale’s wordsjwould be ‘open bo such latitude 
of construction as to raise uo^'trust which a 
Court of Equity could carry into execution.' 
Baker v. iSuttoa [il). if the property as Sir 
William Grant said m v. Allen (4'J) might 

consistently with the will be applied to other 
than strictly charitable purposes, the trust is too 
indeliniie for the Court to execute." 

In this case the bequest was to the 
Archbishop of Brisbane and his successors 
to be used in a way most conducive to 
the good of the religion. It may be taken 
for granted that the Archbishop of Bris¬ 
bane would not use the income of the pro¬ 
perty bequeathed to any other purpose than 
for the good of religion in his diocese. 
But inasmuch as a discretion was given 
him to use the amount wholly or in part 
for such a purpose, the bequest was held 
void, because the discretion of the Arch¬ 
bishop could not be controlled by the 
Court. 

Can it be said in this case that if the 
trustees choose in conjunction with the 
trustees of the Hindu Samajam at Rajah- 
mundry to use the funds for a religious 
purpose wb iob is not of a public 

49. (iblTJ 3 MerTlT! 


character or a purpose which is not strictly 
religious as the Courts understand, the 
Court could pull them up or charge them 
with maladministration? When such a 
thing cannot be done and when the trus¬ 
tees could always plead a discretion under 
the will to waive the control of the Court, 
the bequest cannot be held to be valid 
bequest. 

In Blair v. Duncan (6), where a 
testatrix by codicil in her own hand¬ 
writing directed her trustee that, in the 
events which happened, one half of the 
residue of her estate should be applied for 

suoh^charitable or public purposes as 
my trustee thinks proper, the House of 
Lords held that the direction was void for 
uncertainty, Lord Halsbury in the course 
of his judgment observes: 

“ It appears to me that it would be equally 
the law of England as it would be the law of 
Scotland that the disposition here given to A. B. 
to determine what particular public purposes 
should be the object of the trust is too vague and 
uncertain for any Court either in England or 
Scotland to administer." 

Lord Robertson says at p. 49: 

" The Courts have, I think, as matter of 
historical fact, reflected more or less consciously 
or unconsciously, the bias which disposes every¬ 
one favourably towards charity : and this never 
appeared more plainly or was avowed more 
frankly, than in ihe decision of your Lordship’s 
House in the Morgan Case, Magistrates oj Dutuiee 
V. Morris (Ij.'To this favour for charities 1 ascribe 
the decision in favour of the validity of a bequest 
for such charitable purposes as a trustee may 
select. Accordingly, when 1 am asked to apply, 
by analogy, to public purposes decisions about 
charitable purposes, I decline to do so. The 
proper inference from those cases is, not that the 
law that the testator must select a particular 
class or particular classes of objects before he can 
leave it to a trustee to select the object of the 
bequest is relaxed, but merely that it is settled 

that charitable purposes form such a particular 
class ." 

As I have said above the House of 
Lords adopted a very liberal interpretation, 
as Lord Robertson says, in the case of the 
Magistrates of Dundee v. Morris 47, The 
most important case in my opinion which 
bears upon this question is the case of 
(jHmond v. Grimond (7). There a testator 
directed his trustees to divide a portion of 
the residue of his estate to and among such 

charitable or religious institutions and 
societies as they might select. The 
House of Lords held that the bequest was 
void for uncertainty. The dissenting judg¬ 
ment of Lord Moncreih applies with great 
force to the conditions prevailing in India 
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608^^^^^ I'eligious purposes he says (p. 

Ili 13 said trhafc the term * religious purposes ' 

IS more restricted aud definite than ‘public pur- 

poses This may be true, but it does not follow 

that the term‘religious purposes’ is sufficiently 

speoifio to be enforced. Indeed there may be as 

much doubt and dispute as to its interpretation 

and limits as in regard to ‘public purposes. ’ 

This viow was upheld by the House of 
Lords. If there is so much difficulty in 
understanding the words religious pur¬ 
poses in a place like Scotland, where there 
are not many religions, in India, the 
difficulty will be all the‘greater, where it is 
not possible to postulate definitely what the 
Hindu religion is. No two persons will 
give the'same answer to the question "what 
is Hindu religion. ” The popular expres¬ 
sion Hindu religion ” included in its 
ambit the highest aspirations of the human 
soul and the noblest ethics as well as the 
lowest and debased forms of animal and 
demon worship. Lord Halsbury says, 
(at p. 126) : 

In my opinion the testator here has not given 
a olass^ from which he allowed his trustees to 
select individually but he has left his directions 
30 vague that it is in effect giving some one else 
power to make a will for him instead of making 
a will^ for himself, which I conceive to be the 
objection always entertained whore the directions 
are so extremely vague that you cannot say what 
it is that the testator meant. In this case the 
testator has not made any will himself ; he has 
allowed some one else to make a will for him 
after his death, and that the law will not allow." 

Lord James said : 

1 concur for the reasons which have been 
given by Lord Mororeitf in his judgment." 

What the respondent wants us to do 
here is to make a will for the testator. He 
Bays if the objects are not plain the Court 
should frame a scheme and make the ob¬ 
jects plain. That is not the function of 
the Court and as Lord Halsbury has laid 
down no Court can make a will for any 
testator. 

In Kandall v. Granger (46) a bequest of 
personalty to trustees to be ‘applied forthe 
relief of domestic distress’ assisting indi¬ 
gent but deserving individuals, or en¬ 
couraging undertakings of general utility 
was held void as a charitable bequest. 
Lord Langdale laid down the law thus; 

“ Now, a charitable purpose may very well, I 
conceive, be a purpose of general utility; but the 
question which seems to me to arise in this case, 
as in the case of a gift to benevolent purposes, is, 
are all purposes of general utility necessarily 
such purposes as this Court deepis to be ohafi. 


thfllln,.; ! that in my opinion, according to 
the decisions which have taken place in this 

Court, they are not. The words ‘ general utility’ 
are so large, that they comprehend purposes 
hloh are no. charitable and comprising purposes 
which are not charitable, the trLtees^ havVan 
option to apply them to purposes which are not 
charitable, and consequently to divert the trust 
fund from those purposes which this Court is in 
tue nabit of considering charitable.” 


I will now consider briefly the Indian 
oases on the point. In Ghandi IGharan 
Ultra v. Horibola Das (16), it was held that 
under the Hindu system of law a general 
endowment for the expenses of worship of 
God without giving the name ‘of the deity 
for whose benefit the endowment is to take 
effect was void for uncertainty. This case 
follows the case in Phundan Lai v. Arya 
Prithi Nidhi Sahha (50). Where it was held 
that a dedication not to any particular 
deity which was subsequently to be install 
led in a temple.but to Thakurji in a Tha- 
kurdwara without mentioning the particu¬ 
lar Thakurji to whom the property was 
dedicated was void for uncertainty. 
Eichards and Bannerjee, JJ., held that: 


It was not a dedication to any particular 
deity which was subsequently to bo installed in 
a temple. It was a dedication to the Thakurji in 
his Thakurdwara without mentioning the 
Thakurji to whom the property was dedicated. As 
we have already said there was no Thakurji and 
no Thakurdwara therefore the dedication was bad 
on the ground of uncertainty". 

In Parbati Bibee v. Ravi Barun Upadhya 
(5l) the residuary clause of the will of a 
Hindu governed by the Mitakshara school 
of Hindu Law was as follows : 


Aa to the rest and residue of my estate I give 
and devise the same to my executor in trust to 
spend and give away the whole thereof in charity 
in such manner and to such religious and chari¬ 
table purposes as he may in his discretion think 
proper." 

The bequest of the residuary estate was 
held to be a valid and charitable bequest. 
Henderson, J., observes at page 899. 

‘‘ In my opinion, however, the direction to 
spend and give away the whole of the residue in 
charity governs the words that immediately fol¬ 
low and, therefore, the purposes for which the 
fund is to be spent must bo charitable though 
they may at the same time bo religious. Upon 
this construction the executor will not be justifi¬ 
ed in applying the subject of the trust to objects 
which are not charitable. In that view 1 declare 
the beqao.H of the residuary estate of the testator 
to be a valid charitable bequest." 

50. (ini) 33 All. 733=8 A. L. J. ^44= 

11 I. C. 200. 

51. (1904) 31 Oal. 835=8 0. W. N. 653. 
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If the objects of the charity are not 
definite but if the purpose is definite the 
Court will uphold the bequest. In Gordhaii 
Das V. Chunni Lai (19) it was held that a 
settlement of the income of seven 
villages to the extent of Es. 500 a month 
to be applied to charitable purpose of 
dharmasala which he had founded was 
held to be a good bequest. The learned 
Judges observe at page 114: 

“ The dedication in the case before us is for 
charitable purposes and for charitable purposes 
alone.' A trust for such purpose^, that is, for 
charity generally, will always bo carried out not¬ 
withstanding that the objects of the charity are 
not specifically defined. The Court can, if neces¬ 
sary, in such a case, settle a scheme for its proper 
administration.” 

In the present case also, if the whole 
amount is to be spent for only a charitable 
purpose, it will be competent for the Court 
to indicate the objects of the charity. 

In the light of these decisions I must 
hold that the bequest contained in Cl. 11 
of the Will is void for uncertainty. 

The next point urged is that the defend¬ 
ant is not bound to give effect to the 
terras of the will as he, by right of 
survivorship, is entitled to the whole of 
the property. It is urged that unless at 
the time of the adoption it was made a 
condition that the bequest should not be 
disturbed by the adopted son and unless 
the natural father had agreed to such a 
condition, the adopted son could repudiate 
the terms of the Will making a bequest in 
favour of charity. Before I consider the 
law on the point, it is necessary to notice 
a few facts. The testator died in 1909. The 
adoption was not made till 1911. The 
widow was in possession of the property 
and carried out the terms of the will. The 
testator was a well-known man in the 
place. The widow made the adoption by 
virtue of the power given in Cl. 6 of 
the will. The Will is a registered Will. It 
cannot be contended that the natural 
father was unaware of the terms of the 
will and did not tacitly acquiesce in the 
terms of the will. The appellant urges that 
the plaintiffs should have specifically 
pleaded that there was such a consent on 
the part of the natural father. I do not 
think that in the circumstances it was 
incumbent on the plaintiffs to plead that. 
The Court is entitled to draw an inference 
of tacit consent from the evidence in the 
case. It is unnecessary to discuss this 



point at length on account of my dooision 
on point (2). 

The appellant relies upon Balakrishna 
Motiram v. Shri Uttar Narayan Dev (23); 
Bhyri Appamma v. Bhri Chinnammi (52); 
and Lakshmi v. Suhramanya (53). In 
Balkrishna Motiram v. Shri Uttar Nara¬ 
yan Dev (23) a Hindu who was in posses¬ 
sion of ancestral property executed when he 
took the defendant in adoption a Vyavasta- 
patra with the consent of the natural 
father of the defendant whereby he direc¬ 
ted payment of an annual sum for the 
purpose of lighting lamps in a specified 
temple. The Court held that the grant in 
favour of the temple was invalid as not 
having been recognised by custom to be 
appropriate at the time of adoption or 
binding upon the adopted son in modifica¬ 
tion of the strict rules of Hindu Law. The 
learned Judges observe at page 549 : 

“It would appear to have been establiahed by 
these decisions that agreements for reasonable 
provision for widows ought to be upheld as valid 
according to general custom modifying the strict 
term.s of Hindu Law. But no authorities have 

been quoted before us in favour of any other 
persons in such connection or in support of a 
geneal extension of the modification so as to 
include as here claimed, reservations in favour of 
chanties and religious endowments. The burden 
of establishing any such extension would lie 
upon the person seeking to prove such modi- 
fi^ations of the strict rules of the Hindu Law. 
That burden has here not been discharged.” 

A Hindu can settle a portion of his 
ancestral property upon anybody he likes 
and then take a boy in adoption. The 
adopted boy could not under such circum¬ 
stances impeach an alienation made before 
the date of his adoption. The Court 
would view with suspicion only such 

arrangements as are unreasonable and 

subversive of the interests of the adopted 
son. 


nppamma v. Bhyri Chin- 
nammi (52) decided that in tiie absence of 
any agreement with the natural father at 

the time of adoption, if there is a bequest 

m favour of the widow in the Will of the 
testator, the adopted son could repudiate 
the bequest. A widow can at the time 
when she makes the adoption with the 
consent of Sapindas may stipulate for the 
mamtenanca of herself in cases of disputes 
arising between her and her adopted son 

and such an arrangement is reasonable. 

52. (1920) 1'2 E w. 17^58T~C^1 

53. (1889) 12 Mad. 490. 
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The Courts would uphold such an arrange¬ 
ment, but where a widow makes an 
adoption by virtue of the power given under 
the Will of her husband then, unless the 
natural father was aware of the provisions 
of the Will, it might be contended that if 
the father was aware of the provisions he 
would not have given his boy in adoption 
and therefore the adopted son is not 
bound. In Oanapati Ayyan v. Savithri 
Ammal (24) Subramania Ayyar, J., obser¬ 
ves as follows: 

If, from the hypothetical case, w© turn to the 
actual factfl of the ca<!e before U3,there ia no doubt 
that the title of the adopted son could not effect 
the right of the charity for the latter right had 
vested long before the adopted son’s right arose. 
The second defendant’s rights must therefore be 
held to be subject to that created in favour of 
the charity by the oral devise, and it is hardly 
necessary to point out that A does not 

evidence an alienation by the widows, but 
is a mere formal declaration eTecutod by the 
persons appointed by the testator to bring into 
existence such written evidence of his disposition 
and who hold possession of the property devised 
till they transferred the same, to the duly cons¬ 
tituted manager of the charity only as the 
trustees for the charity. Oompare Wiai^kar 
Purshotam v. Sarafivafihai (541. 

In fcbe preaenb case the widow acted in 
conformity with the will and it cannot, 
on the evidence before us, be said that 
the natural father was unaware of the 
terras of the will. The adopted son 
cannot approbate and reprobate the Will 
at the same time. He owes his existence 
to the Will and in the circumstances of the 
case the onus lies heavily upon him to 
show that his father was unaware of the 
provisions in the Will and he has not dis¬ 
charged the burden. I find this point 
against the appellant. The question of 
arrears need not be considered as I hold 
that the defendant cannot be directed in 
this suit even if it were held that the suit 
is maintainable, to pay up any amount due 
to the trust. 

The appeal therefore should be allowed. 

As regards costs, the three executors 
appointed by the testator declined to act 
and all the trouble has evidently arisen 
on account of their unwillingness to act. 
One of the executors is the second plaint¬ 
iff. In these circumstances I think the 
plaintiffs ought to be made to bear the 
costs of the appellant both in this Court 
and in the lower Court. 


The appeal is allowed with costs 
throughout and the Memorandum of 
Objections is dismissed without costs. 

Appeal allowed. 
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Spencer and Devadoss, JJ. 

Gopala Iyengar [dead) 

and others ... Appellants. 

V. 

Mummachi Beddiar and 
others ... Respondents. 


Appeal Nos. 166 and 239 of 1918, dated 
11 th August 1922, against the decree of 
the Court of the Sub. Judge of Triohino- 
poly in O. S. No. 49 of 1916. 

(a) Contract Act, Ss. 69-to 70 —Paymetit under 
sale Jield valid tut upset bif Appellate Court. 

Per Spencer, J. {contra: Devadosa, J.) Beoauae 
a party’a purohaae ia not bona fide, it doea not 
follow that after he took a sale deed, the pay¬ 
ments he made to preserve the property from the 
olutchofl of the vendor’s creditors were not made 
bona fide, eapeoially those which he made after 
his title had been established in the Court of 
First Instance, though it was upset by the 
Appellate Court. Though it ia well established 
that S3. 6 ) and 70 were not designed for the bene¬ 
fit of parsons who intermeddle with the affairs of 
others, a man who gets a genuine sale deed and 
on the strength of that sale deed obtains a valid 
decree for possession from a competent Court in 
a contested suit cannot fairly be accused of an 
endeavour to manufacture evidence of title if he 
pays off charges upon the property in order to 
preserve it from sale. 

[P. 394, Cols. 1. 2.] 

(h) Limitation Act, Art. 07— Deccree-^Limita- 
tion--Pinal decree. 


Per Spencer and Devadoss, JJ. When an 
appeal to a superior Court only results in the 
decree appealed against being confirmed, in 
India there is no interruption in the running of 
time calculated from the date of the original 
decree ; whore sale to plaintiff was held to bo 
invalid, the starting point for limitation began 
and the decree of the Appellate Court dismissing 
appeal against the deoision will not extend the 
)eriod. 

:P. 395, Col. 1.] 

(c) Limitation Act, Art. 07, 116^Registered 
sale—Possession lost—Starting point. 

Per Spencer. J. Lessee or purchaser who gets 
possession on the strength of a registered con¬ 
tract and is subsequently evicted for want ol 
title in his les.sor or vendor has six years from 
the date of his dispossession under Art. 116 to sue 
for damages for breach of the title for quiet 
enjoyment; bub if from the inception the vendor 
had no title to convey and the vendee never gets 
possession, the starting point of limitation ia the 
date of the sale. Suit by A as vendee of B who 
was himself vendee of C against C for money paid 
which C was bound to pay to his secured erodi- 
tors IS not one for damages offer return of the 


54. 17 Bom. 486. 
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purohase-money, as there is no privity of con. 
tract between the p^rbie-3. 

[P. 395, Col. 2.] 

(i) T. P. Acti S. 74— Nominal vendee 
to claim j’eiinlursement. 

If a vendee is in possession and is about to bo 
evicted on the suit of the real owner, the Court 
might, as an e-iiiitablo relief, direct in its decree 
that on the decree-holder first paying him 
the costs incurred l>y him in rodeoming tho 
mortgages that OTC is ted outlie land, delivery of 
posaeasion should be given. There would bo no 
limitation against an equitable claim of this sort 
being set up asa defence to a suit for possession 

'P. 396. Col 1.1 

fe) T. P. Acii S. 05— Vendee of sham (illc. 

Vendee of sham title of tho mortgagor is not 
entitled to any rights under S. 05, T. P Act 

[P. 396,] 

(/) Limiiatiun Act, Art, 132— Sc^fpe. 

When one person pays off a debt which 
another is bound to pa.y, the ordinary relief that 
the Courts can give is a personal decree, againsl. 
the defendant for money had and received a.s 
S. d) of the Contract Act does not provide any 
higher remedy. If tha' remedy is barred owing to 
the plaintiff's delay, he cannot e^ctend the period 
of limdation hy asking for an enlarged relief by 
way of a charge upon the defendant’s property. ” 

[P. 396, Col. 1.] 

(7) T. P. Act, .S, 55 — covokant of title. 

Assuming that upon valid sales of immoveable 
property there is an implied covenant for quiet 
enjoyment between the vendor and the vendee, 
where the sale deed conveyed no title and the 
vendee was aware of the defects of his vendee’s 
title, there is no lawful and enforcealjle contract 
of sale and further no implied covenant attaches 
to such an agreement. The plaintiff is only 
entitled to a return of the money paid by him 
on a consideration that failed. 

[P. 396, Col. 2 ] 

(h) Decree—Effect to creote title. 

Per DeV.vdOSS, J :—Kxcept in few cases where 
decrees themselves are a source of title, the de¬ 
crees of Civil Courts cannot confer a title to 
immoveable property which a person did not 
possess and, therefore, when the plaintiff had no 
title at all bo the plaint property, the mere fact 
that a Civil Court considered or held that he had 
title would not confer an interest which he did 
not possess before. 

IP. 400, Col 2.1 

(t) Ciznl P. C., O. 41, R. 33— Grnunds. 

Where a joint decree was passed against defen¬ 
dants and only ono of the defendants appealed 
and it was found that the suit was barred against 
all, it must be dismissed even against tho non. 
appealing defendants. 

(j) Civil P. (7., 0. 47, H. 1— sufficient reason 

Where decree has not yet been signed there is 

“ sufficient reason ” within the meaning of 
0. 47, E. i to review a decision apart from the 
inherent powers under S. 151, Civil Procedure 
Code, as the powers of a Court to correct an error 
obvious on the fact of the record before the 
order has been completed are very clear. 

S'. Gopalasivami >Aiyangar — for the 
Appellants. 
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K. R. Bangasicanii Aiyangar and 
11. ruruahotllama Aiyangar —for tho P/iS- 
pondents. 

Spencer, J :—This suit was brought to 
recover from lat defendant certain sums of 
money paid by the plaintiff to Ist defen¬ 
dant's creditors in pursuance of directions 
contained in a sale-dtod of iinmov^eablo 
property purchased from l3th defendant 
who had previously purchased the same 
property from Ist defendant. 

The sale l)y the 1st defendant to 13th 
defendant was effected on January 20fch, 
1907, through a registered instrument 
(Ex. A) and was for Rs. 5,000. That by 
13th defendant to the plaintiff was through 
another registered sale-deed (Ex. B) dated 
August 22nd, 1908. 

When the plaintiff sued in O. S. No. 3 

of 1909 to recover possession of the lands 

purchased by him he was successful in 

the District .Afunsif’s Court, but liis suit 

was dismissed in the bub-Court owing to 

a finding by the Subordinate Judge that 

his vendor’s purchase under Ex. A was a 

nominal sale which never took effect. 

There was a second appeal but the High 

Court declined to interfere for the obvious 

reason that what was decided by the 

lowever appellate Court was a question 
of fact. 


j-iie xtjaiueu ouDoruinate 


present suit has granted the plaintiff a 
charge over the suit properties for certain 
sums of money and a direction for sale in 
default of payment, (the date by which 
they are to be paid is not specified in the 
decree) : also a personal decree against 
defendants 1 and 13 and a decree against 
the family properties against Ist defen¬ 
dant s sons, defendant’s Nos. 2 and 3 for 
the unrealised balance after sale of the’suit 
properties ; also a personal decree against 
Che iJbh defendant tor a sum of Rg 800 
paid in the hands of 13th defendant on 
August 22nd. 1908, and interest thereon 

up to the date of suit. Plaintiff and 13tli 
defendant appeal 

The memorandum of objections filed bv 
respondents Nos. 1 to 13 strikes at the 
root of the plaintiff’s case and has there¬ 
fore been heard first. The two main 

, . the payments made by the 

plaintiff were made voluntarily by him on 

obLT to no lega“ 

that th^^ V reimbursed : (2) 

that the suit 19 barred by limitation. 
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The finding of the Subordinate Judge’s 
Court in appeal from the Mnnsif’s decree 
in O. S. No. 3 of 1909, to which 1st defen¬ 
dant was a party, that the sale to 13th 
defendant was a nominal transaction and 
never took effect, binds the plaintiff in 
this subsequent suit as res judicata. Ex. 
VII which is a notice sent on May 18th, 
1908, by 1st defendant to the plaintiff 
warning him that the sale in favour of 
i3th defendant was nominal, unenforceable 
and had not been given effect to, and that 
he would be liable for any loss, consequent 
on any second sale that he might take 
from 13th defendant, was sufficient to put 
him on notice of 13th defendant's title. 
After this he cannot put forward any plea 
that he is a hona fide purchaser without 
notice. But although plaintiff’s purchase 
was not the hona fide act of a stranger, it 
does not follow that after he took a sale- 
deed from 13th defendant the payments 
he made to preserve the property from the 
clutches of the original vendor’s creditors 
were not made hona fiide, especially those 
which he made after his title had been 
established in the Court of First Instance. 
His purchase was no doubt speculative as 
with his eyes open he took the risk of his 
sale-deed turning out to be a worthless bit 
of paper, but having taken it,he was bound 
by the terms of his contract with 13th 
defendant, and by the provisions of 3. 65 
(5) (d) of the Transfer of Property Act to 
make these payments. He was interested 
in the widest sense in which the word is 
used in S. 69 of the Indian Contract Act 
in making these'payments of money which 
1 st defendant was bound by law to pay. 
The decision in Badha Madhuh Savionta 
V. Sasti Bam Sen (1), justifies a liberal 
interpretation of the word " interested ”. 

Whatever may be said of his determina¬ 
tion to secure for himself by hook or by 
crook the Ist defendant’s properties which 
adjoined those of Ist defendant’s brother 
which he had previously purchased, a 
subject on which the learned Subordinate 
Judge has enlarged in his judgment, the 
payments which plaintiff' made after pur¬ 
chase in order to discharge encumbrances 
on the land cannot be characterised as 
meddlesome or officious. Though it is 
well established that Ss. 69 and 70 of the 
Indian Contract Act were not designed 
for the benefit of persona who intermeddle 

1 . (1899) 26 Cal. 826. 


With the affairs of others (see Raja of 
Pittapuram v. Secretary of State (2), Davio- 
dara Mudaliar v. Secretary of State (3). and 
Suchand Ghosal v. Balaram Mardana (4). 
I agree with the learned 'Subordinate 
Judge that a man who gets a genuine sale- 
deed and on the strength of that sale-deed 
obtains a valid decree for possession froml 
a competent Court in a contested suiti 
cannot fairly be accused of an endeavour! 
to manufacture evidence of title if he pays! 
off charges upon the property in order td 
preserve it from sale. * 

In Syamalarayudu v. Suhharayudu (5), 
Ohama Swami v. Padala Anandu (6) and 
Palamalai Mudaliar v. The South Indian 
Export CoTfipany (7) transferees for value 
who in good faith discharged mortgages 
binding on the property have been treated 
as entitled to equitable relief on account 
of the payments made by them although 
the transfers in their favour turned out to 
be void or voidable. 

In Janki Prasad Singh v. Baldeo 
Prasad (8) the plaintiff s own purchase 
was fictitious and inoperative. Here it is 
his vendor’s purchase that failed. 

In Karuppan Avibalagaram v. Sakuth 
Levvai (9) it was recognised by Ayling, J., 
and Tyabji, J., that the sale may be invalid 
and even fraudulent, but a person who pays 
valuable consideration for it may yet in all 
good faith make perfectly honest payments 
to discharge liabilities existing on the pro¬ 
perty. The sale in that case was collusive 
and without consideration and was not 
followed by possession and the pay¬ 
ments were made long afterwards with 
the object of strengthening the colourable 
purchase. The learned Judges therefore 
refused the equitable relief of subrogation 
to a person who did not come into Court 
with clean hands. Here the plaintiff after 
due notice purchased a title which turned 
out to be nominal and worthless owing to 
his vendor's collusion with the original 

2. (1911) 16 M. ti. T. 375^25 I. 0. 783. 

3. (1895) 18 Mad. 88=1 M. L. J. 205. 

4. (1911) 38 Cal. 1=11 C . W. N. 945= 

12 C. L. .1. .560=6 I. 0. 810. 

5. (1898) 21 Mad. 143. 

6 . (1908) 31 Mad. 439=18 M. h. J. 306= 

3 M. L. T. 395. 

7. (1910) 33 Mad. 331=20 M. L. J. 211 = 

7 M. h. T. 167=(1910) M. W. N. 239=5 I. 0. 33. 

8 . . (1008) 30 All. 167=5 A. L. J. 163=(1908) 

A. W. N. 58. 

9. (1914) 26 M. L. J. 74=14 U. h. T. 478= 

(1914) M. W. N. 131=22 I. C. 253. 
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owner» but until that title was tested in 
Court and pronounced to be bad he may 
have honestly believed that the only course 
open to him for preserving the property 
and saving any possible right he might be 
possessed of through his purchase, was to 
stave off attachment and sale by satisfy¬ 
ing the 1st defendant’s creditors and when 
he acted thus he certainly did not intend 
to do it gratuitously for the Ist defendant’s 
benefit. I am of opinion that the first 
objection fails. 


Coming now to the question of limita¬ 
tion, the important thing is to see what is 
the starting point from which limitation 
began to run on the plaintiff s cause of 
action. In this plaint he puts it as h ebruary 
i4th,1913, when the High Court dismissed 
his second appeal. But this is not sup¬ 
portable in view of the Privy Council 
decision in Juacurn Boid v. Pirthichand 
Lai Ckoudhary (IQ), which laid down the 
principle that, when an appeal to a superior 
Court only results in the decree appealed 
against being confirmed, in India there is 
no interruption in the running of time 
calculated from the date of the original 
decree, bor the purposes of execution 
Art. 1^2 of the Limitation Act especially 
provides for the final decree of the Appel¬ 
late Court forming a starting point and the 
decision in Visvanatha Sasin v. Sitalaksh- 
mi Ammai (llj dealt with an application 
for execution. The case in Sarvothama 
Bao V. Ckinnasami Filial (12) was decided 
before the Privy Council case in Juscurn 
Boid v. Firthiciiand Lai Ghoudhury (10) 
was published in this country and cannot 
be followed so far as it lays down a differ¬ 
ent principle from that propounded by the 
superior tribunal. Similarly with Bajago- 
patan v. Tirupanantkal Tambiraii. (13) 
Muhammad Alt Sheriff v. Venkatapathi 
Baju (14) which was later than Sarvotha- 
ma Bao v. Chinnasamy Piliai (12) follow¬ 
ed Juacuni Boid v. Pirthichand Lai 
Ghoudhury {10), 1 propose to proceed as 

iO. (1'J12) -40 Cal. 070=23 C. W. N. 721= 
‘30 C. L. J. 7i=17 A. L. J. 5H=30 M.h. 3. 557 = 
'21 Jiom. L. B. 032=(l'jrj) M. W. N. 258=20 M 
b. T. 131=10 h. \Y. 110=50 1. C. Ill (P. G.) 

^Oi’l 0^^071}^'^ 181 

12. (pjljj 12 Mad. 507=30 M. L. J. 157=25 

3''8=(1919) M. W. N. 132 

= 4‘J 1. G. 72'J. 


18. (1‘J07) 30 Mad. 310=17 M. L. J. lU. 

M li‘J=ll L. W. 537 

M. L. T. 301=00 1. C. 235. 
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the Judicial Committee proceeded in 
Hanuman Kamat v. lJanuma7i Madur (15) 
and take either of two alternative articles 
when it is doubtful which of the tw^o is 
more appropriate to the facts of the case. 

Now whether the appropriate article in 
the present suit is Art. 97, wliich applies 
to suits for money paid upon a considera¬ 
tion which afterwards fails or whether 
Art. 62 applies, the period of limitation in 
either case is only 3 years, and the starting 
point in the first alternative is the Sub¬ 
ordinate Court’s judgment (Ex. P.) dated 
July 1911, which dismissed the 

plaintiff s suit for possession with the 
observation that his claim to be reimburs¬ 
ed for the debts he paid for the defendent 
must be separately adjusted, and in the 
other alternative is the date of payment of 
each of the debts. The last payment was 
on November 26th, 1912, and this suit 
which was instituted on February 17th, 
1916, is time-barred whether 3 years are 
reckoned from July 12th, 1911 or Novem¬ 
ber 26th, 1912. 


.Lu iiuiD jirunacnaLa Aiyar v. T. 

Bamasami Aiyar (16), Mahomed All Sheriff 
V. Venkatapathi Baju (14) and The Secre¬ 
tary of State for India v. Venkayya (17) 
that a lessee or purchaser who gets’posses¬ 
sion on the strength of a registered con¬ 
tract and is subsequently evicted for want 
of title in his lessor or vendor has sixyearsi 
from the date of bis dispossession under! 
Art. 116 to sue for damages for breach of* 
the title for quiet enjoyment ; but if from 
the inception the vendor had no title to 
convey and the vendee never gets possession, 
the starting point of limitation in the 
opinion of yeshagiri Aiyar. J., in Suhharoya 
v^ Bamopala (18) is the date of the sale 
1 he present suit was brought within six 
years of the plaintiff’s losing possession on 
dlst August, 1911, in consequence of the 

first Courts decree being reversed on 
appeal. 

But this suit is not one for damages or 
for return of the purchase money, so far 
as first defendant is concerned, and there 
18 no privity of c ontract between the 

15. (18J2) 19 Cal. 123^1^4 .,7 

le. (1915) 38 Mad. 1171 == / t “w 
27 M. L. J. 517=16 M L T 397 - 9 "- r'n 

-35 I 3^3-30 M. L. J. 575 

Mofi \ 887=15 M L T 240 — 

(1911) M. V\. N. 376=23 I. 0 ^79 
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plainbiff and Isb defendant for such a suit 
to lie. 

Lastly an attempt has been made to 
bring the plaintiff’s case within Art. 132 
which gives a period of 12 years from 
the date of money charged upon immovea¬ 
ble property becoming due. Bub the 
plaintiff is not the holder of a charge upon 
the suit property. If he was in possession 
and was about bo be evicted on the suit of 
the real owner, the Court might as an 
equitable relief direct in its decree that on 
the decree-holder first paying him the cost 
incurred by him in redeeming the mort¬ 
gages that existed on the land, delivery of 
possession should be given. There would 
be no limitation against an equitable claim 
of this sorb being set up as a defence bo a 
suit for possession. That, however, is nob 
the plaintiff’s position in this suit. Again, 
the plaintiff has no rights under S. 95 of 
the Transfer of Broporby Act as a purcha¬ 
ser of the equity of redemption, as it has 
been found that what he purchased was a 
sham title and thus he does nob stand on 
*bhe footing of a mortgagor. 

The case in Ilajah of Viziana(}ram v. 
liajah Seirticfieda Somasekhararaz (19) 
must be distinguished on the ground that 
there the plaintiff' was a co-sharer with 
those whose revenue charges he paid off' and 
could take advantage of S. 82 of the 
Transfer of Property Act and of the fact 
that under Ss. 2 and 44 of Act 11 of 1864 a 
statutory charge was created upon every 
portion of the land in the joint estate. In 
Narayana Kutti Goundan v. Fechiammal 
(20) no question of limitation arose. 

When one person pays off a debt which 
another is bound bo pay, the ordinary 
relief that the Courts can give is a person¬ 
al decree, against the defendant for money 
had and received as S. 69 of the Contract 
Act does not provide any higher remedy. 
If that remedy is barred owing to blie 
plaintiff’s delay, he cannot extend the 
period of limitation by asking for an enlar¬ 
ged relief by way of a charge upon the 
defendant’s property. In the cases above 
quoted where equitable charges were given, 
that in Syamalarayudu v. Subharayudu 
(5) was probably under S. 82 of the 
Transfer of Property Act, bub no provision 

19 (1903) 26 Mad. 086=13 M. L. J. 83. 

20 (1913) 30 Mad. 420=22 M. L. J. 304 = 
11 M. L. T. 171=(1912) M. \Y. N. 353=15 I. C- 

206 . 


of law is cited. Ghama Stvamy v. Padala 
Anandu (6) speaks of an equity to repay¬ 
ment, not an equitable right to charge. In 
Palamalai Mudaliar v. The South India^i 
Export Coiiipdiny (7), the defendant was the 
transferee and it was made conditional on 
plaintiff’s getting a choice of setting aside 
the mortgage if he should reimburse the de¬ 
fendant. Apart from the legal position, the 
plaintiff 's case has little or no merits. In 
spite of warning he made a speculative pur¬ 
chase from a person who, as it turned out, 
had no legal title. When plaintiff’s case 
failed in the appeal to the Court which had 
the final determination of question of fact, 
he had 3 years to recover the money, he 
had wasted in paying the debts of another. 
He chose to await the issue of an appeal 
to the High Court on a point of law which 
did not exist. After that appeal failed, 
one year and five mouths still remained 
within which he might have brought this 
suit. Bub he waited till 3 years, all bub 3 
days had elapsed from the High Court’s 
decree and now finds he is too late. 

In the result the Memorandum of 
objections of respondents 1 bo 3 is allowed 
with costs and the suit (O. S. No. 49 of 
1916) is dismissed with the costs of Isb, 
2nd, 3rd and 4th, 7bb, 14th defendants 
(one set). No Order is necessary on 4th 
respondent’s memo, of objections hut the 
decree will stand as against 13bh defend¬ 
ant’s legal representative as ho did nob 
appeal. Appeal No. 239 of 1918 is dis¬ 
missed with costs of respondents 1 to 4. 

Appeal No. 166 of 1918. 

This is an appeal by 13bh defendant 
against the direction in the decree for the 
recovery from him for the sum of Rs. 800 
paid to him at the date of his sale bo the 
plaintiff and interest thereon. Assuming 
that upon valid sales of immoveable pro¬ 
perty there is an implied covenant for 
quiet enjoyment between the vendor and 
the vendee, (Ex. B) in this case, we have 
found that the sale deed conveyed no title 
and that the vendee was aware of its 
defects. There was therefore, no lawful 
and enforceable contract of sale an::j 
further no implied covenant attached to 
such an agreement. The plaintiff is only 
entitled bo a return of the money paid by 
him on a consideration that failed and 
even if he had six years under Art, 116 as 
the contract was registered, this suit 
having been instituted more than 6 years 
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after Ex. B. must fail. The appeal is 
allowed. The plaintiff will pay the costs 
of 13th defendant. The 13th defendant 
will pay the costs of 1st defendant. 

DevadoSS, J,:—In Appeal No. 166, 
13th defendant is the appellant. In 
Appeal No. 239 the plaintiff is the appel¬ 
lant. The let defendant has filed a 
memorandum of objections in Appeal No. 

239. 

The facts are the Ist defendant execu¬ 
ted a sale-deed in favour of the 13th 
defendant, Ex. A, on 20-1-1907 in respect 
of the plaint properties. The 13th defend¬ 
ant sold the plaint properties to the plaint¬ 
iff by Ex. B on 22-8-190S The plaintiff filed 
a suit A. S. No. 3 of 1909 for possession, 
alleging that the 1st defendant harvested 
the crops in February, 1907 and that he 
should be given possession of the property 
sold to him by the 13th delendant under 
Ex. B, and prayed for an injunction 
restraining the defendant, from commit¬ 
ting waste or interfering with his yjosses- 
sion. The plaint was filed on 22-12-1908 
and is marked as Ex. 11 in this case. The 
defendant in the said suit who is the Ist 
defendant herein pleaded that the sale in 
favour of Gopala Iyengar, the 13th defend" 
ant herein, was a nominal sale, that it was 
nob given effect to and that Gopala 
Iyengar was nob entitled to sell the pro¬ 
perty to the plaintiff and the plaintiff 
purchased it with the knowledge that Ex. A 
the sale-deed evidenced a transaction 
nob intended to be given effect to and was 
only intended as a shield against the 
cereditors of the 1st defendant. The 
District Munslf of Srirangam decreed the 
plaintiff’s suit holding that Ex. A was a 
real transaction and that the plaintiff 
acquired a good title under Ex. B and that 
possession should be handed over to the 
plaintiff. His judgment is marked Ex. O. 
On appeal the ^subordinate Judge of 
Trichinopoly held that Ex. A was a nomi¬ 
nal transaction not intended to bo given 
effect to and it had not been given effect 
to and that the plaintiff purchased the 
plaint properties under Ex. B in spite of 
notice to him 7 or 8 months previous bo 
the date of Ex. B of the fact that Ex. A 
was a nominal sale. His judgment is mark¬ 
ed Ex. P. Against the judgment the 
plaintiff preferred a second appeal bo the 
High Court which was dismissed on lith 
February, 1913. 


The plaintiff in this suit sues for the 
recovery of certain suras of money said to 
have been paid by him to discharge 
encumbrancoB on the property and luj asks 
for a charge on the plaint properly in 
respect of those items. 

The Subordinate Judge has given a 
decree in favour of the plaintiff as regards 
the major portion of his claim and has 
dismissed the suit as regards the rest. 
Appeal No. 166 is by the I3th defendant 
who objects to a certain item being decreed 
against him. Appeal No. 239 is by the 
plaintiff who appeals against chat portion 
of the decree of the Subordinate Judge 
which disallows a portion of bis claim. 

The memorandum of objections by the 
Ist defendant is against the decree passed 
against him in respect of the sums alleged 
bo have been paid by the plaintiff in 
accordance with the sale deed, Ex. B. 

As the main question in these appeals 
is the liability oL the plaint property for 
the amounts said to have been paid by 
the plaintiff, in order bo discharge the 
encumbrances on it, the memorandum of 
objections was heard first. Upon the 
decision in the affirmative of the question 
whether the plaintiff is entitled bo claim 
the amounts, the amounts paid by him in 
order to discharge the encumbrances 
depend the other quesbioDS, namely, the 
amount that he would be entitled bo and 
the persons who would be liable to pay 
the amount. 

A few facts are necessary in order to 
make the contentions clear. Ex. A was 
executed on 23rd January. 1907 and Ex. B, 
on 22Dd August, 1908. The suit by the 
plaintiff in O. S. No. 3 of 1909, (Plaint 
marked Ex. 11) was filed on 22ud 
December, 1908. The judgment of the 
District Munsif was on 26ch January, 
1910. The judgment in appeal was on 
L2bh July, 1911. The judgment of the 
High Court in Second Appeal was on 14bh 
February, 1913. and the plaint in the 
present case was filed on 17bh hebruary, 

l9l6. 

Mr. briuivasa Copalachariar on behalf 
of the Isb defendant contends that the 
claim is barred under Art. 97 of the 
Limitation Act and that even if Art- 62 is 
held applicable, the claim would likewise 
be barred. The payments were made by 
the plaintiff as follows :__ 

Bs. 1,000 at 7 a. m., on 26th January, 
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1910 {vide Ex. F.) ; Rs. 830 was paid on 

the same date, vtde Ex. C. (1) ; Rs. 300 

on 18fch February. 1910. vide Ex. M ; 

Kb. 188 on 23rd March, 1910 vide Ex. G ■ 

Ks. 350 on lOfch February, 1911. vide Ex! 

H and Es. 399 on 26fch November, 1912 
vide Ex. E. 


The bubordinate Judge has held that 

the plaintiff s claim is not barred by 
limitation on the ground that time began 
to run only from the date of the judgment 
of the High Court in second appeal. This 
is clearly wrong. In Juscurn Bold y. 
Pirthi Ghand Lai Ghoudhury (10). their 
Lordships of the Privy Council have held 
that time began to run from the date of 
the decree which deprived the plaintiff of 
the consideration given or paid by him. 
To quote their Lordships’ words : 

“ Both Courts have held that the failure of 
coasiderabion was at the date of the first Court’s 
decree. Their Lordships feel no doubt that as 
between these two decrees this is the correct 
view, for whatever may be the theory under 
other systems of law, under the Indian law and 
procedure an original decree is not suspended by 
presentation of an appeal nor is its operation 

interrupted whore the decree on appeal is ono of 
dismissal.” 

Time, therefore, began to run in this 
case from the date of Ex. P, the judgment 
in appeal reversing the decree of the 
District Munsif ; and in order to claim 
money paid upon an existing consideration 
which afterwards failed, the suit should 
have been brought within 3 years of that 
date. The payments having been made 
more than 3 years before the date of the 
present suit, the claim is barred. It is 
unnecessary to pursue this question fur¬ 
ther as Art, 97 has no application to the 
facts of the present case. There is no 
privity of contract between the plaintiff 
and the Ist defendant. The plaintiff did 
not give any consideration to the let 
defendant for any sale. Mr. Rangaswami 
Aiyangar who appears for the plaintiff 
has conceded that his case did not fall 
within Art. 97 of the Limitation Act. 
Art. 62 cannot have any application to 
the present case as the plaintiff does nob 
prebend that the defendant received any 
amount for the use of the plaintiff, and 
Art. 61 can have no application as the 
plaintiff did nob pay any money for the 
defendant. 

Mr. Rangaswami Aiyangar for the plaint¬ 
iff contends that his client has paid off 
certain encumbrances on the property 


which had been created by the Ist defen¬ 
dant and he therefore in equity is entitled 
to be paid those sums on the security of 
the plaint property, burden on which he 
relieved. His case is that though Ex A 
was a nominal sale not intended to 'be 
given effect to, yet Ex. B was a real 
transaction though with the knowledge of 
the nature of Ex. A and the plaintiff 
wanted to support his title by paying off 

encumbrances as he was anxious to get a 

good title to the plaint property. He 
urther contends that in any event the 
payments being made by him after he 
obtained the decree of the Civil Court in 
his favour, he was entitled to discharge 
the burden on the property in as much as 
his title was declared hy a Court of law, 
and that even though that title was 
negatived in appeal, he is entitled to he 
reimbursed the amounts which he paid 
during the time that decree was in force 
He further contends that in respect of 
those sums he should be treated as having 
a charge on the property, and the period 
of limitation being 12 years for enforcing 
a charge, no question of limitation arises 

learned Subordinate 
Judge held in appeal—I’ttfe Ex. P—that 
Ex. A was a nominal transaction and that 
the plaintiff was aware of the nature of 
the transaction evidenced by Ex. A and 
therefore he was not entitled to any relief. 
Ex. yiH 18 a very important document 
which IS a letter sent by the 1st defendant 
by registered post to the plaintiff, on 18th 
May 1908. Therein he distinctly bold the 
plaintiff, that on account of the misunder¬ 
standings between him and the plaintiff, 
he was trying to cause loss to him by 
getting a re-sale from Srirangam Ammanji 
Gopala Iyengar of his lands mentioned in 
the sale-deed which he had executed bo 
the aforesaid person and which was not 
enforceable and had nob been given effect 
bo and that it was not at all proper to try 
bo cause loss thereby and he intimated to 
the plaintiff’ that in case either he or any 
other person through him, gob a sale-deed 
executed, he should nob be bound thereby, 
and that he should be liable for the loss 
and expenses etc., that might be incurred 
thereby. With the knowledge conveyed 
by Ex. Vll the plaintiff' purchased the 
plaint property under Ex. E on 22nd 
Augus^ 1908. In his evidence before the 
lower Court the plaintiff admits that he 
received notice Ex. VII three months 
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before he bought the property under Ex. 
B. that he did not give any reply to it, 
that he knew that his vendor, the 13th 
defendant, had not possession of the pro¬ 
perty and that the Ist defendant was in 
possession of the property. It may be 
safely held, therefore, that the plaintilT 
had knowledge, constructive or ex¬ 
press, of all the circamstauces attendant 
upon the execution of Ex. A and of the 
circumstances that preceded and followed. 
When a man makes no enquiry or wilfully 
abstains from enquiry, the law presumes 
that he had knowledge of all the facts 
which an honest enquiry would have laid 
bare. In these circumstances, it cannot be 
contended for a moment that the plaintiff 
is a J}ona fide, purchaser. Ilis object, as 
stated by the Subordinate Judge was to get 
the plaint property by hook or by crook. 
It appears the plaintiff bought the property 
for Rs. 5,000 undertaking to discharge 
certain encumbrances on the property 
which the 13th defendant had undertaken 
to discharge by reason of Ex. A. The con¬ 
sideration for Ex. B is the same as that 
for Ex. A and there is also evidence that 
the plaintiff is a person who gambles in 
litigation, and he and the 13th defendant 
and one fcambasiva Aiyar seem to have 
been friends who were in the habit of 
entering into speculative transactions. The 
plaintiff cannot, therefore, be held to have 
made any payments ho7ia tide for the 
purpose of preserving the property from 
execution proceedings for the benefit of the 
ist defendant. His sole object seems to 
have been to put up a claim for the plaint 
property by means fair or foul. In order 
to claim payments made to discharge 
encumbrances on the property, the plaintiff 
must show that he was not a volunteer 
and that he did not make payments 
officiously. The onus is strongly upon him 
and to show his bona fide and I am not 
prepared to hold that he paid these 
amounts bona fide. Syamalrayudu v. Sub- 
barayudu (5) is quoted for the purpose of 
supporting the contention that the plain- 
till, though not a bona fide purchaser, was 
entitled to be repaid the amount that he 
spent in saving the property from execu¬ 
tion proceedings. The facts of that case 
are not similar to those of the present. 
Ihere A agreed to sell his property to C 
and then he sold the property by a sub¬ 
sequent conveyance to D. D in order to 
secure priority got the sale deed ante¬ 


dated and paid off the mortgage in favour 
of B. The learned Judges obsorvo :— 

** We fail to roo in this oircuniRtanco any 
thing to affect the validity of the piymont 
which wafl no doubt made by the plaintiff for 
the purpoRe of strengthening his own claim. 
The plaintiff’s illegal act in anlodating 
his aale-deod also for thi' purpose of 'ujp 
porting his title docs not vitiate the pay men* 
sub.soquontly made, and which in itseU was lega l. 
There was, thoroforo. no want of fbhsy and 

certainly no fraud. ” 

There the sale was only a voidaiilo sale. 
The sale in favour of D was a real transac¬ 
tion and was good till C moved in the matter 
and therefore, when a person who has got 
a defeasible title makes the payment for 
the purpose of saving the property in his 
possession, he is entitled to be paid the 
amounts which he spent for saving the 
property. In Chama Sicami v. Padala 
Anandii (6), it was held that if a purchaser 
of land, while in possession of the land 
purchased, pays off an encumbrance on it, 
he is entitled, when his purchase is found 
invalid, to stand in the shoes of the mort¬ 
gagee whom he has paid off. The learned 
Judges observe : — 

/‘The American Courfcs apply to cases of this 
KindaQ equitable dootriae of aubrogatiou bor- 
rowed from the Civil Law, and when equity 
requires it, allow persons paying off mortgages on 
properties which do_ not belong to them to be 
subrogated to the rights of the original mort¬ 
gagees. This right of subrogation is not extended 
to mere volunteers who pay off other peoples’ 
debts without having any concern in them.” 

The learned .Judges make it quite clear 
that the equitable doctrine of subrogation 
can have no application to volunteers or 
persons whose conduct is officious. The 
plaintiff is only a volunteer for he knew 
that his vendor had no title at all and that 
the sale deed, Ex. A, was a sham transac¬ 
tion . and by his taking a conveyance 
from the 13th defendant he cannot be said 
to have acquired any right to the property 
when hiB own vendor had not the shadow 
of a title to it. If the plaintiff had a 
voidable or defeasible title he might bring 
himself within the principle of the deci- 

sions in Syamalrayudu, v. Subbarayudu (5) 
and Chama Siuami v. Padala Anandu (6). 
ihe Courts do not always make a distinc¬ 
tion between a void sale and a voidable 
sale and a transaction which is only a 
s am one. A void sale can never be made 
good A voidable sale is good till it is 
avoided, but a sham or nominal transac¬ 
tion is no transaction at all and is mere a 
waste paper. In PcUamalai Mudaliar v 
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The South Indian Expert Company (7) the 
transferee was a hona fide transferee 
and though the sale was avoided under 
S. o3 of the Transfer of Property Act, yet 
he was entitled to a charge for the 
amount spent by him in discharging the 
mortgage. In that case the transferee had 
a voidable title which is a good title till 
it was avoided and the payment by him to 
discharge any incumbrance on the pro¬ 
perty during the time he was in possession 
of it was a pto iduto relief of the burden 
existing on the property and as such the 
person who defeats his title should in 
equity pay or make good the amount paid 
by the transferee during the time his title 
was considered good. The same principle 
is applicable to cases of conveyances 
which are voidable under S. 5u and 56 of 
the Presidency Towns Insolvency Act. 
Where a person has paid off certain 
encumbrances during the time when his 
title was unchallenged, he could in equity 
claim to stand in the position of tho 
creditor whom be has paid. In Karppan 
Amhalagaram v. Sakuih Levvai (9), 
Ayling J., after referring to Syamalrayudit 
V. Suhbaraifudu (5), and Palamalai 
Mudaliar v. The South Indian Export 
Company (7), says :— 

“ But a perusal of the judgments in these oases 
shows that in each the person claiming subroga¬ 
tion was at the time of making payment a 
transferee of the property for valuable considera¬ 
tion. Ho may have been guilty of fraud or 
misconduct in connection with the transfer 
which might render it voidable at tho instance 
of another party ; but he had paid consideration 
for tho transfer and was possessed, at the time he 
discharged tho mortgage, of a substantial inter¬ 
est in the property. The payments (or which 
subrogation was claimed wore necessary to 
protect that interest. This, as it seems to me, 
is a very real distinction between those cases and 
the present one.” 

In the case, before him and Tyabji, J., 
the transferee under a nominal sale was 
held nob to be entitled to be subrogated to 
the rights of the mortgagee as against the 
purchaser in execution of the decree 
against the transferor. 

The next contention that the plaintiff 
is entitled to be paid the amounts which 
ho paid for the discharge of encumbrances 
between the dates of Ex. O and Ex. P 
requires careful consideration. By Ex. 

O the plaintiff s title bo the property was 
recognised by a Court of law and till that 
decree was upset; it was good and could 
not be questioned by anybody. The 


question whether payments made sub¬ 
sequent to this for relieving the burden on 
the property could be considered as pay¬ 
ments by persons interested in the pro¬ 
perty is not free from difficulty. It is 
urged with some show of reason that when 
a person gets a decree in his favour 
from a Civil Court the payments made 
by him subgeqiient to the decree must 
be considered hona- fide, for he has an 
interest to support and protect and 
if there is no appeal the plaintiff would 
be entitled to the property. This con¬ 
tention cannot hold good for the reason 
that a Civil Court does not confer a right 
to property which the person does not 
possess but only declares or enforces a 
right which he has. Except in a few 
cases where decrees themselves are a 
source of title, the decrees of Civil Courts 
cannot confer a title to immoveable pro¬ 
perty which a person'did not possess and, 
therefore, when the plaintiff had no title 
at all to the plaint property, the mere fact 
that a Civil Court considered or held that 
he had title would not confer an interest! 
which he did not possess before and hel 
must have known that the District 
Miinsif’s decree in his favour dated 26bh 
January, 1910, was liable to be appealed 
against and that any payments made by 
him before the decree was upset were 
made by him with the knowledge that the 
decree might be upset on appeal. There¬ 
fore T do not consider that the plaintiff 
paid the amounts detMed Skhove bona fide 
with a view to protect tho property. It is 
urged that there was an execution taken 
out by the mortgagee against the mortga¬ 
ged property and plaintiff paid the 'execu¬ 
tion creditor to save the property from 
execution. It must be remembered that 
the plaintiff was a more volunteer and 
could not claim to have vlone it by virtue 
of an interest in the property. In Madha- 
muni lyven v, Appu Odnvan f‘21) my learn¬ 
ed brother (Mr. Justice Spencer) has 
laid down that a person who claims an 
equitable relief ought to come into Court 
with clean hands. ; and the plaintiff can¬ 
not be said to have come into Court with 
clean hands. Rajah of Vizianaqaram v. 
Rajah Setrucherla Somaf>ekharaz (19) is 
relied upon by the plaintiff for the con¬ 
tention that he had an interest in the 
property and that the payment made by 

21. (1918)48 I. C. 799. 
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him to protect that interest is a hnna fido. 
payment. The case at the footnote does 
not help the plaintiff as there is a clear find¬ 
ing that the plaintiff could not be regard¬ 
ed as having paid Krishna Bathan’s debt 
ofl&ciously or as a mere volunteer. In 
Bhagxcati Prasad v. Radha Kishen Seiuak 
Pande{22) the Privy Council held that by 
the acts of the parties and their relations to 
one another, the money borrowed by an 
agent for a principal for the purchase of 
property was rendered a charge upon the 
latter in the principars hands, be being the 
real purchaser, and the lender of money, 
which he advanced to the nominal pur¬ 
chaser of property who was the agent of 
the real purchaser, was entitled to a 
declaration that the advance of money for 
the purchase formed an equitable charge 
upon the property against the real purcha¬ 
ser. In that case the transactions were all 
real transactions and there was no conten¬ 
tion that the payments were not made bona 
fide. In Arnmani Avimal v. Eam.aswarni 
Naidu (23)Sadasiva Aiyar and Napier, JJ., 
held that a purchaser in good faith who buys 
from the guardian of a minor the property 
which he considers to be the property of 
the guardian and not that of the minor 
was entitled to be paid back the amounts 
which he paid for discharging the encum¬ 
brances on the minor’s property when the 
sale was set aside. It was held that the 
principle of subrogation did not apply to 
the case of volunteer or stranger. This 
equitable principle of subrogation need 
not be considered in this case for the plain¬ 
tiff does not contend that be is entitled to 
stand in the shoes of the mortgagee. All 
that he claims is, to he entitled to be paid 
back the sums he paid and to have a 
charge on the property for those sums. 
In Radha Madhuh Sainonta v. Sashis Ram 
Sen (l) it was held that the payment of 
rent made by a purchaser of a putni taluk 
after the decision of the first Court in a 
suit brought by the defaulting putnidars 
for the setting aside of the putni sale by 
which it was held that the sale was inva¬ 
lid, and during the pendency of an appeal 
preferred not by the plaintiff, the auction 
purchaser, but by the Zemindar at whose 
instance the said sale had been brought 
about, is not a voluntary payment, inas- 


22. (1893) 15 All. 304. 

23. (1919) 37 M. L. J. m 
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much as he (the plaintiff) is a person 
interested in the payment of the money, 
within the meaning of S. 69 of the 
Contract Act. Here again there was a 
real sale and the purchaser was bound to 
protect or rather was entitled to protect 
his interest in the property by payment of 
the amount due to the Zemindar ; other¬ 
wise the holding might have been lost, 
and the person who had the real title to the 
property was in equity bound to reim¬ 
burse the person, who had only voidable 
title, the amount which he paid for pre¬ 
serving the property from sale for arrears 
of rent. In the present case the plaintiff 
does not seek to defend his title against 
an attack bub wants a decree against the 
property for money paid by him to dis¬ 
charge certain encumbrances. He cannot 
be said to have acquired a charge by rea¬ 
son of payments made by him when he 
had no title to the property. He was a 
mere adventurer who was trying to make 
out a claim for property to which he knew 
he had absolutely no title. A man can¬ 
not create a charge by paying off an 
encumbrance on a property when he had 
not any subsisting interest in the pro¬ 
perty. The law in certain cases creates a 
charge when payments are made by per¬ 
sons who are either bound or entitled to 
pay off certain amounts, but the law does 
not favour an adventurer who makes pay¬ 
ments only for the purpose of creating a 
title to property. The case in Janki 
Prasad Stnqh v. Baldeo Prasad (8) is very 
similar to the present. There the plain- 
title alleging themselves to be the pur¬ 
chasers of the mortgagee’s rights in cer¬ 
tain land, paid the amount of a decree 
against the mortgagee in order to save the 
property from sale. But it had already 
been found in a suit under S. 283 of the 

Code of Civil Procedure that the sale to 

the plaintiffs was fictitious and inopera- 

plaintiffs were 
not entitled to recover the amount paid 

from their vendors. The learned Judges 

^uote with approval a passage from the 

pu'.' *" 

sum of money, not for ^ * 

they cannot now claim the benefit of S 70 ” 


24. (1899) 11 All. 231=9 A. W. N. 67 
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The plaintiff in the present case has 
made the payments as a mere speculator 
and in the gamble for the title he must 
lose what he has paid because he was a 
mere volunteer and made the payments 
officiously in order to make out a title to 

property when he had absolutely no title 
to it. 

I therefore hold that the plaintiff 
cannot claim any amount alleged to have 
been paid by him for relieving the 
burden on the plaint property from the 
first defendant either personally or on the 
security of the plaint property. The plain¬ 
tiff 8 suit so far as the Ist defendant is 
concerned must be dismissed with costs. 

The memo, of objections by respondents 
1 to 3 is allowed with costs. The appeal 
of the plaintift (239 of 1918) is also dismis¬ 
sed with costs of defendants 1 to 4 In the 
result plaintifi’s suit is dismissed with costs 
against all but the legal representatives of 
the 13th defendant. 

I concur in allowing X. S. No. 166 of 
1918 with costs against the plaintiff. The 
appellant will pay the costs of the Ist 
defendant. 

[These appeals having been set down to bo 
spoken to this da)’ on the m.iniit:es of th^i decree 
and respondents No. and 1) in Appeal No. '23 > 
of 1018 having filed C. P. No. 14 12 of l'>22 
under O. 47, R. 1 , Oivil Procedure Code praying 
for a review of the judgment of this Court dated 
30th March 1022 in the said Appeal No. 23o of 
1918, the Court delivered the following.] 

• j J 

Judgment.— Although the 13ch defend¬ 
ant did not appeal or join in the memo¬ 


dure Code, (see Suad Tufuzzool Hossein 
Khan v. Riijhoonath Penhad (25) Dehi 
Baksh Singh v. Habit Shah (26). See also 
In re Nazaire Company (27) and I n re 
Suffield and Watlas Ex Parte Brown (281 
as to the powers of a Court to correct an 
error obvious on the fact of the record 
before the order has been completed. 

If the Court of first instance had taken 
the correct view on the question of limita¬ 
tion, it would have dirhissed the suit, as 
laid, against all the defendants ; and under 
S. 107 (2), Civil Procedure Code, we have 
the same powers and duties to see that a 
proper and workable decree is passed as 
the original Court had. The decree of the 
lower Court provided that if any surplus 
remained after the sale of the properties 
the plaintiff should have a decree against 
defendants 1 and 13 for the recovery of 
such amounts. 

Now tnat the decree for sale has been 
held to be not maintainable, we shall in 
( ffect be allowing the nature of the case 
to bo changed, and in effect be varying the 
decree of the lower Court as against 13bh 
defendant if we wore to allow a personal 
decree to be made against the 13bh defend¬ 
ant’s legal representative, irrespective of 
the charge. 

The words in onr judgment " but the 
decree will stand as against 13th defend¬ 
ant’s legal representative as he did not 
appeal will now be expunged and the 
decree will be drawn up as if they had 
never existed. 


randum of objection filed by respondents I 
to 3, the decree for sale of properties under 
O. 34, R. 4, was a common decree against 
all the defendants; and the personal decree 
for any surplus that might remain due 
after the sale of the properties was a corn- 
mon decree against defendants 1 and 13. 

Having held that the cause of action 
arising out of the sale, dated 22nd August, 
1903, to the plaintiff was barred by limita¬ 
tion as against Ist defendant, we cannot 
in the light of 3. 3 of the Liraibation Act 
[shut our eyes bo the fact that it is also 
time-barred against 13bh defendant, and 
his legal representatives and under O 41, 
|R. 33, we must, to be consistent, make the 
same order in their case. 

The decree has nob yet been signed and 
we have no doubt that there is “ sufficient 
reason ” within the meaning of O. 47, R, 1 
bo review our decision apart from our in¬ 
herent powers under S. 151, Civil Proce- 


Decree modified. 

25. (1871) 1 1 M. I. A. 10. 

20. (1)13) 35 All. 331:^10 0. 0. 194=40 I A. 

150 -17 0. W. N. 829=11 A.L.J. 025=18 C. L. J. 
0 = 15 Tioni. L. R. 010=11 M. L. T. 33=(l9l3) 
M. W. N. 500=25 M. L. J. 118=19 I. G. 526 

(P. 0.) 

27. h. R. 1-2 Ch. Dn. 88 . 

28. (1883) 20 Q B. Da. 093. 


1923 Madras. 402. 
Krishnan and Ramesam, JJ. 

Annadana Jadaya Gounder ... Appellant 

—Isb Defendant. 

V. 

Konammal and aoioiher ... Respon¬ 
dents—Plaintiffs. 

Appeal No. 75 of 1921, dated 26th 
October 1922, against the decree of the 
Db. Court of South Arcob in O. S. No. 13 
of 1916. 
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Hindu Law—Impartible estates — Succession, 

It is a well settled proposition of law that the 
succession to an impartible estate is governed by 
the rule of survivorship if it is joint family 
property and by the ruie oi inheritance to sepuraie 
property if it is separate property. [P. 4.0’.5j Where 
the result of the airaugement was practically 
to substitute the junior line for the senior 
line to succeed to the estate but there was no 
evittetce of any further interference with the 
right of senior line, heuly it aid not allt^ct the 
Jaghir being held as joint family property and 
the right oi survivorship subsisting in the senior 
branch as well as in the junior branches. The 
possession of the second line being consistent 
with the joint family rights continuing, it cannot 
be treated as making the Jaghir the .separate 
property of the tind lino by adverse possession. 
The ehtot of that possssion is no more than that 
of the arrangement itseif. iitia, further that 
that line having become extinct, a new posi¬ 
tion would arise and there is nothing to 
prevent the senior line from claiming the Jaghir 
by survivorship. [P. lUoJ U is very doottul if the 
owner of an impaciib.e cstatG can get hiui>eh 

ilivided in status with reference to that estate b- 

% 

a mere unilateral declaration so as to destroy the 
joint family right of succession by surv ivoiship 
to It which the members have. [!’• To sho\v 
that an impartible estate has become the 
separate property of the holder iu is not 
absolutely noces.sary to prove that there was 
some express division in wTr.ch that pro- 
pert) was involved or that the rights of others 
in U were abandoned. Kvtch ca>e has to oo 
decided on its own facts. [P. lUi-j (1) if an imparti¬ 
ble estate is the joint property of a family, Iho 
junior members have a right iu it which, 
however unreal it may be for the purposes of 
actual enjoyment and preventing alienation, is 
still real and gives a chance of succession by 
survivorship. [T. JllJ The case of .'^uiuj Kuai i 
V. Dcoruj Kuart (iO A '1,'!} which, has stood “ too 
long to be now touched" and h'irst Pittapur 
case (22 M. 3oi5) must be coniincd to alienation 
and cases in-il M. ; 2! C. W. N. 220=37 
M.Ij.J. 188 and 21 G.W.N. 8o7 ; may be ignored. 
An impartible /jauiindari (1) may be the self- 
acquired property of a particular memoec and 
therefoie his separate property as in the 
Stvuyaiujii Case or (2i might be renounced by a 
member of the family as in the 1 adamatur case 
so that he becomes completely separate from 
other members of tho family yto'ud that property 
or (3) might be wholly alioted to a member in a 
famu) partition dealing with it and other pro¬ 
perties of the family as in the case in Vadrevu 
LatiijaiHayaliainma v. Baili liumaiffa (5. G.L.H. 
J3j). [P, -llo] The holder of an impartible estate 
cannot, by giving a registered notice to the junior 
members that he intends to be divided in status as 
regards all the partible properties and impartible 
properties, pub an end to the rights of junior 
members over the impartible estate. Such a 
notice destroys the undivided status only as to the 
partible properties, the principle being, onemem- 
bercanuot compel another member of iho joint 
family to continue undivided when tho latttr 
wishes to divide and is willing to .</7u>v ike uro- 
pi / fp.[ i. llbj A junior member may, v. hile divid- 
mg himself as to partible properties, also separate 
himself even as to the impattibio estate. [P. 410] 


T, R. Venkatorama Sasiri, T. M. 
KriahnaHwami Iyer dnd K. S. Sankara 
Iyer for the Appellant. 

A. KriHltnasivaini lyer^ M. S, Venkata- 
ravia Iyer and P. S. Chandrasekhara Iyer 
—for the Respondents. 

Kkishnan, J.—This is an appeal by 
the Ist defendant against the decree of 
the District Judge of South Arcob in O. 
S. No. Id of 19i6 on his tile. The suit 
was brought by the plainbitTs bo recover, 
possession of the impartible estate known 
as Jiidaya Goundan Jaghir, one of the bill 
Jagbirs on the Kalrayan hills in South 
Arcot, and also the moveable and immove¬ 
able properties and outstandings described 
in Sebe, U, C. and D. The Jaghir is one 
of the estates included in the schedule 

of the j\[adras Impartible Estates Act, 11 of 
1904, and is thus made inalienable by the 
holder beyond his life-time. The last holder 
oi the Jaghir was one Naranappa Jadaya 
Goundan ; the Jaghirdars are given the 
houoritic title of Jadaya Goundars. He 
died in 1914 leaving a will which is not 
now disputed by which, he bequeathed all 
his properties to tho ‘2nd plaintiff. The 
Isu plainbill is his mother and the heir-at- 
law to liis separate properties as he left no 
issue. The two plaintiff' sue jointly, the 
2Qd plaintiff as the beneficiary under 
the will and the Isb plaintiff as the heir- 
at-law in case the Will is found to be 
invalid. Clearly the Will is of no effect 
by reason of Madras Act II of 1904 bo 
pass the Jaghir bo the 2Qd plaintiff. The 
District Judge gave a decree for the Jaghir 
to the Ist plaintiff as the heir-at-law and 


to uue ^na piaintiii tor the properties in 
the other schedules which ho found bo be 
self-acquisitions of Naranappa. Appeal 
No. 75 of 1921 is against that decree. 

The Isb defendant himself had brought 

a suit O. t). No. 50 of 1916 against the Ist 

plaintiff and others to recover a bouse in 

Akkarapalayam in their possession which 

he claimed bo be a part of the Jaghir 

which according to him passed to him 

on the death of the last bolder by the 

right of survivorship taken with the rule 

of lineal primogeniture. The District Judge 

held that the house was nob part of the 

Jaghir and having already held in the 

connected suit O.3. No. 13 of 1916 which 

was tried with this suit that he was not 

eatitlod to the Jaghir itself dismissed his 

suit Appeal No. 76 of 1921 is against 
tnat decree. 



404 


ANNADANA JADAYA GOUNDER v. KONAMMAL {Krishfiatty J.) 1923 Madras 


The main question for decision is who 
is entitled to succeed to the Jaghir on the 
death of the last holder. That would 
depend upon whether the Jaghir in his 
hands was the joint family property of 
himself and the defendant and others or 
his separate or self-acquired property. It 
is a well settled proposition of law that 
the succession to an impartible estate is 
governed by the rule of survivorship if it 
is joint family property and by the rule of 
inheritance to separate property if it is 
separate property. That was so laid down 
in the Katavia Natchiar v. The Bajah of 
Shivagunga (1), and has s noe been 
affirmed in several cases, the last one 
being the case in Baijnoth Prasad 
Singh v. Tej Bali Singh (2). In the 
present case there is no difficulty in 
choosing a single individual out of a class 
for the Jaghirship, for it is conceded that 
if the rule of survivorship applies, the Ist 
defendant is entitled as the senior member 
of the senior line whereas if the rule as to 
succession to the separate estate applies, 
the 1st plaintiff the mother is entitled. 

We have thus to address ourselves to 
the question whether on the evidence in 
this case the District Judge was right in 
holding that the Jaghir was the separate 
property of Naranappa the last holder. A 
genealogical table showing the relationship 
between the Ist defendant and Naranappa 
and others is attached to the judgment of 
the lower Court and has been accepted as 
correct by both parties. That shows that 
one Lakshmanappa was the 29th Jaghirdar. 
We know that Lakshmanappa was suc¬ 
ceeded in 1822 not by his eldest son 
Ramappa who was said to have been of 
weak mind nor by his son Kannappa who 
was born at the time but was a minor of 5 
years of age, but by his second son An- 
nadana and the Jaghir has continued in 
his junior line till now, that is, for 4 
generations. What exactly happened in 
1822, when the senior line was set aside 
in favour of the junior line is not clear ; 
nearly 100 years having elapsed there is 
naturally no direct evidence about it. We 
must gather what we can about it from 

1. (1861) 0 M. I. A.- 53U. 

2. (1921) 43 All. 223 (237 & 2-12)—18 I. A. 195 
=19 A. L. J. 317=33 G L. J. 388=10 M.L.J. 387 
= (1921) M. W. N. 300=25 C. W. N. 561= 
2 Pat. L. T. 257=23 Bom. L. R. 654=29 M. L. T. 
358=60 I. C. 534 (P. C.) 


the proceedings and the judgments of the 
first Court and of the High Court in 0. S. 
No. 7 of 1875 brought by the widow of the 
31st Jaghirdar as guardian of her minor 
son Annadana to recover the estate for 
him from Lakshmanappa of the senior 
branch who had usurped it. The plaint 
and the written statement in it and the 
decree and judgment of the first Court are 
marked together as Ex. B, the judgment of 
the High Court as Ex. C and the decree as 
Ex. D, In that suit the plaintiff Annadana 
succeeded in recovering the estate and 
he became the 32nd Jaghirdar. The judg¬ 
ment of the trial Judge deals more with 
the question whether the then plaintiff’s 
mother was properly married and whether 
plaintiff was a legitimate child than with 
what happened in 1822 as he held as a 
point of law that Annadana the 30th 
Jaghirdar having succeeded to the estate, 
his descendants bad a preferential claim 
to it. He has however made some remarks 
in his judgment which are in point. He 
says that: 

^ “ Tho old Either (tho 2 )th Jaghirdar) yielded 
the title to him (tho 30tU man) before he himself 
died ” and “ that tho defendant there (who was 
of tho senior branch) was the next heir aooording 
to the ordiiiiiry rule of .succession if the plaintiff 
tho minor Wiis cot a legitimate child.” 

The latter however is only an opinion of 
the Judge and we cannot attach much 
weight to it. 

In the judgment of the High Court 
something more appears as regards the 
point before us. Their Lordships say, 

‘* We think the plaintiff’s claim may be 
regarded as resting on family arrangement 
made in 1820 and not challenged until the death 
of the minor plaintiff's father in 1860. Regard¬ 
ing the 29th Poligar who possessed the proprie¬ 
tary right in the property, it was oompetont to 
him with the members of his family to alter the 
succession by tho arrangement referred to” 

Whab exactly the arrangement was and 
what its scope was it is nob possible to 
gather from the records. It was suggested 
for the respondents that what the 29bh 
Poligar did was to make a gift of the 
Jaghir to his 2nd son before he died and 
the Jaghir was thus self-acquired property 
in his hands. Though according to the 
decision in Bam Sartaj Kitari v. Bam 
Deoraj Kiiari (3), he could have probably 
made a gift, Madras Act II of 1904 nob 
having been yet passed, there is no evidence 


3. (1888) 10 All. 272=15 I. A. 51=6 Bar. 130. 
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on wliich we can hold that the arrange¬ 
ment in 1820 or 1822 was in the nature 
of a gift. The most that we can reasona¬ 
bly infer from the evidence is that here we 
have an arrangement similar to that in 
Naragimty LtUcJimeedavaynah v. Vengama 
Naidoo (4) and }^araganti Achamviagara 
^.Venkatachalapati Xagaiiivaru (5). The 
result of the arrangement was practically 
to substitute the junior line for the senior 
line to succeed to the Poligarship but there 
is no evidence of any further interference 
with the right of the senior line. It didmot 
affect the Jaghir being held as joint family 
property and the right of survivorship 
subsisting in the senior branch as well as 
in the two junior branches of the 30th 
Poligar’s brothers. (See the pedigree). 
The possession of the second line being 
consistent with the joint family rights 
continuing, it cannot be treated as making 
the Jaghir the separate property of the 
2nd line by adverse possession. The 
effect of that possession is no more than 
that of the arrangement itself. The failure 
of Lakshmanappa of the 1st line in 
Original Suit No. 7 of 1876 did not result 
in any separation either ; the suit was 
decreed in favour of the minor of the 2nd 
line only on the footing that the arrange¬ 
ment in 1820 was not a temporary one as 
Lakshmanappa contended but was effective 
in continuing the Jaghirship in that 
line. Now that that line has become 
extinct, a new position has arisen and 
there is nothing in the two judgments to 
prevent the senior line from claiming the 
-laghir now by survivorship. 

In this connection reference may also be 
made to the entry in Inam Register Ex. 
Ill where in column 19 the heirs of the 
31st Jaghirdar are given and they include 
members of the lines senior and junior to 
the then Jaghirdar s line. This is a strong 
indication that the joint family character 
of the Jaghir was not destroyed by what 
happened in 1820 or 1822. 


The learned \ akil for the respondents 
then argued that the conduct of the parties 
showed that the two lines had become 
separate at some time or other and that 
the Jaghir was treated as the separate 
property of Naranappa’s line. As apparently 
tb^ family bad no other joint properties 


W.R. (P. c.) 30-1 
820—1 Suthet. 160. ^ 

5. (1882) 4 Mad. 250. 


of any value except the Jaghir ho could 
not point to any particular act of partition 
or division and he therefore contended 
that it was BuflTicient for his clients to show 
that Naranappa was divided in status from 
his cousins of the senior line. It is very 
doubtful if the owner of an impartible 
estate can get himself divided in statue 
with reference to that estate by a mere 
unilateral declaration so as to destroy the 
joint family right of succession by flurvi-, 
vorship to it which the meml^ers have. Itj 
is not however necessary to decide tins 
question here for we liave no evidence of 
any such express declaration or of any¬ 
thing from which it could be inferred. 

The learned Vakil for the respondents 
then relied on the following circumstances 
as showing separation, viz., 

(1) The removal of the residence of the Jag- 
hirdars to Pottayam 101872 anti their continuance 
to live there ever after, whereas the other mem• 
bers of the family continued in the ancestral 
place of Chinna Tirupati . 

(2) The absence of evidence to .show that the 
senior line kept up any rights in the Jaghir ; 

(3) The absence of evidence of any application 
for help made by the members of the senior line 
to the Jaghirdar ; 

U) The absence of any consciousness of the 
existence of ajoint family when guardianship 
proceedings took place in i jOl : 

^ (5)^ Proof oi the hostile attitude of the senior 
line in the patta proceedings in 18'J8 ; 

(()) Separate living and separate moss for 30 
or 40 years ; 

(7) Proof of non-participation in the worship 
atOhinna Tirupati temple and in the annual 
durbar held by the Jaghirdars ; 

(8) Absence of a single joint dealing of the 

senior line with the Jaghirdar ; all dealings 
being separate ; and ” 

(O) The fact that the members of the senior 
branch wore treated just like any ordinary ryot 
with reference to collection of forest produce. 

My learned brother has dealt with the 
evidence on these points at very great 
length and as I agree with his conclusions 
it 18 unnecessary to burden the record with 
a further discussion of the details of that 
evidence. It is clear that even if all the 
above points are found in favour of the Ist 
plaintiff, it is insufficient to establish that 
the Jaghir had become the separate 
property of the last holder. The points 
urged are ail consistent with the Jaghir 
continuing as the joint family property of 
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the members of all the branches. Con¬ 
siderable reliance was placed by the 
respondents* Vakil on the ruling of the 
Tarci Kuvictvi v. CliatuThhuj Natayau 
Singh (6) and the recent ruling of this 
Court in Giirusami PancHyan v. Pandia 
Ghinna Thamhiar (7) following that case. 
It is true that the recent case in Baijnaih 
V. Tej Boli (2) does not refer to Tara 
Kuman v. Chaiurbhuj Narayan Smgh (6) 
but that case must still be treated as of 
authority. I am therefore inclined to 
think that to show that an impartible 
estate has become the separate property 
of the holder it is not absolutely necessary 
to prove that there was some express 
division in which that property was 
involved or that the rights of others in it 
were abandoned. Each case has to be 
decided on its own facts. The present 
case however is completely distinguish¬ 
able from Tara Kuman v. Chaturhhuj 
Narayan Single (6) and GurasamiPandiyayi 
V. Pandia Ghinna Thamhiar (7) as in 
both those cases the indications of the 
/emindari being the separate estate of the 
last holder were much stronger. Further¬ 
more our decision in Gurusami Pandiyan 

V. Pandia- Ghinna Thamhiar (7) is now in 
appeal before the Privy Council. Con¬ 
sidering the whole of the evidence I 
agree with my learned brother that it 
falls short of proving that the joint 
family rights of the let defendant’s 
line in the Jaghir were extinguished at any 
time. In the hands of Naranappa the 
last holder, the Jaghir must be looked upon 
as joint family property and not as his 
separate property and the 6nding on issues 
3 and 4 must be in favour of the let 
defendant. In this view issue 5 requires 
no discussion but I may add that I agree 
with my learned brother that the finding 
of the District Judge on the point is cor¬ 
rect. Issue 2 was expressly given up and 
the other issues were not argued before us. 

In the result Appeal No. 75 of 1921 is 
allowed and the suit dismissed so far as 
the Jaghir is concerned and the rest of the 
appeal is dismissed ; the Ist respondent 
will pay the appellant’s costs in both 

G. (1915) 12 Cal. 117a=42 I. A. 192=19 G. 

W. N. 1119=21 M. L. J. 371 = 18 M. L, T. 228= 

2 L. W. 813=13 A. L. J. 1031=17 Bom. U R. 
1012=22 0. F. J. 498=U915) M. W. N 717= 
30 I. 0. 833 (P. C.). 

7. (1921) 41 Mad. 1=39 M. L. J. 529={1920) 
M. W. N. 660=28 M. L. T. 365=01 I. 0- 242. 


Courts calculated on the value of the 
Jaghir given in the suit. The appeal is 
wholly dismissed against the 2nd respond¬ 
ent with coses payable by the appellant cal¬ 
culated on the relief claimed against him. 

Ramesam, j. —The suit, out of which 
this appeal arises, was filed by two plain¬ 
tiffs to recover certain properties described 
in Schs. A, B, C and D attached to the 
plaint. Of these, the property described 
in Sch. A is the Jadaya Goundan Jaghir in 
the South Arcot District, which has been 
declared to be impartible by Madras Act 
II of 1904 {vide schedule to the Act). The 
2 od plaintifi claimed the properties as the 
devisee under the will of the last Jaghirdar, 
Naranappa, who died on 17bh August 1914. 
The 1st plaintiff claimed, in the alter- 
nativcj as the heir of Naranappa. The 
District Judge of South Arcot gave a decree 
to the Ist plaintiff for the Jaghir and to 
the 2nd plaintiff for the properties in 
Schs. B, C and D, The 1st defendant, (who 
will be referred to hereafter as the defen¬ 
dant, being the only contesting defendant) 
appeals. The appeal has not been pressed 
so far as the properties decreed to the 2nd 
plaintiff are concerned. (Vide 6th, 9th 
and 10th issues). It has been argued only 
in respect of the Jaghir which was decreed 
to the 1st plaintiff who will hereafter be 
referred to as the plaintiff. 

The plaintiff is the mother of the last 
Jaghirdar, Naranappa, and the defendant 
is his cousin. The following, genealogical 
tree shows the parties and a few other 
relations some of whom have figured in 
the suit as witnesses. 

See next page for Pedigree. 

The common ancestor in the above 
pedigree Lakshmanappa I, died in 1822, 
leaving 4 eons, of whom the eldest was 
Ramappa and the 2nd was Annadana 1. 
Annadana I, held the Jaghir from 1820 up- 
to his death in 1860, when he was succeed¬ 
ed by his sons, Lakshmanappa II, who 
held it bill 1866, when he died leaving a 
minor son Annadana II. It appears that 
Lakshmanappa, grandson of Ramappa, 
managed the property as the guardian of 
Annadana II bill the end of 1871 bub 
usurped the estate in 1872. A suit was 
filed by the mother of the minor as bis 
next friend to recover the possession of the 
estate (O. S. 7 of 1875). It was decreed 
by the Judge of the Small Cause Court at 
Cuddalore in November 1876 and the 
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decree was affirmed in appeal (Regular 
Appeal No. 116 of 1876) by the High Court 
(Sir Walter Morgan, C. J., and Kindersley, 
J.) on 7th May, 1877. Annadana II held 
the estate till his death in 1901, when he 
was succeeded by his son, Naranappa, 
whose death in 1914 has given rise to the 
present litigation. The defendant, claim¬ 
ing to the person on whom the estate has 
devolved by survivorship on the the ground 
that, though impartible and capable of 
being held only by a single person at a 
time, it was still the joint family property 
of the family, took possession of the estate 
and even went through the ceremony of in¬ 
stallation {vide paragraph 93 of the Judge’s 
judgment). The plaintiff, on the other 
band, contends that it was tiie * separate 
and absolute property ” of the several 
holders of the estate who held it since 
1820. (Vide paragraph 11 of the plaint). 
This is the most important point in the 
case. Before dealing with it, 1 will dis¬ 
pose of the other points in the case to clear 
the ground. 

The learned Vakil for the appellant has 
expressly stated before us that he does not 
press the technical objection which is the 
subject of the 2nd issue. He made no refer¬ 
ence to the Ist, 7th and 8th issues. The 
only issues pressed before us are the 3rd, 
4 th and 5th. So far as the 5th issue which 
raises the e5^iatence of a custom by which 
women are disqualified from holding 
the Palayam is concerned, I agree 
with the learned Judge’s finding that 
no such custom has been made out. I 
agree with his reasons as given in para¬ 
graphs 96 to 103 of his judgment. In the 
first place? it does not appear that the 
practice of prostration before a Jaghirdar 
at the annual Pongal (January 14th) Bar- 
bar has anything to do with spiritual 
Headship. There has been no instance 
within living memory in which the succes¬ 
sion in the direct male line has failed. 
Again, it cannot be said that the ceremony 
of installation, when the Ur Goundan 
places a mark on the forehead of the 
Jaghirdar (if a male) confers the title on 
the Jaghirdar. The same remarks apply 
to the functions of a Jaghirdar at the 
annual festival in the month of Peratasi 
(October to November) for the Idol in the 
temple of Chinna Thirupathi. If women 
cannot perform these functions, either 
they may not be performed at all or will 


be done through a deputy. Anyhow the 
matter has no bearing on the right to the 
estate. 

There remain the 3rd and 4th issues for 
consideration. Before examining the law 
and facts on these issues, it is necessary 
to describe the nature of the estate and of 
its people, so that the facts in the evi¬ 
dence may be understood in their proper 
setting. This estate like four other simi¬ 
lar estates is situated in the Kalrayan 
Hills, three of the estates (including the 
one now in question) being in the portion 
of the hills which are in the South Arcot 
District and the other two being in the 
Chinna Kalrayan Hills which are in the 
neighbouring District of Salem. The suit 
estate is divided into four nads (or sub¬ 
divisions) containing 40 villages, the popu¬ 
lation of which was 10,009 in the census 
of 1901 ; 

“ But the villages are merely fortuitous col¬ 
lections of huts with no definite boundaries and 
containing in several instances less than a 
dozen persons and the number of them has vari¬ 
ed considerably at different times and in differ¬ 
ent reports. In charge of each Nad is a Moopan 
who collects the revenue and corresponds to the 
Revenue Inspector of Crovernment villages, and 
whose post is hereditary. Every village has a 
headman called the Goundan or Moneygat and a 
menial servant known as the Kangany. The 
Nattan has peons called Natusevagars." 

The hill villages are never surveyed. Only 
five of the villages of the suit Jaghir are situated 
on the low grounds below the hills. On the 
hills, the revenue is raised «in a curiously primi¬ 
tive and patriarchal manner which is perhaps 
without a parallel in any other part of the 
Presidency outside the Agencies of the three 
Northern Districts. A large part of it is derived 
from such old fashioned imposts as plough taxes 
and poll taxes. The poll tax is levied at Rs. 2 
per annum for every married couple and annas 
eight for each widower or bachelor above the age 
of ten years. Women are exempt. There is 
also a tax of 12 annas on each plough, 
on payment of which a man is allowed to 
cultivate as much land as he likes. Other con¬ 
tributions levied are annas two from each 
married, and anna one from each unmarried man 
towards the celebration of the festivals at the 
Chinna Thirupathi temple : the same amounts 
towards the poligar’s expenses for Pongal; annas 
two and a half for Road cess and (in the Jadaya 
Goundan hills) annas two for ghee for the poligar. 
Miscellaneous payments to the poligar includes 
subscription to the cost of weddings and funerals 
in his family and a fee (of Rs 8 to Rs. 5) for 
permission to contract a marriage. Moreover, 
menial services in his bouse are performed for 
nothing by his subjects, men coming for a week 
or so at a time and hewing his wood and draw¬ 
ing his water. 
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Other considorablo items in the revenue are 
the receipt from timber and forest produce and 
from monopolies. The monopoly income ia 
derived by leasing to some merchant of the plains 
the right to buy the cultivators' grain at a fixed 
price' below the market rate. The ryots are 
obliged to sell this man certain kinds of produce 
at these fixed rates. 

The cultivation on the hills is either perma¬ 
nent or shifting, '.rhe former is carried on the 
letvel tops of the hills, which have long boon 
cleared of practically all their growth ; and the 
latter on the wooded slopes, the jungle being 
cleared and burnt, the ground ploughed, and 
the seed sown broad cast. After one or two crops 
have been thus taken off it, the land is loft 
fallow for a time until the growth has re¬ 
established itself, when the process is repeated.” 

(South Arcot Ga.^ettecr, pp, 3'29—^333). 

The Vakil for the respondent expressly 
stated before us that he ■would put hie case 
of ‘absolute and separate property’ in two 
ways'in the alternative (1) His branch and 
the defendant’s branch became divided in 
1820, when his ancestor Annadana I, 
obtained it, and ever since both branches 
have been separate. (2) Even if the family 
did not become divided in 1820 they 
became divided in 1872. In either case, he 
relics on the conduct of the family since 
1872 as evidence of separation. In the first 
case, ho also relies on the fact that the 
junior branch has superaeled the senior 
branch in 1820, as evidence of hostile or 
adverse possession since that date. 

It is necessary therefore to examine the 
events that happened in 1820 and to 
properly estimate their legal significance. 
In para 11 of his judgment, the District 
Judge stated : — 

“ It is common gcouuJ tli it the eldest, Ram* 
appa, was passed over in the Ruccession for the 
reaBon that he was a person of weak mind. 
Annadana appears to have succeeded about the 
year 1820, in the lifetime of his father, as the 
30th Poligar.” 

Apparently, this statement was based on 
similar statements in Exs. B and C. In the 
judgment of ]\Ir. (afterwards Mr. Justice) 
Parker, in paragraph 9, he states : 

” It appears indeed that the old father yielded 
the title to him in 1820 before he himself died.” 

Again in the judgment of the High Court 
(Ex. C) we have got the following passage : 

“In the judgment of the Court below it is stated, 
and the d(xwiient No. 3G0 ainoiig the printed pa¬ 
pers nipports thin viev', that his father in his old 
age had relinquished to him the title and that 
this happened in 1820 some time before the 
father died. It is admitted that the eldest son, 
Eamappawas a person of weak mind and that his 

1923 M—52 


son, Kannappa, then born, was an infant of tondor 
years. Wo think it may bo gathorod from the 
evidence that by an arrangement hotwoeii bho 
Poligar and the adult raombars of bis f imlly the 
Palayam was transferred to hi.s son Annanda and 
also that intimation of this w.is given to iVie 
Revenue Officials and was recorded l)v them.” 

Again, in the next paragraph tliey say : 

“ Wo think that the plaintiff’s claim may bo 
regarded as re.sting on fainihj arrangement rnadc 

1820 and nob challenged until the doath of tho 
minor plainbifi's father in 180(i. Regarding tho 
2 }th Poligar Lakshmanappa Jadaya rioandan as 
in effect he possessed the proprietary right in tho 
proporty, it was competent to hi7n v'ith the 
bers of his family to alter the succession by the 
arrangement referred to.” 

Their Lordships then proceed to find 
that the arrangement was not temporary 
but permanent so that the senior line had 
lost its right to hold the estate so long as 
the junior line has not failed. 

The two sets of cases (1) Naragunty 
Liutchmeedavamah v. Vengayna Kaidoo (4) 
and Naragnnti Achammagaru v. Vmlcat- 
clialapnti \ ayanivarti (5) (a case approved 
of by Loid Macnaughten in The Udciyfiv- 
palaitam^ Cane (8), by Lord Hobhouse im¬ 
pliedly in Wiuitavaduganadha Tevar v. 
Periammi Tevar (9) and by Lord Dunedin 
ui Baijnath Prasad Singh v. Taj Bali 
Singh (2) and Stree Rajah Yanuniula 
Unkarnmah v. Stree Rajah Yannmula 
Boochta Venkondora (10) and Gavnri- 
devamma Garu v. Ramandora Garu 

(11)^ show that when a line in the 
family holding an impartible estate has 
been superseded by another, this may be 
consistent with the former still continuing 
to be part of the joint family along with the 
alter, the only result of the supersession 
being that the headship of the family [to 

use Lord Dunedin’s language in Baijnath 
1 ra,ad Singh v. Tej Bali Singh (2)] includ¬ 
ing the right to bold the estate will be in the 
superseding lino, and the superseded line 
J®lesa-ted to a subordinate position. 
In the first set of decisions, the history of 
the family can be easily soon with tho help 
of the following pedigree [there being a 
printing mistake in the pedigree given in 
the margin of page 251 of Naraqanti 

Nayani- 

J rAr2Gl=2'~b~L 

11- c M. H. C. R. 03. 
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Anantappa (1). 


I 

Vengamma (2) 


^ . » 


Krishnappa (3) 


Venkafcachalapati. 


I 

Vengamma (4). 


Vonka- 
tappa (5) 


Anantappa (0) 


Vengamma (7) 


O 

a 

o 

TJ 

iA 


Venkatappa (8) 


Krishnappa. 


Ramaawami. 


Venkatachala. 
pati (appel- 


widow Lakshmi lant in one of 
(levamma. the appeals in 

4 Mad. 250). 


Muddu- 

krishnama. 


Kuppi (9). 


Vengamma (10) 

M. Achamma (appel¬ 
lant in another 
appeal of 4 Mad. 250.) 


Gopal (respondent 
in the appeals in 4 
Mad. 250). 


The figures attached to the names in¬ 
dicate the order in which the polliem was 
held. 

The following points appear in the his¬ 
tory of the case. 

(1) The elder line was susper.seded by the 
younger line after the 2nd poligar’s death. 

(2) The younger lino was again superseded by 
the elder line after the Ith poligar’s death. 

(3) When Kuppi sued Venkatappa (8th poligar, 
in 0. S. No. 21 of 1831, the latter pleaded among 
other pleas a jtn tcrtii, that even if the adoption 
on which he relied was not true, the title of 
Kuppi's older brothers to succeed to the 7bh 
poligar (Vengamma) was better than Kuppi’s, on 
the footing that both hranchos were members of 
an undivided family^ Kuppi replied that his 
elder brother.s renounced their right of succession 
in his favour. Kuppi failed in this suit. 

(4) On 8th poligar’s death, Kuppi sued his 
widow Lakshmidevamraa. The suit was based on 
the footing of an undivided family comprising 
both branches. Ho succeeded in the High Court 
and the Judicial Committee [Nnraguntjt Lutch- 
mceilavamah v. Veyiqama Naulno (4).] It is 
noteworthy that the two branches continued 
joint even after a litigation between them (as 
mentioned in the preceding paragraph). 

(5) In the actual litigations which were the 

subject of Achaminagnru v, Venkata- 

chalapati Nayanivaru (5), the effect of thp 
renunciation by the elder brothers of Kuppi had 
to be considered. At page 200 their Lordships say: 

When in 1831 he recommenced proceeedings, 
the Palayam was in the hands of a person who 
established title as a member of a family, and 
consequently those proceedings failed. There 
was neither a hostile possession nor a recovery. 
When Kuppi Naidu again asserted his claim, 
the Palayam was in the possession of a widow 


wl^ose possession was to this extent hostile to the 
family that she denied any right in the members 
as co-parceners with her husband.” Again at p. 
261 : “Therein he maintained that in virtue of a 
family arrangement he was to be the successor 
of Vengamma, the 7th Poligar. He claimed 
therefore to occupy the same position which had 
been^ occupied by the 7th Poligar—a position 
consistent with the enjoyment by the other 
members of the family of their co-parcenary 
interests in the estate represented by their enjoy¬ 
ment of maintenance and possibility of succes¬ 
sion. All that it was necessary his brothers 
should abandon to entitle him to that position 
was their preferential right to the immediate 
enjmimeni of the dignity of Palaiyagar and actual 
possession of the estate. Looking to the claim 
advanced by Kuppi Naidu and supported by 
his son, there is no evidence of any more exten- 
fiivc ahandtynment of their right by the older 
brothers of Kuppi Naidu, unless it bo found in 
tbe karars executed by two of them.” Again ‘‘Wo 
find no evidence to show that Kuppi Naidu or 
his son, who obtained the estate as the joint 
property of the family, at any time assorted a 
title to the Palayam as their separate property 
in virtue of the litigation in which they were 
engaged. " At page 263 : ‘‘So construed, the in¬ 
strument is very far from being a disavowal of all 
right to the Palayam property as a co-parcenary 
estate. Krishnappa intended no more than that 
he should stand in the same relation to Kuppi 
Naidu as that in which ho would have stood 
to the son of the seventh Poligar, had a son been 
born to that Poligar. In favour of Kuppi Naidu, 
but in favour of no other person, Krishnappa 
consented pro hac vice to postpone his claim to 
occupy the dignity and estate of the Poligar. If, 
by the custom obtaining in the family, the 
dignity and estate passed from father to son, in 
assenting to the succession of Kuppi Naidu, 
Krishnappa must be taken to have assented also 
to the devolution of the Palayam to tbe lineal 
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dGscondants of Kuppi Naidu ; bufci unless a 
construotion is placed on the terms of 
the Karar, of which they do not naturally admit, 
it cannot be held that he intended to renounce 
all claim on the part of himself and his heirs to 
the succession, if it opened by reason of the 
extinction of the line of Kuppi Naidu * * 

The conduct of Krishnappa and his descend¬ 
ants is not inconsistent with the construction 
we have placed on that instrument. Until the 
line of Kuppi Naidu was extinct, Krishnappa and 
his descendants had no occasion to re-assert their 
claims, and, when that event occurred, a claim 
was immediately preferred on behalf of the 
appellant.'* 

At page 264 referring to The Padaviatur 
case (12) they say : 

“ The decision in the Padamatur case, which 
the Judge has regarded as governing this case, 
proceeds on a renunciation difiering widely in its 
terms from those of the Karat of July 1st, 18‘J1, 
and executed under circumstances altogether 
dissimilar. Muthu Vaduganatha Tevor,_ who 
conceived he would succeed to a largo Zemindari, 
renounced for himself and his oti-spring all 
interest in the small and dependent Palayam of 
Padamatur, and undertook the payment of all 
debts contracted by him as Paliayagar, thus 
manifesting an intention to separate himself and 
his descendants completely from the Palayam.” 

The above quotations from Naraganti 

(12) (18713) 1 Mad. 312. 


Achammagaru v. Venkatachalayathi Nay- 
anivara (6) show that: 

(1) When the individuals of aline rouounco 
their right to an impartible estate and those of 
another take, by a family arraegomonb, the 
persons who take the estate by the arraugeiuent, 
do so by an act nob hostile in the sense that the 
members of the former lino cease to be mouibecs 
of the joint family but hostile only to the extent 
that as long as the latter lino lasts the 
members of the former line cannot claim it. 
When it fails, the members of the former lino or 
other lines of the family can claim the estate by 
survivorship against a female heir (claiming by 
succession strictly so-called) unless the renunci¬ 
ation amounted to a‘complete separation* or 
a * more extensive abandonment.' (2) A litiga¬ 
tion as to the right to hold the Zemindari bet¬ 
ween two such lines does nob necessarily oCfecb 
such a ‘complete separation.' (This follows from 

the decision in Luichmeedavamah v. 

Vengama Naidoo (■!)) and Stree liajah YanuTnula 
Ve7ikiiiianiah v. Strcc liajaJi Yanumuia Boochia 
VenJioridora (10). 

The eases as Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula 
Boochia Vanko7idora (10) and Gavun* 
devamma Gar a v. Rainandora Garu (11) 
relate bo the Tobapalli estate. The follow¬ 
ing pedigree (taken from Gavundavajurna 
Garu V. Ramandova Garu (11)) gives the 
history of the family. 


Pedda Malludora. 

1 

Venkandora. 


Yenumula Bapaodora 


Rajandora. 


Jaggappadora. 


Chinna Malludora. 


Venkandora 


Malludora. Rajandora (4). Two brothers. 


Lachandoia. 

I 

Malludora. 


Bapandora 


l^Iallappadota Jaggappadora Ayyappadora 


9 

Mallappa- 
dora (5). 


/. who reoounccd. 


I 

Ramandora 
(plaintif! in 6 
M H. C. R. 83) 


4 sons. 


1 

Ayyappadora. 


I i 

Bapandora (C). Jaggappadora. 


1 


t 

Malludora. 

f 

Peda Venkandora. 

I 

Buchi Venkandora (9). 
(respondent in 

i l3 M. I. A. 338). 

China Bapandora (7). M. Gowridevamma. 

‘ (appellant in 

6 M. H. C. H. 98). 


1 

J.^ggappadora (8) M. Venkayamma Buohi 
(appellant in 18 M. 1. A. 388). Bapandora. 
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It IS unnecosBary to refer to the facts 
in great detail. It is only inaportant to 
note that (1) the 5th Mansabdar (Mai- 
lappa) fell out with his overlord having 
joined the people called Desastulu’ and 
caused much disturbance. Thereupon 
Bapandora (6) offered his services to turn 
out the said Mallappadora and accordingly 
drove him out and took possession of the 
estate, as 6th Mansabdar. Here is a 
distinctly hostile act. It was held that 
Bapandora,the 6th Mansabdar took posses¬ 
sion of the estate for the undivided family 
and that when the 8th Mansabdar Jaggappa 
died, Buchi Vonkandora (9) took the estate 
by survivorship against Venkayamma, the 
widow of Jaggappa. (2) The decision of 
the Judicial Committee was followed 
and the principle therein again applied 
by the High Court in Gavuridevcifnina 
Ganc V. Ramandora Garu (11), when the 
9th Mansabdar died leaving a widow 
Gouridevamma and the plaintiff who 
belonged to the eldest lino (superseded for a 
long time) got it by survivorship against 
the widow. It is significant that the 
common ancestor of the propositus and 
the claimant was their ancestor in the 
sixth line of ascent. 

ihe learned Vakil for the respondent 
conceded with reference to the above 
groups of cases that the supersession of 
one line by another may be consistent 
with either the continuance of the joint 
family, only an abandonment of the head¬ 
ship of the family or the right to hold the 
estate being intended or (2) a more exten¬ 
sive abandonment involving complete 
separation between the two lines, but he 
argued that the latter view is the prima 
facie view and the burden of proving that 
all that happened is the former alternative 
is on those who allege it. Assuming that 
this contention is correct and without 
deciding a rule of burden of proof, no ques¬ 
tion of burden of proof arises where all 
the facts are known. In the present case, 
the High Court found in 1877 upon the 
evidence, that the supersession of the 
senior line was by a family arrangement due 
to the weak intellect of Ramappa and tlie 
infancy of his son. It is true that posses¬ 
sion of the junior line since 1820 was 
adverse to the senior line in the sense that 
so long as Annadana I had male descend¬ 
ants, Ramappa's descendants could nob 
claim the estate. This conclusion of the 
Qovrts in 1877 is perfectly consistent with 


the law as expounded in Naraganii 
Achammagaru v,Venkatachalapati Nayani- 
vavu ( 5 ). The Courts did nob decide that 
the succession of Annadana was adverse 
in the larger sense so as to effect a separa¬ 
tion between the two lines. Such a point 
did nob then arise and the Courts could 
then express no opinion on it. 

It is not possible in'1920 to get evidence 

of what happened in 1820 and the view of 
the High Court in 1877 (fifty years earlier) 
is the view from which one would start. 
Bub there are other indications in the 
record that this is the correct view and the 
consciousness of the members of the family 
after 1820 was that the joint family 
continued. This Jaghir was enfranchised 
by bbe Inam Commissioner in 1867. 
The proceedings before the Inam 
Commissioner consist of a statement by 
the holder of the Inam (generally 
described in the proceedings as the Inam 
Statement) and of a Register (known 
as the Inam Register) prepared by the 
Commissioner. These proceedings were 
described by the Judicial Committee 
of the Privy Council in ArunachellaTU 
Chetty V. Venkaiachalapalhi Guruswamigal 
113), as a great act of State and in this Presi¬ 
dency are valuable as throwing important 
light on the titles bo inams. The judgment 
of Mr. Parker in the suit of 1875 shows 
that a genealogical table tiled before the 
Inam Commissioner and the endorsement 
given by him were exhibited before him 
in that suit (Bxs. I and D.) In'bhe present 
case, the Inam Register is tiled as Ex. HI. 
The heading of column 19 is “ surviving 
heirs of the present incumbent.’’ The 
present incumbent ’ in it was Latohma- 
nappa II in the pedigree. Seven persons 
are shown as heirs in this column I 
have shown all these seven in the pedigree 
with the sign R—1. R—2, etc., opposite 
to their names. The first one is the son 
of Latchmanappa H ; the 7bh is in a line 
younger than the incumbent s heir. The 
ocher five (2 bo 6) all belong bo the senior 
line of Ramappa. In what sense could 
these be ‘ heirs ' except on the footing that 
all the members are 'members of an un¬ 
divided family ? Ibis noticeable that no 
female (such as the wife or wives of the 
incumbent) who would bo heirs if the 

13. (1020) 43. Mad. 253 (2G3}=37 M, h. J. 460 
=21 C. W. N. 240=22 Bora. L. R. 457=17 A.L.J. 
10 j7=2G M. L. T. 470=(191o) M- W. N. 850 
=16 I. A. 201=53 I. 0. 2S8. P. 0. 
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second branch was separafco was mentioned 
in the column 19. Again, in Mr. Parker’s 
judgment para. 8, dealing with the ques¬ 
tion of the legitimacy of Annadana ll 
(raised in that case) he says : 

“ If plainfcifi’a minot son wag not legifcimato, 
defendant wag the next heir according to the 
ordinary rule of suocesgion." 


If there was no separation in 182(j, was 

there a separation in 1872 or aftorwFirds 

as shown by the conduct of the family? 

llefore discussing the evidence Ijoaring on 

this part of the case, 1 will first refer to 

decisions dealing with the naUire of an 

impartible estate and as to how one branch 

can get an exclusive right to it or one 

branch can completely lose its right in 
respect of it. 


This can be only on the footing that he 
was not divided from the junior branch. 
It is significant that in the plaint of that 
case {vide Ex. B) though the defendant 
was described as a distant gnati of my 
husband ” ho was not alleged to be 
separate or divided, lb may also be 
observed that, when Ramappa was super¬ 
seded by Annadana, there were two 
younger brothers. If, as contended by the 
learned Vakil for the respondent, the super¬ 
session amounted to a separation, what is 
the exact nature of the separation —is it 
that Annadana and his line became sepa¬ 
rate from the 3rd and 4bh brothers as well 
If 80, why should it be so What act of 
renunioiabion on their part or act of hosbi- 
lity against them resulted in their separa¬ 
tion ? Their position is exactly that of 
Gopal (last brother of Kuppi) in the pedi¬ 
gree of No.raganti Achavtmugaru v. Ve 7 ika~ 
tachalapati Naija7iivaf U (5) whose claim 
was held by the High Court to be better 
than Achamma's. though it did not prevail 
against Venkatachalapati descendant of 
the eldest brother of Kuppi. If it is con¬ 
tended that only the elder lino became 
separate, this involves the position that 
Annadana’s holding was on behalf of the 
whole joint family—exactly like Bapan- 
dora B action in Stree Bajah Yanumula 
Venkayamah v. Stree Bajah Yanumula 
Boochta Venkondora (10) the object of the 
transaction being to substitute one head 
for another and not to separate any line or 
lines of the family. On this part of the 
case my conclusion is that, by the super- 
session of the senior line in 1820, it did 
not become separate but continued to be 
part of the undivided family. This seems 

to he the conclusion of the learned Dis- 
triob Judge at the end of para. 47. In para. 
48 also he observes that nothing certain 
can be said about the relations of the two 
branches m those early days. Prima facie 
they were undivided and it is for those 
who allege separation to prove it. 


i uiiowing cne elaborate discussion of 

these cases by Lord Dunedin in the LaAi- 

nath Prasad Singh v, Tej Pali Singh (2) 

the cases may be now grouped into four 
beads. 

(oj Cases up to and prior to .S'ar^a/ 
Kuan V. Deoraj Kauri. 

su'd V. 

and SW L,x,chia Vai.liin.d;a (lO) 

t Sn litiJlH y-avuricLvarura Gum 

(5) The l^aduiRaitur case (12). 

/J;/! V. Vadrevu 

JJuiU Uaviatiia ( 17 ) 'ri-.;- x ' , * iJ-u.tt.vu 

a. unreporlecl (not di.cu..ed by Lord Du^dCf^ 

v. nnuata. 

by uiQ above). (discussed 

(y) iiaja Hup Sinyh v, Baimi (Isj. 

(/-<) Surlaj Kuan v. Deorai i 

cases following its l.ne of thought. 

di Sartaj Kuar, v. Donaj, Kuuari (a^ 

yi) Sri liaju liao Venkata Surm, '! .1 ■ .■ 

Itama Kruhna liao Jkihadur !' 

treu-ds (UJ. ^^Juuauw V. Ihc Court of 

(3) liao V. Bajah of BiUapnr ( 20 ). 

(■*) case (2 j) (Following 

purcasi m) (not discussed by Lord 

by Llrd^Du^din in^^ia!y"uhi‘ V 

Tej Bait Stnyk (2). Stngh y. 
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(c) Cases after Saria] Kuari v. Deoraj 
Kuari (3) bub keeping up the old line of 
thought except as to alienabiun. 

(1) Jogejidro Bhui)att Ilurrochundra Maha- 
patra v. Nitiiamaid Mansingh (23). 

(2) Ham Nundiin Singh v. Janki K(Kr (24). 

(3) Udayaypalayam case (8). 

(4) Muttuvadiiganadka Tevar v. Periasami 
Tevar (26). 

(5) Parbati Kunwur v. Cha'ndarpal Ktm- 
war (20) (Lord Collias). 

(6) Tara Kwnari v. Chaturbhuj Narayan 
Singh (27). 

{d) (1) Baijnath Prasad Singh v. Tej 
Bah Singh (2). 

(2) Shiva Prasad Singh v. Madiiab Chowdhury 
(28) (applies Baijnath Prasad Singh v. Tej Bali 
Singh (2). 

il may say that in making the above clas- 
siheation I have omitted (1) cases under 
the Dayabhaga law such as the Tipperah 
case(29),Lord Dunedin explains this case on 
the ground that it was on the Dayabhaga 
law, in Baijnath Prasad Singh v. Tej Bah 
Singh (2): (2) Caffesdiko Rajah Suraneni 
Venkata Gopala Narasimha Row v. Rajah 
Suraneni Lakshina Venkama Rao (30) and 

14. e B. L. K 274=17 W. R 310. 

15 . (1375) 1 Cal. 153—2 I. A. 203—24 V/. H. 
256=3 Sat. 53 (=3 SutUer. 204. 

16. (1878) 5 I. A. 14'J=l Cal. l‘J0=3 C. L. R. 

31=3 3ar. 827. 

17. 5 C. L. R. 43'J (B. G.j. 

18. (1885) 7 All. 1=11 I. A. 14‘j=(l884) A. W. 

19. (1902) 2J Cal 828=2.) I. A. 178—7 C. W. 
2 ^. 57 = 4 Bom. L. R. 001. 

20 (1918) 41 Mad. 778= 45 I. A. 118=35 

M. L. J. 392=21 M. L. T. 270—10 A. L. J. 833= 
28 C L J- 423=5 Bat. L. \V. 207—20 Bom. L. 
B 1050=23 C. W. N. I73=ti U8) M. W. N. 922 
=47 1. C. 354 (B. C.). 

21 (1919) 2 4 C. W. N. 220=37 M. L. J. 188 
=21 Bom. L. R. 930=10 L. \V. 130=17 A. L. J. 
1011=(1919) M. W. N 82 4-31 C. L. J. 91=52 1. 

G. 333 (B- G.). 

22. (1919) 21 0. W. N. 857—28 M. L. T. IOj 
—12'l. W. 319 (B. C.). 

23. (1891) 18 Oal. 151-17 I. A. 128 (B. C.) 

21. (1902) 2j Gal. 62.-1=29 f. A. 178—7 G. 

W. N. 67=4 Bom. L. R. 004. 

25. (1890) Mad. 451=23 1. A. 128=0 M. 

L. J. 149=7 Sar. 83 (B. C.) 

20. (1909) 31 All. 457- 36 I. A. 125=10 C.L.J. 
210=13 C. W. N. 1073=0 A. L. J. 707=11 Bora. 
E. B. 890=1-2 O, C. 301=19 M. L. J. 005=1 I. 

C. 25 (B. G.). 

27. 143 Cal. 179. 

28. 1922 B. 529=1 Fat. 387. 

29 (1802) 12 M. I. A. 523=12 W. R. (P. C.) 

21=3 B. L. B. (B. G ) 13. 

30. (1803) 13 M. I. A. 113=3 B. L. R. 41=2 

Sutber* 265=12 W* R* (B. C*) 10* 


Sri Baja Lakshmi Devi Garu v. Sri Baja 
Surya Narayana Dhattaazu Bahadur Garu 
Surya (31) as they relate to partible Zemin- 
daries and they were discussed by Lord 
Dunedin in Baijnath Prasad Singh v. Tej 
Bali Singh (2). I will refer to the latter 
again on the question of separation. Prior 
to the Second Pittapur case (20) which was 
supposed to negative any rights to main¬ 
tenance on the part of junior members of 
a zamindari (except a brother) even if 
never divided from the Zamindar, the line 
of thought of the (a) and (c) groups of cases 
was followed by the Madras High Court in 
awarding maintenance bo junior members 
of the family (when nob separated or divi¬ 
ded) even when somewhat or very 
remote:—(l) Visvanatliaswamy Naicker v. 
Kama Ammal (32) (Bodinayakanur), (2) 
Tirumal Bao Saheb v. Bangadani Rao 
Saheh (33) (Ami Jaghir). (3) Venkatachella 
Reddiar v. Venkatachella Eeddiar (34) 
(where argument exactly similar to that 
which was supposed to be the second 
ground of decision in the (o) Second Pitta- 
pur Case (20) was rejected by the High 
Court.) 

I have placed the case of Baijnath 
Prasad Singh v. Tej Bali Singh (2) in a 
separate category, as it must be admitted 
that the impression created in India by the 
Second PtUapur case (20) and the Beitia 
case, viz,, that in an impartible estate, no 
co-parcenary exists—this is the argument 
of the appellants’ Counsel before the 
Judicial Committee in Baijnath Prasad 
Singh V. Tej Bali Singh (2) even for pur¬ 
poses of succession and maintenance, 
has been removed and the angle of 
vision m (a) and {b) group of cases is 
restored. At the time the District Judge 
decided the present case, Baijnath Prasad 
Singh V. Tej Bah Singh (2) had nob been 

decided. 

The eheot of the decisions is that (1) if 
an impartible estate is the joint property 
of a family, the junior raombers have a 
right in it which, however unreal it may 
be for the purposes of actual enjoyment 
and preventing alienation, is still real and 
gives a chance of succession by survivor¬ 
ship. (2) The cases of Sartaj Kuari v. 

31 (1897) 20 Mad. 256=2 4 I. A. 218. 

32. (1913) 21 M. L J. 271=21 i. U. 721. 

33. (1912) 23 M. L. J. 79=12 M. L. T. 245- 
(1912) M. \V. N. 790=15 1. 0. 112. 

31 (1909) 20 M. L. J. 394=7 M.L.T, 31=i I- 

302. 
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De 0 'aj Kuari (3) which, has stood *'too 
long to be now touched ” and First Pitta- 
pur case (19) must be confined to alienation 
and cases (3) (4) and (5) in (5) group may 
bo ignored. The First Pittapur case result¬ 
ed in the Madras Presidency in special 
legislation—in Madras Act II of 1904 
which prohibits alienation so as to affect a 
successor. 

Is it to be said tlien that an impartible 
Zemindary can never be the separate 
property of its holder and can never 
descend to a Hindu female by heirship (as 
opposed to survivorship) ? The answer is 
' no * for an impartible Zemindari (1) may 
be the self-acquired property of a parti¬ 
cular member and therefore his separate 
property as in the Si vaqanga case or (2) 
might be renounced by a member 'of the 
family as in the Padamotur case so that 
he becomes completely separate from 
other members of the family quo-(d that 
property or (3) might be wholly allotted to 
a member in a family partition dealing 
with it and other properties of the family 
as in the case in Vadrcvu Banganauo.- 
kamma v. BuUi Eamaiya (17). I do not 
claim to exhaust the modes in which it 
may become the separate property of a 
member. These only illustrate the 
principle that the right to it may be 
renounced by members of the family 
becoming separate in some manner known 
to law—by actual partition or otherwise- 
provided the transaction, either expressly 
or impliedly, was meant to give up the 
chance of succession to the impartible 
property. I do not mean it should make 
special reference to the impartible pro¬ 
perty. It may be specially with reference 
to it or generally with reference to all 
the property of the family so as to 
include the impartible property of the 
family. It may be inferred from conduct 
provided the intention to separate covers 
the impartible property also. Examples 
of such general separation occur in Tara 
Kumari v. Ghaniarpal Kunwar (l) and 
Gurusami Pandiyan v. Pandiya Chinna 
Tha7nhiar{l) (a decision of the Madras High 
Court before Baijnath Prasad Singh v. Tej 
Bali Singh (2) which is now under appeal 
to the Privy Council). This involves the 
position that members of a family may be 
divided as to the partible properties and 
undivided as to the impartible estate. That 
members of a family may be divided as to 


some properties and undivided as to others 
was decided in Mutliusami Mudanar v. 
NaUakuIantha Mudaliar (36). Such a 
state of things is inevitable in the case of 
a family having an impartible estate as 
one of its possessions. The presumption 
that if there is some division, the status of 
the family should be regarded as divided 
unless the contrary is shown, t.r., that 
some properties were reserved as the joint 
family properties in respect of which the 
undivided status continues, must bo very 
weak in the case of a joint family with an| 
impartible estate as one of its possessions. 
This is illustrated by the case in Baja 
1 aralagadda hlallikarjuna Prasada 
Bayadu v. Baja Yarlagndda Durgn Pro- 
sada Nayndu (36). The brothers of the 
Zemindar of Devarakota (a/m .9 Chaliapalli) 
sued him for partition. As to the Zemin¬ 
dari they failed on the ground that it was 
impartible : Mallikarjuna v. Du rga (37). 
Then they sued for maintenance. It was 
contended that the family became separate 
by the former suit for partition, Their 
Lordships of the Judicial Committee in 
repelling the contention say : 

“ Their Lordships fully agree with the High 
Court that the family of the parties has not 
been a divided one in consequence of proceed¬ 
ings in the prior suit to which reference has 
already been made. It is true that, in that 
suit, a decree was made for the partition of a 
portion of the family propert)’, but it was a very 
inconsiderable portion and luid ?io relation tchai 
ever to the Zemindari estate.” 


In my opinion these last words furnish 
the true test. Even where there is 
some kind of separation (by partition 
or conduct) has it any relation to the 
impartible estate If it has, the imparti¬ 
ble estate is the separate property of the 
holder. If not, it is still the joint family 
property of the family. To hold otherwise 
is to allow the most anamolous results. 
For instance, where a family has both 
partible and impartible properties, if the 
holder of the impartible estate refuses, 
however wantonly, to divide even the 
partible properties or the members do not 
agree as to the manner of division anc 
thus the junior members are driven to a 
Court to seek their remedies in respect of 
the partible properties, the result of follow- 
ing a differen t rule from Raja Yarlagadda 




^ ^ _ 


3G. (1901) 24 Mad. 147=27 I A 151—10 

L. 1,294=2 Bom. L R. 945=5 C.V n!^! 

ii- I. L. B. 13 Mad. 400=17 I. A. 139 (P. C, 
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Mallikarjuna Prasad Nayadu v. Baja 
Yarlagadda Durja Prasad Nayadu (36) is 
to say that the junior members have lost 
all rights of maintenauco from or succes¬ 
sion by survivorship to the impartible 
estate. I think it also follows from these 
considerations, though it does not arise in 
this case, that the holder of an impartible 
estate cannot, by giving a registered notice 
to the junior raerabers that he intends to 
be divided in status as regards all the 
partible properties and impartible proper¬ 
ties put an end to the rights of junior 
members over the impartible estate. Such 
a notice destroys the undivided status only 
as to the partible properties —the principle 
being one member cannot compel another 
member of the joint family to continue 
undivided when the latter wishes to divide 
and is willing to shtoe the property. In 
Girja, Ben v. Sadashiv Dhundiraj (38) his 
Lordship Bight Honourable Mr. Ameer Ali 
refers to Ilavihar’s ‘ intention to separate 
himself and enjoy his share in severalty, by 
the notice of Ist October 190S.” I do 
not think that the correctness of Raja 
Yarla(}adda Mallikarjuna Prasad Nayadu 
v. Baja Yarlagadda Durja Prasad 
Nayadu (36) has been affected by the 
decision in Girja Bar v. Sadashiv Dhundi- 
raj (36). But a junior member may. while 
dividing himself as to partible properties, 
also separate himself oven as to the im¬ 
partible estate though he may not get its 
equivalent or may get only an inadequate 
quid pro quo for the renunciation, from 
motives of his own. A good example of 
this is tlie Piidamatur case where a mem¬ 
ber renounced the right to the estate 
thinking that he was going to become the 
Zemindar of a much larger estate (the 
Shivaganga) and though he failed to get 
the latter estate, it was held ho had no 
right to the former. 

In the present case, the Jaghir was the 
ancestral property of Lakshmanappa I the 
(29th Jaghirdar). In col. 18 of Ex. Ill it 
was staced that he was the 23th, male 
descendant in a direct line from the origin¬ 
al grantee. In 1820, it was the joint 
family property of himself and his sons. 

I have alreadyishown that the supersession 
of the senior line merely amounted to a 

33 (1916) 13 Cal. 1031, (1015)-13 I. A. 151 — 

20 0. W. 1095=14 A. L. J. 822=20 M. L. T. 
78=12 N.L.R 113=(1016) 2 M. W. N. 65=18 
Bom. Ij. R. 621=4 L. W. 114=24 C. L. J. 207 = 
31 M L. J. 455=37 I. 0. 321 (P. C.) 


change in the headship of the family and 
not to a separation of the line of his first 
son from the rest of the family which then 
consisted of a third son and fourth son 
also. Is there anything that happened 
since to constitute separation ? The liti¬ 
gation of 1875 in which the headship of 
the family was in question cannot have 
that effect. (This follows from Naraganti 
Achn-mmacjaru v. Venkatachalapati Naya~ 
nivaru (5) and Baja Yarlagadda Mnllikar- 
juna Prasad Nayadtc v. Raja Yarlagadda 
Durja Prasad Nayadu (36)). What 
else is there to constitute separation? 
The District Judge thinks the following 
points were established in this case and 
prove division in status. They are (l) 
complete separation in food and residence 
(2) no community of estate (3) no commu¬ 
nity of‘ household worship and ceremonies 
(4) the action of defendants on certain 
occasions as if they w’ere nob members 
of a joint family. Of these, one would 
suppose item (3) follows item (1) and both 
may be discussed together. 

I regret I am not able to agree with the 
learned District Judge or bo follow his line 
of thought in paragraphs 47 to 95. He 
admits in para. 52 that, since the litigation 
of 1875, the relations between the families 
have been strained. That circumstance 
is enough bo explain all the facts found by 
the District Judge. If his conclusion is 
correct, if the holder of an impartible 
estate, owing to misunderstandings or 
otherwise, only takes care not to live in the 
same roof with the junior members and 
nob bo be on social terms with them, they 
lose all rights to maintenance and division. 
Even in a family having partible properties 
only, joint residence is scarcely to be ex¬ 
pected in these days, except in the case of 
brothers. The remoter the relationship, 
the less likely is joint residence. In the 
case of ordinary families, long separate 
residence will connote separation in status 
—the members being equivalent in 
social position. But in the case of the 
holder of an impartible property and the 
junior members of his family, the inequa¬ 
lity in wealth and social position is so 
great that no such holder will ever permit 
the junior members bo live with him in 
the same roof or assign his palace as their 
residence during his absence or move with 
them on a position of social equality ir* 
public functions—except, perhaps, in the 
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case of brothers, so long as their relations 
remain cordial. One*s experience shows 
that the feelings, between a holder of an 
impartible estate, and his junior members, 
even when not openly hostile, are normally 
strained and always in a state of tension. 
The lucky holder of the estate thinks that 
the junior members are jealous of him, 
which is very often true. Even when 
they are not, he imagines that they must 
be so. He keeps them at a distance. He 
thinks socially they are his inferiors and 
his dignity suffers if he moves on terms 
of equality with them. This is the normal 
history of Zamindars and their junior 
members. Much more accentuated is this 
state of things when there are previous 
litigations between them always bitterly 
fought out. With these general remarks, 
I proceed to consider the particular facts 
in this case. 

1 . Residence. —^The village of Chinna 
Tirupati was the chief place in the 
Taghir. There was an ancestral palace at 
the place (see Ex, B). So late as 1878, in 
the Manual of the South Arcot District at 
p. 374 we have “The cheif village in it, 
where he resides, is called Chinna Tiru¬ 
pati.”* It is also noticeable that in the 
whole litigation of 1875 (Exs B and C) the 
.Taghir itself was described not as the 
Tadaya Gounden Taghir as it is now 
known, hut as the Palayapat of Chinna 
Tirupati Hill. It appears from Ex. B 
that the marriages in the family usually 
take place there though the marriage of 
Unnamalai Ammal (mother and guardian 
of the plaintiff in the suit of 1875) 
had been celebrated, for special reasons, 
at Mundiyoor. After that marriage, 
Lakshraanappa TT (who was then Tag- 
hirdar) was living with his newly-married 
wife at Pottiyam, where Annadana T had 
bsen for some time living till 1860. But 
it is also clear that the palace at Chinna 
Tirupati must have been kept up as the 
family residence, for, after 1860, Laksh- 
manappa II was living at Pottiyam and 
Chinna Tirupati, and he died of cholera in 
1866 at Chinna Tirupati. From 1866 to 
1871, the family must have continued 
there and the relations between the 
defendant*B branch and them must have 
been very cordial for, it is said, that 
Lakshmanappa (defendant’s grandfather), 

heM the infant Taghirdar (Annadana II 
aged three) on his knees when the instal¬ 
lation ceremony was performed and for 
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five years ohereafter acted as his guardian 
(Vide para. 47 of the Tudge’s judgment). 
When misunderstandings arose in 1872 
she removed with the minor, to ‘proper 
places* (see the plaint in Ex. B) probably 
Pottiyam, for it is admitted by both sides 
(see para. 49 of the Tudge’s judgment) that 
Annadana II lived at Pottiyam from 1875 
till his death in 1900. From 1900 the 
last Taghirdar was living at Akkarapalayam 
in order that facilities might be afforded 
for the education of the last Tagirdar. 
Now, I do nob see any sign of intention to 
separate quoad the impartible estate in 
any of these changes of residence. If 
Annadana I had begun bo live in Pottiyam 
prior to 1860, that must have been because 
Chinna Tirupati is on the hills (see 
P. W. 4) and Pottiyam is lower down or 
because he had several wives or for some 
other similar reason. Certainly there is 
no evidence that Annadana T removed to 
Pottiyam in token of separation from the 
other members of the family. Nor, can it 
be said that merely by removing his resi¬ 
dence from the ancestral place, the holder 
of an impartible estate can effect separa¬ 
tion from the other members quoad the 
impartible estate, so as to deprive them of 
the right to maintenance or the chance of 
succession. If this is the law, no junior 
member in India can be getting any main¬ 
tenance. As bo the ancestral palace at 
Chinna Tirupati, I may first observe that 
the so-called palace was a mere thatched 
building. The evidence of plaintiff’s wit¬ 
nesses about it is indefinite. They are 
either not old enough to give evidence or 
not willing to give information for we find 
some of them denying admitted facts. 

(His Lordship then discussed the evid¬ 
ence and proceeded as follows:— 

My conclusion from the whole evidence 
I have set forth is that at Chinna Tirupati 
there is a block of buildings known as the 
palace little deserving that name. Eela- 
tively to the rest of the habitations of that 
village the name was perhaps justified. 
From 1820 onwards, presumably, this 
block of buildings was occupied by various 
branches of the Taghirdar’s family. The 
best portion was probably in the occupa¬ 
tion of the Taghirdars until they finally 
left it. A building was used as the Taghir 
office or Kutoheri. After the Taghirdars 
have finally left the place, this Kutcheri 

has fallen into ruins. The rest of the 
buildings IS in the occupation of the junior 
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members of the family. It may be that 
separate branches are occupying separate 
portions of the block. It is not that I 
differ from the District Judge as to the 
actual facts of residence. I agree with 
him in thinking that since 1875 there has 
been no joint residence and the Kutcheri 
has fallen into ruins. But I do not agree 
with the District Judge in making a point 
against the defendant that the Kutcheri 
was not kept up and assigned to the 
defendant’s branch as a residence. In the 
first place it was only intended for an 
office and not for living in. Secondly, the 
defendants had their old place of residence 
and continued to live in it and there was 
no need to enlarge it. Thirdly, no other 
building except the Kutcheri had fallen 
into ruins and all the buildings are now in 
the occupation of the junior members 
including what used to be occupied by the 
Jaghirdars before 1875. The junior mem¬ 
bers thus seem to have had an addition to 
their total accommodation, resulting in 
some adjustments and changes. Thus the 
junior members have neither been driven 
away from the ancestral house nor left it, 
but had it added to, by the abandoned resi¬ 
dence of the Jaghirdars. This is entirely 
unlike the facts in Tara Kumari, v Chatur- 
bhAij Narayan Singh (6) where the junior 
member built anew pucca house, establish¬ 
ed a Tulsi Pinda there, removed his family 

to it.and established a separate Thakur- 

bari in it. I will refer to this case again. 
In the present case, no junior member has 
changed his residence or left the ancestral 
home permanently so as to indicate 
separation. 

After the above detailed reference to 
the evidence about the residence, I do not 
think it necessary to deal with the evi¬ 
dence about the household worship and 
the car festival. I will only observe that 
in Southern India there is no such thing 
as a private temple or a Thakur or idol or 
deity in a house. Except in a few 
orthodox houses of the higher castes which 
are daily diminishing in numbers, no such 
thing as household worship exists. In the 
houses where it is still performed it is of a 
routine character and only the inmates of 
the house take interest in it, if at all. I 
have never known in my experience of 
Southern Indian life that relatives (even 
not resident in the house) participate 
either in such household worship or public 
worship (such as a oar festival) as a token 


of undivided status. Nor have I been 
referred to any decisions where such facts 
are used as tests of division or non-division. 
Nor is there any evidence in this case 
tending to show such a custom, as partici¬ 
pation by members of a joint family (even 
when they do not reside in the same house) 
in household worship or oar festivals. All 
that one could expect is that on occasions 
of marriages and other festivities and 
funerals, kinsmen with whom'the relations 
are cordial are expected to attend 'and, 
conversely those with whom the relations 
are unfriendly do not. If the Jaghirdar 
has got some functions to discharge qua 
Jaghirdar at the annual car festival, I do 
not see why the junior members, who 
have no'such functions to'discharge, should 
participate in them. As to attendance at 
the festival, they may attend as sight-seers 
or not as they choose. 

2. I now take up the second of the 
District Judge’s items.—No community of 
property. It is admitted that, apart from 
the Jaghir, there is no property in existence 
which can be regarded as the joint family 
property of the family. The properties in 
Schedules B, C and D are the separate 
acquisition of the last Jaghirdar or of his 
predecessor and cannot be joint family 
properties in which the defendant can 
claim a share unless they had been in¬ 
corporated with the Jaghir. Even if they 
were acquired out of the income of the 
Jaghir (we do not know how they were 
acquired), as the income of the Jaghir 
is at the absolute disposal of the Jaghir¬ 
dar on account of its impartible nature, 
they are the acquirer’s separate property 
without such incorporation. There is 
no evidence to prove incorporation. 
Only if property that was acquired by 
Lakshmanappa I who died in 1822 is 
in existence, can we expect any community 
of interest outside the Jaghir. Such being 
the case, I am unable to follow the learned 
Judge’s remark in paragraph GO. He admits 
that the reply of the defendant to his 

query was a correct rendering of the law 
and yet makes out a point against the 
defendant. The same remarks will apply 
to new residences built by the Poligars at 
Pottayam and Akkarapalayam (see para¬ 
graph 61 of the Judge's judgment) and to 

the respondent’s Vakil’s contention based 

on the absence of joint dealings. If the 

family had joint partible properties of con¬ 
siderable value or yielding considerable m 
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come as in Gurusami Pandiyan v. Pandia 
Ghinna Thamhiar (7), one may expect 
joint dealings. To raise these points is to 
overlook the impartible nature of the only 
joint family property and the fact that it 
is at the absolute disposal (since Sartaj 
Euari v. Deoraj Euari (3), of its owner. 

3. It is said that the conduct of 
Tirumalappa, defendant’s father in taking 
the cause of the ryots in some disputes 
between them and the Jaghirdar when the 
latter attempted to change the land tenure 
is not of one having an interest in the 
Jaghir. Here again, it 'seems to me that 
the nature of the estate is overlooked. The 
interest of a junior member in an impart¬ 
ible estate, from the point of view of pre¬ 
sent enjoyment, is illusory and unreal. It 
is real only in the sense of a remote chance 
of succession. But, apart from this, the 
bitter enmity between the Jaghirdar and 
Tirumalappa is enough to explain those 
events. 


family was joint. I do not say that tho 
statement in Ex. G binds the plamtilT but 
it shows the consciouflueas of a member 
of the family who is certainly not interest¬ 
ed in the defendant ; and it is because of 
this document that perhaps, ho does not 
figure as a witness in tho case. In my 
opinion the allegation in paragraph 7 of 
Ex. F that “ petitioner is a near relation 
of the minor ” was all that was relevant 
and the non-mention of more (taken in 
the light of Ex. G) cannot be used as a 
point against the defendant. 

I am therefore of opinion that all the 
points relied on by the District Judge and 
summed up by him in paragraph 62 do 
not make out a separation quoad tho 
impartible estate. It is a matter for 
observation that the points relied on are 
negative pieces of evidence. It cannot be 
said that either on the Jaghirdar’s side or 
on the defendant’s side any one did any 

j _*ii _ _1.^-_ ^ ^ 


Again it is said that in Ex. F a petition 
filed by Tirumalappa for the guardian¬ 
ship of the Jaghirdar in 1901 (who was 
then a minor) he did not state that he was 
a senior member of the joint Hindu 
family to which the minor belonged. 
Now, Ex. F was prepared according to 
the requirements of the Guardians and 
Wards Act \TII of 1890 (3. 10) and had 
to allege the petitioner’s fitness for guar¬ 
dianship of the minor. Now, while it is 
true that Tirumalappa was the next heir 
to the Jaghir (on the defendant’s case) on 
the ground of being senior by lineal primo¬ 
geniture, it does not follow that he was 
competent to be a guardian. The fact is 
irrelevant in an application for guardian¬ 
ship. Very often the nearest heir (on the 
footing that the family is separate) would 
be older in age and better experienced in 
life and worldly affairs than the person 
entitled by lineal primogeniture, and the 
fact that the petitioner was the next heir 
was, if at all, a circumstance disqualifying 
him for guardianship. This was the very 
ground on which his petition was opposed. 
In Ex. G, his petition was opposed by 
Konappa (who would be the nearest male 
reversioner to the estate after the mother 
if the property were separate) on the 
ground that the petitioner was the near¬ 
est,reversioner (see para. 3) [see also Ex. 
E—a counter-petition by plaintiff). This 
can be correct only on the footing that the 


On the footing that the plaintiff has 
made out a prima facie case by proving 
the facts noted in paragraph 62, the learned 
Judge proceeded to consider certain points 
relied on by the defendants in rebuttal of 
the plaintiff’s case. In the view I have 
taken, viz., that the plaintiff on whom the 
burden of proving separation lies has 
failed to make out a prima facie case, I 
need not discuss these points which are 
stated in paragraph 64 especially, as to 
the first two of those, as they are merely 
negations of what the plaintiffs claim to 
have proved. But, as regards the 3rd and 
the 4th points, I wish to make a few 
observations. It is said that the junior 
branches of the family have divided interse 
and therefore they are not joint with 
the Jaghirdar qtioad the impartible estate. 
Assuming that the junior branches are 
divided inter se in respect of their private 
dealings and other properties, it does not 
follow that they are divided either between 
themselves or from the Jaghirdar’s line 
quoad the impartible estate. To assert 
such a proposition is to assert that a 
family cannot be divided partly (i.e., as to 
some properties) and undivided as to others 
a proposition which is not always true 
even when no impartible property is in 
question:and which is always false when 
such a property is one of the properties of 
the family. The anomaly which such a 

view leads to is this—'However numerous 
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the junior branches of a family might 
become they should not divide their 
partible properties and become separate 
as to their personal acquisitions but must 
continue to be joint, if they wish to 
preserve their rights of maintenance and 
succession as against the impartible estate. 
On this ground also 1 refuse to discuss the 
evidence on this heading which is con¬ 
tained in the evidence of P. Ws. 6 and 8. 
The former says that Tirumalappa and 
Konappa would go down the hills and sell 
their goods separately and purchase salt 
and cloths separately. P.W. b says that he 
and the others have no lands in common 
in this Jaghir of shifting cultivation in 
lands. 

The next point relates to exemption of 
the defendant and other members of his 
family from payment of tribute to the 
Jaghirdar. In my opinion this is a point 
established in the case in favour of the 
defendants. P. W. 1 says in cross-examin¬ 
ation :— 

“ To my knowledge 1st defendtint cultivates 
ftome lands in the hills , ho does not pay any 
poll-tax. Lands^ don’t pay any rent. Isiembors 
of the Poligar’s family are exempt from the pay¬ 
ment oftho poll-tax and also from the plough-tax. 
That is the family privilege. They or any tenant 
can bring under cultivation any extent of land 
they please without limit." 

The defendant claims that this exemp¬ 
tion allowed to members of the family was 
in lieu of maintenance. Now, when we 
remember that the net income of the 
family is Es. 1,300 (see end of plaint) in 
1915—1916 and the share of a person in 
the position of the defendant (if the pro¬ 
perty is partible)—Omitting all extinct 
branches and seeing that Kannappa, 
P.W. b in a higher line and D.W. 2 in the 
next line and the defendant’s two brothers 
are alive—is one twenty-fourth or property 
yielding an income of Ks. 54, if he is to be 
awarded maintenance, it may not be more 
than Es. 10 or 12 in a primitive Zamindari 
like this with its primitive people and pri¬ 
mitive mode of raising revenue, the provi¬ 
sion for maintenance made by mutual 
arrangement would be rather in kind than 
in actual cash payment. The exemption 
from plough-taxes and poll-taxes exactly 
corresponds to this. The District Judge 
deals with this in paragraph 92 and says 
(1) that it IB so small that it cannot be 
regarded in lieu of maintenance ; (but the 
claim for maintenance could be no more 
than what the exemption represents); and 
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secondly (2) that it is a family privilege, 
just as the Nattars, Ur Goundan and the 
Moopans are exempt by virtue of the office 
from the poll-tax, The second reply of 
the learned Judge seems to me really to 
concede the point while making a show of 
denying id. The Nattan and other officers 
render service to the Jaghirdar and instead 
of getting a payment, get what is its 
equivalent, an exemption from the poll- 
tax. This is exactly same as a payment. 
In the case of the junior members of the 
Jaghirdar 8 family they don t render any 
service. Why should they get an exemp¬ 
tion which is measurable in money and 
which is equivalent to payment? There is 
no legal obligation on the part of the Jaghir¬ 
dar to allow such exemption, if they are 
separate. But if they are undivided, there 
is a legal obligation to pay some amount 
or what 18 its equivalent to exempt them 
from taxes. By saying it is only a family 
privilege, the legal significance cannot be 
got rid of under what seems to me to be a 
mere verbal quibble. To say that the 
Jaghirdar is allowing the exemption be- 
oauae the defendant is a member of the 
family is to recognise the obligations due 
to a member of the family. (Jne may as 
well say where a delondant is actually 
getting some maintenance, it is given 
gratis and as a matter oi grace and not as 
a matter ot obligation, in all such cases 
when the junior member is receiving as 
much as he thinks he is entitled to for 
maintenance, wliat more could he do to 
keep up the link between him and the 
holder of the impartible property ? Anyhow 
the Jaghirdars could not say thac the 
defendants were not getting any mainten¬ 
ance from them and so long as they have 
nob aBseried that it was nob in iieu of 
maintenance, the link is kept up. One of 
the plaintiff’s witnesses B. W. 5 gave 
evidence in a former deposition that the 
exemption of the junior members from 
poll-tax was in lieu of maintenance. He 
admits his deposition bub says ** i might 
have said this because it struck me at the 

time.” it is clear that he wishes bo dis¬ 
count his former statement as he is now 
arrayed on the plaintiff’s side. One other 
point relied on by the respondent in appeal 
is that no contribution was made by the 
Jaghirdar for the marriages and deaths in 
the junior branches. When we remember 
that in this primitive Zamindari, the costs 



1823lMadras annadana JADAya gounder v. konammal (Bamesam, J.) 


421 


of a wedding and 'funerals even in the 
Poligar’s household were defrayed by sub- 
scriptions and fees from hie subjecte, one 
cannot expect him to make a cash con¬ 
tribution lor similar events in the families 
of the junior members. There is evidence 
for the defendants that the people of the 
Nads send supplies and money for the 
expenses of the ceremonies attendant on 
these events. The learned District Judge 
disbelieves the evidence of the witnesses on 
the ground that they are for the most part, 
Nattans and Moopans who owed their 
office to defendant. But as the offices of 
Nattan and Moopan are hereditary offices, 
1 do not think that these witnesses can 
be discredited on this ground. It does not 
appear that defence witnesses 5 and 6 were 
appointed by the defendant. Besides there 
is the evidence of defence witness '2 (at 
page 99). 

“ On occasions of marriage we send word to 
the ohiei Nattan and he sends words to the 
other iioojJAQS and Nattans and they bring what 
is rectuired without payment. That is our 
customary due as members of the Poligar.” 

As these things must have been going 
on openly, 1 am not inclined to discount 
the evidence on the other ground given by 
the District Judge (paragraph 93) that 
it has not been shown that these presents 
were sent with the knowledge or permis¬ 
sion of the Poligar. The respondent has 
strongly relied on Tara Kuman v. Ghatur- 
bkuj Narayan Singh (5) and Gurusarm 
Pa^iyan v. PanTia Ghinna Thambiar {!). 
In my opinion these cases do not help the 
respondent. In the former the facts found 
are: 

(1) Ran 3 it granted in 187'J to his brother Bhu- 
pat Naraiu a Mokiari potta (perpetual lease) of a 
portion of the taluk lor the maintenance of the 
latter. 

(2) Bhupat built a separate pucca house, estab¬ 
lished a Tulsi Piudi lUere, removed his family 
to it and lived there separately. He established 
a separate Thakurbari in it. 

(3) No holp was given to Chaturbhuj Narayan 
by Ranjit at the time of the marriage of the for* 
met’s daughter. 

(4) Bhupat and Chaturbhui mortgaged the pro¬ 
perty granted to them freely as if it was their 
absoiute property. 

(5) In 1905 Chaturbhuj stated in a judicial pro¬ 
ceeding ‘ 1 am separate from the Thakur of 
Telwa.’ 

There are no facts in the present case 
similar to any of these. In Baijnath 
Prasad Si7igh v. Tej Bali Singh (39) 


referring to Tara Kumari v. Chaturbhuj 
Narayan Singh (6) Bichards, C.J., and 
Ratiq, J. said. 

‘ In this case their Lordships decided the quo»«- 
ton of separation as a qiiofition of fact ancl not of 
law.’* 

The decision in Baijfiath Prasad Sinah 
V. Tej Bali Singh (4) was affirmed by the 
Judicial Committee in Baij^iath Prasad 
Singh V. Tej Ball Singh (2j (above referred 

to). 

in Gurusami Pandiyan v. Pandia 
Chinna Thambiar (7) again it is a decision 
on the facts. These are : 


(1) In 1842, the father of I'cria Dorai, the 
Zamindar who got the estate as daughter's son, 
separated from him and wont to live in Yoppau- 
gulam. 


(2) in the suit hied by GhinnaDorai, brother of 
Potia dorai for partition of the partible properties, 
an agreement was tiled and was fouuu to bo 
genuine and it was found by the buborainale 
court that the plaintill had accepted by that 
agreement a speoihe allowance from the defen¬ 
dant in full discharge of all claims, in appeal 
Ghinna Dorai coutendea that the words “ no 
right whatever to the Zamindan’'. in it were 
subsequently added alter he had signed it- But 
this contention was rejected by the High Court. 

(3) Ghinna Dorai who also was living in 
Veppangulam was alionaliug ancestral proper¬ 
ties without any reference to Peria Dona and 
was also making acquisitions separately for him¬ 
self. 


(1) In 1877, the Veppangulam palace was sold 
in court auction for the debt of I'onasami (son 
of Ghiuna Dorai) while his brother -Ghinnasami 
hied a claim and got his share released, no claim 

was made by the Zamindar, who, on the other 

hand, purchased it. In fact, as regards ail the pa¬ 
ternal ancestral properties, there was no evidence 
of any interference by Pena Dorai or his descen¬ 
dants. ihe conduct showed the original 
ancestral properties of the family were regarded 
as the exclusive property of Ghinna Dorai and 
hi3 branch. Perhaps this was the reason why 

Zamindan became the exclusive property of 
Pedda Dorai. 


▲ U AO 


uu Day more aoouD cnis 
^86 beyond saying that it was before 
Baijnath Prasad Bingh y. Tej Bali 

Singh (2J and that it was a decision on 
the facts especially as it is under appeal 

to the Judicial Committee. 

o Garu V. 

Sri Baja Surya Naraya^ia Dhatrazu Ba¬ 
hadur Garu (40) grant of two villages for 
maintenance and separate food and resi¬ 
dence even for 70 years was held not to 
constitute separation. 

[To sum up the history of the family 

from 1B20 to 1916.J 


40. (18^7) 20 Mad. 256=24 1. A. 218 (P.G.J 


89. 36 All. 590=14 A. L. J. 913=38 I. 0. 894. 
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(1) There is fid positive act of separation—no 
Samakhya [as in Vadrevu lianganayakavima v. 
iSuUt liamaiya tl7)J, no agreement [as in Guru- 
sami PaiKtiuy* v. I’andta Qhtnna Thamhxur (7)J. 
no grant of a large property in view of separation 
[as m Tara Kumart v. Chaturbhuj J>larayan- 
dtngk and no remuneration [as in Fada- 
matur case 

(2) No assertion that the families of the de. 
fendant and plaintiS were separate uritti the 
piatnt tn Hits case. 

(3) Contrary assertions in the litigation of 
18(5 and in Kix, G that the defendant's grand¬ 
father and father were the next heirs. 

(4) The continuance of all the junior members 
in the ancestral homes, either contiguous to the 
residence of the Jaghirdar or part of the so-called 
palace. 

(5) The exemption of all the junior mem¬ 
bers from taxes — which is measurable in money 
and which is equivalent to (if not in lieu of) 
grant for maintenance. 

(G) The receipt of supplies for marriages and 
other occasions as m the case of the Jaghirdar. 

In my opinion there has never been 
separation of the senior line and the 
Jaghirdar's lino. I would allow the Appeal 
in respect of the Jaghir and dismiss the 
plaintitfs’ suit for it. As to costs I agree 
with the order of my learned brother. 

Appeal allowed. 
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SCHWABE, C. J., AND WALLACE, J. 

The Secretary, Board of Revenue (Income- 
Tax, Madras ... Keferiing- 

Officer. 


V. 

The Madras Export Company^ 

Madras ... Assessee. 

Eeferred Case No. 4 of 1922, dated 30th 
October 1922, under S. ol of Act VII of 
191B by the Secretary,Board of Revenue 
(Income-Tax), Madras. 

Ixicome-Taje Act {VII oj 1918) Ss. 3 (1) (5) atid 
33 —Foreign Jinn purchasing tn British Indta as 
agents not itable. 

S. 33 (1) is not a charging section at all, but 
a machinory section and is not intended to 
impose any taxation upon any income which 
would not otherwise be liable to tax, but points 
to the method of collecting the income-tax, 
where a person whose income is to be taxed is 
not himself available. The condition precedent 
to assessability is business in British India and 
it is not laid down in the Act that the two 
phrases are identical in meaning. The test 
IS ; — 

Is the non-resident firm by its agency out 
here in British India, making protita in British 
India which pass to it through the hands of its 
agent ? 


If it la, then S. 33 (1) applies. If not, not. S. 
33 (J) was not intended in any way to enlarge 
the scope of S. (5) or to bring into the net any 
income accruing outside British India merely 
because that income was received through or 
from a business connection in British India. 

[Page 425.] 

The Government Pleader — for fche 
Government. 

R* N. Aiyaugar and 0, T, Govindan 
Nambiar instructed by King and Pat- 
ridge .—for the Assessee. 

ScHWABE, C.J.— The question for 
determination in this case is whether the 
profits made by a resident in France with 
a branch or agent here—which profits are 
received and retained in France are liable 
to Income-tax. 

The relevant facts are that a French 
Firm has a branch in Madras whose sole 
duty is to buy leather goods here and ship 
them to France. The French Firm are a 
firm of commission agents and they make 
the profits in question by being paid at a 
defined rate of commission on the value of 
the goods shipped. I had some doubt 
whether the fact that the French Firm 
made this profit by commission distin¬ 
guished the case from that in which a 
similar firm brought here through agents 
and made a profit by re-sale in France but 
have come to the conclusion that it is an 
irrelevant consideration how it makes its 
profits, if it is in fact made and received 
in France and not here. By S. 3 (1) the 
Act is to apply to all income from whatever 
source it is derived if it accrues or arises 
or is received in British India, or is under 
the provisions of the Act deemed to accrue 
or arise or to be received in British India. 
By S. 6 which is the charging section, 
certain classes of income are chargeable to 
Income-tax and they include (IV) income 
derived from business.’* Chap. IV of the 
Act, headed liability in special oases,” 
contains a group of sections providing for 
taxation of certain persons although not 
the actual persons entitled to the income 
in question such as guardians, trustees, 
agents and partners in a firm which has 
discontinued business. S. 33 (1), one of 
those grouped sections is in the following 
words:— 

“ In the case of any person residing out of 
British India all profits or gains arising to such 
person, whether directly or indirectly through or 
from any business connection in British India, 
shall be deemed to be income accruing or arising 
within British India and shall be chargeable to 

Income-tax in the name of the agent of any 8ttoh 



1928 Madras secretary, board of revenue v. export coy. {Sohwahe, G. J.) 423 


person and such agentfl are to be deemed for the 
purpose of this Act to be aageaaees in reapeot of 
guch inoome-tax.*’ 

It is argued on behalf of the Govern¬ 
ment that this section brings into tax 
income wherever earned or whether receiv¬ 
ed in British India or not by a foreign 
resident if any part of the business which 
ultimately results in profits is conducted 
in British India. If this contention is 
right it would result in all foreign pur¬ 
chasers of goods in India for the purpose 
of manufacture or resale elsewhere being 
liable for Indian Income-tax on any ulti¬ 
mate profits made in fact in the countries 
to which the goods are exported. This 
would be a startling innovation and quite 
contrary to the established principle of 
taxation in England, and as far as I know, 
elsewhere and one which might lead to 
protest on the ground that it was contrary 
to the Comity of Nations, and would 
also in all probability result in residents 
in foreign countries as far as possible 
avoiding purchasing in this Country, its 
products though these are considerations 
with which the Courts are not concerned 
if the statute clearly imposes such taxation, 
though they are materia) considerations in 
selecting between alternative interpreta¬ 
tions if there is found to be an ambiguity. 
It may be that the words of S. 33 (1) 
taking its language literally, would be 
sufficient to impose this taxation though, 
it is to be observed the words ‘ through 
or from any business connection in 
British India ’ are very vague and the 
meaning thereof is not defined. The 
words are in my view most unsuitable if 
intended to have a wider meaning than 
the well-known meaning of the words in 
the charging S. (5) (a) viz, “income derived 
from business ’ and bring into tax in res¬ 
pect of residents something which is not 
covered by those words. I think the right 
view is that S. 33 (1) is not a charging 
section at all, but a machinery section and 
is not intended to impose any taxation 
upon any income which would not other¬ 
wise be liable to tax, but to point to the 
method of collecting the income-tax where 
a person whose income is to be taxed is 
not himself available. In this view, we 
are supported by authority in which the 
same point arose in England. S, 31 (2) of 

the Finance Act II of 1915 is in the 
following terms ; 

A Qon-raaideat person shall be chargeable in 
respect of any profit or gains arising whether 


directly or indirectly through or from any 
branch, factorship agency, receivership or 
management, and shall be so chargeable under 
S. 41 of the Income-tax Act of 1812 in the name 
of the branch, factor, agent, receiver, or 
manager. 


In Greenwood v. Smith (1), the ITouse 
of Lords affirming the decision of Rowlatb, 
J., in Smidt d Co. v. Greenwood (2) and 
of the Court of Appeal in Smidt d Co. v. 
Greenwood (3) decided that this section, 
though in terms wide enough to bring into 
tax non-residents in respect of profits 
earned abroad through direct or indirect 
dealing through an agency in England, 
did not bring into tax profits unless 
earned or received in Great Britain and 
held that that section was a machinery 
section and not a charging section. Lord 
Buckmaster at p. 423 stated the priniciple 
in the following words :— 

It is important to remember the rule which the 
Courts ought to obey that when it is desired to 
impose a new burden by way of taxation it is 
essential that the intention should be stated in 
plain terms. The Courts cannot assent to the 
view that if a section in a taxing statute is of 
doubtful and ambiguous meaning it is possible 
out of that ambiguity to extract a new and 
added obligation not formerly oast upon the tax¬ 
payer. 

In my judgment this rule applies to this 
case. 


Nor is the matter without authority 
here, for in the Board ofRevenm, Madrasi v. 
Eamanadhan Ghetty (4) this Court although 
it was not necessary for the decision of 
that case, expressed its view that S. 33 (l) 
was merely a machinery section and not a 
charging section and I agree with the rea¬ 
soning on that point, and particularly with 
that of Oldfield and Seshagiri Aiyar, JJ. 

For these reasons the judgment of this 
Court must be in favour of the assessee 
with costs to be taxed. 

Wallace, J :—This is a case referred 
to this Court under S. 51 of the Income- 
tax Act, VII of 1918, by the Board of 
Revenue. The stated cane rests on the 
following facts. A firm with head-quarters 
in Paris purchases skins in British India 
to the orders of constituents in various 
parts of Europe, and America and makes 
its profit by commission on the sales The 
skins are bought in British India for the 


2. [1920] 3 K. R 27^ 

3. [1921] 3 K. B. 583. 

; 37 M. L. J GG3—figiqi 
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firm by an agency called the Madras Ex¬ 
port Company resident in Madras. This 
Company buys skins at the lowest prices 
it can get, subject to a maximum fixed by 
the Paris firm and ships them in the raw 
state, as purchased, under the directions of 
the Paris firm. It is admitted that the 
Madras Export Company makes none of 
the profit on the sales of these skins and 
that no part of the profits of the firm in 
Paris are remitted as such to Madras. It is 
presumed that the Paris firm puts the 
Madras Export Company in funds for the 
purchases out here. The question is whe¬ 
ther the Madras Export Company is asses¬ 
sable by force of B. 33 (1) of the Income- 
tax Act, VTT of 1918, as the agent of the 
Paris firm on the profits made in Paris, by 
the Paris firm through or from its business 
connection with the Madras Export Com¬ 
pany in British India. 

2. The section of the Act called in aid 
by the Board S. 33 (1), runs as follows : 

“ In the cg-se of any pePflon residing out of 
British India all profit'^ or gains acoruing^or 
arising to such person whether directly or m- 
direotlv through or from any business connection 
in British India, shall be deemed to be income 
accruing or arising within British India, and 
shall bo chargeable to income-tax in the name of 
the agent of any such person, and such agent 
flhall be deemed to be for all the purposes of this 
Act the ftssessees in respect of such inoome-tax. 

The phrase * shall be deemed to be 
income accruing or arising within British 
India ’ relates back to S. 3 (1) where under 
the heading “ Taxable Income,” it is 

enacted that 

“This Act shall apply to all income from what¬ 
ever source it is derived if it accrues or arises or 
is received in British India, or is, under the pro¬ 
visions of this Act, deemed to accrue or arise or 
to be received in British India*’. 

Hence S. 3 (1) and 33 (1) read together 
import that the Act shall apply to all in¬ 
come accruing or arising to a noo-resident 
in British India, whether directly or 
indirectly through or from any business 
connection in British India. The Govern¬ 
ment Pleader, on behalf of the Board of 
Revenue, contends that this renders liable 
to income-tax all business profits made by 
a non-resident received not only within 
but outside of British India in so far as 
these accrue or arise through or from any 
business connection in British India. If 
the phrase ‘ business connection * is to be 
read as the Government Pleader contends, 
as something much wider than the term 
* trade * or ‘business* itself, then the far 


reaching effects of such a claim are 
obvious, and will extend far beyond what 
has been hitherto recognised in British 
India as the territorial limit of taxation of 
income derived from trade. Hitherto 
such taxation has been limited to incomes 
accruing cr arising in or received in 
British India from trade carried on in 
British India whether the recipient resides 
in British India or not and to income 
received in British India though derived 
from a foreign source when the recipient 


resides in British India. The general 
scope of Ss. 3 and 5 of the Act of 1918 
does not seem to me to alter the previous 
general principle that the profits taxed 
should accrue in British India. If it was 
intended to abandon this well-recognised 
restriction and to reach profits accruing 
outside British India, more apt and express 
terms should have been employed in those 
sections. 

3. The term business connection’ has 
not been defined in the Act. That perhaps 
is not surprising in an Act which does not 
even define the source of gain which it 
sets out to tax ; but when it is contended 
that business connection ' was designed 
to mean something different from and 
wider than the business itself, which 
ex hypotheai takes place outside British 
India, and thus to cast wider the net of 
the inoome-tax gatherer, it behoves u8< to 
be cautious, and not to accept the 
contention unless we find it justified 
by the legal maxim enunciated by 
Lord Sterndale, Master of Rolls in Smidth 
d Go. v. Greenwood (3) ; the well known 
canon of construction of taxing Acts 
“ is that no one is to be taxed except 
by express words”. Does the Act then 
expressly charge'income accruing outside 
British India, but derived through or from 
a business connection in British India. 

4 . The charging section of the Act is S. 5, 
Sub S. 4 makes chargeable * income ’ 
derived from business and income for the 
purposes of this case according to the 
meaning read into S. 3 (1) which I have set 
out above, would cover income accruing 
or arising outside British India through or 
from any business connection in British 
India. Thus such income itself is only 
chargeable when it is "income derived 
from business” by ^force of 9.^ 6. The 

phrase in 3. 5 is not " income derived from 

or through any business connection.* At 
one stage of his argument the Government 
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Pleader contended that such a phrase 
might be implied under Sub-S. (vi) of S, 5 
income derived from other sources” but 
such a contention I cannot accept, as it 
violently contravenes the principle enun¬ 
ciated above that taxation must be imposed 
by express words. The real question for 
decision is: Is the phrase 'through or from 
any business connection ' in S. 33 (1) 
governed and controlled by the phrase, 
derived from business’ in S. 5 (ivj or not. 
That it is, seems to me to be obvious from 
the fact that 3. 33 (1) is not designed or 
situated in the Act as a charging section 
in addition to 3. (6). It is not found under 
the chapter Taxable Income ’ alongside 
the charging section, but under the chapter 
headed ” Liability in special cases” a chap¬ 
ter which is designed to provide for the 
collection of the tax from persons other 
than the direct beneficiaries of the income 
received, that is, guardians, trustees, 
agents, receivers and so on. That is, ic is 
a part of the machinery ’ sections setting 
out the method by which the tax if other¬ 
wise chargeable is to be collected in certain 
oases when the direct beneficiary cannot 
be got at, and it is not a charging section 
designed to declare some other* gains 
taxable beyond what has been declared 
by S. 5 to be taxable. I am fortified 
in this conclusion by the remarks of 
Oldfield, J., no doubt ohiter dicta in Board 
of Revenue, Madras, v. liamanadhan 
Glietty (4), that 3. 33 is intended to pro¬ 
vide for the liability to tax of a person 
through whose hands in one capacity or 
other the profits in question will pass in 
British India, and whom therefore the 
Crown can reach in order to collect it. and 
also by the rules framed under 3. 33 by 

the Governor-in-Council, printed at p. 76 
of the Income-tax Manual of 1&20. where 
it is laid down that profits in a case like 
this may be calculated on the percentage 
of the turnover of the business carried on 
in British India. The object of 3. 33 (1) 
then is merely to provide for an agent 
being the assessee in place of his non-resi¬ 
dent principal, so far as that principal is 
liable under b, 0 as hitherto interpreted, 
to the tax (z.e.J in respect of income deri¬ 
ved by the principal from business in 
British India. The condition precedent 
to assessability is business in British India 
and not merely a business connection in 
British India and it is not laid down in 
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the Act that the two phrases are identical 
in meaning. The test. 1 take it, is : 

Is the non resident firm by its agency out here 
io British India, making profits in British India 
which pass to it through the hands of its agoat. 

If it is, then 3. 33 (1) applies. If not, 

not. I am therefore unable to hold, in 

the absence of more clear and express 

words, that 3. 33 (Ij was intended in any 

way to enlarge the scope of 3. (5) or to 

bring into tho net any income accruing 

outside I3ritish India but not derived from 

business within British India merely 

because that income was received through 

or from a business connection in British 
India. 

0. 3. 33 (p then is governed and con¬ 
trolled by 3. 5 and really applies and was 
intended to apply to cases where a non¬ 
resident firm takes income or profits from 
business carried on by it in British India 
which are transmittable and are transmit¬ 
ted to it through its resident agent. The 
agent will be taxed and will be the asses- 
800 for the purposes of the Act, for, the 
profats in British India of that business 
and. in order to guard against the section 
being taken to mean that it is merely the 
agent s own profits, which are chargeable 
language 18 used implying that it is the 
prohts of his firm accruing in or arising 
through Us business connection in British 

India which are taxable through the 
agent. 

G. In the present case the non-resident 
firin in India is merely buying raw 
material for shipment and sale abroad and 
the profits realised from the sales are 
realised in 1 aris. There is clear authority 
in the leading case of Sulley v The 

Accountant General (5). which is’an exactly 
parallel case, for holding that the firm 

does not thereby carry on trade or busi- 
Tl \ there held 

the prohts come home to the firm and a 
non-residenb firm \a ^ 

down that the firm shall hf, f ^ ^ ^ 

buying agents. To a simila^ 

Oreltlo’d 0 ). 

5. (18G0) 5 H. aad N. 711. 
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where it; is laid down that a trade is 
exercised in the place where the business 
transactions are closed, that is, in the case 
of a selling business, the place where the 
sales are effected and the profit thereby 
realised. The later decision interprets 3. 31 
(1) and (2) of the British Finance Act 11 
of 1915 which closely resembles S. 33 (1) 
of the British India Ircome-tax Act of 
1918, and it is noteworthy that, though in 
the case of Sulley v. The Accountant 
General (5), tlie Nottingham partner in the 
case was obviously a * Branch ’ of the New 
York firm, the Court in Smidth d Co. v. 
Greenwood (3) held that the decision in 
SuUey's case (5) had not been radically 
affected by the new legislation, and held 
in effect that the extension of the Income- 
tax Act of 1842 which made a non-resi¬ 
dent firm chargeable in the na.me of its 
branch did not mean that the existence of 
a branch sufficed to imply that the non¬ 
resident firm carried on trade in the United 
Kingdom or sufficed to make the profits of 
the non-resident firm received outside the 
United Kingdom taxable. 

7. In the present case, no profits of 
a non-resident firm exist in this country 
or pass from it through the hands of 
the Madras Export Company. That 
Company transmits to the Paris firm raw 
material and not profits derived thereon. 
It realises for the Paris firm no income 
made in British India which is taxable 
before it leaves British India. To my 
mind then there is no income chargeable 
with income tax under S. 5 of the Act, and 
3. 33 (1) read with 3. (3) does not liring 
within the scope of 3- 5 income accruing 
or arising wholly outside British India to 
the firm of which the Madras Export Com¬ 
pany is the local agent. 

8. Therefore the answer to the refer¬ 
ence is that the Madras Export Company 
is not liable to be taxed on the profits of 
the business carried on in Paris by its 
Paris Principals which are realised by the 
latter’s business connection with British 

India. 

lieference annces'ed. 
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Oldfield and Devadoss, JJ. 

K. Kunhahamad Eaji ... Appellant, 

v. 

Emperor 

Cr. Appeal No. 695 of 1922, dated 11th 
October 1922, against the sentence of the 
Court of the 3p0cial Ist Class Magistrate 
of Tirur in Summary Case No. 3 of the 
Calendar for 1922. 

(a) Criminal P.C. S. 43^)—Power to revise order 
of its oum judge by High Court. 

Notwith«?tanding the reference to procedure 
ordinarily peculiar to trials in a High Court. 
S. 43'J does not empower a High Court to revise 
the judgment of one or more of its own Judges. 

(b) Criminal P. C.S. ZQO—Review of order of 
one Judge of High Court. 

S. 300 expressly negatives (subject to certain 
exceptions) the power of Courts other than High 
Courts to review and, no other provision autho¬ 
rising High Courts to exercise that power, their 
exclusion from the purview of the section cannot 
be read as conferring it by implication. When 
a criminal appeal or a criminal revision petition 
is dismissed for default of appearance, there is 
no decision on the merits and therefore there is 
no proper disposal of it according to law and the 
Court may rehear it. 1022 "M. W. N. 982 (Diss ) 
(Case Law Discussed.) 

[P. 427, Col. 2 ; P. 432, Col. 2.] 

(c) Madras High Court Appellate Side ruies^ 
Rule No. 4 —Vacation Jiulge's powers. 

The powers of the vacation Judge are not to 
be looked for in the notification, as though it 
wore a self-contained and exhaustive adver¬ 
tisement to the public of their scope and nature- 
For it need not and must not be regarded as 
more than a general statement of the powers, 
which the Vacation Judge ordinarily will exer¬ 
cise, and cannot be read as derogating from tho?e, 
which by virtue of Statute and Rules he possesses 
and of which he cannot, consistently with them, 
be deprived. 

[B. 423, Col. 1.] 

S. T. Srinivasfigopalachitriar —for the 
Appellant. 

J.C. Adom—iP/ihhc Prosecutor) —for the 
Crown. 

Oldfield J :—This appeal is by the 
3rcl accuBecl in 3.C, No. 3 of 1922 on the file 
of the 3pecial Ist Class Magistrate, Tirur 
against the conviction and sentence there¬ 
in. The Public Prosecutor opposes it on 
the ground that Criminal Appeal No. 395 

of 1922 against that conviction and sen¬ 
tence has already been dismissed by a 
learned Judge of this Court. The facts are 
that Criminal Appeal No. 395 was present¬ 
ed by the accused under 3. 420, Criminal 
Procedure Code, through the officer in 
charge of the Jail, where he is, on 6th 
May 1922 and was dismissed under S. 421, 
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as out of time, by Krishnan, J. sitting as 
Vacation Judge, on 2nd June 1922. The 
accused, presumably in ignorance of this, 
presented the present appeal on 17th July 
1922 on the re-opening of the Court 
through counsel. It is not disputed that, 
unless the decision of 2nd June 1922 can 
on some ground be disregarded, we are 
debarred from disposing of the present 
appeal on the merits. 

We have been asked tirsb to meet this 
difficulty by treating the present appeal as 
an application for the revision of the pre¬ 
vious decision of Krishnan, J. Bub that is 
nob the way in which it is expressed : and 
in any case S. 439, Criminal Procedure 
Code, notwithstanding the reference of 
procedure ordinarily peculiar to trials 
in a High Court, does nob empower a 
High Court to revise the judgment of one or 
more of its own Judges. For that reference 
may bo explained either, as it was by Mitter, 
J. in In the matter oj (Jibhon^ (1) as appli¬ 
cable to the exceptional cases, in which the 
High Court procedure has been extended to 
other Courts, or as intended ex-ahundanii 
cautela to prevent any possible conflict 
with the Letters Patent or other legislation 
by which High Courts are affected. It 
cannot be read as conferring or recognising 
by implication a power, the existence of 
which is negatived by the wording of the 
remainder of the section. This is support¬ 
ed by the case already referred to; and 
the obvious anomalies, which the contrary 
view entails, are probably the reason for 
the absence of further authority against it. 
On behalf of the accused we have been 
referred to no case, in which revision of the 
^dgment of one or more Judges of a High 
Court has been allowed. The conclusion 
mu^t be that there is no power to revise it. 

The next suggestion is that the appeal 
before us should be treated as an applica¬ 
tion for a review of Krishnan, J.’s previous 
order ; and here again that is not the form 

t * A I can be treated 

as immaterial, the accused relies next on 

the face that the present appeal was, it 

happens, actually admitted hy Krishnan, J. 

sitting ,n admission, and urges that this 

Judge o his previous order and a re-open- 

for review is 

gra nted in civil pr oceedings. This can be 

1 ■ (isaTMTc^aTi^ 


rejected on the short ground that, as Mr. 
Srinivasagopalachariar admits on accused’s 
behalf, the learned Judge was not con¬ 
scious that there W{i8 any previous decision, 
which would be a bar to the present 
appeal and which would have to he set 
aside, before that appeal could lie heard. 

We have then to deal with the argu¬ 
ment that we can ourselves review the 
decision of Krishnan, J. as that of the 
Court, although it was given by a single 
Judge ; and it is not necessary to rely on 
the fact that the Court is now constituted 
dillerently from the Court, which passed 
that decision, in order to hold that we 
cannot do so, with reference either to 
any power conferred by the Code or to 
the position of the High Court as a 
Court of record or any general inherent 
power. As regards this section 369 ex¬ 
pressly negatives (subject to certain excep¬ 
tions not at present in question) the power 
of Courts other than High Courts to review 
and, no other provision authorising HigI 
Courts to exercise that power, their exclu¬ 
sion from the purview of the section can¬ 
not be read as conferring it by implication. 
High Courts no doubt under S. 106 (1) 
Government of India Act (5 and 6 Geo.,’ 

C. 61) are Courts of Record and in a Court 
of Record, “ if there appear any mistake of 
the clerk in making up the record, the 
Court will direct him to amend it ; and in 
general all slips in legal proceedings may 
be amended by an order of the Court to be 
obtained in a summary way ” Stephen’s 
Commentaries, 16th Edn. Ill 502. But 

this, which in fact goes no further than 
b. 369 does as regards inferior Courts 
IS not sufficient to support accused’s argu¬ 
ment, since the question is of a dismissal 
which may or may not have been mis¬ 
taken, but which was certainly deliberate 
on a ground of limitation, to which the 
Court must be supposed to have applied 
its mmd^ As regards authority, decisions 
such as Ah v. King Emperor (2) 

and \H M. H. C. R. App. XXIX (if the 
latter was really given judicially) are not 
in point because they deal with cases, in 
which the accused not having had the 

reasonable notice enjoined in S. 420 
Criminal Procedure Code, a oondition nre- 
cedent to the exercise of the Court’s juris- 

5o\ 0™' 


Cr. h. J. 265= 
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not being reached strictly in review, but 
on the ground that there was no previous 
valid adjudication to bar a hearing on the 
merits; and the absence of reasonable 
notice is not in question here, since it is 
not disputed that accused had the notice, 
to which appellants from Jail are entitled 
under Criminal Kule of Practice No. 59. 
Generally the course of authority is plain 
against the power to review. For, a fact 
conclusive, in the nature of the case,against 
the existence of an inherent power, no in¬ 
stance of its exercise has been produced 
and it is negatived in the case last referred 
to and in In re Gibbons (1), Queen-Empress 
v. Durga Gliaran (3) Queen-Empress v. Fox 
(4) and In relianga Ran (5). The accused’s 
claim must therefore fail, if it is regarded 
as a review. 

The accused finally argues for his right 
to a hearing of this Appeal on its merits 
on the ground that the dismissal of his 
previous appeal is void, because it was not 
within the power of Krishnan, J. sitting (as 
he was) as Vacation Judge, to deal with it 
at all. This can no doubt at first sight be 
supported to some extent by the terms of 
the notification of 20th March 1922 regard¬ 
ing Krishnan, J.’s sittings. I'or, it is notified 
that the Vacation Judge will dispose of 
" urgent ” applications which’require to be 
heard immediately and, in spice of the 
wording of Appellate Side Rule 1 (1) (/), it 
is doubtful whether an appeal can be 
described as an application ; the only refer¬ 
ence to appeal is that implied in the specifi¬ 
cation of urgent Criminal work” as one 
to be disposed of by an appellate Court of 
two Judges : and, although there is no doubt 
provision for the reception of appeals under 
S.420, Criminal Procedure Code from appel¬ 
lants in Jail, it is made in the portion of the 
notification, which refers to the Registrar’s 
office, not to the Judge. But, even so, the 
appointment of Krishnan. J. as Vacation 
Judge was notified with no qualification of 
his powers but in the usual way in accord¬ 
ance with an order of the Chief Justice, no¬ 
minating him for that function, which we 
have seen ; and, even if no definition of the 
powers and duties of the Vacation Judge 
could be deduced from Statute or Rules, 
the practice of the Court would afford 

3. [1835] 7 All. 072^(1885) A-W.N. 177. 

i. [1887] 10 Bom. 170. 

5. [191-2] M. W. N. 982-23 M. L. J. 371-^12 

M.L.T. 350=13 Or. L. J. 710=10 I. C. 518. 


1923 Madras 

guidance and the fact that, as we have 
ascertained, some Vacation Judges in past 
years have admitted or dismissed appeals 
from accused in Jail without complaint 
would go some way towards negativing the 
argument before us. In fact however the 
answer to that argument is that the powersi 
of the ^ acation Judge are not to be looked 
for in the notification, as though it were a! 
self-contained and exhaustive advertise-! 
ment bo the public of their scope and! 
nature. For it need nob and must nob be! 
regarded as more than a general sbatemenbj 
of bhe powers, which the Vacation Judge! 
ordinarily will exercise, and cannot bo read! 
as derogating from those, which in virtue! 
of bbatute and Rules ho possesses and ou 
which he cannob, consistently with them,j 
be deprived. Appellate Side Rule No. 4,! 
which has tho force of law, directs that 
during bhe vacation of the Court its ** Ap¬ 
pellate Jurisdiction may be exercised by a 
single Judge acting as Vacation Judge 
this being subject only to an exception 
nob alleged to be in question at present. 

S. 108, Government, of India Act, 1915 
(5 and 6 Geo. V. 61) provides that “ each 
High Court may by its own rules (the 
Appellate Side Rules) above referred to 
provides, as it thinks fit for the exercise by 
one or more Judges of the Appellate Juris¬ 
diction vested in bhe Court “and that” bhe 
Chief Justice shall determine what Judge 
is in each case to sib alone. ’’ Appellate 
Side Rule No. 1 (1) (/) provides for the 
hearing and determination by one Judge of 
applications for the admission of Appeals 
from the judgment or order of a Criminal 
Court. It is not necessary for the present 
purpose to attempt an exhaustive enumera¬ 
tion of the Vacation Judge’s powers or to 
go beyond these references to establish that 
Krishnan, J. was competent to dismiss ac¬ 
cused’s appeal. Its dismissal therefore 
cannot be regarded as a nullity or other¬ 
wise than as a bar to bhe hearing of a 
second appeal against tho same conviction. 

The result is that bhe appeal cannot be 
heard and must be dismissed. 

DevADOSS, j.-—'T his is an appeal present¬ 
ed under S. 419, Cr. Pro. Code by one 
Kunhammed Haji against his conviction by 
bhe Special Isb Class Magistrate of Tirur 
under 3. 436, I. P. C. The appellant 
presented under S. 420, Cr. Pro. Code what 
is commonly known as a Jail appeal which 
was dismissed by Mr, Justice Krishnan 
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the Vacation Judge of 1922 with the 
remarks “the appeal is out of time, and 
there ia no proper ground for excusing the 
delay and the case is proved against the 
accused by the prosecution evidence which 
there is no reason to discredit. The 
sentence is correct.” Mr. Srinivasagopala- 
chari who appears for the appellant urges 
that the judgment of Krishnan J, on the 
appeal presented by the appellant through 
the Superintendent of Jails was passed 
without jurisdiction, and that this Court 
has Power to hear the appeal presented 
by him on the merits. 

He urges three points. (1) The order of 
Krishnan J. having been passed without 
jurisdiction the order is no order at all 
and therefore his appeal should be heard 
on the merits, (2) The appellant had no 
reasonable opportunity of being heard in 
support of his appeal and so the appeal 
could be reheard. (3) The order of Krish¬ 
nan, J., could bo reviewed by a bench of 
two Judges hearing Criminal Appeals. 

The appellant was convicted on 
13—4—1922, the copy of thelosver Court’s 
judgment was given to him on 24—4—’22 
and the Jail appeal was forwarded to 
the High Court on 4—5—1922. The 
High Court was closed for the long vaca¬ 
tion on G—5—1922 and the Jail appeal was 
dismissed on 2—6 1922, Mr. Srinivasa- 

gopalacbari presented the appeal petition 
on behalf of the appellant on 17—7—1922. 
It was moved before Krishnan J. who was 
sitting in the admission Court and he 

ordered notice on 27—7—1922 with the 

remark “ Admitted as regards sentence 
only. It is not clear why the 3rd accused 
should be given a fine also.” It is 
conceded by Mr. Srinivasagopalachari 
that the learned Judge was not informed 
of the dismissal of the Jail appeal when he 
moved for notice on his appeal, and that 
both Counsel and Judge were not aware at 
the time of the order on 2—6—1922. 

The learned Counsel’s contention is 
that the Vacation Judge could only hear 
urgent applications and the Jail appeal 
not being an application regarding an 
urgent matter, Mr. Justice Krishnan had 
no jurisdiction to dispose of it and that 
the notice published under the signature 
of the Registrar simply said that the 
office of the Registrar would be open for 
the receipt of urgent applications, Jail 
appeals under S. 420 and apnlications iu 
non-contentious matters. 


The question for doterminabioD in 
whether a Judge of the High Court sittin;, 
as Vacation Judge has or has not jurindic- 
bion to dispose of nob only urgent matters 
bub also matters which camo up bidon; 
him. 

By S. 2 of 24 and 25 ^Vict. Caf>, 
104, an Act for establishing High Courts 
of Judicature in India, it was provided that 
the High Court of Judicature at Madras 


shall consist of a Chief Justice and as luany 
Judges, not exceeding 15 as Her Majesty 
may from time bo time think fit andappoinb. 
By S. 13 of the Act it is provided “ sub¬ 
ject bo any laws or regulations whicli may 
be made by the Governor-Gencral-in- 
Council, the High Court established in 
any Presidency under this Act may, by its 
own rules, provide for the exercise, by one 
or more Judges, or by Divisional Courts 
constituted by two or more ot the Judges, 
of the said High Court of the Original and 
Appellate J urisdichion vested in such 
Court in such manner as may appear to 
such Court to be convenient for the due 
administration of justice.” 


Justice of each High Court shall frc 
time to time determine what Judge 
each case shall sit alone, and what Judj 
ot Uie Court whether with or without t 
Chief Justice, shall constitute the sevei 
division Courts as aforesaid,” It is cle 
from these two sections that the Hi 
Court may by its owu rules provide j 
the exorcise by one or more Judges or 
Division Courts, of the Original a 
Appellate Jurisdiction of the Court T 
rules framed by the High Court und 
to. Id would give jurisdiction to Judges 
dispose of any matter excepting the 

which by statute they could not dispo 
of. The function of the Chief Justice 

Sit a one, and what .Judges of the Cou 
shall constitute Divisional Bench. He h 
o assign work and when work has on 
been assigned, the Judge or Judges ha 

tention’^f '^'8pose of it. The co 

ention of Mr brinivasagopalachari is th 
nowe'nrl^w"^ r 08 tricted t: 

annli f' ^ yacation Judge to urge 
applications. n the first place there is i 

grant^np^^\ 

Powei* to do SO, ev 

the jurisdiction of tl 

THa^m urgent matters onl 

me Nobificatioa published under bl 
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signature oi the Registrar is only to inform 
the public that the Vacation Judge was 
prepared to hear urgent applications, and 
not that the Vacation Judge has power 
only to hear urgent matters. Secondly 
the jurisdiction of a Judge can only be 
restricted by statute as in the case of 
appeals by persons under sentence of death 
{vide b. 3/7, Grl. Pro. Code) and as in the 
trial under the Indian Criminal Law 
Amendment Act of 1908, section 11 or by 
rules framed by the High Court under 
S. 13. 

The case of In the matter of Ahdool Sob- 
han (6) throws considerable light on this 
question. In that case an application for 
transfer was made before a Division Bench 
consisting of Mr. Justice Cunningham and 
Mr. Justice Prinsep. When the counsel 
opened the case for transfer, the learned 
Judges indicated there was no use in 
going on further with the matter and dis¬ 
missed the application. Whereupon another 
Counsel moved the Chief Justice to have 
the matter re-heard on the ground that 
the learned Judges composing the Division 
Bench did not give full hearing to the case. 
In the coarse lof the argument Chief 
Justice Garth observed ; Suppose I did 
the same thing, who is to set mo in 
order y Is a Division Bench consisting of 
two Puisne Judges in a different position 
from a Division Bench consisting of myself 
and another Judge V In such n caso the 
proper course is to appeal to Government.” 
The counsel answered : “ Your Lordship is 
undoubtedly above the other Judges of the 
Court.” To which he replied : *' As Chief 
Justice I have certain functions to perform 
in constituting Benches, but having done 
so, have I power to call them to account?” 
The learned Chief Justice held that he as 
Chief Justice could not ask the learned 
Judges to rehear the case. In that case the 
application was an application for transfer 
of a case from one Court to another 
which could be renewed on proper grounds 
as the order on a transfer application is 
not res judicata. The learned Chief 
Justice intimated that they might renew 
the application or ask the Judges if they 
were disposed to do so to hear counsel 
fully. In the course of the judgment 
reference was made to a precedent which 
happened during the time of Sir Barnes 
Peacock, Chief Justice of Bengal. To quote 
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the words of Chief Justice Garth in res¬ 
pect of that case " A Criminal Bench of 
this Court, consisting of two Judges, had 
been established by the Chief Justice in 
the usual way, for the purpose of hearing 
Criminal Appeals. Instead of sitting 
together to hear these appeals, the Judges 
thought proper to hear them separately, 
that is to say, one Judge sitting alone 
heard some of them, and the other sitting 
alone heard the rest; but the judgments 
in all the cases were signed by both Judges. 
Upon this being represented to the Chief 
Justice, he considered that in point of law 
there had been no hearing at all of these 
appeals because they had not been heard 
by a legally constituted Court and one 
Judge sitting alone had no jurisdiction to 
hear them. He therefore ordered the same 
Criminal Bench to hear them again ; and 
upon the Judges of that Bench declining 
to do so upon the ground that they had 
been already judicially decided, the Chief 
Justice sent them to another Division 
Bench, by whom they were finally deter¬ 
mined. In this view of ray learned 
predecessor I entirely agree. It is the pro¬ 
vince and duty of the Chief Justice under 
3. 14 of the High Courts Act, to determine 
what -ludge oc Judges shall decide each case 
and if two Judges are appointed by him to 
hear an appeal, it is quite clear, I think, 
that no single Judge has any jurisdiction 
to hear it.” With regard to the caso of 
The ijuerji v, Muhirnddin (7) the learned 
Chief Justice observed: “in that case a 
prisoner was committed to take his trial 
at Patna. On the application of the 
District Magistrate by letter to this Court, 
the Judge in an English Department under 
a summary order transferred the case for 
trial to Shahabad. The prisoner then 
applied to this Court for a rule calling on 
the Crown to show cause why the order 
of transfer should nob be rescinded, upon 
the ground that it had been made without 
notice to him, and that the Judge in the 
English Department has no power bo 
make it. This rule was heard by a Full 
Bench, of which the Judge of the English 
Department was a member, and with 
his entire concurrence the rule was made 
absolute.” It is clear therefore that 
where a Judge or a Bench of Judges is 
asked to dispose of a certain matter they 
have jiirisdiction to dispose of it. The 


6. [1884] 8 Cal. 63. 


7. [1876] 1 Gal. 219. 
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constitution of the Benches is the province 
of the Chief Justice and if the Judges 
refuse or neglect to be constituted into 
Benches as arranged by him and choose 
to dispose of cases as they please they 
would be acting without jurisdiction. If a 
learned Judge who has been asked to do 
admission work takes into his head to do 
Sessions work or without his being asked 
to do Original Side work calls up Original 
Side cases of his own accord and disposes 
of them he may be said to be acting with¬ 
out jurisdiction. That a Vacation Judge 
has all the powers of the High Court can 
be inferred from Cl. 36 of the Letters 
Patent which is in these terms : We do 
hereby declare that any function which is 
hereby directed to be performed by the 
said High Court of Judicature at Madras 
in the exercise of its original or appellate 
jurisdiction, may be performed by any 
Judge, or by any Division Court thereof, 
appointed or constituted for such purposes 
under the provisions of the 13th section 
of the aforesaid Act of the 24th and 25th 
years of our reign.” The Government of 
India Act of 1915, 5 and 6 George V. 
Chap. 61, 3. 108 reproduces Ss. 13 and 
14 of the older Act. In England the 
rules of the Supreme Court regulate the 
sittings during vacation. Order 63, R. 11 
provides for the selection of two Judges at 
the commencement of the long vacation 
to be Vacation Judges. R. 12 provides 
for the arrangement of the sittings. Two 
Judges sit separately or together as Divi¬ 
sional Court as occasion shall require and 
may hear and dispose of all causes matters 
and other business to whichever Division 
the same may be assigned. In Ex parte 
George Wise (8) Hamilton, J. (now Lord 
Sumner) issued a writ of Mandamus during 
the vacation. In the course of the argu¬ 
ment by Mr. F E. Smith (now the Lord 
Chancellor)* the learned Judge observed ; 

If you satisfy me that I have the 
jurisdiction to do so, I should certainly 
grant a rule nisi. A Vacation Judge is not 
a Divisional Court.” The learned counsel 
answered : It is provided by O, 63, R. 12 
that \acation Judges may sit either sepa¬ 
rately or together as a Divisional Court as 
occasion shall require and may hear and 
dispose of all causes, matters and other 
business to whichever division the same 
be assigned.^ Hamilton. J., said you 


8. 127 L. T. 391. 


may take your rule nisi,” and passed 
an order to that etlect. This shows 
that an application for a preroj^ative 
torit of mundamus which according to 
the Supreme Court orders has to he 
made to a Divisional Court of King^s 
Bench was made before a single Vacation 
Judge who granted a rule nisi and consi¬ 
dering who the learned Judge is and the 
learned counsel who appeared before him 
is, we may assume that the issue of the 
rule was within the jurisdiction of the 
single Vacation Judge. 

The practice for the office is to circulate 
Jail appeals presented under S. 420 to 
the Judges. Jail appeals are dispostid of by 
only one Judge. Notice is issued on Jail 
appeals or they are dismissed summarily 
by the Judge in Court after the appellant's 
name has been called. The Vacation Judge 
has been pursuing this practice at least for 
some years. The Vacation Judge disposes 
of matters which are ordinarily disposed of 
by a Bench of two Judges. Transfer ap¬ 
plications are as a rule made to a Bench of 
two Judges. Bub during the ^ acat on a 
single Judge disposes of transfer applica¬ 
tions. Til! recently it was the practice in 
the High Court to post Second Appeals for 
notice before a single Judge sitting in the 
Admission Court. The Admission Judge 
either ordered notice or dismissed the 
appeal. For the last few years the practice 
has been changed, and Second Appeals are 
circulated to the Judges who order notice 
if they find there are sufficient grounds for 
notice, and if they find there are no points 
of law they order the cases to be posted 
under O. 41 R. 11^ and then they come 
up before a Bench of two Judges who after 
hearing appellant’s counsel or vakil either 
order notice or dismiss them. 

If the practice obtaining here is an 
mdication of what is considered to be 

e jurisdiction of a Vacation Judge we 
nd he disposes of matters which are usu- 

% times by a Bench 

consisting of two Judges. 
I hold that Krishnan, J.’s jurisdiction to 
dispose of Jail appeals was not in any way 

^stneted by the Notification of the 20tb 
Eeg'sfcrar. the signature of the 

lan?h\dt ol^ttStVto fuglg^eoS 

to argue his case because the notifipaf* 
specificaUy stated that only urgent apph,^ 
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tiona could be made. The notification runs 
thus: The Vacation Judge will dispose 

of urgent applications which require to be 
heard immediately whether in proceedings 
on the Appellate or Original Side of the 
High Court. In any case of great urgency 
application may be made by delivering 
to the Registrar a request to transmit 
the necessary papers to the Vacation 
Judge. Under the heading ** Registrar’s 
Office” the Notification is " Escept peti¬ 
tions and applications in non-contentious, 
testamentary and intestate matters and 
appeals received under S. 420 of the Code of 
Criminal Procedure from appellants who 
are in Jail, no application other than an 
urgent application as above mentioned 
will be received or tiled during the vaca¬ 
tion.” The appellant contends that the 
office would not receive a memo, of appear¬ 
ance on behalf of an appellant in Jail 
during the vacation because in the case of 
a Jail appeal unless there is a bail applica¬ 
tion, the appeal is considered not to be an 
urgent matter. Under S. 420 of the 
Criminal Procedure Code an appellant 
in Jail may present his petition of appeal 
to the officer in charge of the Jail who 
shall thereupon forward the same to 
the appellate Court. S. 42i provides 
” that no appeal presented under S. 419 
shall be dismissed unless the appel¬ 
lant or his pleader has had a reasonable 
opportunity of being heard in support of 
the same.” This provision does not apply 
to appeals presented under 420, 
Criminal Procedure Code. R. 59 of 
Criminal Rules of Practice lays down 
” that no appeal shall be summarily reject 
ed until seven days have elapsed after its 
receipt by the appellate Court. In for¬ 
warding such an appeal, the officer in 
charge of the Jail shall invariably certify 
that the appellant has been informed that 
if he intends to appoint a pleader, an 
appearance must be put in within seven 
days from the date on which his petition 
may reach the appellate Court.” Seven 
days' time is allowed before a Jail 
appeal is circulated to the Judges. So an 
appellant has 'an opportunity of engaging 
counsel if he wishes to do so. I do not think 
the offica could have refused to receive a 
memo, of appearance from a practitioner 
on behalf of an appellant in Jail if it was 
brought to the notice of the office that the 
Jail appeal might be disposed of (during the 
vacation. There is nothing to show that 
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in this case the appellant had not had an 
opportunity of engaging counsel before his 
appeal was disposed of. So there is no 
substance in this contention. 

It is further urged that as the appellant 
was not heard there ought to be rehearing 
of the case. When an appeal has once 
been disposed of, the Court is functus 
officio and cannot rehear the appeal. This 
is quite clear'from a number of decisions 
of the Madras High Court as well as of 
other High Courts. In Banga Rao In re 
(5) it was held that if a criminal revision 
petition is dismissed on account of the 
non-appearance of the practitioner who has 
filed it, the High Court is not competent 
to restore to its file such a petition. In 
the course of the judgment reference is 
made to R. T. 40 of 1905 of this Court. 

It appears that after the dismissal of the 
appeal the learned Chief Justice thought 
that his order was wrong and he wanted to 
allow the appeal. On the matter being 
urged before him and Mr. Justice Moore, 
they both thought that they were functus 
oficio the moment they delivered their 
judgment and that they had no power to 
reopen the matter and they directed that a 
letter be addressed to Government for the 
exercise of the prerogative of mercy in 
view of the doubt which they entertained 
as to Ilia guilt. It has been brought to 
our notice that in a recent case Mr. .Justice 
Spencer who dismissed a criminal revision 
petition for default of appearance of a 
practioner restored it to file and heard 
the case on the merits. In the case of a 
criminal appeal or criminal revision peti¬ 
tion there is no provision in the Code of 
Criminal Procedure for dismissing an ap¬ 
peal or revision petition for default of 
appearance. In a criminal matter the 
question is not between party and party. 

It is the duty of the Court to go into the 
matter and dispose of it on'the merits. 
The only way of reconciling the conflict¬ 
ing decisions on this point is to hold 
that when a criminal appeal or a criminal 
revision petition is dismissed for default of 
appearance there is no decision on the 
merits and therefore there is no proper dis¬ 
posal of it according to law and the Court 
may rehear it. The order of dismissal for 
default of appearance in such cases is no 
judgment at all and the order is tauba- 
mount to an adjournment of the case tilU, 
some one appears and moves the Court to 
hear him. With due respect to the learned 


1923 Madras 


KUNHAHAMAD HAJI V. EMPEROR (Devadoss, J.) 4j.^ 


Judges who decided (1912) M. W. N. 932 I 
think that the High (Ilourt, though it is not 
bound to hear the practitioner in support 
of a criminal revision petition, is not en¬ 
titled to dismiss it for default of appear¬ 
ance but could only dispose of it on the 
merits. 

In 7 M. H. C. Reports App. 29 (Crl.) 
a ruling is given to the elTect that when a 
criminal appeal has been rejected without 
hearing the appellant’s pleader under the 
corresponding 3. 421 of the Criminal 
Procedure Code and if it appears that an 
adequate excuse has been made for the 
pleader’s non-appearance, the Court could 
restore the case to its file and hear him. 
In Emperor y. Au//?/(9) it was hold that 
a Judge who passed an order on a jail 
appeal to the effect that no appeal lay and 
that no sufficient ground appeared for 
interference in revision, was not precluded 
from entertaining 'the application for revi¬ 
sion presented by a counsel in relation to 
the same matter. It has been held in some 
cases that a judgment or order is not com¬ 
plete until it is signed and sealed and 
therefore the matter could bo reopened. 
Under b. 369 of the Criminal Procedure 
Code when a judgment has been signed it 
is final, and there is no power loft in the 
Court to reopen the case. 

The Bombay High Court in Empresa v. 
Mnhomed YasltiJi (10) takes a narrow view 
with regard bo the power bo rehear crimi¬ 
nal appeals and revision petitions dismissed 
for default. But with great respect to the 
learned Judges of the Bombay High Court 
I consider that w’hon a criminal appeal or 
revision petition is dismissed without hear¬ 
ing, there is no judgment at all and the 
learned Judge or the Bench which disposed 
of the matter for default of appearance 
could rehear the matter. 

The third point argued is that the High 
Court has power to revise an order passed 
in a criminal matter. I think this is con¬ 
cluded by authority. The earliest case on 
the point is in Queen v. Godai ReoiU (11) 

A Full Bench of the Calcutta High Court 
presided over by Sir Barnes Peacock held 
that the High Court could not entertain an 
application to review a judgment passed by 

iti m a crim inal case. The learned Judge 
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(1005) 27 All. 92=1 A. L. J 
N. 1)5. 

(l')02) 4 Bom. 101. 

5 W. R. Crl. 61. 
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observed at P. 63. The Code of Crim¬ 
inal Procedure does not contain any provi 
eion expressly authorising a review of 
judgment in a criminal case after the 
judgment has been recorded. The Code of 
Criminal Procedure was passed after thu 
Code of Civil Procedure. The latter con 
toins a section expressly authorising review 
of judgment hut the former contains no 
corresponding section. From this it may 
reasonably bo inferred that the Legisla¬ 
ture did not intend to confer in criminal 
cases a power similar to that whicli 
had been given in civil cases.” Now the 
Code of Criminal Procedure has been 
amended a number of times, and the 
Legislature has not chosen to give a power 
of leview to any Court in a criminal case. 

369 is relied upon as showing that the 
High Court has power by implication to 
review a judgment passed in a criminal 
case, rethink such a contention is unten¬ 
able. b. 369 runs thus; No Court 
other than a High'Court, when it has sign¬ 
ed its judgment shall alter or review the 
same, except as provided in S. 395 and 
‘184 or to correct a clerical error ” The 
exception contained in S. 369 is with re¬ 
ference to the power of review in regard 
to cases decided by a Judge of the Hi«h 
Court presiding over the sessions when 
points are reserved for consideration by 
he Full Bench, or on the certificate of 
the Advocate-General. The cases reported 
m Queen Lviprcs v. Diirga Charan (3) 
Queen Empress v. C. P. Fox (4). In the 
matter oj Gibbons (1) are all authorities for 
^e pMition that a Division Bench of the 
High Court has no power to review its 
ludgment pronounced in a criminal revi- 
Sion case or a criminal appeal. 

In this case the appellant has not ap- 

1 ^ that this 

Bench which did not hear the case origin¬ 
ally has no power to review the order 
In these circumstances the order of Mr' 
Jus ice Knshnan made during the vacation 

Appeal dismissed 
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Keiseman, J. 

Budhavarom Narasimhulu Chetti. 



Peti- 

feioDer 


Noota Ibbundnim Nagaram Varu by repre¬ 
sentative lievoor Subbaroya Chelty 

... Respon¬ 
dent. 


C. R. P. No. 683 of 1921, dated 29th 
November 1922, under S. 25 of Act 
IX of 1887 praying the High Court to 
revise the decree of the Court of the 

Dt. Munsif of Chittoor in Small Cause Suit 
No. 107 of 1921. 


(a) Community—rroinise to pay to. 

A person can mako himself liable to a com¬ 
munity by agreeing to pay a certain sum of 
money to it. It has been held in several cases 
that an indefinite body like the Vysia commu¬ 
nity of ^(ogarala can own property’ (Case Law 
discussed.) 

(b) Contract Act S. 2— Consideration. 

It is not necessary that consideration should 
move from the person to whom the promise is 

made. 


T. K. Srinivamthatha Chariar and B. 
Thirumalaiihatha Chariar for the peti¬ 
tioner. 


promise to pay any money to a fluctuating 
body like the Vysia community of Moga- 
rala is legally enforceable. I may say at 
once that I do not look upon the document 
executed by the Ist defendant as a pro¬ 
missory note or negotiable instrument; it 
is really only a memorandum of what he 
orally promised to pay at the time of the 
death of the deceased. Therefore the 
question whether a promissory note can be 
executed in the name of a community does 
not aiise for decision. The only question 
is whether a person can make himself 
liable to a community by agreeing to pay 
a certain sum of money to it. The frame 
of the suit in the present case cannot be 
objected to, because leave was obtained by 
the plaintifi' Siibbaraya Chetti to sue on 


behalf of the Vysia community of Mogara- 
la under O. 1, R. 8, C. P. C. It has beer 
held in several cases that an indefinite 
body like the Vysia community of Moga 
rala can own property ; vide Navroji 
Manehji Wadia v. Dastnr Khursedji Man- 
cherji (l), The Secretary of State for India 
V, Haihat Bao Hari (2), and Periyava 
Nadar v. Vehimimiqa Nadar (3), and the 
position has also been recognised by the 
Privy Council in Idris v. Mrs. Jane 


S. Jagadisa /?/er—for the Respondent. 

JcDGMKNT :—This is an application 
to revise the decree of the District Munsif 
of Chittoor in Small Cause Suit No. 107 
of 1921. The suit was brought for a sum 
of Rs. 28-00 and interest thereon 
Rb. 9-10 0 in all for Rs. 37-10 0 alleged to 
be due on account by the defendants to 
the Vysia community of Mogarala village 
in Chandragiri Taluk, as evidenced by a 
deed executed by the 1st defendant. It 
says On 3rd March 1918, I, Budhavaram 

Narasimhulu Chetti said at the time of the 
death of Budhavaram Chengalroya Chetty 
that I would pay Rs. 28-0 0 to Mogarala 
Nootayibandum Nagaramvaru as charity. 
Interest should be charged hereon at the 
rate of Ro. 10-0 per cent per mensem. T 
shall pay the amount of principal and 
interest thereon to the aforesaid Nootayi- 
bandam Nagaramvaru on 15—10—1918.’' 
There is clear evidence that the 1st defend¬ 
ant did undertake to pay Rs 28-0-0 and 
interest to the Vysia community of the 
village in question. 

The main objection taken by the 1st 
defendant before me is that such a claim 
as this could not be enforced at all as no 


Skinner (4); where a right of pre-emption 
was allowed to be enforced in favour of an 
indefinite body like the occupancy tenants 
in an estate in the Punjab. 

The petitioner has cited some cases 
from the Allahabad Reports on the autho¬ 
rity of which he contends that the present 
suit should be dismissed as improperly 
laid. The cases cited are Yusuf Beg v. The 
Board of Uoreign Missions of the Presbyte¬ 
rian Church of Neic York in America 
through the Revd. IT. F .Johnson, Principal 
Officer, (5), Panchaiti Akhara v. Garukuar 
(6), and The Mahomedan Association of 
Meerut v. Bakhshi Bam (7). Now all these 
cases deal with suits which are brought in 
the name of a community or indefinite body 
of persons by some one individual or more 
without any authority being obtained by 
that individual or those individuals either 
under O. 1, R. 8, Civil Procedure Code 

1. (1003) 23 Bom. 20 (40) 5 Bom. L. R. 745, 

2. (1003) 28 Bom. 276=0 Bom. L. R. 43. 

3. (1021) 30 M. L. T. 47 (H. C.)=0t I. 0. 618. 

1. (1020) 82 P. R. 1910=15 P. W. R. 1919 

56 I C. 723. 

5. (1801) 16 All. 420=(1804) A. W. N. 154. 

6. (1807) 20 All. 167=(1808) A. W. N. 7. 

7. (1884) 6 All. 284. 
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or by getting the body registered under 
the Societies Registration Act or any other 
Act, and it was held that such suits 
were not properly instituted. Bub these 
decisions do nob apply to the present case, 
as in this case leave has been obtained 
from the Court by the plaintiff to sue on 
behalf of the community. The petitioner 
has also cited the case in Maliaraj Bahadur 
Singh v. Gandmirl Singh. (6) That case 
does nob seem to have any direct bearing 
on the present case. What was held there 
was that a right to hunt in a certain 
jungle for a day in the year cannot be 
acquired as an easement by ‘iO years’ 
enjoyment, under S. 2b of the Limitation 
Act of 190S, by the members of a bribe 
such as the Sonthals or Gbarwalis. lb is 
nob necessary bo consider whether that is 
rightly decided, because here no such ques¬ 
tion is raised. The only quesbion boro is 
whether a body like the Vysia community 
of Magaraia which I understand consists 
of a very few individuals can enter into 
a contract to receive money from a third 
party. 1 have no doubt that as they can own 
property they can do so just as they can 
enter into contracts to pay money for 
work done for them. I therotoro overrule 
the first oi)jecbion. 

Another objection has been taken in this 
case, namely, that on the face of the docu¬ 
ment, Ex. A (I) the promise to pay is not 
supported by consideration, because it was 
only intended as a charity as che docu¬ 
ment says. The District Munsif has consi¬ 
dered this point and has found on the evi¬ 
dence given in this case that although 
Ex. A speaks of the payment as a matter 
of charity, there was consideration ior the 
payment inasmuch as the members of 
the Vysia community of Mogarala helped 
Isb defendant in carrying the corpse of the 
deceased brother and in having the crema¬ 
tion of the dead body carried out and that 
instead of bargaining for payment to bhem- 
solves they asked that payment should be 
made to the community as a whole. I 
think the District Munsif is right in his 
view that this would form sufficionb con- 
siderabion for the promise to pay R. 23-0-0 
to the community. It is nob necessary 
that consideration should move from the 
person bo whom the promise is made. The 
fact that the document docs nob mention 

8. (lJl7j 2 Pat. L.J. 323—2 Pat. L. \V. 232 — 
33 I. G. 808. 


this is only a matter bo bo taken into con¬ 
sideration in weighing the evidence : it <hjoH 
nob prevent such evidence as lias hcen 
given in this case from being given. This 
objection also fails. 

As both the points taken in the Revision 
Petition fail, the Revision petition itadf 
fails, and is dismifised with costs. 

Pelilion diauu rx i. 
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3PE^XER AND VenKATASUBBA RAO. JJ. 
The British India Steam 

Xavigation Co. ... Petitioner 

(Defoodaobj. 



11 . M. Shara/alltf, Merchant, 
hu his Agent H. S. 


Mahomed Buog ... Respondeat 

(PlainliflJ. 

^ C. R. P. No. 799 of 1921, dated 2Jrd 
November 1922, under S. 115 of Act \ of 
1903, praying the High Court to revise the 
order of the Full Bench of the Court of 
Small Causes Madras, dated the 16th 
August 1921. 


(:ij Cieil P. C. S. 115 — hiiniiixtioo. 
if Iho erronooas dgcisioa ol a Subordinate 
Court involves a refusal to deal with a petition 
made to it, its action amounts to a faiiuro to 
oxorci.so a jurisdiction vested ♦ in io bv law 

LP 466J 


(bj Presidency C. C. Act (15 of 1882) e’. 32 
and 3-> —is ci.'siKg of Court. 

When a Court is adjournod for the vacation 
but the notiiicaiioQ stages that the eourt will b© 
open on certain days for the reception of plaints, 
petitions and other papers, the Court cannot be 
treated as closed on those days when it was open 
for the above purpose. Asa matter of practice, 
it is well understood that plaints, which are not 
presented in the Presidency Small Cause Court 
on the days when the office i-s open for recoiving 
them during the vacation, become time-barrel 
after the expiration of the period of limitation 
appropriate to such suits and plaintids cannot 
claim^ to exclude the whole of the Small Cause 
Court’s vacation. The words “ other papers” are 
very wide and must include applications for re¬ 
trial of the suit 


[P. 43'i. Col. 2, P. 437. Col. l.j 

Sydneu Smith instructed by Bnghtwell 
and Moresby —for Petitioners. 

A. Venkatarayahah and L. Venkata- 
narasiah —for Respondents. 

■' a petition under 

&. ilo, C. P, C. to revise the order of two 
Judges of the Presidency Small Cause 
Court rejecting as being out of time an 
application for retrial of a Small Cause 
buit tried by a single .Judge of that Court, 


436 BRITISH INDIA STEAM NAVIGATION CO. V. H. S. MAHOMED BHOY 1923 Madras 


A preliminary objecbion is raised that 
the High Court has no power of revision 
over an erroneous decision of a Small 
Cause Court on a question of limitation. 
It was held by a single Judge of this Court 
in Kiippusivami Iyengar v. Narayana 
Iyengar (1) that an alleged erroneous deci¬ 
sion of a Small Cause Court on a question 
of limitation was -nob liable to be revised 
under 3. 115. C. P. C., and in Letters 
Patent Appeal Kuppusioaini Iyengar v. 
Narayana Iyengar (2) this view was upheld. 
In the present case, however, the result of 
the two Judges’ decision on the question of 
limitation has been that if they were 
wrong in so deciding, there was a failure 
on their part to exercise a jurisdiction 
vested in them and this will be within 
the scope of S. 115. In Sundaram v. 
Mansa Mavuthar 3, it appears from the 
judgments of the learned Chief Justice and 
Kumaraswami 3aabri, J., tliat, if the erron¬ 
eous decision of a Subordinate Court 
involves a refusal to deal with a petition 
made to it its action amounts bo a failure to 
exercise a jurisdiction vested in it by law. 
This distinguishes the present case from 
cases where no question of jurisdiction is in- 
volvedtby the decision on a point of limita¬ 
tion. The objection, therefore,fails. 

The judgment in the Small Cause Court 
which occasioned the application for 
retrial was pronounced on lOth May 1921. 
The application under S. 38 of tho Presi¬ 
dency Small Cause Courts Act was made 
on July loth. That section provides 
eight days within which to make an 
application for a new trial or for reversal 
of the decree or order of a Judge who has 
disposed of a contested suit. The Presi¬ 
dency Small Cause Court was closed for 
the vacation (rom May IGth to July 16th 
inclusive. S, 10 ot the General Clauses 
Act provides that if a Court is closed on a 
day upon which an act is allowed to be 
done the action shall be considered as 
done in due time if it is done on tho next 
day afterwards on which the Court is open. 
It is clear then that, if the applicant was 
entitled to exclude the whole vacation of 
the Small Cause Court, his application 
made on the 15bh of July was in time, but 

1. (1013) IGM. L. T. 438=1 L. \V. 855 = 
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2. (1916) 19 M. L. T. 24=3 h. W. 36= 
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nob otherwise. Under S. 92 of Act XV 
of 1882, the Small Cause Court is bound to 
draw up a list of holidays and vacations 
and to obtain the approval of the Local 
Government to it. The notification for 
the mid-summer vacation of 1921 provides 
that plaints, execution applications and 
other papers will be received only on the 
days on which the Judge sits.” Those are 
the words of para. 5 of the notification. 
Para.2 deals with the sitting of the Vacation 
Judge on Wednesdays and Thursdays for 
the disposal of emergent work. Para. 3 
deals with cases which require immediate 
attention foe which the party concerned 
has to give 24 hours of notice to the Regis¬ 
trar. Para. 4 deals with the receipt of 
monies and urgent applications referred to 
in para. 3. It is conceded that tho present 
application was nob an urgent application. 
Urgent applications may include applica¬ 
tions, for attachment before judgment, 
applications for injunctions, stay of 
execution and such like matters ; bub the 
fact that a plaint or petition is about to 
become time-barred will nob of itself make 
the presentation of it an urgent matter, 
provided that it will be in time, if presented 
on some later date owing bo the exclusion 
of days when the Court is closed. If the 
present application was capable of being 
received on tho next day on which the 
Vacation Judge sab after the expiration of 
8 days from the date of the order sought 
bo be set aside, then tho Court cannot be 
regarded as closed upon that date when 
the application might have been made. 
When a Court is adjourned for tho vacation 
bub the notification states that the Court 
will be open on certain days for the 
reception of plaints, petitions and other 
papers, tho Court cannot be treated as 
closed on those days when it was open for 
the above purpose. This is the effect of 
tho I''ull Bench decision in Nachiyappa v. 
Ayyasamt (4), in which four out of five 
Judges concurred. This principle was 
followed in another Full Bench of this 
Court in Eeceiver of the N, d M. Estates 
V. Suraparaju (5). In Parvatheesam 
V. Bapanna (6), it is implied that a Court 
cannot be regarded as closed on dates 
when arrangements were made and notifi¬ 
ed for the reception of plai nts. The not e 

4. (1882) 5 Mad 18:MF. B.) . 

5 (1915) 29 M. h. J. 125=(1915) M. \V. N. 408 
=29 I C. 449. 

6 (1890) 13 Mad. 447. 
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in Ml*. Rustiomji’s Law of Limitation 
under S. 4 of the Limitation Act sugf^ests 
that a different view has prevailed in the 
Calcutta, Bombay and Punjab Courts on 
the question whether a Court is closed 
when the office is open for the reception 
of plaints and petitions, f have referred 
to the cases in Ra^it Venkata Baninia v. 
Eheroch MuU (7), Maharajah liaveneswai 
Prasad Singh v. Baji Xath Ram Goenka (8j 
and Rauchoradas v. Pcstonji (9). These 
cases turn upon the terms of the notitica- 
tion for the closure of the Court and the 
practice prevailing in those Courts. They 
do not diminish the authority of the Full 
Bench decision of our Court by which we 
are bound. As a matter of practice, it is 
well understood that plaints, which 
are not presented in the Presidency Small 
Cause Court on the days when the office 
IS open for receiving them during the vaca¬ 
tion, become time barred after the expira¬ 
tion of the period of limitation appropriate 
to such suits and the plaintiffs cannot 
claim to exclude tlio whole of the Small 
Cause Court’s vacation. 


It is however, argued that applications 
under S. 38 of the Act are applications of 
a special nature and are not plaints, 
execution applications or other papers,’ 
within the meaning of para. 5 of the noti- 
fication, and secondly that the notification 
is not in conformity with S 92 of the Act 
which requires the list of holidays and 
vaculioH to be notified. It is contended 
that a vacation means a continuous holi¬ 
day which cannot be whittled down by 
an announcement that the Court will be 
open for the receipt of plaints and other 
papers. On the first point I am of opinion 
that the words other papers ” are very 
wide and must include applications of this 
nature, unless there is anything to indi¬ 
cate the contrary. Secondly in the Full 
Bench decision in Nachiuapini v. Aaga- 
sami (4). it was not considered llegal or 
irregular that the District .Judge should 
have appointed certain days for the 
presentation of plaints and petitions to 
the ministerial officer in charge during his 
absence. O. 41, R. 1 of the rules of the 
Small Cause Court (1912) in force in the 
Presidency Small Cause Court provides for 
applications under S. 38 being presented 
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to the Registrar or such other officer an 
the Chief Judge appoints. There is 
nothing to show that during the dayo on 
which the Vacation Juflgo sat there was 
nobody aubhoriv:od to r(3ceive plaints and 
applications presented on those fla\B. [ 
am therefore not ijreparcd to hold that 
the notification was illegal or contravened 
the provisions of S. 9i of tlio Act, 
altliough I consider that future notifica¬ 
tions should be more precisely worded, so 
as to leave no doubt as to when applica¬ 
tions under S. 38 will be received. Tlie 
order against which this petition is pre¬ 
ferred thus appears to be right and does 
nob need to be revised by us. 

The pebitifin is, therefore, dismissed 
witli costa. 

VKNKATAStMiBA Ibvo, J. The decree 
of the Small (’ause Court is dated the lOfch 
May 192]. On the Ibth ^lay, t.he Small 
C-iuBo Court adjourned for the long vaca¬ 
tion. The defendant tiled an applica¬ 
tion for new trial under S. 38 of the 
Presidency Small Cause Courts Act 
IXV of I8S2) on blie flay when the Court 
re-oponed after the annual recess. The 
Full Bench of the Court of Small Causes 
rejectefl the application as being out of 
tune. L'lidcr S. 38 the application for new 
trial eiiouid be presented within 8 days 
from bh.e date of the decree. 

It has been orgued before us that, as 
the Court was closed from the l6th May 
to the 16th July, the application should be 
held to have been filed in time as it was 
filed on the re-opening day. 

'The question turns on the construction 
of the notification published under S. 92 
of the Act, which enacts that the Small 
Cause Court shall draw up a list of holi¬ 
days and vacations to be observed in the 
Court and shall submit it for tlie approval 
of the Local Government, and that such 
list, when it has received such approval 
shall be published in the local official 
Gazette. The wording of the notiticabion 
has led to this difficulty and though it 
must be said that it is somewhat obscure 
there can be no reasonable doubt in regard 

bo Its interpretation. The nobitication 
runs as lollows :— 


Except as hereunder mentioned, the 

Madras Court of Small Causes will be 
closed for the midsummer vacation from 

Saturday 

the 16th July 1921, both days inclusive 
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2. His Honour the third Judge Mr. 
Zyn-ud-din, Bar-at-Law will sit as Vaca¬ 
tion Judgo on Wednesdays and Thurs¬ 
days for the disposal of emergent work. 

3. In any case which requires immedi 
ate attention, the party concerned or his 
Vakil may give 24 hours’ notice of the same 
to the Kegistrar, when the papers will be 
sent to the Vacation Judge for disposal, 
after hearing the party, if necessary. 

4. The office of the Kegistrar will be 
open from Wednesday to Friday in each 
week from 12 noon to 4 p. m. for the 
receipt of moneys and of urgent applica¬ 
tions referred to in para. 3 supra. 

5. Plaints, execution applications and 
other papers will be received onhf on the 
days on which the Judge sits.” 

It will be observed that the very first 
clause, while stating that the Court will be 
closed for the midsummer vacation, men¬ 
tions the qualification, except as here¬ 
under mentioned.” The material clause is 
Cl. 5. It moans that the Court will be 
open on Wednesdays and Thursdays for 
the reception of plaints, execution applica¬ 
tions and other papers; pleadings or proceed¬ 
ings referred to in Cl. 5 are nob intended to 
be disposed of by the Vacation Judge, Ibis 
therefore curious that, instead of providing 
that plaints, etc., will be received only on 
Wednesdays and Thursdays, the clause 
refers to “ the days on which the Judge 
sits.” Those days are Wednesdays and 
Thursdays, as Cl. 2 shows ; bub there was 
no reason to refer to them in the manner 
in which they have been referred to in Cl. 5. 
It has been B.rgaed by iNIr. Sydney Smith 
on behalf of the defendant that Cl. 5 must 
be regarded as referring bo ” urgent applica¬ 
tions ” mentioned in Cl. 4. I do nob think 
that, on a careful reading of this notifica¬ 
tion, this contention can be accepted. 

Cls. 2, 3 and 4 deal with “emergent work” 
or *'urgent applicabionB ” bub cl. 5 deals 
with quite a different subject. This clause 
is of the first importance and one would 
naturally expect that the matter contained 
in it would be clearly expressed and in the 
forefront of the notification, whereas its 
actual position and wording are apt to 
mislead. 

The fourth clause says that ” the office 
of the Kegistrar will be open.” This im¬ 
plies that it is otherwise closed, bub there 
are no words to indicate that the office of 
tho Registrar will remain closed except as 


provided for by CL 4. What is really 
meant is, that the Small Cause Court and 
the office of the Kegistrar will be closed 
during the recess, except as provided for 
in the notification, 

Mr Sydney Smith has next argued that 
the notification is ultra vires, because the 
word vacation” used in S. 92 is different 
from holidays and that the Court was not 
justified in making rules providing for 
work to be done during the vacation. It 
is not necessary to deal with this matter 
at great length because the point is con¬ 
cluded by authority. In Nachippa Mud- 
ali w, Ayiiasami Ayyar % Full Bench 
of this Court had to consider a similar 
notification and the publication of such 
rules was treated as a matter having the 
sanction of general usage. In the judg¬ 
ment it was observed that the judicial 
sittings of the Court may be adjourned 
but tho office of the Court might still 
remain open for the presentation of the 

pleadings. Parvateesam v. Bappanna (6) 
also recognises this practice. There the 
Court was closed for tho annual recess 
from the 23rd April and the plaint was 
presented on the 26bh April. Arrangement 
had been made and vluly notified for the 
reception of plaints on every Monday and 
Thursday during the recess. The 23rd 
April happened to be a Monday. It was 
contended bliat the suit w'as barred and 
blie plaintiff’s answer was that the 23rd 
April was a " Iccal holiday,’ that he was 
therefore entitled to present the plaint on 
Thursday the 26bh. The learned Judges 
remanded the case for ascertaining whether 
the 23rd was a *' local holiday and 
whether the Court was closed on that day. 
This of course implies that, if tho 23rd 
was nob a “local holiday ’ the suit would 
have been barred notwithstanding the fact 
that the 23rd fell during the recess. 
Nachiyappa Mudali v. Ayyasami Aiyar (4) 
was referred to by a Bench of this Court 
with approval in Komuru Appalaswartii v. 
Pain Narayayiaswamy (10). 

Even if in any other province a different 
view had been taken we would be bound by 
the authority of the decisions mentioned 
above, bub I do nob think that a different 
rule has been enunciated in any case 
decided by any other Court. In Ban- 
chordas Tribhoioandas v. Pestonji Jeg^ 
hanjir (9) the notification seems to have 

10 . (1018) 36 M. L. J. 62=49 I. 0. 626. 
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provided only for “ urgent*’ work during 
the vacation and it was held that 
the filing of a plaint or the filing of an 
appeal could not be considered as work of 
an urgent nature. 

Rani Venlcataramania v. KJierodee Mull 
(7) and Maharaja Eameswar Prasad Sin(fh 
V. Baij Nath Ram Goenka (8)'afi'ord ns no 
assistance whatsoever because the terms 
of the notification have nob been set out in 
the reports of the cases. 

There remains another objection to ho 
dealt with. It has been argued that 
applications for new trial are not explicitly 
mentioned in Cl. 5. But the words 
others papers” are comprehensive enough, 
although a more apt expression might 
have been used. It is not denied that 
Cl. 5 was always treated as applicable 
also bo applications for new trial. I am of 
the opinion that this contention also must 
fail. Petition dismissed. 
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Wallace, J. 

l])er ... Petitioner— 

(Complainant). 


Sunday am PUlai and 

others ... Respondents 

(Accused). 

Cr. R. 0. No. 204 of 1922, dated Ifith 
November, 1922, under Ss. 435 and 439 of 
the Code of Criminal Procedure, 1898 
praying the ETigh Court to revise the order 
dated IGbh January, 1922. 

Criminal P. C.. S. 217 —Trial a.s a war. ant 
case but charge loith summons case offence. 

^ 217 seoTTis to bo intondQil to lay down a 
general principlo that .a person charged with a 
summons ca«e offence is entitled in law to an 
acquittal if the complainant is absent : and this 
right should not be denied to him simply 
because the !^fagist^ate has adopted a warrant 
case procedure in the trial of the case. 

[P. 439, Col. 2.] 

The general principle must be that the right of 

the accused to benefit under S. 217 of the Code 
of Criminal Procedure does not depend on the 
procedure which the ]\(agi.strat6 chose to adopt 
and was constrained to adopt by the complaint as 
laid, but on the nature and class of the offence 
for which he is being tried, at the time of the 
complainant’s failure to appear in Court. The 
plea that the date of hearing was a holiday is 
not a sound excuse for complainant appearing to 
prosecute his case, and a legal reason for the 
Magistrate refusing to act under the peremptory 
provisions of S. 247. 

[P. 440. Cols. 1. 2.] 


S. Swaminathan--ior Potibioner. 

The Public Prosecutor —for Govorrimonb 
and V. L. Ethiraj for let Accused. 

Order :—The first point for decision in 
this case is whether the lower Court had 
any jurisdiction to acquit the accused uriflor 
S, 247 of the Cole of Criminal Procedure. 
Perusal of the lower Court’s proceeding 
shows clearly tliat the accused was charged 
under 3. 430, I. P. G., a warrant case 
offence, that the lower Court tried the 
accused under the procedure laid down 
for the trial of warrant cases, but even¬ 
tually framed a charge under 3. 426, 
I. P. C., a summons case offence, bub 
still proceeded wifli tlie trial under 
warrant case procedure, recilling the 
prosecution witnesses for further cross- 
examination and then eventually acquitted 
accused under 3. 247 of the Code of 
Criminal Procedure on the ground that 
the complainant (petitioner) was absent 
on ^ the ^ adjourned date of hearing. 
Petitioner's case is that the lower Court 
having elected to try the case by warrant 
case procedure, had no power to act under 
3. 247 of the Code of Criminal Procedure, 
which applies only to cases tried under 
Bumraons case procedure. 

No doubt b. 247 appears in the Chapter 
headed Of tho trial of summons cases ” 
and not in the Chapter headed “ Of the 
trial of warrant cases, but in my opinion 
that does not settle the point at issue, 
b. 247 seems to me intended to lay down a 
general princijjle tliat a person charged 
with a summons case offence is entitled in 
law to an acquittal if the complainant is 
absent ; and I cannot see why this right 
should be denied to him simply because 
the Magistrate has adopted a particular 
procedure in tho trial of tho case. Ex 
hypothest in such contingency, the com¬ 
plainant has so exaggerated his case that 

the Ma,giBtrate had totry it as a warrant 

case, whereas, if the complainant had not 
exaggerated it, and the Magistrate had 
tried It as a summons case ah initio, the 

acquittal on the ground of complainant’s 

absence, could have been perfectly legal 
I cannot see any justiheation either in law 
or in reason why accused should lose this 
right to demand an acquittal merely 
because the complainant exaggerated the 
case against him. To hold otherwise 
would be to allow a pure technicality to 

negative a substantial legal right. If any 
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conflict arises between technicalities and 
the legal rights of an accused person, 
undoubtedly the latter must prevail. 

I And no reported cases directly in point. 
That reported at liajjiayain Koonicar v. 
Lola TamoH Raul (1) was a case in which 
the Magistrate purported to pass an order 
under 3. 247 of the Code of Criminal 
Procedure in respect of a warrant case 
offence, which was clearly illegal. The 
case reported in Queen-Empress v. Papadxi 
(2), lays down that when a Magistrate 
finds that a warrant case charge fails, he is 
not prevented from then and there trying 
the accused for a summons case offence, 
which he finds to have been made out, under 
the procedure for trying summons cases. I 
take it that this means that, when running 
through the trial of a warrant case, the 
^Magistrate is satisfied that only a summons 
case charge will stand, tho rest of the trial 
though technically a continuation of the 
warrant case trial is really a summons case 
trial. In the case reported in Gangasaran v. 
Emperor (3) the question decided was that 
a case begun under warrant case procedure 
should be continued under that procedure 
and the applicability of 3. 247 of the Code 
of Criminal Proceduro to cases so tried 
was not considered. 

The general principle must be that the 
right of the accused to benefit under vS. 247 
of the Code of Criminal Procedure does 
not depend on the procedure whicii the 
Magistrate chose to adopt and was con¬ 
strained to adopt the complaint as laid, 
but on tho nature and class of the 
offence for which he is being tried, at the 
time of the complainant’s failure to appear 
in Court. I find therefore nothing illegal 
in the lower Court’s procedure. 

The next point taken is that tho peti¬ 
tioner had good reasons for nob appearing 
at the hearing of 16 -1—1922. Petitioner 
was well aware that the hearing was going 
on on that day at Abhiramam since he was 
served with summons for that day and 
place. His plea that he could nob find 
the Magistrate at Abhiramam is disin¬ 
genuous, since the Magistrate was bolding 
his Court at the usual place where he 
used to hold it wjjien camping at Abhira- 
imam. The plea chat 16—1—1922 was a 
{holiday was not a sound excuse for peti- 

1. fl834) U ^ 
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tioner not appearing to prosecute his case, 
and a legal reason for the Magistrate 
refusing to act under the peremptory 
provisions of S. 247 of the Code of Criminal 
Procedure. 

I am not prepared to interfere in this 
case and dismiss the petition. 

Petition dismissed. 


1923 Madras. «0 

Ramesam, j. 

A. Rarichan ... Petitioner— 

Defendant. 


V. 

Elamhilakad Vazhayil 
Damayanti and 

another ... Plaintiffs— 

Respondents. 

Civ. Rev. No. 131 of 1922, dated 2lBt 
November 1922, under S. 25 of Act IX of 
1887, from Munsif of Calicut inSm. C. 
Suit No. 248 of 1921 dated 29bh September 
1921. 


Mortgage—Sitb~Mort(fa(jce‘s rights against stranger. 

A sub-mortgagee, after redemption of the origi¬ 
nal mortgage, has no further rights against the 
mortgaged property and his remedy, if any. is 
against the sub-mortgagor. 20 t‘al. 2tlP. But 
the sub-mortgagee can still pursue his rights 
against ;‘ny property in the hands of the sub- 
mortgagor into which tho security was converted. 
Tho pin intiff as sub-mortgagee can, as against a 
.stranger, subrogate himself only to such rights 
:is his sub-mortgagor can have as against the 
stranger and is bound by tho decreo between his 
sub-mortgagor and the stranger and cannot get 
rid of it by showing that it was erroneous unless 
tho decree was obtained by fraud and collusion 
and unless really what was decreed in favour 
of the stranger in fact belonged to the sub-mort- 
gagor. 

K. P. Ramakrishna Iyer —for Petitioner. 

K. Kutikrishna Menon —for Counter 
Petitioner. 


Judgment The facts of the Small 
Cause Suit out of which this revision 
petition arises may be briefly stated as 
follows :—Certain properties were mort¬ 
gaged jointly to Chandan (the Isb defendant) 
and Bapputi (now represented by the 3rd 
defendant). Chandan sub-mortgaged his 
interest to Damayanti (the plaintiff) and 
Bapputi, his interest to Rarichan (the 
2nd defendant). The jenmi (Ayyapan) 
brought a suit to redeem the mortgage in 
O. S. No. 145 of 1916. In that suit 
Damayanti was not a party; but Rarichan 
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was impleaded as 4bh defendant and 
claimed compensation for a shop on the 
footing that it was in the portion sub- 
mortgaged to him by Baputti, and in 
appeal this question was decided in his 

favour. A. S. No. 18d of 1917 of the 

Temporary Subordinate Court of Palghat. 

Damayanti filed the present suit on the 
ground that the shop was in the portion 
sub-mortgaged to her and not in the portion 
sub mortgaged to Rarichan, that O. S, 
No. 145 of 1916 was wrongly decided on 
account of the collusion and fraud of 
Chandan and Rarichan, that the amount of 
compensation ought to have been awarded 
to Chandan and that she is now entitled 
to it as his sub-mortgagee. The District 
iMunsif found there was no collusion but 
also found that the shop was in the portion 
belonging to the Ist defendant and gave 
plaintiff a decree. The 2Qd defendant 
(Rarichan) tiled this revision petition. 

Before me it is contended by the peti¬ 
tioner (1) that after the decree in O. S. No. 
145 of 19J6, the rights of the sub-mort- 

gagoe were extinguished (‘2) even if they 
were nob, the plainbitl's remedy is against 
the ist defendant. 

In support of the Ist proposition, the 
petitioner relied on SinfjaravelU' Udai/an v. 
Ramiijer (1) and in PoosarLi Cliniaswtimu 
V. Katta Moo) i \'p,nkata liomakrimaua. (2) 
The former decision w'as dissented from 
in Venkaiarama lnnr v. Esumm Row- 
than (3) which followed Gosto Behary Pyn*' 
V. Shih Nath Dutt. (4) As to the latter case, 
all that was meant by it is that the sub- 
mortgagee after redemption of the mort¬ 
gage, has no further rights against the 
mortgaged property and his remedy, if 
any, is against the sub-mortgagor. It is 
clear from 20 Cal. 241, that the sub-mort¬ 
gagee can still pursue his rights against 
any property in the hands of the sub-mort¬ 
gagor into which the security was con¬ 
verted. 

Bub, does it follow from this that the 
plaintiff is entitled to a decree against the 
2Dd defendant on the ground that he ob¬ 
tained the compensation which ought to 
have been paid to the Isb defendant ? There 

1 . irm) la m. l. j. sog. 

2. {1017) M. W. K. Ill—i L. W. 502 — 
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4. (1803) 20 Cal. 241. 
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is no privity of any kind between plaintiff 
and 2nd defendant. It is true that the find¬ 
ings in O. B. No. 145 of 1916 do not bind 
plaintiff. But blie decree therein binds Ist 
defendant. While it may be open to the 
plaintiff' bo show against Chandan that the 
findings in (). 3. 145 of 1916 are erroneous 
and that he gob in redemption a much smal¬ 
ler amount than he was entitled to, (assu¬ 
ming that it serves any useful purpose), 
I do not think she can earmark the com¬ 
pensation in the hands of 2nd defendant 
as money still belonging to lab defendant 
and still available bo plaintiff’ as security 
for her sub-mortgage, Ity reason of such 
error. The facta in 20 Cal. 241 are dis¬ 
tinguishable. There the money decree- 
holders of the patnidars drew out the 
sale-proceeds in execution of their decrees 
against the patnidars to whom they were 
coDsidcred to belong, apart from the 
decrees. In the present case, it cannot 
be said that the compensation originally 
belonged to the Isb defendant and that the 
2iid defendant drew the money on account 
of some decree or other right he was seek¬ 
ing to enforce, lb was held, as between 
the 1st and 2nd defendants, that the 
amount did nob belong to the Isb defend¬ 
ant and this decision is binding on the Isb 
defendant. Except on the ground of 
fraud or collusion, which the District 
Mnnsif has found against, the plaintiff' 
cannot regard the amount in the hands of 
the 2nd defendant as money belonging to 
the Isb defendant so as to be available 
as security for her sub-mortgage. The 
plaintiff as sub-mortgagee can, as against a 
stranger, subrogate herself only bo such 
rights as her sub-mortgagor can have as 
against the stranger and is bound by the 
decree between her sub-mortgagor and the 
stranger and cannot get rid of it by show¬ 
ing it was erroneous. 

The petition is allowed and plaintiff”s 
suit is dismissed with costs throughout so 
far as 2ad defendant is concerned. The 
plaintiff will have a decree for the amount 
sued for against the Isb defendant with 
costs in the First Court. 

Petition allowed. 
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SCHWABE, C. J. AND WADDACE, J. 

Duraisamier ... Appellant 

(Plaintiff). 

V. 

Subharava Iyer and otherx .. Respondents. 

S. A. No. 1516 of 1920, dated 15th 
December 1922, afiainst the decree of the 
Court of the Temporary Sub. J. of Salem 
in A. S. No. 87 of 1912. 

Hiniu Law—Alienation by manayer — Sale-pro- 
ccids invested in inoncy-loiding. 

Where at the family partition the money- 
lending business started by the manager wich 
the sale proceeds of a family property was brought 
into account but the property alienated was not, 
no member can subsequently sue to set aside the 
sale. 

V. N. Venkatavaradachari —-for the 
Appellant. 

L. S. Veeraraghava Iyer —for the Ree- 
pondents. 

SCHWABE, C. J. :—In this case the facts 
are that the 1st plaintiff the managing 
member of a joint Hindu family in 1903 
sold some land. It is conceded that that 
sale was not binding on the other members 
of the family as not being for necessity. 
The plaintiff was at the date of that sale 
17 years of age and he knew all about it 
then and thereafter. The money that was 
realised on the sale was invested by the 
managing member in a family money- 
lending business which ho carried on. In 
1915 there was a general partition of the 
family property between the plaintiff and 
the let defendant and other members of 
the family. In that partition the money* 
lending business was brought into account 
but the property alienated in 1903 was not, 
though the proceeds of that sale were in 
effect brought into the accounts of the 
money-lending business as it stood in 1915. 
After this partition plaintiff sues the other 
members of his family and the alienee to 
recover back the property alienated. It 
was held by the Munsif and the Subordi¬ 
nate Judge that the alienation was perfect¬ 
ly good. It was also held by the Subor¬ 
dinate Judge that on the partition in 1915 
this property was brought into account in 
the way I have mentioned. In my judg¬ 
ment that finding, which was on admitted 
facts, was conclusive of the suit. It is only 
in his capacity as co-parcener that a mem¬ 
ber can sue for joint family property 
unlawfully alienated. His suit must be in 


the nature of a partition suit. In that 
suit it is open to the alienee to claim par¬ 
tition, 80 that the property in dispute may, 
if possible, without injustice be decreed to 
the alienor on partition and the alienee 
standing in his shoes may keep it. But 
once you have got a general partition in 
which the property in question and the 
sale of it has been taken into account, the 


parties to that partition cease to be co¬ 
parceners. If there were property left 
outstanding and not dealt with in that 
partition, they would be entitled indeed to 
claim that property and to have that pro¬ 
perty divided. But the property in ques¬ 
tion in this suit was taken into considera¬ 
tion in the partition between the parties 
and the plaintiff has no right, title or 
interest whatever to it. He cannot sue 
for partition there being nothing left out¬ 
standing for partition. Ho cannot sue his 
father and other members of the family. 1 
entirly fail to see that being so, how he 
can sue the alienee of his father. The 
Second Appeal on that ground alone must 


he dismissed with costs. 


Wallace, J.:— I agree. 

Appeal dismissed. 
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ScHWABE, G. J. AND WALLACE, J. 
Venkatarama Iyer ... Appellant. 

V. 

Elumalt Naicker and . .Respondents. 

3. A. No. 1612 of 1920, dated 13bh 
December 1922, against the decree of the 
Court of the Sub. J., of Chingleput rn A. 
S. No. 112 of 1919. 

T. P. Aci^ S. Misdescription of properin^ 
Tranfcr. 

If certain land is the subject of the mortgage 
suit, although there U an error in the descrip¬ 
tion of it, S. 52 of the Transfer of Property Act 
applies, and during the pendency of that suit, the 
transferee’s title would be affected by the result 
of the suit. 

L. A. Govindaraghava Iyer —for the 
Appellant. 

ScHWABE, C. J. : — -The plaintiff claims 
a certain land which he says he purchased 
at a Court-auction. The land purchased 
was mortgaged by the judgment-debtor, 
the second defendant, to the decree-holder, 
who obtained a mortgage decree and 
brought the land to Court-auction. The 
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land was described probably in the mort¬ 
gage as ‘ Nanja 55 ’ though it is not quite 
clear that the word * Nanja ’ in the 
mortgage itself necessarily applied to the 
number 55; but it was certainly so described 
in the decree, in the notice of sale, and 
in the certificate of sale. Before the sale 
and after the suit, the first defendant, the 
appellant, bought from the judgment- 
debtor, his brother-in-law, the laud des¬ 
cribed as No. 55 Punja. In this village, the 
numbers used for description of lauds run 
consecutively irrespective of whether the 
land is Punja or Nanja. There is no other 
No. 55 in this village. The land is in fact 
Punja and not Nanja. In my judgment the 
word ‘ Nanja ’ used in the mortgage and 
in the decree and in the documents relat¬ 
ing to the auction is merely an inaccurate 
description of the land properly described 
as No. 55 and thus identified and in my 
judgment that land was mortgaged and 
was the subject of the decree, and was the 
land that was sold. If the description of 
the land given is such that it identities the 
land, for instance, if the description 
used would apply to some other land 
than that which it was intended to sell, 
then, according to the judgment of the 
Privy Council, in Thakur Barmha v. hhan 
Rain Maricari (1), the purchaser at Court- 
auction can get no other land than that so 
identified. If on the other hand, the land is 
clearly identified but wrongly described, 
the misdescription is to be treated as an 
irregularity and the sale at the auction 
Istands good. As this land was the subject 
of the mortgage-suit, although there was 
an error in the description of it, in my 
judgment, 3. 52 of the Transfer of Property 
Act applies, and during the pendency of 
that suit, the first defendant would get no 
title to it. Further it was ordered in this 
case that the description, ‘Nanja ' should 
be altered into Punja ’ and the various 
documents from the mortgage-deed on¬ 
wards be rectified accordingly. It was 
urged that, under the Specific Relief Act 
rectification could not be ordered where 
rights of third parties intervene. It is said 
that the purchase by the first defendant 
was a bona fide purchase for value without 
notice and the rectification cannot be made 


1. (1914) 41 Cal. 690 = 4 l I a -> 

18 C. W. N. 313 = 15 M. L t' V 
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BO as to affect the right which ho has 
acquired. The answer given on this point 
by the Subordinate -fudge is that the first 
defendant was not a bona fide purcliaser 
for value. That, I think, is a question of 
fact and. there being evidence to support 
it, it is not open to this Court on Second 
Appeal to reconsider it, but I think it right 
to say that the fact of the relationship of 
the first and the second defendants, the 
suspicious circumstances, as to the con¬ 
sideration and the fact that the first defend¬ 
ant never even asked to see the title-deeds 
before purchasing the land, amply warrant 
the Subordinate Judge and the District 
Muusif in arriving at the conclusions which 
they did on this point. In view of what I 
have said about the application of S. 52 of 
the Transfer of Property Act, this point 
does nob arise. 

This appeal must be dismissed. 

WATiij.ACE, J.—1 agree. 

Appeal dismi<;serl, 


luauras. ‘I'io 


Krishnan and Venkatasubba Rao, JJ. 

(Za,florin) Baja of Calicut ...Petitioner_ 

Appellant. 

V, 

Kulapura Veetil Kannan 
Kaif and others •••Respondents. 

_C. M. P. Nos. 1872 to 1876 of 1920 and 
1535 of 1922, dated Sth December 1922. 

Civil C., i’.s. 110 & lOi-Whdhcr a custom is 
eslaoltshcd ts question of lazv^For/tUwv on uden- 

ut^fto/Karamkan and Adimayavana tenure o 
substantial question of iau\ 

The question whether the permanent tenures 
known as Karamkari and Adimauavana in 
Malabar have the incident of forfeiture on 

alienation attached to them by custom or not is 

a substantial question of law and one of general 
interest in Malabar. Leave may be granted in 

these cases under S. lOj fc) of the Civ. P. C., as 

the question raised is a substantial question of 
aw 0 general interest in Malabar and as the 
^me question arose in Second Appeals in which 
H igh Court had already given leave. The ques¬ 
tion whether a custom has been established or 

though it has to be in- 
lerred from the facts proved. 

A Knshnaswami Iyer and E. P. Bam- 
knshna lyar—iot the Petitioner. 

E. Euttikrkhna Menon for 0. Madhavan 

Eair—iox the Respondents. 

Order . The Subordinate Judge has 
now submitted his report as to valuation 
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and we accept it. In three of the Second 
Appeals viz,, in 1079. 1080 and 1081 of 
19l7, the value of the Bubjecb-naatter of 
the suit as well as that of the appeal to 
His Majesty in Council is considerably 
over Rs. 10,000. Bub in tw’o of them, 
Second Appeals Nos. 1082 and 1083 of 
1917, the value is in each case below 
Es. 10,000. 

Though we differed from the Subordinate 
Judge on the question whether it was an 
incident of the permanent tenures in suit 
in these Second Appeals, that an alienation 
would nob work a forfeiture ol the tenure 
by itself, and that a custom had not 
been proved attaching such an incident 
to those tenures, our judgment was 
nevertheless an affirming judgment on the 
whole and the Second Appeals were 
all dismissed. It therefore follows that 
even in the three Second Appeals 
hrsb referred to above, there must be 
a substantial question of law to justify a 
grant of leave to appeal under S. 110, 
Civil Procedure Code (1908). The plaintiff 
had alleged that according to the custom 
of Malabar the tenures in question were 
subject to forfeiture on alienation and that 
the landlord was entitled tore-enter and 
resume the property on such alienation. 
The Bench hearing the Second Appeals of 
which one of us was a member, came to 
the conclusion that such a custom had not 
been established. The main point taken 
by the appellant in the appeal bo the 
Privy Council is that the custom has been 
established by the evidence given. The 
question whether a custom has been 
established or not is a question of law 
though it has to be interred from the facts 
proved. That it is a substantial question 
in these Second Appeals is clear for the 
Second Appeals failed as the result of our 
view on the question. The question was 
treated as a question of law of sufficient 
importance, the tenures being similar to 
the one here as to lead to a subsequent 
reference to bh© Full Bench whose judg¬ 
ment is reported in Ayyakutii v. Krishna 
Pattar (1). We think the question raised 
viz., whether the permanent tenures 
known as Karamkari and Adimayavana in 
Malabar have the incident of forfeiture on 


1 (1022) Had. 274 = 45 ^(ad. 394 — 
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alienation attached to them by custom or 
not is a substantial question of law and 
one of general interest in Malabar. 

We therefore certify that the three 
Second Appeals mentioned above first are 
fit cases for appeal to His Majesty in 
Council under S. 109 (u.) and 110, Civil 
Procedure Code, 1908. 

As regards the two remaining ones we 
doubt whether O. 45, R. 4 will justify 
their consolidation as prayed for as the 
suits from which they arose were deter¬ 
mined by the First Court, viz,, of the 
District Munsif by separate judgments 
though in deciding the questions common 
to all, that Court wrote a common judg¬ 
ment. 

But we think leave may be granted in 
these cases under S. 109 (c) of the 

Civil Procedure Code, as the question 
raised as stated above is a substantial 
question of law of general interest in 
Malabar and as the same question arises 
in Second Appeals in which we have 
already given leave. We think it may be 
granted in these cases also. 

As to these two Second Appeals we 
certify that they are fib cases for appeal 
under S. 109 (c) of Civil Procedure Code, 
tbe question arising being the one 
formulated above. 

Leave granted. 
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SCHWABE, C.J., AND WALLACE, J. 

Sa7ikaranarayana Pillai ... Appellant— 

Plaintiff. 

v, 

liamaswami Pillai and 

others ... Respondents— 

Defendants. 

S. A. No. 2046 of 1920, dated 14bh 
December 1922, against the decree of the 
Court of the Sub. J. of Tuticorin in A.S. 
No. 58 of l9l9. 

Practice—Appeal Right to^Parties requesting 
the Court to have a local inspection. 

A suit came before the District ]k(uQsif as to 
whether the defendants had unlawfully diverted 
some water from the land of the plaintiff and so 
injured his land. Certain plans and documents 
were put before him and then the plaintiff and 
some of the defendants agreed in writing and 
the pleader acting for the other defendants, 
agreed to what appeared in writing that the 
learned Munsif .should himself go and inspect the 
land. The agreement ran as follows:—“We agree 
to the matter being decided according to tho 
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opmion which the Court might entertain on the 
aforesaid local inspection without going into 
any further evidence." The plaintiff endorsed 
on that affidavit an agreement to abide by any 
decision which the Court may arrive at, after 
making a local inspection of the land and 
perusing certain plans and other records. 
The learned Aiunsif agreed to act on that agree- 
mont and inspected the place. The case was 
again before the Court when some documents 
were put in according to the plaintiff’s statement 
and the judgment was given and a decree passed 
in the ordinary form of a decree. In due course 
there was ao appeal to the subordinate Judge 
who hold that no appeal lay to him by reason of 
the agreement referred to above. Hcldy that tho 
Court did not act a? arbitrator nor the agreement 
before the Court in that case amounted to an 
agreement that the Court should act ej'tra cursum 
curiae. The right of appeal of tho parties is not 
therefore barred. 

T. B. Venkata rama Sastri —for the 

Appellant. 

Kt U. Ban(jasu)ami lyentiar —for the 
Respondents. 

ScHWABE, C. J. This case is of 
considerable importance because circum¬ 
stances of a similar nature have lieen before 
the Courts on several occasions and they 
have given rise to some considerable diver¬ 
gence of opinion. 

The facts are that a suit came before 
the District ^lunsif as to whether tho 
defendants bad unlawfully diverted some 
water from the land of the plaintitT and so 
injured his land. When the case came be¬ 
fore the District Munsif certain plans and 
documents were put before him and then 
the plaiuiti' and some of the defendants 
agreed in writing and the pleader acting 
for the other defendants, I have no doubt, 
agreed to what appeared in writing that 
the learned Munsif should himsef go and 
inspect the land. The terms of tho agree¬ 
ment signed by the plaintiff and two of 
the defendants are contained in an 
affidavit which ran as follows :— 

** We agree to the matter being decided 
according to the opinion which the Court 
might entertain on the aforesaid local in¬ 
spection without going into any further 
evidence.'’ The plaintiff endorsed on that 
affidavit an agreement to abide by any 
decision which the Court may arrive at, 
after making a local inspection of the 
land and perusing certain plans and 
other records. The learned Munsif agreed 
to act on that agreement and went to 
the place some seven miles off two days 
later. The case was again before the 


Court when some docurnonts were put in 
according to the plaintlfl’s stateinont and 
tho judgment was given and a deen.-o pasB- 
ed in the ordinary form of a decree. 

The issues in the suit wero issufjH of fact 
and issues of law. Tlie learned Munsif 
found the facts in a certain way and in 
view of those facts gave a finding. In due 
course there was an appeal to the Subor¬ 
dinate Judge and he expressed his view 
that tlie learned Munsif was wrong in law. 
Ho held that no appeal lay to him by rea- 
son of the agreement referred to obove. He 
purported to follow a case in Ciiewjalrana 
Cheiiy v. Baiiliava Ba.nianuja, Do.sh fl) 
wlierc a very similar agreement was heldj 
to reslilt in the decree being not appeal-| 
able on the ground, as I understand it, that 
the decree was not a decree of a Judge as! 
such iMit as an arbitrator. The law as l| 
understand it is this. Where partieJ 
agree to a Court proceeding without juris-l 
diction extra cursum curiae as it has been 
put, the parties cannot appeal from thel 
decision of tlie Court. The parties in fact 
may agree not to appeal from the decision 
of tho Court and such agreement will he 
inferred from the fact that they agreed to 
the Court baking a couise which is alto-l 
gether outside the ordinary powers ot! 
the Court. Dub this does not apply to 
mere deviations from procedure if the 
Court has jurisdiction over the subject 
unless there is an attempt to give the 
Court a jurisdiction it does not possess, so 
that a Court of Appeal cannot properI>| 
review the decision. Such deviations do 
not deprive eitiier of the parties of the 
right of appeal. Pimni v. Attorney-General 
fot Gihraltev (2). See also the decision 
of the Mouse of Lords in Burgess v. 
Mofton (3). bo in these cases the question 
to be decided is whether an agreement 
between the parties does result in the 
Court assuming jurisdiction which other¬ 
wise ib^ would not have or involves the 
Court in going so outside its ordinary 
course of procedure that it is impossible 

for the Appellate Court properly bo review 
its decision. 


Further, the giving up of a right ot 
appeal is giving up a very important right 
possessed by all litigants and in my judg¬ 
ment such right of appeal can only be 
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■given up by a clear agreement. Ifc may 
be that an agreement is in such terms that 
the Court will be driven to imply a term 
that the right of appeal \s’a8 given up but 
a Court would not imply such a term 
unless it was driven to do so. 

Turning to the agreement in this case I 
can find nothing in it to show an intention 
to give up a right of appeal. I think it 
merely means that the parties agreed to the 
evidence being taken in an irregular way 
or in an unusual way, viz,, by the ]\[un8if 
going to the place and seeing for himself 
what had happened and what was happen¬ 
ing and not relying on what witnesses in 
Court told him had happened or was hap¬ 
pening and the parties agreed to the case 
being decided in that way and to abide by 
the decision. If an appeal had been 
attempted on the ground that the learned 
Munsif took a wrong view of the facts, 
that his eyes have deceived him or that 
the procedure of dispensing with the evi¬ 
dence was irregular, I can well understand 
the argument that the parties had agreed 
not to take any such point, and indeed I 
think that would be right. But, I can 
find nothing in the words used to indicate 
that the parties intended to give up 
all rights of appeal on questions of 
law which might arise or did arise in 
the case. I do nob think it is right 
bo say that, evon thougli there was an 
agreement of the kind indicated, the 
Court becomes an arbitrator, and in my 
judgment in order to make a Court arbi¬ 
trator, there must be a clear agreement to 
that effect, as indeed there was in Sanad 
Zain V. Kalabhiii. (4) A Court acting extf'a 
ciu'sum curiae has been said to act as quasi 
arbitrator which may be a convenient ex¬ 
pression but it does nob involve an appli¬ 
cation of the 2Qd schedule bo the Code of 
Givil Procedure which is applicible to 
arbitrators. Such agreement merely in¬ 
volves that the parties who agree express¬ 
ly or impliedly not to appeal will nob be 
allowed by the Court bo appeal. I do nob 
think it is necessary bo go in detail into 
the cases that have been cited bub would 
observe that it would follow from what I 
have said that I do nob agree with the 
reasoning in Nidamartln Mukhandi v. 
Thammana Baynayna (5) and Chengalvo- 
raya Cheitu v. Baghava Bamanuja Doss (1), 

4. (IBOO) 23 Bom. 752. 

5. (1902) 26 Mad. 76. 


It may be that the result of those deci¬ 
sions is correct. Eao Bahadur Eaoji v. 
Govind (G) is a case where the agreement 
stated that the decision was to be final 
and conclusive. I do not think ic is neces¬ 
sary to consider whether the mere inclu¬ 
sion of those words is sufificienb.-for in this 
case there are no words to that effect. In 
Jamnadas v. Gordhandas (7) where the 
words were " we are nob going bo produce 
evidence, and agree to the dicision which 
the Court shall pass after in8pectic,n *’ it 
was held, and I think rightly, that the 
Munsif did nob thereby become an arbitra¬ 
tor and that an appeal lay from his deci¬ 
sion. In ChengalroyO' Chetty v. Baghava 
Bamanuja Doss (1) the terms of the agree¬ 
ment were. *' Wo shall abide by any kind 
of decree passed by the Court after a per¬ 
sonal inspection of the place in dispute.” 
It was held that the District Munsif acted 
thereafter as arbitrator and that he acted 
illegally and with material irregularity in 
accepting the position of an arbitrator as 
all the parties had nob consented. 

It follows from what I have said above 
that I do not agree with the finding that 
he acted as arbitrator nor do I agree that 
the agreement before the Court in that 
case amounted bo an a greoment that the 
Court should act extra cursum curiae. 

This appeal must be allowed with costs 
and the matter must go back to be dis- 
]) 08 ed of on the merits. 

WaTjLAce, J. —I agree. The respondent 
rests his case not on the footing that the 
District Munsif’s decree was really an 
arbitration award bub on the principle of 
estoppel. In order that there may be an 
estoppel prohibiting an appeal by either 
party there must be an agreement implicit 
or explicit nob to appeal. I think the 
words of the plaintiff's and respondents’ 
own undertakings, read together as a con¬ 
tract, are enough to dispel any such idea, 
and to show that what the parties agreed 
to was nothing more than that the finality 
of the District Munsiff's decision by which 
they agreed to abide was limited bo the 
point which the District Munsif, in the 
absence of other evidence, was required 
to settle by personal inspection, that is, 
the point of fact necessary for the decision 
of the 6rst issue; and the agreement went 
no further. Now it is open to the parties 

6. (1897) P. J. 271. ” 

7. (18JG) P. J. 613. 
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in an ordinary auifc tried by the ordinary 
procedure to dispense with evidence and 
it is open to the Judj^e on application by 
the parties to inspect the place, and what 
he sees on his inspection is evidence within 
the meaning of the Indian Evidence Act, 
on which he may decide issues in the suit, 
and this and no more is what I conceive 
the Original Court has in this case done. 
Hence I can see nothing in the agreement 
between the parties which puts the suit 
extra cnrsum curiae. 

I agree therefore that no estoppel exists 
except on the point of fact decided by the 
Munsif by his inspection of the ground. As 
to whether on the tacts he found he came 
to a wrong decision on the law, 1 cannot 
see how there can be any estoppel of the 
right of appeal. If there w’as no agree 
ment not to appeal, there cannot possibly 
be any question of the appellant intention¬ 
ally permitting the respondents to believe 
that he had waived that right, and to act 
according to that belief- I therefore agree 
in the order proposed by the learned Chief 

Justice. 

alt owed. 
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Phillips and Devadoss, JJ. 

{Dronamraju) Rama Rao 

and other.^ ... (Appellants)— 

Defendante 

V. 

Kessaprarjada Vedapua 
and others ... (Eespondents)- 

Plainbiffs. 

S. A. No. 2078 of 1920, dated 29b! 
Nobember 1922, against the decree of th 
Court of the Sub. J., Rajamundry in A S 
No. 89 of 1919. 

Limitati(m Act, Art. \V'--Moriqaqc cavenan 
faihng for fraud o?i regifitratioa Unv^Personu 
covenant whc-hcr enforceable. 

Ifc was found tbafc ore square yard of house sit. 
was included in the mortgage deed merely t. 
give jurisdiction to the Peddapur Sub-Pcgistra 
who registered the documenL whereas the proper 
ty really intended to be mortgaged was situatet 

1 following the decisions in -1 

Gal. 972 P C and 18 Cal. 50) P. C that th' 
mortgage deed is invalid as being ‘Mn fraud o 
the registration law’*. Held, further that th. 
general personal covenant to repay was not in 
valM and tbab Art liG of the Limitation Act wa' 

applicable in_ accordance with the ruling o 
Ameer All, J. m 29 Cal. G54. There is nothing ir 
egiatration Act toprevent the registration o‘ 
a simple money bond in the office of any Sub- 


Registrar at which the parties dosire to have the 
document registered. Whore a documon^ con¬ 
sists of two or more parts, or v/hore there aro two 
or more covenants in a documont, the more fact 
that ono part bocomos inoporative or invalid by 
reason of non-coinplianco with or violation of 
tho provisions of the Registration Act nood not 
necessarily make tho othor parts of tho documont 
invalid or inoporative. 'Ihc Registration Act 
doos not prohibit the use of a document as a 
registered ono even if the provisions of S. 28 of 
tho Act are contravened. If a document is other¬ 
wise pcoperly rogistorod, there can be no objection 
to the use of it as a registered one. 

iP. 450, Col. i ; P. 451, Col. l.j 

P. NarayanaiiuirUti -iov the Appel¬ 
lants. 

G. Laksmanna and P. P>omasundaram— 
for the Respondonts. 


1. 1111. IJl J O. 
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tounJ that one square yard of house site 

was included in the tnortffage deed merely 

to gu-e jurisdiction to tho Peddapur Sub- 

Registrar who registered the document, 

whereas the property really intended to be 

mortgaged was situated in Amalapur. 

I'ollowing the decision in Earendru L,il 

Roil Cho/vdhnii y.llandasi Dcld {\) and 

Dim-anoth Pnis^ul v. Chandr.i Noraimn 

Chjwdlitu i {'2) it has been held that the 

mortgage deed isinvalidas being “in fraud 

of the registration law.’’ The learned 

Subordinate Judge lias however found that 

tlie general personal covenant to repay is 

not invalid and has given a decree for the 

part of the claim that is not barred by 

limiUtion, holding that Art. 116 of the 

Limitation Act is applicable in accordance 

with the ruling of Ameer All, J. in Joqinee 

Mohum Chaiierjee v.Bhoothnath Ghoshal (3). 

In appeal it is contended that that ruling 

18 wrong, and that as the registration of the 

mortgage deed is invalid, the document as 

a whole must be treated as unregistered 

and consequently the covenant to repay 

must also be treated as an unregistered 
covenant. 


VYhat was held by the Privy Council in 
Earendra Lai Roy Chowdhtiri v. Earidaii 
Debi (1) and upheld in Biwnnalh Pra¬ 
sad V Chandra Xarayan CkowdliuH (2) 
was that an entry intentionally made use 
of by the parties for the purpose of obtain- 
ing regi stration in a district where no part 
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of the property actually charged and in¬ 
tended to be charged in fact exists is a 
fraud on the registration law and no regis¬ 
tration obtained by means thereof is valid.” 
The principle which I take to underlie this 
decision is that no person shall be allowed 
to take advantage of his own fraud. If 
that principle be applied to the present 
case, the object obtained by the fraud was 
the registration of the mortgage deed as 
such, for had the document been merely 
a covenant to repay, the Peddapur Sub- 
Registrar would have had jurisdiction 
under S. 29 of the Registration Act 
(Act XVI of 1908), for under that section 
parties are at liberty to choose their own 
place of registration. In so far then as 
the document evidenced a mere covenant 
to repay there was no fraud upon the regis¬ 
tration law, and to hold that such regis 
tration was invalid would be to extend the 
principle above mentioned so as to deprive 
a^arty of a right which he had obtained 
by fraud as well as of the advantage 
gained by his fraud. To do this appears 
to me to extedd the principle to inequi¬ 
table length and I am supported in this 
view not only by the direct ruling of Ameer 
Ali T. in Joginee Mohan Chatterjee v. Bhooth 
Nath Ghosal (3J but also by the action of 
the Privy Council in the case reported in 
Biswanath Prasad v. Chandra Narauan 
Chowdhuri (2) for that case was remitted 
to the Calcutta High Court for a decision 
as to whether the plaintiff had a valid 
alternative claim for a personal judgment 
for the mortgage debt. No doubt there was 
no finding that the claim for a personal 
decree was based upon a contract in 
writing registered but it would appear from 
a perusal of the argument in the case (re 
ported in 25 C. W. N. 935), that a period 
of limitation of 6 years was contemplated, 
the argument being that a payment of 
interest in 1903 wottld save limitation for 
the suit brought in 1908. Unless it wss 
the opinion of the Court that the debt was 
secured by a registered instrument the 
argument would have been of no avail, 
for such a payment was not within 3 years 
of institution of the suit and the suit 
would have been barred if based upon the 
personal covenant. Had that been the case 
it appears to me improbable that the case 
would have been remitted for a consider¬ 
ation of the claim. I am therefore of 
opinion that the decision in Joginee Mohan 
Chatterjee v. Bhooth nath Ghosed (3) is right 


and that the registration of the personal co¬ 
venant to repay is not procured by fraud 
and is consequently valid. The other cases 
cited Amba (alias) Padmavati v. Srinivasa 
Kaviath (4) and Ptama Narayan Singh v. 
Adhinath Mukherjee (5), do not appear to 
have any bearing on the present case and 
the facts reported in Sham Lai v. Tehariya 
Lakshmi Ghatid (6), are too vague to give 
that case any value here. 

The second Appeal is accordingly dis¬ 
missed with costs. The memo, of objec¬ 
tions must also be dismissed with costs as 
the lower Court exercised its discretion in 
awarding a personal remedy and was en¬ 
titled in so doing to reduce the rate of in¬ 
terest contracted for in the mortgage deed. 

Devadoss, J.—The plaintiff brought 
the suit as transferee of a hypothecation 
bond executed by the first defendant in 
favour of one Seshayya impleading defend¬ 
ants 5 to7, the undivided sons of Seshayya 
and the alienees of some portions of the 
hypothec. Various contentions were 
raised by the defendants. The District 
Munsif of Amalapuram dismissed the suit 
on the ground that the registration of the 
document was invalid, as a parcel of land 
not belonging to the defendants 1 to 4 was 
included in the document only for the pur¬ 
pose of giving jurisdiction to the Sub- 
Registrar who registered the document and 
that the claim was barred by limitation. 
(5n appeal the Subordinate Judge of Rajah- 
mundry held that the document was 
invalid as a mortgage deed but that the 
suit was not barred by limitation and gave 
a money decree to the plaintiff. The 
defendants 1, % 4 and 11 have preferred 
the Second Appeal. 


It is contended by Mr. Narayanamurthi 
for the appellants that the registration of 
the document was in fraud of the registra¬ 
tion law’and that the document cannot be 
treated as a registered document for^ any 
purpose and therefore Art. 116 of limit¬ 
ation Act did not apply to the case. He 
relied upon Narendra Tjal Boy Chowdhiiry 
V. Haridasi Dehi (1) Biswanath Prasad v. 
Chandra Narain Chowdhuri (2) Ambo 
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(alias) Padmcivathi v. Srinivam Kamath 
(4) and Kalka v. Mathura Das (7). 
In Harendralal Boy Ghowdhuri v. Hari- 
dasi Debi (l) the plaintiff brought the 
suit upon a mortgage deed registered 
in Calcutta. The defendant contended 
among other things that the deed had 
not been legally registered because no 
portion of the property mortgaged was 
situate in Calcutta. It was found that 
the only portion of the property alleged 
to be in Calcutta was described as 
** 25—Guru Das Street.** But the pro¬ 
perty so described was found to be non¬ 
existent. Their Lordships of the Privy 
Council held “ that this parcel is in fact a 
hctitiouB entry and represents no property 
that the mortgagor possessed or intended to 
mortgage, or that the mortgagee intended 
to form part of bis security, such an 
entry intentionally made use of by the 
parties for the purpose of obtaining regis¬ 
tration in a district where no part of the 
property actually charged and intended to 
be charged in fact exists, is a fraud on the 
Registration law, and no registration 
obtained by means thereof is valid. To 
hold otherwise would amount to saying 
that mortgages relating solely to land in 
other parts of the Presidency could be 
validly registered by the Sub-Registrar at 
Calcutta if the parties merely took the 
precaution to add as a last parcel, Govern¬ 
ment House, Calcutta, or any similar item. 
In Biswanath Prasad y. Chandra Narayan 
Ghowdhuri (2) a mortgage bond for 
Rs. 8,000 which purported to mortgage an 
anna share in a village in the Dhorbadga 
District and a one Kauri share in the 
Muzaff’urpur District was registered only 
in the Mu^^affurpurDistrict. The mortgagor 
had purchased the one Kauri share shortly 
before the execution of the mortgage and 
in order that he might register in 
Mu^affurpur. He paid Rs. 50 for the one 
Kauri share, but there was no registered 
instrument or delivery of possession as 
required by S. 54 of the Transfer of Pro¬ 
perty Act, 1882. Their Lordships found 
that none of the parties intended the Kauri 
share should vest in the mortgagor or pass 

under the mortgage. Viscount Finlay in 
delivering the judgment of their Lorduhips 

In coming to the conclusion that this 
appeal must be dismissed, their Ijord- 
judgment rests on the view that 

V. (1918) 21 0. a. 341=50 I. 0. 220. 
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none of the parties ever intended that the 
one Kauri share in MauT^akolhna should 
vest in Udih (Narayan) or should pass by 
the mortgage from him to the mortgagee. 
This case differs tolo coelo from the case 
suggested in argument of a mere failure 
to,make a good title to property dealt 
with by the instrument and which both 
parties had intended should form part of 
the security.*’ With regard to the conten¬ 
tion that a personal decree should be 
passed in favour of the plaintiff the Noble 
Viscount observed :—‘‘As regards the 
alternative claim for a personal judg¬ 
ment for the mortgage debt, it is to be 
observed that no such claim was made in 
the Courts in India. There is nothing in 
the evidence or in the judgments which 
would enable their Lordships to think 
whether it is desirable in this case that 
the plaintiffs should hav^e opportunity of 
bringing this matter before the High Court. 
If any such application is made it will be 
for the High Court to consider whether any 
such claim is open upon the present 
pleadings and if not, whether any amend¬ 
ment raising it should be made and further 
whether under all the circumstances the 
claim should be entertained at this stage of 
the proceedings. If the High Court should 
think it right to enter upon the consider¬ 
ation of the claim, all defences on the 
merits or arising out of the lapse of time 
must be open to the defendants, and the 
High Court should have power to impose 
any terms which it thinks just and to deal 
with the costs. The appeal so far as it rela¬ 
tes to the enforcement of the mortgage on 
the land, must in their Lordships’ opinion, 
be dismissed. In that case the mortgage 
bond was dated 27tb February 1902 ; the 
amount of the bond payable on 7-9-1902. 
The suit was instituted on the 14th Sep- 
tember 1908. It may be safely assumed 
that the plaintiff could not have expected 
to get a personal decree against the mort¬ 
gagor unless Art. 116 was held applicable 
to the case. No doubt the respondents 
were not represented before the Privv 
Council But it is quite clear from the 
order of their Lordships remanding the 

case to the High Court to enable the plaint¬ 
iff to amend his plaint and claim a personal 
decree that they thought that the personal 

not barred. Though their Lord^ 
ships there did not say so in so many 
words in their judgment, it is quite 
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apparent what their view was from the 
observation of their Lordships in the 
course of the argument, with reference to 
the contention of the appellant’s counsel 
that in any case there is no reason why 
we should not have a personal decree for 


•I 


Sir John Edge observed,‘‘if this case 
was merely a suit to recover money would 
not limitation run” and counsel for the 
appellant answered ” no, payment of in¬ 
terest saves it.” Then Lord Shaw said:— 
*' last payment of interest was in 1903.” 

The contention that the registration 
which is ineffectual to validate a document 
recjmred by law to be registered cannot avail 
for any other purpose seems untenable. 

Under 3. 17 of the Registration Act, 
certain classes of documents : 

(1) gifts of immoveable property ; 

(2) non-testamentary instruments which 
purport to operate to create, declare, 
assign, limit or extinguish any title or in¬ 
terest in immoveable property of over 

Rs. 100 in value ; 


(3) non-testamentary instruments which 
acknowledge the receipt or payment of 
any consideration on account of the cre¬ 
ation, declaration, o.ssignment, limitation 
or extinction of any such right or interest - 


(4) leases of immoveable property from 
year to year, or for any term exceeding 
one year or reserving a yearly rent; are 
required to be registered in order to be 
valid and if they are not registered, under 
S. 49 of the Act, they cannot affect the 
immoveable property comprised therein or 
shall be received as evidence of any trans¬ 
action affecting such property. Other 
documents are registrable at the option 
of the parties. Under S. 28 of the Act the 
class of documents mentioned in S. 17, 
Sub-S. 1 (1) els. (a), (h), (g) and (rf) and 
3 . 18, els. (a), {b) and (c) shall bo presented 
for registration in the office of a Sub- 
Registrar within whose sub-district the 
whole or some portion of the property to 
which such document relates is situate. 


By 3. 29 every document other than those 
referred to in 3. 28 may be presented for 
registration either in the office of the Sub- 
Registrar in whose sub-district the 
document is executed, or in the office of 
any other Sub-Registrar at which all the 
persons desire to register the same. There 
is nothing in the Registration Act therefore 
to prevent the registration of a simple 


money bond in the office of any Sub- 
Registrar at which the parties desire to 
have the document registered, 

A simple mortgage usually contains a 
personal covenant to pay. In fact in almost 
all the mortgage transactions in this 
Presidency there is a personal covenant 
by the mortgagor to repay the mortgage 
amount personally. The portion of the 
document in which there is a transfer of 
specific immoveable property as security 
for money is severable from the portion in 
which the mortgagor undertakes to repay 
personally the money advanced or to be 
advanced to him. Where a document 
consists of two or more parts, or where 
there are two or more covenants in a 
document, the mere fact that one part 
becomes inoperative or invalid by reason 
of non-compliance with or violation of the 
provisions of the Registration Act need not 
necessarily make the other parts of the 
document invalid or inoperative. Though 
that portionof the document which by law is 
required to be registered in accordance with 
the rules governing registration of docu¬ 
ments is invalid yet the portion of the docu¬ 
ment optionally registrable would be valid 
as the parties have consented to present it 
in the office of the 3ub-Registrar by whom 
it is registered. It is clear from the obser¬ 
vation at p. 517 in 48 Cal. 509 *'the 
appeal so far as it relates to the enforce¬ 
ment of the mortgage of the land, must in 
their Lordships* opinion, be dismissed 
that their Lordships did consider the flocu- 
raent to bo a valid one so far as the claim 
for a money decree was concerned. 

The case in 26 C. W. N. 369 has no 
application to this case. Their Tjordshipa 
observe : ** It was not and is not disputed 

that those two deeds cannot be given in 
evidence or enforced if they have not been 
duly registered. Their Lordships are 
clearly of opinion that as the appellant 
was not only a minor but a married 
woman, her father had ceased to be her 
natural guardian and was not therefore 
her assignee or representative within the 
meaning of 3. 3 of the Registration Act, 
1877. He was not an executant of the 
said deeds or either of them. Neither 
was he within the meaning of the 3. 34 
of that Act, the representative, assignee 
or agent duly authorised on behalf 
of Krishna Kanaathi deceased, the only 
executant. The presentation by him of 
the two deeds for ragistratioa was iu 
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direct condict with the express provisions 
of the 34th section. The deeds were con¬ 
sequently never lei*ally registejred. The 
registration of them which was procured 
was illegal, invalid and a nullity, and if 
that be so, as in their Lordships’ opinion, 
it must be held to be^ it is not disputed 
that the deeds would be void and uneufoi” 
ceable.” In that case there was no valid 
presentation of the document and not as in 
the present, all the parties to the document 
wanted to get round the provisions of the 
Registration Act by recitals intended to 
mislead the Sub-Registrar to do what he 
would not otherwise have done. The 
registration of a document by false perso¬ 
nation would be no registration at all, and 
the document being a fraudulent document 
becomes unenforceable against the party 
sought to be bound by it as he never con¬ 
sented to the registration being effected by 
a person falsely personating the executant. 
That class of cases differs from the present 
where both parties with their eyes open get 
a document registered with the intention of 
treating the document as a validly regis¬ 
tered document, but for purposes of con¬ 
venience or other reasons they violate tho 
specific provisions of S. '28 which requires 
that documents of a certain class should 
be registered by a Sub-Registrar within 
whose sub-district the whole or any por¬ 
tion of the property comprised in tho 
document is situate. The case in 5Q I. 
C. 220 is of the Judicial Commissioner’s 
Court of Oudh. No doubt the Judicial 
Commissioner held that where registration 
is invalid for one purpose it is invalid for 
all purposes. This view is evidently on 
the assumption that all the covenants in 
a document and all the parts of the docu¬ 
ment form one indivisible whole. A 
mortgage deed as 1 have said above con¬ 
tains more than one part and more than 


one covenant. A 
his security and 


mortgagee can give up 
sue on the personal 


covenant alone. He may choose to sue 
for all or any of the remedies in respect 
01 it. To read an ordinary mortgage docu¬ 
ment as one indivisible whole is opposed 
to the recitals therein and the intention 
of the parties to the document. 


Mr. Lakshmanna for the respondent 
relied upon Ram Naram Singh v. Adhin- 
dranath Mukerjee (5). It was a case in 
which a mortgage document which by law 
is required to be attested by two or more 


witnesses was not so attested. Their 
Lordships of tho Privy Council held 
that the document could not Ije treated 
as a mortgage document as it contravened 
the provisions of law which laid down the 
essentials for a valid mortgage deed and 
the absence of the necessary requisite pre¬ 
vented the document taking effect as a 
mortgage. But it was treated as a simple 
money bond. The case which is directly 
in point is the decision of Mr. Ameer Ali 
(now a member of the Judicial Committee 
of the Privy Council) reported in Joginee 
Mohan Chatierjee v. Bkoothnaih Qhosal (3). 
The learned Judge observed “ I am not 
satisfied that there was any such property 
as No. 251—2 belonging to tho defendant 
within the jurisdiction of the Sub-Registrar 
of Sealdah so as to give him under 3. 28 of 
the Registration Act jurisdiction bo register 
the document. If 1 am right in that con¬ 
clusion, it follows that the document 
cannot take effect as a mortgage deed ; bub 
as it is registered, although the suit has 
been brought more than three years after 
the date of execution the claim is not bar¬ 
red as was contended for by the defend¬ 
ant 8 counsel. This decision was long 
before the ruling of the Privy Council 
reported in 41 Cal. 972 which settled the 
law on this point. Though the learned 
Judge did not give reasons for holding that 
the document which was invalid as a 
mortgage on account of want ot jurisdiction 
of the Sub-Registrar who registered the 
document was a valid document for pur¬ 
poses of limitation, yet his opinion is 
entitled to great weight, and it is in 
consonance with reason. The Registration 
Act does not prohibit the use of a document 
as a registered one if the provisions of S. 28 
of the Act are contravened. If a docu¬ 
ment is otherwise properly registered there 
ckn be no objection to the use of it as aj 
registered one. 1 therefore hold that the] 
plaint document is a registered document 
so far as the personal covenant contained 
mibia concerned and therefore Act 116 
Limitation Aon applies to the case. The 
Subordinate Judge has rightly held that 
the suit 18 not barred by limitation. The 

second appeal fails and is dismissed with 

costs. 
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Stance on the personal covenant alone. He 

mnlf. of a valid 

gage and prayed for a mortgage decree. 
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In the circumsbances the rate ot interest 
allowed bo him by the lower appellate 
Court is fair, and there is no reason bo 
interfere with the discretion of the lower 
appellate Court. The memorandum of 
objections is dismissed with costs. 

Appeal dismissed. 
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SCHWABE, C. J. AND WALLACE, J. 

Vazhayil Parkum Thattan Eunhi Kutty 

and a7wther ... Appellants. 

V. 

Vazhayil Parkum Thattan Baman and 

others ..^Eespondents. 

3. A. No. 2092 of 1920, dated 30bh 
November 1922, against the decree of 
the Court of the Add. Temporary Sub. J. 
of North Malabar in A. 3. No. 28 of 1919. 

(a) Hindu Ldw—PurtibiiUy^Fresumpiton-- 
Thattan caste in Malabar — Mokhattaya7n in law. 

Tho Thattana are Hindus, and therefore, the 
Courts have to apply to them the principles of 
Hindu Law, unlos.s and until it is proved that 
they ^ follow any other customary law. The rule 
of Hindu law \s in favour of partibility and 
impartibility is the exception. Makhattayam 
Law, which tho Thattan caste admittedly follows, 
corresponds in the main to the ordinary Hindu 
Law. Marumakhattayam, in which partibility is 
unknown is an exception to the general rule. 
Hence yrima facie Makhattayam involves pat- 
tibility. 40 M. L. J. 301 Foil. 

(b) Hindu Law—Iviyartible estate—Pnjoj. 

Tho evidence based merely on the fact that 
the witnesses, have never known a case of parti¬ 
tion does not afford in law sufficient proof of a 
valid custom, which would suffice to rebut the 
presumption of law that the property is partible. 

K. P. Bamakrishna Iyer —for the 

Appellant. 

0. Kunhi Baman~iot the Eespondents. 

Wallace, J.—-The suit is one for parti¬ 
tion by the plaintiff who is a member bf 
the Thattan caste in North Malabar, which 
caste follows Makhattayam Law. Various 
issues were framed, but the original Court 
dealt with two only, issue II, whether the 
properties are impartible, and issue XIY, 
whether the plaintiff is not the legitimate 
son of the deceased Valia Nambi, the 
owner of the property sought to be parti¬ 
tioned. The original Court held that the 
property is impartible, which finding was 
enough bo dispose of the suit, and that the 
plaintiff was what is known as a Veetu- 
kutti, or the son of a Sambandham wife 


who is not brought to her husband’s house, 
and that such a Veetukubbi is nob entitled 
to a share in his father’s property. The 
appellate Court agreed with the original 
Court on the last two points, bub did nob 
consider the first. It is urged before us by 
the plaintiff, who is the appellant before 
us, that the lower Courts have erred in 
law in coming to these conclusions. 

To take the first issue as to partibility, 
we think the original Court has wrongly 
thrown the onus of proof on the plaintiff, 
though the frame of the issue threw it on 
the contesting defendant, and that it was 
wrong in holding that there is any pre¬ 
sumption of law in favour of impartibility 
in the case of the Thattan caste. The] 
Thabbans are Hindus, and therefore under 
3. 16 of Act HI of 1873, the Courts have! 
bo apply to them the principles of Hindu 
Law. unless and until it is proved thatl 
they follow any other customary law. Thel 
rule of Hindu Law is in favour of parti I 
bility, and impartibility is tho exception.! 
Makhattayam Law, which the Thabtanj 
caste admittedly follows, corresponds inj 
the main bo the ordinary Hindu Law.j 
Marumakkabbayam, in which partibility isl 
unknown, is an exception bo the general 
rule. Hence prima jade, Makhattayam 
involves partibility. Tho original Court! 
has relied on various rulings of this 
Court to rebut that legal presumption, 
but in our opinion these do nob justify 
any such inference. The case in Earichan 
V. Perachi (1) merely says that those 
who follow Makhattayam must not be 
taken to be necessarily governed by the 
Hindu Law, that is, that it is open to 
them to prove a custom at variance with 
Hindu Law ; bub it is no authority for the 
proposition that even if such a custom is 
not proved. Hindu Law will nob apply. The 
ruling in Baman Menon v. Chathunni (2) 
proceeded on a definite finding that among 
Thiyyans there is no custom of compulsory 
partition. It may be noted that this ruling 
relates to Thiyyans and nob to Thatbans 
and that its correctness has been gravely- 
called in question in a later ruling of a 
Bench of this Court in Baman and others v. 
Mutha and others (3). In Imbichi Kandan- 


1. (18J2) 15 M. 281. 

2. (1893) 17 M. 184. 

3. (1)21) 40 M. L. J. 301^13 L. W. 218= 

(1921} M. W. N. 233=02 L 0. 534. 
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V. Imbichi Penn (4), the decision follows 
the general principle of Hindu Law either 
of impartible or of divided property. The 
ruling in Kunhi Pennu v. Ghiruda (5) also 
substantially follows the ordinary Hindu 
Law as opposed to- that of Marumakhat- 
tayam. In Velu v. Ghamu (6), which deals 
with the caste of Illuvansj the Court refus¬ 
ed to extend to that caste the rule of im 
partibility among Thiyyans as laid down 
in Baman Menon v. Chathunni (2), and 
held that the Illuvans had proved a custom 
of partibility. There is therefore no good 
ground why this Court in the case of the 
Thattan caste should not follow the prin¬ 
ciple laid down in 40 M. L. J. case or 
depart from the ordinary rule that the 
ordinary Hindu Law has in the first 
instance to be applied, unless and until 
proof of custom to the contrary has been 
established. This principle has also been 
adopted in two unreported cases of this 
Court coming from Malabar. S. A. No. 518 
of 1902 and 1056 of 1919. 

As to proof in this case of any custom 
to the contrary, we find none, no proof of 
the sort which is required to establish a 
uniform, continuous, and definite practice 
submitted to for so long a period that it 
should be accepted as an established 
governing rule of the caste. The ori^iinal 
Court rejected Ex. E. perhaps with 
reason, but if the law of Thiyyans is to 
be used to prove a custom of impartibility 
amongst Thattans. then Ex. G, which lays 
down that the law among Kanichans is 
partibility, should be used in favour of the 
Thattans. But it is right that each caste 
should stand on the footing of its own 
rules and customs. Beyond the evidence 
noted there is only the vague evidence of 
three Thattans, D. W’s, 2. 3 and 4, that 
custom sanctions no compulsory partition 
as against that of P. W. 2, another 
iOattan, who says it does. The evidence 
IB v^y vague and seems to be based merely 

witnesses, D. W’s. 2.3 
and 4 have never known a case of partition. 
We cannot hold that such evidence affords 
m law sufficient proof of a valid custom, 
w 1 C would suffice to rebut the presump- 

w^i? property is partible, 

we bold therefore that the trying Court 


4. (1895) 19 M. 1. 

6- (1896) 19 M. 440. 
6. (1898) 22 M. 297. 


has on this issue co 

law. 


• t 


mitted an error of 


As to the next point, both the lower 
Courts have failed to address themselves 
to the proper legal points at issue. 
Assuming for the moment that there is a 
concurrent finding of fact that the plaintiff 
is illegitimate, it does not follow as a 
matter of course, as the lower Courts 
suppose, that he is not entitled to a share 
in the joint family property. Among 
Sudras, under the ordinary Hindu Law, an 
illegitimate son is entitled to a share, and 
it was therefore open to the plaintiff to 
contend, as he does here, either that he is 
a Sudra for the purposes of Hindu Law, 
(which prima facie applies to his caste), 
since Hindu Law brings together as Sudras 
all castes below the Vaisyas, or to contend 
that his caste follows Sudra custom in the 
matter of the inheritance of an illegitimate 
child. On the merits of these contentions 
we say nothing at present, but would point 
out only that if the Hindu Law for Sudras 
is to be applied to the plaintiff’s caste, he 
will prima facie even if illegitimate, be 
entitled to a share without further proof 
or disproof of that custom ; while if his 
case is to rest on proof of a custom by 
which Sudra custom is applied to his caste 
or on proof of independent custom alto¬ 
gether, then such custom will have to bo 
proved. In the former case the onus of 
disproving the presumption of law will 
rest on the defendant ; in the latter the 

onus of proving the custom will lie on the 
plaintiff*. 


ixow Dne omy issue on tms 


case, and the only point therefore to which 

the parties had to direct their attention, 
was whether the plaintiff is not the legiti¬ 
mate son of the deceased Valianambi 
Inscead of trying that issue, both Courts 
have tried an issue nob framed, whether 
the plaintiff is a Veettukutti, apparently 
assuming first that a Veettukutti is illegiti¬ 
mate, as the word is used in Hindu Law 
and secondly that to find that plaintiff is 
illegitimate puts him out of Court. It may 
be here pointed out that among the caste 
of Mukhavars in Malabar, also an inferior 
caste. It would appear that the children ol 
a sambandliam connection may inliArlf 
their father’s property (Vtde the Gazette 
Malabar, p. 182). We think theL 
shou^ld be definite findings on these points 
in the case of the Thattan caste, since the 
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customs of this caste appear not yet to 
have been the subject of judicial decisions, 
and a decision in this case will affect the 
whole caste. 

In order that the matter may be re¬ 
opened and properly tried, the findings 
that the plaintiff is a Veettukutti and that 
a Veettukutti has no share in his father's 
property must be set aside and we do so 
on the ground that they were never in 
issue in the case. The finding of the try¬ 
ing Court on issue 2, as to partibility, is 
also set aside for reasons already given. 
The decisions of the lower Courts, based 
on these findings, are set aisde. 

The whole case is remanded to the 
original Court with a direction to rehear 
the case after framing and trying the 
following issues in the light of the above 
remarks: 

I. Does the ordinary Hindu Law of 
partibility of joint family property not 
apply to the Thattan caste in North Mala¬ 
bar, or is there any caste custom to the 
contrary ? 

II. Is the plaintiff a \'eettukutti, as 
that word is used by the Thattan caste ? 

III. Is a Veettukutti illegitimate in the 
legal sense of that word ? 

IV. Does a Veettukutti have no share 
in the joint family property V 

V. Does an illegitimate Thattan have 
no share in the joint family property ? 

VI. If the property is partible and the 
plaintiff is legitimate, to what share is he 
entitled ? 

Vn. If the property is partible and 
the plaintiff is a Veettukutti, is he entitled 
to any share, and if so, what? 

Vm. If the property is partible and 
the plaintiff is illegitimate, is he entitled 
to any share and if so what ? 

Fresh evidence may be taken, as offered 
by either party or by the Court. 

If the findings are that the property is 
impartible or that the plaintiff is not en¬ 
titled to any share, it is not of course 
necessary to decide the other issues as the 
plaintiff’s suit will fail in limine. 

Costs up to date on both lower Courts 
will abide the result. Appellant will get 
his costs in this Court. 

Suit remanded. 
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Oldfield and Ramesam, JJ. 

Kuppu Beddi Nookayya and 

others ... Appellants. 

V. 

Mandaluka Bheemayma and 
another . .. Plaintiffs— 

Bespondents. 

S.A. No. 2098 of 1920, dated 15th De- 
ceber 1922, against the decree of the 

Subordinate Court of Cocanada in Appeal 

Suit No. 29 of 1919. 

(a) Deed — Oonstruction-^Mortgage or lease. 

A deed provided that in accordance with a 
prior agreement, the property, which had been 
placed in 1st defendant’s possession in 1910-11, 
should remain in it until the end of the year 
1017-18 in consideration of a cash payment, of 
Bs. 160 at the date of the prior agreement and 
other subsequent payments on plaintifl’s behalf, 
in all, Bs. 1280, that Isb defendant should pay 
all dues other than extra taxes, which might be 
levied hereafter, and should at the end of the 
term surrender without any separate relinquish¬ 
ment; Ileldf the document was a lease. The 
mortgage character is established only when 
there is a power of redemption reserved to the 
lessor either expressly or impliedly, so that it 
digfciuctly appears that the parlies themselves 
intended the transaction to bo of the nature of a 
mortgage. 3 All 1 Bef. 

(b) Madras Estate Land Act S. 3 (2) (11) (5) 

15 *Eayablc' Estate^*Landholder* —Meaning. 

“I^ayable” means payable according to the 
terms of the contract between the parties to it ; 
S. 3 ols.(ll) and (15) are applicable, whatever the 
stage or stages at which those terms so far as 
they relate to payment for the use of the laud, 
have to be or have been fulhllod. Whether 
plaintiff's inajii is an estate within the moaning 
of 3. 3 (2) and plaintiff is a landholder under 
s. 3 (5) of the Estates Land Act depends on whe¬ 
ther the inam was created before or after the 
permanent settlement in l802. 

(c) Madras Estates Land Act-~-ApplicabiUty-^ 
Liatn a part of IHttapur estate. 

The Act applies if the inam in question is part 
of the Pittapur estate apart from the question 
whether the defendant is a ryot. 45 I'l. <16 i. B. 
Bel. 

A. Krishnasawmi lye)' and N. llama 
Boo —for the Appellante. 

C. V. Ananthakrishna Iyer and P. 
Satyanarayana Bao — for the Eospondentfl. 

Oldfield,!: —^The respondent, plaintiff, 
an inamdar, holds from 2Qd delendaut, a 
zamindar, under the sannad, Ex. A and 
has assigned an interest in his holding 
to Ist defendant, the appellant under 

Ex. V. In 1912 the Revenue Officer en¬ 
gaged in the preparation of a Record of 
Rights for 2nd defendant’s estate under 



1923 Madras kuppu rebdt nookayya v. bhrrmanna 7.) 


455 


Ch. XI, the Mat^rae Estates Land Act 
(T of 1908), entered first defendant as 
occupancy ryot in respect of the holding 
instead of plaintiff. The question is whe¬ 
ther he did so correctly. The anwer to this 
question depends on (1) whether Ex. V is 
a mortgage with possession or a lease, (2) 
whether in the latter alternative 1st defen¬ 
dant is a ryot, as the term is defined in 
S. 3, cl. (lfi\ Estates Land Act, and (3) 
whether the inam is presettlement and 
therefore an estate and plaintiff a land¬ 
holder under 8. 3, els. (2) and (5). 

Ex. V dated 20-1-13, is described as 
a Thirmanam document and provided that 
in accordance with a prior agreement, 
Ex. H, the property, which had been 
placed in Ist defendant’s possession in 
1910-11, should remain so until the end 
of the vear 1917-18 in consideration of a 
cash payment, of Es. IGO at the date of 
Ex. TT find other subsequent payments 
on plaintiff’s l:»ehalf, in all, Es. 1280, that 
let defendant should pay all dues other 
than extra taxes, wliich might be levied 
hereafter, and should at the end of the term 
surrender without any separate relinquish¬ 
ment. These, the essential provisions of 
Ex. V, are primn. facie in accordance 
with the definition of a lease in S. 105 
of the Transfer of Property Act, the pay¬ 
ments referred to being the price paid 
or premium. Plaintiff however argues that 
those payments must not be so regarded 
because tliey were advances, for which 
either the property, the possession of wh ch 
was transferred, or the right bo that posses¬ 
sion was the security and that is alleged 
with reference to the description of the 
document and the suggestion that advances 
prior to its execution were in question. 

This argument is unsustainable. For, 
although etymologically a Thirmanam 
document may mean one executed in dis¬ 
charge, the term Thirmanam, as my 
learned brother with his extensive know- 

I 

|ledge of the Telugu Districts agrees, has 
acquired a wider meaning, as importing 
merely a settlement; and it may be obser¬ 
ved, although no details are in evidence, 
that, as Ex. H shows, the previous 
enjoyment of the property was under a 
document similarly described. There is 
no evidence of any advances prior to 
those enumerated in Ex. V and it was 
never alleged in the lower Courts that 
^ihere were any. Those in Ex. V. and the 


cash payment of Rs. IGO were made after 
and when the agreement, Ex. H, was exe¬ 
cuted and the former after possession had 
been given ; and they cannot be regarded 
as prior debts, which the transfer was in¬ 
tended to secure. There is no power of 
sale and no provision for accounting. 
Transfers Ruch as this, for a premium 
without a periodical rent, are no doubt un¬ 
usual in this Presidency. But under the 
description of ^^nripeshgee transactions/ 
they appear to be well Inown in North 
India and are probably what the portions 
of the Transfer of Property Act 
relating to price pah] and to premium, 
were meant to apply to. That the 
distinction between transactions of that 
kind which are leases and those which 
are mortgages will be difficult, is illus¬ 
trated by the statement in Maepherson's 
Law of Mortgages, 5th Ed , P. 8. 
adopted in the judgments in Bnsnnt Lai 
V. Tapeshri Lai fl) that the mortgage 
character is established, only when there 
as a power of redemption reserved to the 
lessor either expressly or impliedly, so 
that it distinctly appears that the parties 
themselves intended the transaction to be 
of the nature of a mortgage. Plain¬ 
tiff relies on the fact that, although no 
such power was reserved in the documents 
in Bengal Tndino Go. v. Boghohur Da^ (2) 
the transfers there were regarded by the 
Privy Council as being “ not mere con¬ 
tracts for the cultivation of the land, hut 
intended also to constitute and as having 
constituted a real and valid security to 
the tenant for the principal sums which 
he had advanced and the interest therein. 
The tenants possession under those trans¬ 
fers was, in part at best, nob that of 
cultivators only, bub that of creditors 
operating repayment of the debt due to 
them by means of their security.” But 
the documents there construed contained, 
what Ex. Y. here does not, stipulations 
for interest on the principal suras paid by 
the transferees; consistently with those 
sums being loans there was as the judg¬ 
ment of the High Court shows, “provi¬ 
sion about the satisfaction of the money” 
and in fact, whatever the exact in¬ 
tention, with which these references to 
security were made, the conclusion against 

1. (1881) 3 All. 1. ~ 

2 . (1897) 24 Cal. 272=23 I. A. 158=1 O.W.N. 

83=7 Sar. 94 (P. 0.). 
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mortgage character of their transfers, but 
on a section of the Bengal Tenancy Act 
independently of it. In a later case, 
Nidha Sah v. 'Murli Dliar (3), in which, 
although the document was described as 
a mortgage and was given for prior 
advances its provisions resembled those 
of Ex. V more closely, the Privy Council 
held that there was no mortgage, but 
simply a grant of land for a fixed term 
free of rent in consideration of a sum 
made up of past and present advances.” 
In accordance with this decision and with 

lOfi of the Transfer of Property Act, 
the application of which there is here 
nothing to conclude, the finding must be 
that Ex. V is a lease. 

The question is next whether let defend¬ 
ant is a ‘ryot,’ within the meaning of 
S. 3 (15), Estates Land Act, and, as 

the contention that beholds as mortgagee, 
not for the purpose of agriculture, has 
been disallowed, we have to decide first 
whether the payments in consideration of 
which Ex. V was given, were rent ” 
within the meaning of S. 3 (11). The 

objection taken to their being so is that 
these provisions refer to rent as ‘ payable 
and to ryot as bolding ” on condition of 
paying,” the implication being, it is alleg¬ 
ed, that the only payments contemplated 
are those to be made in future after the 
beginning of arid in the course of the rela¬ 
tion between ryot and land-holder. No 
authority has been adduced in support of 
this construction and it is neither reason¬ 
able nor convenient. For it entails, even 
in the ordinary cases in which rent is pay¬ 
able periodically, that, if it has been paid 
on the due date, nothing more being 
payable for the remainder of the year, the 
relation of ryot and landholder will be sus¬ 
pended until more rent falls due. The 
preferable construction and that, by which 
such anomaly can be avoided, is that 
” payable ” means payable according to the 
terms of the contract between the parties 
bo it, and that S. 3, Cls. (11) and (15) are 
applicable, whatever the stage or stages at 
which those terms, so far as they-relate to 
payment for the use of the land, have to 
be or have been fulfilled. 

The remainin,, matter in dispute in 

S (1903) 25 All. 115=30 I. A. 51=5 Bom. 
li. R. 111=7 C. W. N. 239=8 Sar. 435 (P. C.). 


is whether plaintiff s inam is an estate 
within the meaning of S. 3 (2) and plain¬ 
tiff is a landholder under S. 3 (5) of the 
Estates Laud Act. This it is not disputed 
in this Court, depends on whether the 
inam was created before or after the per¬ 
manent settlement in 1802. 

The grant, as Bxs. A and B show, 
was in 1800 ; and as I agree with my 
learned brother’s treatment of this part of 
the case, I need say only that no other 
year is suggested as that, in which the 
grant was really made, and that, in the 
absence of any such special considerations 
as those arising from the terms of the 
grantor Zamindar’s sannad in Secretary of 
State V. Rajah of Venkatagiri (4), there is 
no reason for refusing effect to S. 4, 
Eegulation XXV of 1802, and in view of 
its unqualified terms, no relevancy in the 
enquiry whether the inam was in fact in¬ 
cluded in the assets of the Zamindari, on 
which the peshkush was fixed with regard 
to the circuit committee’s accounts pre¬ 
pared before 1786. 

As the inam is not an estate and Isb 
defendant is therefore not a ryot, the 
Second Appeal fails and is dismissed with 
costs on that ground. 

Ramesam, J. :—The respondent, plaint¬ 
iff, an inamdar within the ambit of the 
Pitbapur estate, sues for declaration that 
the Ist defendant is not an occupancy 
tenant of his inam. The Zemindar of 
Pittapiir was constituted a Zamindari by 
a sannad issued in 1802 under the Regula¬ 
tion XXV of 1802. See Sri Baja Boo 
Venkata Surya Mahipati Bama Krishna 
Rao Bahadur Y, The Go^i^ri of Wards (5). 
The grant of the suit inam to the plaintiff's 
ancestors was made by the then Zamindar 
of Pittapur under a sannad (Ex. A) and a 
chekunama (Ex. B) dated 22-6-1800. It 
was made free of Kattubadi and therefore 
purported to be sari)a. dumh'ila or 
absolute. 

The first question that arises for deci¬ 
sion is whether the Estates Land Act 
applies to the Inam. If the Inam is part 
of the Pittapur estate, the Act applies bo 
the Inam, Brahmoyya v. Achiraju (6), apart 

4. (1921) 44 Mad. 861=41 M. L. J. 624= 

48 I. A. 115 (PC.). 

5 (1809) 22 Mad. 383=26 I. A. 83= 3 C.W.N. 

415=1 Bom Tj. R. 277= 9 M. L. J. Sup. p. . 7 

6. (1022) Mad. 373=45 Mad. 71C=13 M. L. J. 

229=31 M. li. T. 91 (F.B.). 
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from the question whether the Ist defend¬ 
ant is a ryot. The Courts below are of 
the opinion that the land was part of the 
Pittapur estate and on the 'question 
whether the Ist defendant is a ryot they 
differed. 

On the facts found, I am of opinon that 
the land is not a part of the Pittapur es¬ 
tate, but a pro-settlement Inam excluded 
from the assets of that Zemindari. The 
question turns upon S. 4 of Kegulation 
XXV of lSO-2. That section excludes from 
the scope of the permanent Settlement 
lakhiraj lands (or lands exempt from the 
payment of public revenue) and all other 
lands paying only favourable quit rents. 
In respect of these, the Government reserv¬ 
ed to itself the entire exercise of discretion 
in continuing or abolishing them. Mr. A. 
Krishnaswarai Aiyar who appeared for the 
appellant, conceded that what was meant 
by the words in S. 4 above quoted is lands 
in respect of which the Zemindars pur¬ 
ported t.o make grants either absolute or 
subject to a small kattubadi, though, later 
on, he addressed arguments somewhat in¬ 
consistent with this concession and con¬ 
tended that where a grant, though purport¬ 
ing to bo absolute, was nob binding on the 
Government, the land was nob excluded 
from the assets of the Zemindar. 

If a grant, whether absolute or subject 
to a small kattubadi, was made under cir¬ 
cumstances binding on the Government, 
there was an end of the matter and there 
was no meaning in the Government reserv¬ 
ing to itself the entire exercise of discretion 
in continuing or abolishing it. It was 
because almost all such grants were not 
binding on Government that they reserved 
to themselves the exercise of discretion in 
continuing or abolishing them. This is 
clear from the preamble to Regulation 
XXXI of 1802 which was relied on by the 
appellant but which, on close examination, 
is really against him. The preamble to Re¬ 
gulation shows that it was meant to deal 
with lands * alienated by the unauthorised 
encroachments of the present possessors by 
the clandestine collusion of local officers, or 
by other fraudulent means.’ The pream¬ 
ble then proceeds to say ** whereas the per¬ 
manent setblemenb of land tax has been 
made exclusive of alienated lands of every 
description. There can be no better state¬ 
ment ’of,the objects and reasons of the 
Regulation XXV than this, by the legisla- 
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turo which enacted both the Regulations 
in the same year. Remembering that lands 
granted on condition of paying rent or 
heavy kattubadi cannot be regarded as 
alienated at all, it is clear that all aliena¬ 
ted lands were intended to be excluded 
from the scope of the settlement. Such 
lands would consist of (1) lauds granted on 
condition of rendering public service, here¬ 
ditary village service inaras ; (2) Sarava- 
dumbala Inaras (3) Inams granted on 
favourable quit rent. The first class was 
dealt with by Regulations XXIX of 1802 
and \l of 1831 and now by Madras Acts 
II of 1894 and Til of 1^95. A portion of 
the second class was recognised by Regu¬ 
lation XXXI of 1802, i.e., those granted 
prior to 176S ; bub their enfranchisement 
was effected in the Inam Settlement of 
1860. The rest of the lands in the second 
class as well as those in the third class 
were both recognised and enfranchised in 
the Inam Settlement of 1860. It is because 
these were all excluded from the scope 
of the settlement that karnams were requir¬ 
ed to keep lists of them with the purposes 
for which they were granted. Vide 
S. II of Regulation XXIX of 1802 
the second clause of it dealing with the 
first class above mentioned, the third 
clause dealing with the second class above 
mentioned and the 8th and 10th clauses 
dealing with the third class above mention¬ 
ed among others. The decision in Surj/a- 
narayaiia V. Patana (7) did not lay down 
that only Inams prior to 1768 could be 
recognished as Inams and that all Inams 
granted after 1766 though before 1802 
should be regarded as included in the assets 
of a Zemindari. The Judicial Committee re¬ 
ferred to Regulation XXXI of 1802 merely 
for the purpose of narrating the fact which 
finally led to the preparation of Oakes 
Register in which the subject of the grant 
was described and their Lordships held 
that grant of the village meant grant of the 
soil in addition to the revenue. This is 
also clear from Secretary of State v. Rajah 
of Venkatagiri (4) where their Lordships 
described Regulation XXXI of 1802 as one 
referring entirely bo procedure. The main 
argument of the appellant that, as the 
accounts on which the peishcush was fixed 

7. (1918) 41 Mad. 1012=45 I. A. 209= 

25 M. L. T. 30= (1918) M. W. N. 859= 
23 0. W. N. 273=9 L. W. 12G=29 C. L. J. 153= 

36 M. L. J. 585=21 Bom. L. R. 547= 
(1919) M. W. N. 463=48 1. C. 689 (£*. C.) 
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were those of the Circuit Committee 
appointed in 1784, all grants after that date 
were intended not to be recognised, shows 
the fallacy of the argument based on the 
Eegulation XXXI of 1802, for if the latter 
argument is correct, what becomes of lands 
granted between 1763 and 1784 ? 

As to the use of the Circuit Committee 
accounts, they were the accounts nearest 
in date, available to the State for the 
purpose of settlement. If the lands alie¬ 
nated wlien the accounts of the Circuit Com¬ 
mittee were prepared, were intended to be 
excluded from the settlement, the Regula¬ 
tion would have expressly provided for it. 
Botli the Regulation and the sannads issu¬ 
ed under it, as they stand, speak from their 
dates (1802) and all grants prior to 1802 
were prima facie excluded from the per¬ 
manent settlement. 

Some reference was made by the appel¬ 
lant to BajahVenkataVQ/ngavvd v. Appala- 

razu (8). That case related to an inam 
granted on condition of rendering private 
service to the Nu^.vid Zemindar, The lands 
in the Nu>:vid Zemindari held on condition 
of rendering private service to the Zemin¬ 
dar were all dealt with by Mr, Teylor at 
the Inam Commission and held to be in¬ 
cluded in the assets of the Zemindari. 
See Sri Rajah Sohhanadn Appa- Rao BaJui- 
dur V. Sri Raji/h Venkata Xarasimha Appa 
Rao Bahadur, (9). It is true that the 
statement that they were resumable was 
not acted upon by the Courts (26 IMad. 403 
affirmed by Venkata NarasimJur Appa Rao 
Bahadur v. SohJianaAri Appa Rao Baha¬ 
dur) (10) but,whether resumable or irresum- 
able, that they were included in the assets 
of the Zemindari follows from dictum of Sir 
Barnes Peacock in Rajah Nilmony Sinrfh 
V. Government (11) approved in Rajah 
Nilmony Singh v. Bakranath Singh (12). 
It is on these principles that'the decision in 
20 M- L. J- 728 rests. Obviously the land 
was not lakhiraj. I am not able to agree 
with the other reason given in it for hold¬ 
ing that the land was not lakhiraj. The 
ease in Secretary of State of India, v. Kili- 

8. (1010) 20 M. Ij J. 728 (734) = 

8 M. L. T. 429=8 I. 0. 546. 

9. (1003) 26 Mad. 401 (iOO). 

10. (1006) 20 Mad 52=16 M L. J. 1= 

1 M. L. T. 3=3 0. L. J. 1=3 A. L. .1. 55= 

8 Bom. L. R. 1=10 0. W. N. 101= 

33 I. A. 46 (P. 0.) 

11. (1866) W. B. 121. 

12. (1883) 9 Oal. 187=9 I. A. iQi. 


has Bhupati Harichandan Mahapatra ( 13 ) 
merely lays down a presumption regarding 
lands within the ambit of Zemindari and 
does not help the appellant where the facts 
are definitely known and rebut the pre¬ 
sumption. 

If the land was excluded from the assets 
of the Zemindari, it cannot fall under 3. 3 
(2) (d) as it is not a whole village. 

It cannot be contended that, apart from 
the Estates’Land Act the defendant has 
any occupancy rights. Starting with the 
position that there is no presumption in 
favour of the Inamdar {Sivaprakasa 
Pandara Sannadhi v. Veeranna Reddi (14) 
or against him (41 Mad. 1012 P.C.) it is im¬ 
possible that the defendant in this case who 
was let into the land under Exhibit V on 
condition that he would give up the land 
at the end of the term (See 41 Mad. 1012) 
can have the occupancy rights, wliatever 
the original grant might be. When the 
last tenant surredered tlie land in 1908, 
the land came into the possession of the 
plaintiff who had both varayns at his 
disposal and then, the defendant entered 
on condition of giving up the land at the 
end of nine years which is a very import¬ 
ant condition in all cases rot governed by 
the Estate Band Act (41 Mad. 1012) and 
Venkata- Sasirulit v. Seetharamndit{lb).^\\Q 
case in Sivapritkasa. Pandara Sannadhi v. 
Veeramia Reddi (14) was a case were the 
tenants had been holding the land con- 
tinously for over 75 years at unvarying 
rents, were mortgaging and selling their 
holdings, and partitioning them among 
themselves and where there were no 
muchilikas by tenants stipulating that the 
land should be surrendered at the end of 
a particular terra, the only muchilikas 
purporting to contain such terms being 
found to be forgeries and the tenants 
obtained compensation from Government 
when the holdings were acqxiired. 

I therefore hold that the plaintiff is 
entitled to the declaration prayed for. In 

13. (1015) 42 Cal. 710=42 I. A 30= 

10 0. W. N. 65=2 L. W. 11 = 17 M. L. T. 1= 

21 0. L. J. 31=17 Bom. L. R. 32= 

23 M. L. J. 457=26 I. C. C78=(P. 0.) 

14. (1022) P. 0. 292 = 45 Mad. 586=31 M.L.T. 
(P.C.) 54=43 M. L. J. 610=10 L. W. 102 = (1922) 

M. W. N. 740=40 I. A. 286=69 I. 0. 538 (P.O.). 

15. (1020) 43 Mad 166=16 I. A. 123 = 17 A. L. 

J. 725=37 M. L. J. 42=:2l Bom. L. R. 025=26 
M. L. T. 175=30 0. L. J. 441=10 L W. 633=24 
0. W. N. 120=51 I. 0. 304 (P.O.) 
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this view it is 'unuecessary to discuss the 
other questions arisint^ in the case. 

But I may add that I agree with my 
learned brother’s construction of Ex. V. 
In my opinion Ex, V evidences a loan 
and a lease. In the sense that a simple 
method of recovering the loan was also 
provided by it, it may be said that Ex. V 
also furnishes some security to the creditor 
(lessee). But there is no security either in 
the sense that Ex. V amounts to a simple 
mortgage on which a suit for sale can be 
mentioned or in the sense that Ex. V 
amounts to a usufructuary mortgage. Any 
how there was certainly a lease. Prob¬ 
ably their Lordships were using the w'ord 
becurity ” in this sense in Benfjid Iniligo 
Company v. Hagliobur Das (3) the decision 
in which ultimately turned on a special 
detinition of ‘ ryafc ’’ in Bengal Tenancy 
Act. 

1 agree that the second appeal should 
be dismissed witli costs. 

AjipCifI d. 
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Krishnan and Ramesam. JJ. 

(LPpulapati) Suryanarayema- 
raju Gar a 


V. 


AppellanI 


tSri Sri Sri JJrunilavana 
Chandra Uarisekandra 
Jagaddevcii liajah Baha¬ 
dur Garu Hajak of Tekkali. . .Respoude 

F. A. Nob., 94 & p5 of 1921, da 
25th September 1922, against the decret 

the Dt. Court of Ganjam at Berhamui 
in O. S. No, 2 of 1919. 

(a) Leuae^-JUtU, deduction of~Kxtent o/ an^ 

Where Ihe extoet did not form an iten 
consideration at all in tixing the rent of 
anda ; m other words, the lands were mer 
l^eased as villages and the renc had nothing 
do with the actual extent and admittedly 
measurements were taken at the time the lai 
were leased noc at any time thereafter. Held ■ 
essee cannot claim more than the a 
nrst taken possession of by him under the le 
nor romisaion of rent. 

{\>) Landhrd am Teaant-hinl-Nmi-deLiv 

or evtcUoii fror,i pari of leased property. 

Where the lenant is evicted from or is not 

part of leased propei 
MM the tenant is only entitled to a remissior 

TA s" to pay any 

at all or to throw upon the landlord the bur. 

nlrTv ih® "'“s payable to him. O 

narily, there will be a proportionate reduot 


of rent according to area iinlosa one J^ide or the 
other shows that the lands lost poflfleflsioa of 
were either of super or or inforior quality when 
that factor would have to bo taken into con- 
•sidoration in ascertaining the proportion. 

K. Bashyam Iyengar —for tbo Appel¬ 
lant, 

Samhasiva Bao —for the Respondent. 


Krishnan,J:— Tlicee are appeals against 
tho decree of tlie ihstrict Judge of Ganjam 
in O. S. No. 2 ot 19J9 brought by the 
Rajah of TY*kkali against the defendant, to 
recover from him tiuj arrears of rent alleg¬ 
ed to be duo to tlie Rajah under a register¬ 
ed lease deed hx. X 1 \ , the muchilika Ex. A 
being its counterpart. Tlie rent is claimed 

for^ Faslis J3>5, 1326 and 1327. The 
main defence raised in tho case is that 
possession had not l.'een given by theplaint- 
ifl 01 all tho lands leased to the defendant 
and that therefore the dclcndaut \vaB not 
bound to pay the rent fixed in Ex. XIV but 


only a reduced rent, abatement of rent 
being given for the extent of the land 
whicli he was not put in possession of. As 
regards this doleuce there are two sets of 
lands to consider. About some of them it 
is said that no possession was given at all. 
They consist ot five jilots. The second set 
consists of lands, wiiich, it is said, that the 
extent mentioned in the lease-deed was 
not given I'tosscssion of, hut only a much 
smaller extent was given. The defendant’s 
case is set out in Ins written statement and 
a list of both kinds of land is given in Seb 3 
to that statement. The District Judge 
held on a careful consideration of all the 
evidence in the case that no claim for 
abatement of rent was made out as regards 
the second set of lands, the total extent of 
which, it was contended, defendant was 
not given possession of. But as regards 

the Rotho lands in Fstapada, and the fands 

in Rukkakona and Bamsia he held that it 

was proved by the defendant that no part 

of these lands was put into his possession 

and that he was therefore entitled to a re- 

miBSion o£ rent as regards them, and he 

thus allowed a rateable reduction of rent 

calculated on 70 Bharanams, the extent of 

those three villages, from the total extent 
ot the rent payable. 

It is argued before us that the District 
Judge was wrong in disallowing abatement 
of rent as regards the second set of lands 
the total extent of which according to thl 
defendant had not been put into his pos- 
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session. They consist of a number of 
villages. Taking one of them for example 
IJstapacla, the toal extent of this land 
mentioned in Ex. XIV is 1025 Bhara- 
nams approximately; the defendant s 
case is that he was put in possession 
of only 573 Bharanams and 10 nauties 
and that he did not get possession of 

the balance 451 Bharanams and 10 
nauties and that there should be a pro¬ 
portionate reduction in rent in regard to 
that land. Similarly with regard to other 
lands such as Rainpada, Saradapore, Kon- 
koroda and so on, a list of which is as we 
have already said, given in Sch, 3 to the 
written statement. Turning to Ex. XIV 
which corresponds to the muchilika Ex. A 
it will be seen that the rent was fixed 
in it at a lump sum of Bs. 7,351 and 
that there is no mention in the body of 
the document of anynhing about the ex¬ 
tent ; the rent was not calculated with 
reference to the extent of the lands at all. 
What was leased out were the various 
villages identified by the boundaries given 
in the document. The extent no doubt is 
given in the schedule to that document 
but only approximately. We agree with 
the District Judge in thinking that 
the extent did not form an item of consi¬ 
deration at all in fixing the rent of the 
lands; in other words, that the lands 
were merely leased as villages and the 
rent had nothing to do with the actual 
extent. Admittedly, no measurements, 
were taken at the time the lands were 
leased nor at any time thereafter. It is 
the defendant’s case that he found out the 
deBciency in extent within a month after 
he got the lands and he says that he 
went and complained to the plaintiff and 
the plaintiff promised that he would make 
some deduction from the lease amount. 
On the evidence on this point we are in 
agreement with the District Judge in 
thinking that no such application was 
made to the plaintiff. The plaintiff as his 
own witness denied that any application 
was made to him and the evidence on tha 
defendant’s side on the point is altogether 
unconvincing because the defendant was 
not likely to have rested content with a 
bare oral promise, if he was really going to 

get a remission, he would have taken care 

to have some writing. The witnesses on 
the defendant’s side are not men of such 
credit that we can accept their evidence 
as reliable when it has been rejected by 


the learned District Judge. It, therefore, 
follows that although the defendant knew 
of the deficiency within a month he really 
took no steps whatever to get any remission 
on that ground. His conduct is thus very 
significant and entirely in favour of the 
plaintiff’s case that the extent of the land 
was not considered as of any importance 
in leasing these villages to the defendant 
or fixing the rent. 

Furthermore, we have a series of letters 
sent by the defendant to the plaintiff in 
respect of monies due under the lease and 
there are indications in them that the 
plaintiff was claiming the whole rent due 
to him under the lease deed Ex. XIV. In 
defendant's replies we only find excuses 
made for non-payment and offers to pay as 
soon as possible. Nowhere do we find any 
statement by the defendant that the 
monies claimed were excessive or that he 
was entitled to have any remission or 
deduction on account of only the shortage 
of the lands delivered to him. Taking all 
these circumstances into consideration we 
think that the District Judge was right in 
holding that the extent of the lands did 
not form a part of the consideration weigh¬ 
ing with the defendant in executing this 
lease. 

Furthermore, as pointed out by the 
District Judge, the amount of the defi' 
ciency of the lands as alleged by the 
defendant in Sch. 3 to the written state¬ 
ment is not really established. The 
evidence shows that there was no such 
deficiency as the defendant claims is quite 
unsatisfactory and unreliable. The Inam B 
register from which he seems to have 
taken his measurements are, It is well 
known, unreliable for the correctness of 
the measurements, so that even as regards 
that part of his case, the defendant cannot 
be said to have succeeded in proving it. 

Turning now to the question of the 
defendant not getting possession of any 
of the lands leased to him in the three 
villages above-named in respect of which 
the plaintiff has appealed bo us in Appeal 
No. 95 of 1921 contesting the finding of 
the District Judge, we think that the Dis¬ 
trict Judge is right here also, for, although 
the evidence is nob as good as it might 
be on the defendant’s side that he was nob 
given possession, there is evidence in his 
favour of witnesses like D. W. H and 
D. \V. 6 who say that they are in 
possession of those lands and that no 
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poBSOBsion had been given to the defend 
ant. It is true that these witnesses 
have not produced their title-deeds to 
support their evidence. There is, however, 
their oral evidence and on the plaintiff b 
side there is no evidence of any weight bo 
contradict that evidence. P. W. 1 says 
that the ryots agreed bo attorn bo the 
defendant, but he admits that be does not 
know all the ryots and that he does nob 
know the lands either. Such evidence is 
of no value whatever and what little evi¬ 
dence there is in defendant s favour and 
we must therefore accept the District 
Judge’s finding as regards these three 
items of property in Utsapada, Rukkakona 
and Bamsia that the defendant was not 
given possession of any portion of them. 
The learned vakil for the defendant has 
founded an argument on this regarding 
the whole case. He says that as it is 
established in his favour that at least 
some portions of the lands leased to him 
were not put into his possession, the bur¬ 
den of proof is on the plaintiff to show 
what lands he actually pub into the posses¬ 
sion of the defendant, and what amounts 
of rent of property are to be treated as pay¬ 
able to the landlord for such lands. He 
has cited to us Gopanitnd Jlia v. Lula 
Gobind Pershad (l) and Surmdra Narai^i 
Roy Chowdhury v. Dina Nath Bose (2) 
following it. The view taken in Gopa7iund 
Jha V. Lula Gobind Pershad (1) was con¬ 
sidered by a Bench of this Court in 
Meenakshi Sundara Nachiar v. Chidam¬ 
baram Gheity (3) where the question as bo 
what was bo be done when it was proved 
that a tenant was evicted from a part of 
the lands leased out to him by a person 
having a superior title, was considered at 
length. We follow that ruling and hold 
that the tenant is only entitled bo a re¬ 
mission of rent and is nob entitled bo 
refuse to pay any rent at all or to throw 
upon the landlord the burden of proving 
what rent was payable to him. Ordinarily, 
there will be a proportionate reduction of 
rent according to area unless one side or 
the other shows that the lands lost posses¬ 
sion of were either of superior or inferior 
Iquality when that factor would have bo be 
ibaken into consideration in ascertaining 


1. 12 W. R. 109. 

2 (I'Jie) 43 Cal. 554=36 I. C. 33. 

3. (1012) 23 M. L. J. 119=12 M. L. T. 124= 

(1912) M. W. N. 813=15 I. 0. 711. 


the proportion. Here no such question 
arises and the learned District Judge 
therefore, wo think, was riglit in saying 
that a reduction proportionate to the 70 
Bharanams of the total extent mentioned 
in Ex. XIV should be granted to the de¬ 
fendant. [His Lordship then dealt with 
small items of expenditure and dismissed 
both the appeals with costs.J 
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Phillips and Devadoss, JJ. 

{Brimath Deivasikarna^ii) }sataraja 

Desikar a7id anotliei ... Appellants. 

V. 

Govmda Rao Respondent 

(Plainbifl). 

F. A. No. 207 of 1921, dated lObh 
January 1923, against the decree of the 
Court 01 the Suh. J. of Sivaganga in O. S. 
No. 27 of 1918. 

Limitation Acty Art. liU —person laiidlord 
ay*d tenaiU —Ar/vari for morr than fArtt. years. 

Whoa there uo oue competect to sue* 
there cue be no cau.^o ol action, and con.' 0 '.iueatly 
limitation cannot ran, because there is no one 
against whom it can run. Although under art. 
110 the time from which period begins to run is 
“when the arrears V> 0 como due”, that i.s usually 
the end of each fasli year, but a quite dilieront 
time may in certain circumstances be the time 
from which limitation begin.s to run. In this 
case where the landlord and tenant were the 
same person till plaintiil was appointed a Re¬ 
ceiver of the landlord s interest, the arrears 
became due as scon as there was some one to 
whom they were payable, who was capable of 
enforcing the obligation by suit. In such a case 
arrears for more than throe years can be had. 12 
M. I. A. 2U and 27 Mad. 113 Eoll. 

T, 1'. Gopalasa^ni Mudaliar ayid A. C. 
Sampath lyengar^ior the appellants. 

A. Krishnasicami lye'r, T. L. Venkata- 

rama Ayei\ S. Krishnaswami Iyengar and 

C. S. Rama Rao Sahib for the Respon¬ 
dent. 

Judgment :—There is absolutely no 
evidence worth the name of the alleged 
custom or implied contract that the 
Devasthanam, the Melvaramdar. was res¬ 
ponsible for collecting the melvaram from 
the sub-tenants, and that the kudivaram- 
dar, i.e.f the Mutt, was not liable in any 
way. Failing proof of such a custom the 
Mutt as Kudivaramdar, is bound to pay 
the melvaram bo the Devasthanam. This 
melvaram has only been paid in part as 
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sho-wn by the accounts kept by defendant 
himeelf, and coneequently the balance is 
due from the Mutt. It does not lie with 
the defendant to question the quantum of 
arrears shown in his own accounts. 

The only other point with which it is 
necessary to deal is the question of limi¬ 
tation. Defendant as trustee of the 
temple and of the Mutt united in himself 
the function of landlord and of tenant, 
and consequently could not bring a suit 
for rent against himself, on the principle 
that when the land that receives and the 
land that pays is the same, no suit will lie 
for payment. It is contended for appel¬ 
lant that a suit might have been brought 
by some of the temple w'Oi shippers, but 
at any rate no such suit could be brought 
unless sanction was obtained, and until 
such sanction was obtained no suit would 
lie, and no particular person would be in 
a position to sue. Until defendant was 
removed trom his trusteeship, he could not 
sue for the rent and there was no other 
person who was in a position to do so. 
When there is no one competent to sue, 
there can be no cause of action, and con¬ 
sequently limitation cannot run, because 
there is no one against whom it can run ; 
(Vide, Murray v. The East India. Com* 
puny (1). ) PlainbiO’, therefore, when he 
was appointed Receiver was the first per¬ 
son who had the right to sue and the 
question is whether his right is barred 
(except in regard bo 3 years’ rent) under 
lArb. 110, Linoibatiou Act. Under that 
(article the time from which period begins 
to run is *' when the arrears become due." 
This time is usually the end of each fasli 
(year, bub the meaning of the words has 
been considered by the Privy Council in 
Mussumat liance Surno Moyee v. Shooshee 
Mokhee Burmonia (2) and llanyayya Amm 
Eao V. bohba Sriramulu (H) and it has 
jbeen held that a quite different time may 
in certain circumstances be the time from 
which limitation begins to run. In this 
case, the arrears became due (applying the 
language in Eangayya Appa Eao v. Bobha 
Sriramulu (3), as soon as there was some 
one to whom they were payable, who was 
capable of enlorcing the obligation by suit. 

1 (1821) 5 B. and Aid. 201=100 E. R. l',)7. 

2. 12 M. I. A. 211. 

3 (1 JOl) 27 Mad. 143=8 0. W. N. 162= 

14 M L. J. 1=6 Bom. L. B. 211=31 I. A. 17= 

e Sat. 617 (P. C.). 


Holding as we do, that defendant could 
not enforce the obligation by suit, it was 
not until plaintiff was appointed that there 
was any cause of action in existence. 
Plaintiff s claim is therefore not barred. 
The plea that the suit should have been 
brought in the Revenue Court is not 
supported by any evidence, and must be 
rejected. The appeal is dismissed with 
costs. 

Appeal dismissed. 
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SPENCEK and VENKATASUJ3BA RaO, JJ. 
A'lyapparaju alias Ayyappa .. Appellant. 

V. 

Veeva Venkatakrisknayya 
and others .. .Respondents. 

F.A.F.O. No. 320 of 1921, dated 2l8t 
November 1922, against the order of D. J. 
dated the 26th April 1921 of Godavari 
at Rajahmundry in 1. P. No. 37 of 1919. 

(a) Limitatmi Act, Ss. 5 U^Insolvency 
proceedings—Prov. Insolv. Act, (1907), 5. 6 (d)— 
Act V oj 1920, 8. 78. 

The original insolvency petition, was pre¬ 
sented by a creditor under S. 0 (i) of Act Ill of 
1J07, on June 2Sth, 191,» to the District Munsif 
of Razole who had no jurisdiction to entertain 
it. Having been returned by that Court on 
Septopber 22nd 1919 it was reposented to the 
District Court which had jurisdiction under 
S. ‘3. on October 1st 1919, on which date more 
than 3 months had elapsed since the commission 
of the act of insolvency upon which the petition 
was grounded. Thus the petition was liable to 
be rejected as out of order. But the District 
Judge, on a petition to excuse delay being 
presented on February 21.st, 192i, acted under 
B. 5 of Limitation Act, and holding that there 
was “ sufficient cause ” for the petition not 
being presented earlier, excused the delay and 
proceeded to enquire into the merits of the case. 
Hied, that S. 78 of the new l^rovinoial Insolvency 
Aot, (1920) was not in force on 1st October 1919 
and S. 11 of the Limitation Aot does not apply to 
Insolvency proceedings. Hence the order of Dt. 
Judge excusing delay was wrong. 41 M. 169 
F. B. Uel. 

(b) Limitation Act—Construction. 

The intention of the Law of limitation is, not 
to give a right where there i.s not one. but to 
interpo.se a bar after a certain period to a suit to 
enforce an existing right. 20 1. A. 183 Poll, 

K. S. Ganapathi Iyer and T. S. Raghur 
nathaEao —for the Appellant. 

G. Lakshmanna and A. Satyanara- 
wma —fo»' the Respondents, 

Spencer, J. This is an appeal against 
an order of adjudication under the Provin- 
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oial Insolvency Act. The insolvency peti¬ 
tion, from which originated the District 
Judge’s proceedings, was one presented by 
a creditor under 3. G (4) of Act III of 1907. 

It was first presented on Juno 38th, 
1919 to the District ilunsif of Razole who 
had no jurisdictiou to entertain it. Having 
been returned by that Court on September 
22nd, 1919, it was represented to the Dis¬ 
trict Court on October Ist, 1919 which 
had jurisdiction under S. 3. One of the 
pre-requisites for the valid presentation of a 
creditor's petition is that contained in sub- 
Cl. (c) CO Cl. 4 01 S. 6, namely that the 
act of insolvency which forms the ground 
of the application should have occiirred 
within 3 months of the date of present¬ 
ation of the petition. The act of insolvency 
put forward in this case as the basis of the 
petition was a transaction of sale of the 
debtor’s property on ^larcb disc, 1919 
alleged to have been made with the intent 
of defeating his creditors. Tiie Ra.''ole 
District Munsif had Ijaen invested under 
S. 3 of the Act with jurisdiction only over 
debtor’s insolvency petitions. When this 
creditor’s petition was presented to a Court 
having jurisdictiou more than 3 months 
had elapsed since the commission of the act 
of insolvency upon wliich the petition was 
grounded. Thus the petition was liable to 
be rejected as out of order. But the District 
Judge, on r petition to excuse delay being 
presented on February 2ist, 1921, acted 
under 3. 5 of the ijimitH.tion Act, and bold¬ 
ing that there was ‘'Bufficieub cause” tor the 
petition not being presented earlier, excu¬ 
sed the delay and proceeded to enquire in¬ 
to the merits of the case. In lAmjayya v. 
Clfiinna Aarayana {\)^ a Full Bench of 
this Court laid down that the general pro¬ 
visions of the Indian Ijimitation Act, 
which include S. 5, were not applicable 
to petitions under the Provisional Insol¬ 
vency Act (III of 1907). 


After the pronouncement however, a 
new Provincial Insolvency Act (V of 1920) 
was passed and came into force on Feb¬ 
ruary 25fch, 1920, the old Act being simul¬ 
taneously repealed. 


The new Act contained a new provision 
78) which runs thus ;— 

The provisions of Ss. o and 12 of the 
Indian Limitation Act, 1908, shall apply 


1. (1017) 41 169=33 M. 

W. 443=11 I. 0, 805 (P.B.), 


L. J. 506=7 L. 


to appeals and applications under this 
Act, and for the pur|)OHe of the said 3. 12, 
a decision under 3, 4 shfill be deemed to 
bo be a decree.” 

The question of Ijaw bo be decided now 
is whether the llisbricb Judge acted legal 
ly in excusing the delay upon sufficient 
cause being siiown and admitting a peti¬ 
tion which at tlio date ol its presentation 
failed to comply with one of the condi¬ 
tions of a legal presentation under the 
Act in force at the time when it was 
presented. 

I hold for two reasons that he had no 
power bo excuse the del8,y. 

In tliefirst place 3. G o) Cl, 4 of Act III 
of 1907, whiclA was a]()ilicablc on the data 
(Ish October, 1910) when the Ineuiveucy 
petition was presented, makes the occur¬ 
rence of an act of Insolvency within three 
months of the date of presentation one of 
throe conditions precedent to a lawful 
presentation. 

ff any of these conditions are unful¬ 
filled uho petition is an incompetent one. 

Tlie English Bankruptcy Act of 1914 
contains a similar provision in 3. 4 re¬ 
produced from the Bankruptcy Acts of 
1883 and 1890. 

A creditor shall not be entitled to 
present a bankruptcy petition against a 
debtor unless, 

(u) ... ... ,.. 

( • ... ,,, 

(c) The act of bankruptcy on which the 
petition is grounded has occurred within 
three months before the presentation of 
the petition.” 

This provision appears to be quite inde¬ 
pendent of the Statute of Limitation in 
both countries and to be absolute. This 
view can bo held consistently with what 
was said in Lingayya v. Ghinnci Naray- 
ana (1). I was one of the referring Jud^^es 

in that case, and the first thing we had°to 
decide was whether the appeal bo the 
High Court was in time. This depended 
on the questions fl) whether the time 
occupied in obtaining a copy of the District 
Judges order could be excluded under 
S. 12 of the Limitation Act, and (2) if not, 

whether we bad power under 3. 5 bo 
excuse the delay. 

The difficulty caused by the last date 
For the presentation of the creditor’s appli¬ 
cation to the District Court having fallen 
on a date when that Court was closed for 
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the vacation could have been overcome 
by the application of S. 10 of the General 
Clauses Act, if the District Judge had not 
been of opinion that a question of limit- 
tion was involved. 

Whether the District Judge’s opinion 
•was right or wrong did not require con¬ 
sideration till it was decided whether the 
appeal was in time. 

When the amendment of the Provincial 
Insolvency Act was under the consider¬ 
ation of the Legislative Council, this High 
Court drew the attention of Government 
to the Full Bench decision in Linqayya v 
Chiitna Narayana (1), and I feel no doubt 
that it was in order to meet the doubts and 
difficulties that had been experienced in 
admitting appeals against the orders of 
Insolvency Courts that the Legislature in 
passing the new Insolvency Act of 1920 
introduced S. 78 which made Ss. 5 and 12 
of the Tiimitation Act applicable to appeals 
and applications while omitting other 
general provisions of the Limitation Act 
such as Ss. 4 and 14, 

Secondly, assuming for the purpose of 
argument that S. 6 purports to provide a 
period of limitation for the presentation 
of insolvency petitions, and that the sec¬ 
tions in the body of the Limitation Act 
which deal with the computation period of 
limitation can be invoked for extending a 
period of this kind, under the law prevail¬ 
ing when this petition was presented the 
District Judge had no power to apply 
S. 5, as the Full Bench had declared it to 
be inapplicable to petitions and appeals 
under the Provincial Insolvency Act. 
The introduction of Act V of 1920 with 
its new S. 78 did not alter the law pre¬ 
vailing at the date of the presentation of 
the petition which alone governed the 
question of its admissibility. The law in 
force when the District Judge passed his 
order has no bearing on this question, for 
S. 6 of the General Clauses Act prevents 
the repeal of the previous Act having 
the effect of reviving a petition that had 
become barred before the later Act came 
into force, or affecting the rights and liabi¬ 
lities of creditors and debtors under the 
earlier Act. S. 14 of the Indian Limit¬ 
ation Act, which is the appropriate section 
for excluding time spent in prosecuting 
another proceeding in a Court which has 
no jurisdiction to entertain has not been 
made applicable to insolvency petitions 


either by the Act of 1920, or previously. 

Consequently the act of presenting a peti¬ 
tion by a creditor to a District Munsif s 
Court which had no jurisdiction was a 
nullity and had no effect on the subse¬ 
quent proceedings in a competent Court, 

The proviso in Cl. 2 of S. 6 of the Pro¬ 
vincial Insolvency Act of 1907, even if 
read with S. 21 of the Code of Civil 
Procedure, cannot be of any avail to the 
petitioner, as the jurisdiction there refer¬ 
red to is local jurisdiction, not inherent 
jurisdiction. 

The appeal must therefore be allowed 
with costs in this Court and the Court 
below to be paid to appellant by Ist res¬ 
pondent, and the adjudication is annulled, 
and the petition dismissed. 

Venkatasubba Rao, j. :—I am also of 
the opinion that the order of the District 
Judge adjudicating the let respondent an 
insolvent must be set aside. 

The act of insolvency relied on occurred 
on the 31st March 1919, and the insol¬ 
vency petition was presented on the 
1st October 1919; that is, after the 
lapse of three months from the occur¬ 
rence of the act of insolvency on 
which the petition was grounded. The 
Provincial Insolvency Act in force on 
the date of the presentation of the 

petition was Act III of 1907. It is not 
disputed that under that Act the creditor 
had DO right to present the petition. It 
was held by a Full Bench of this Court in 
Lincfayya v. Ghinna Narayana (1), that, 
in dealing with the admission of petitions 
and appeals presented after the time 
prescribed under the provisions of the 
Provincial Insolvency Act HI of 1907, 
recourse should not be had to the general 
provisions of the Limitation Act, IX of 

1908. 

The District Judge however purported 
to act under S. 78 of the Provincial Insol 
vency Act V of 1920 which repealed the 
previous Insolvency Act and excusing the 
delay in the presentation of the petition, 
held thjbt the creditor's right subsisted 
and passed an order of adjudication. The 
District Judge made the order on the 
26th April, 1921. that is, on a date subse¬ 
quent to the coming into force of Act V 
of 1920. 

8. 78 referred to, enacts inter alia that 
the provisions of 3. 5 of the Indian Limit¬ 
ation Act 1908 shall apply to appeals 
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and applications under the Act (Act \ of 
1920). There is no corresponding section 
in the Repealed Act, and as pointed out 
above, this Court held that the general 
provisions of the Limitation Act of 1908 
were inapplicable to applications and 
appeals presented under the old Provin¬ 
cial Insolvency Act. S. 5 of the Limita¬ 
tion Act is one of such general provisions. 
Under 3. 5 the Court may extend the 
period of limitation on sufficient cause 
being shown for not making the applica¬ 
tion within the period allowed by the law. 

Was the District Judge right in acting 
under S. 78 of the new Act? The appli¬ 
cation to excuse delay was filed on the 
21sb February 1921, and it was suggested 
that a fresh insolvency petition should be 
deemed to have been filed on that date, 
that is, after the new Act had come into 
force. Whether the District Judge pur¬ 
ported to make an order excusing the delay 
in the course of an insolvency petition 
presented under the old Act or on a peti¬ 
tion presented under the new Act, the 
action of the District Judge seems to be 
equally unjustifiable. S. 6 of the General 
Clauses Act, Act K of 1897, clearly pro¬ 
vides that when any Act of the Governor- 
General in Council repeals any enactment, 
the repeal shall not revive anything not in 
force or existing at the time at which the 
repeal takes effect or affect any right or 
privilege acquired under any enactment so 
repealed. The right of the creditor became 

barred under the Act of 1907, and S. 78 of 

the new Act cannot be invoked for the 
purpose of reviving a right which had 
become barred. The right acquired by the 
debtor to have no insolvency petition 
against him grounded on the act of insol¬ 
vency referred to above, cannot be affected 
by 8. 78. 

In Hurrinath Chaiterji v. Mohunt 
Methoor MoJmn Gosivami (2), their Lord- 
ships of the Judicial Committee observe at 
page 192 : “ The intention of the law of 

limitation is, not to give a right where 
there is not one, but bo interpose a bar 
after a certain period to a suit to enforce 
an existing right." See also Khunni Lai v. 
Gohind Krishna Narain (3). 

2. (1894) 2i”Cal. 8=20 I. A. 183. 

3. (1911) 33 All. 356 (3G6)=2l M. L. J. 645= 

15 G. W. N. 545=8 A. L. J. 552= 
13 Bom. Ij. R. 427=13 C. L. 1. 575= 
10 M. L. T. 25=(1911) 1 M. W. N. 432= 

10 I. 0. 177 (P. G.). 


I am therefore of tho opinion that the 
order of the District Judge adjudicating the 
Isb respondent an irsolvont cannot be 
supported. 

In this view, it is unnecessary to decide 
the other question whether the provision 
that the presentation of a petition is not 
valid unless the act of insolvency has oc¬ 
curred within three months before it, is a 
rule of limitation or independent of the 
Statute of Limitations. The question is a 
difficult one, and I do nob propose to ex¬ 
press an opinion upon it. 

In the result I concur in tlie order pro¬ 
posed by my learned brother. 

Appeal allowed. 
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Or.PFIKLP AND RAMESAM, JJ. 

A. Bamasicami Ohctti/ ... Appellant. 

V. 

Doraisanti alias Latchumcm 

CJiettn and other'; ... Respondents, 

3. A. No. 354 of 1921, dated 24th No¬ 
vember 1922, against the decree of the 
Court of the Isb Addl. 3ub. J. of Coimbatore 
in A. 3. No. 66 of 1920. 

(a) C.P. 0. 32, £{. 4 (J)— Ko i)ersoii>fit and 
wiUiraj—Absence of affidavit. 

The appoiatment of the Head Clerk of Court 
as gaardiau for the suit h cot invalid, 
simply because of the absence of an affidavit 
alleging there was no other person fit and willing 
to act as guardian. There is no obligation impo.sed 
by the relevant portion of the Code, 0. XXXII, 
on the Court to insist on, cr on the plaintiff 
to produce, an affidavit to the effect that there h 
no other person fit and willing to act a.s guardian 
for the suit or to ascertain and exhaust the rela¬ 
tives of the minor defendants before appointincr 
an officer of the Court. O. 32, R. 4, Cl. 4 says only 
that an officer of the Court may be appointed, 
where there is no other per.son tit and willing to 
act a.s guardian for the suit. But the fulfilment 
of this condition must be considered with refer¬ 
ence to the circuDLstanoos of the case 

[P. 436. Col. 2 ] 

(b) C. P. CodCf 0. 32, i?. 3 {^)-~-Path€r a ijavty 
^Appointment of Oourt guardian—Notice. 

Where no distinct notice was given to the 
father of the propo.sal of the Court guardian, but 
the father was himself a a party to the proceed¬ 
ings at one of the hearings, at which the appoint¬ 
ment was made, and the father had refused to 
act himself, a separate notice was not necessary 
of an incident, of which the father must have 
been aware. The absence of notice to the father 
of the appointment of the Head Clerk would in 
any case be an irregularity which would not 
affect the validity of tho proceedings in the 
absence of proof of fraud or gross negligence on 

the part of the parson appointed as guardian 32 
All. 287 Ref. 

[P. 467, Col. 1.] 
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C. S. Venkaiachariav —for the Appel¬ 
lant. 

A. Krislmasroami Iyer —for the Res¬ 
pondents. 

-Judgment ;—This Second Appeal arises 

from a suit for partition by the plaintiffs 
against their father, the let defendant and 
the ^nd and 3rd defendants, 2nd defendant 
being an alienee of certain property under 
a decree against the let defendant and the 
plaintiffs. The question is whether that 
decree binds the plaintiffs, inasmuch as, 
it is said, that it was obtained against 
them, when they were minors, in circum¬ 
stances which make it invalid. Those 
circumstances were set out in the plaint 
as being that the decree was obtained by 
fraud and was not binding on the minor 
plaintiffs. 

The fraud in question was not further 
specified in the plaint. Primarily, however, 
we are concerned with the grounds on 
which the lower appellate Court has given 
judgment in the plaintiff’s favour. Those 
grounds are not that there was generally 
any fraud in the obtaining by the 3rd 
defendant of the decree, or in the purchase 
by the 2nd defendant at the subsequent 
Court-sale, but that the 2 to 5 defendants 
then in that suit (plaintiffs) were not 
represented by any guardian legally 
appointed, the Head Clerk of the Court, 
who was on the record as their guardian, 
not having been legally appointed as such. 
The lower appellate Court held that the 
plaintiffs were not properly represented, 
and the proceedings were not binding on 
them. It therefore went on to retry the 
issues in the previous case on their merits. 

The objection to the appointment of the 
Head Clerk which the lower appellate 
Court has sustained, was (as we under¬ 
stand it) that there was no affidavit alleging 
there was no other person fit and willing 
to act as the guardian of the plaintiffs, and 
no attempt was made to appoint the uncle 
of the plaintiffs as their guardian ad litem. 

“ Though evidence was taken for the 
purpose of passing a decree against the 
plaintiffs also,the plaintiffs were practically 
undefended, for, no evidence was tendered 
on their behalf after 1st defendant's oath 
was accepted. Even the evidence then on 
record throws a certain amount of suspi¬ 
cion on the claim then made. Merely 
because another was appointed the guardian 


of the plaintiffs in the place of Ist defen¬ 
dant who refused to act, it cannot be said 
that the plaintiffs had been properly re¬ 
presented in that suit.” This statement of 
the grounds of the lower appellate Court’s 
decision is taken from its judgment. But 
it is a little difficult to understand the re¬ 
ference to the absence of any evidence 
adduced for the defence in the previous 
suit, especially in view of its finding that 
the guardian appointed was careful and 
diligent and properly conducted the de¬ 
fence and was not negligent. We shall 
however return to that point in the- 
sequel. 

At present we deal only with the objec¬ 
tion that there was no proper appointment 
of the head clerk as guardian. The main 
grounds on which the lower appellate 
Court held the appointment invalid were 
the absence of an affidavit alleging there 
was no other person fit and willing ho act; 
as guardian and of any attempt to appoint 
the uncle of the plaintiffs. There is no 
obligation imposed by the relevant portion 
of the Code. O. XXXII. on the Court to 
insist on, or on the plaintiff to produce, an 
affidavit to the effect that there is no 
other person fit and willing to act as 
guardian for the suit or to ascertain and 
exhaust the relatives of the minor defen- 
ants before appointing an officer of the 
Court. O. 32, R. 4, Cl. 4 says only that 
an officer of the Court may be appointed, 
where there is no other person fit and 
willing to act as guardian for the suit. 
But the fulfilment of this condition must 
be considered with reference to the! 
circumstances of the case. Here the 
plaintiff lived in a different district from 
that of the minors or their father, then and 
now Ist defendant. The plaintiff attempt¬ 
ed first to appoint the let defendant as 
the guardian. He refused to act and 
apparently did nob co-operate in any way. 
We cannot hold that a plaintiff is entitled 
to proceed with a Court guardian only 
at his own risk unless he can demon¬ 
strate affirmatively that he has made 
absolutely exhaustive enquiries and that 
there is in the words of the rule nob merely 
no other relative but also no other per- 
son.fit and willing to act as guardian.” Put¬ 
ting a reasonable construction on the rule, 

we are not prepared to say that the plain¬ 
tiff in this case failed in his duty, especi¬ 
ally as there is nothing (so far as we have 
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been shown) regarding the uncle of the 
minors, his residence, the plaintiS’s know¬ 
ledge of his existence, his interest in the 
minors' affairs or, what is more important, 
regarding any subsequent attempt by him 
to protect their interest. 

Another objection made is that there 
was no notice to the minors themselves of 
the proceedings. That is based on a 
misapprehension. For O. 32, R. 3, Cl. 4 
had been amended before the proceedings 
on the 19th May, 1910, by the omission of 
the words to the minor ” and it is also 
pointed out that under O. 32, R. 3, Cl. 4 
notice was necessary to the father or other 
natural guardian, or, where there is no 
father or other natural guardian, to the 
person in whose care the minor is. In 
the present case there was no doubt no 
distinct notice to the father of the 
proposal of the Court guardian, but the 
lather was himself a party to the pro¬ 
ceedings at one of the bearings, at 
which the appointment was made, and 
the father had refused to act himself. It 
does nob seem bo us that a separate notice 
was necessary of an incident of which the 
father must have been aware. It is further 
material that the father never during the 
proceedings took the smallest objection to 
the conduct of the minor’s case by the 
Head Cclerk. 

As regards the law the absence of 
notice to the father of the appointment of 
the head clerk would in any case he in our 
opinion an irregularity which would not 
affect the validity of the proceedings in 
the absence of proof of fraud or gross 
negligence on the part of the person 
appointed, the present case not resembling 
liasliid-un-nissa v. Muhammad Ismail 
Khan (l), but Munnu Lai v. Ghulam 
Abbas (2). 

The lower appellate Court’s ground of 
decision that the appointment of the 
Head Clerk was illegal and the proceedings 
conducted by him therefore are not bind¬ 
ing on the minors failing, we must con¬ 
sider the argument attempted here that, 
the appointment being an irregularity for 

1. (V.)0J)3l All. 572^13 G. W. N. 1182= 
10 C. L. J. 318=0 A. L. J. 822=11 Bom. L. R. 
1225 -0 M. Tj. T. 279=10 M, L. J. G3l=3G I. A. 
1G8=3 1. C. 8Cl (P. C.) 

2. (1910) 32 Ail. 287=37 I. A. 77=11 C. L. J. 
057 —12 Bom. L. R. 439=14 0. W. N. 711 = 

8 M. L. T. 57=20 M. L. T. 591=13 0. 0. 123= 

G I.C. 788 (P. 0.) 


want of notice, the proceedings were in 
fact fraudulently or grossly negligently 
conducted and the decision resulting from 
them must be set aside. The lower Courts 
have no doubt in the present case roaclmd 
a decision on the merits in the plainbitt s 
favour. Bub that is nob sufficient, unless it 
can be shown that the failure bo produce the 
evidence, which was nob produced at the 
first trial was the result of gross negligence 
and fraud. It is sufficient that there is noth¬ 
ing in the judgment of the lower appellate 
Court to justify us in finding bo that effect 
nor, it may be added, in the judgment of 
the District Miinsif. The lower appellate 
Court’s characterisation of the conduct of 
the case by the Head Clerk as careful and 
diligent and not negligent has already been 
referred to. The fact that no evidence 
was given for the defence on behalf of the 
minors is in no way decisive, when there 
was no evidence, which the Head Clerk is 
shown to have then been able to adduce or 
ought bo have known to be available. The 
new evidence now produced does nob come 
within either of those descriptions. In 
those circumstances we must adopt the 
lower appellate Court’s finding that there 
was neither fraud nor negligence. The 
result is that the decision as regards the 
decree in (). S. No. 738/13 and the sale to 
2nd defendant must be set aside. The 
result of our decision sustaining the decree 
and sale will be that no properties are 
available for partition, since the properties 
sold a-’e the only properties set out in the 
plaint schedule. We therefore, allowing 
the second appeal, set aside the decrees of 
the lower Courts and dismiss the plaintiff’s 
suit with costs throughout of the 2od 
defendant. 

Appeal allowed. 
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Court of the 2nd Add. Sub. J. of Tanjore 
in A. S. Nos. 68 and 70 of 1920. 

Hindu Laio — PariiiionSuii Jor^Alienea^ 


468 


BEEVI AMMAL V. RADHAKRISHNA IYER {SchlOabe, G. j.) 


1923 Madras 


Bights ojShares of other ynevibcrs in the specific 
propcrcif alienated. 

A purchaser from one member of a joint family 
of a property, can enforce the sale only by a par¬ 
tition of the entire family property; and if, in 
such partition, the property sold, can, with due 
regard to the interests of the other sharer,etc., be 
wholly allotted to the vendor’s share, the pur¬ 
chaser will be entitled to the whole property 
which the vendor professed to convey to him. 
In other words the alienee will be decreed the 
possession of the specific property purchased by 
him, if that can be done, without substantial 
injustice to the other members and no co-par¬ 
cener has a right to insist, in the absence of 
proof of such injustice, on his being given on 
division a share in the alienated item. 25 M. 
6IJ0 Appl. 

[P. 468, C. 2 ; P. 471, Col. 1.] 

A. Krishnaswami Iyer and M. Muthu- 
stvami Iyer —for the Appellant. 

P. J. Kuppanna Rao and N. Kunjita- 
padam —for the Respondents. 

ScHWABE, C. J.:—By a deed of absolute 
sale one Ramachandra Aiyar sold certain 
lands to the 3rd defendant purporting to 
act for himself and as the guardian, pro¬ 
tector and father of his minor son, the 2nd 
defendant. The rights of the 3rd defen¬ 
dant are now vested in the plaintifl. The 
Ist and 2nd defendants are members of a 
joint Hindu family, and the lands in ques¬ 
tion were their joint property. At the time 
of the sale the 3rd defendant obtained 
from the Ist defendant a security bond by 
which the let defendant gave him an in¬ 
demnity against the loss that might arise 
by any claim of the minor 2nd defendant. 
That bond took the form of a charge to an 
extent of Rs. 8,000 on certain other lands 
which it appears also formed part of the 
joint family property. This suit is brought 
for a general partition of the joint family 
property and it is prayed that, in that 
partition, the suit lands shall be alloted to 
the Ist defendant, so that, whether he 
was entitled to alienate them or not, the 
plaintiff may get them as standing in the 
shoes of the Ist defendant. 

The District Munsif of Negapatam, 
Mr. R. V. Krishna Aiyar, held that the 
sale was not binding on the 2nd defendant. 
He decreed a general partition and direct¬ 
ed that all the joint properties should be 
divided into two equal shares between 
the Ist and 2nd defendants and that, in 
effecting such partition, the lands sold to 
the 3rd defendant should be allotted to the 
Ist defendant, and adjourned the suit to 
appoint a Commissioner to effect the 
partition. Without the appointment of a 


Commissioner the Ist and 2Qd defendants 
divided the property filing lists of proper¬ 
ties which they had agreed to take, in 
those lists allotting to the Ist defendant 
the properties sold to the 3rd defendant. 
It was not contended that this division of 
property would work any injustice to the 
2nd defendant, and indeed, by the agree¬ 
ment between the Ist and 2nd defendants 
as to the division, it is clear that it was 
admitted that this was not the case. The 
District Munsif in his judgment has stated 
quite clearly the principle to be applied. 
On the case coming before the Subordinate 
Judge, Tanjore, he reversed the decree 
stating that the 2nd defendant had a 
prima facie right to a half share in the 
specihc properties alienated and that there 
was no reason for depriving him of that 
natural right in giving effect to the equity 
in favour of the 3rd defendant, and he saw 
no paramount equity to be enforced in 
favour of the 3rd defendant or his vendee 
BO as to override the natural rights of the 
plaintiff operating to his prejudice. 

The principle of equity to be applied in 
such cases is well established and will be 
found clearly stated in the judgment of 
Bhashyam Ayyangar, J., in his very 
learned judgment in Ayyagan Venkata- 
ramayya v. Aiyyagari Ramayya[l) and in 
Manjaya v. Shanmuga (2) and it is that 
a purchaser from one member of a joint, 
family of property which that memberj 
has no right to sell, it being the jointj 
property, can enforce the sale only by a 
partition of the entire family property ; 
and if, in such partition, the pro¬ 
perty sold, can, with due regard to the 
interests of the other sharers, to the debts 
due by the family and to an equitable 
allocation of the various items of family 
property to the shares of the several 
coparceners, be wholly allotted to tht 
vendor's share, the purchaser will be 
entitled to tbo whole property which th( 
vendor professed to convey to him. It 
my judgment, the learned District Munsir 
puts this case from the right point of view 
and I should content myself with saying 
that I have nothing to add to his excellent 
judgment, which is clear and well reasoned 
judgment, and that I do not agree with 
the judgment of the Subordinate Judge, 

1. (1002) 25 Marl. G'JO (715,710.) 

2 (U15) 38 Mad. G31=2G M. L. J. 576= 

15M. L. T. 186={1‘J14) M. W. N. 356=22 1.0. 
555. 
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because I do nob appreciate what natural 
rights of the plaintiff operating to his pre¬ 
judice are overridden by the District 
Munsif's decree. But Mr. Venkatarama 
Sastri has contended that it is now esta¬ 
blished as far as Madras is concerned that, 
where family property has been alienated 
by one co-parcener, the others may with¬ 
out any general partition either claim the 
whole property from the alienee or may 
claim back their share of that property, 
such share being the proportion to which 
they would have been entitled on a parti¬ 
tion of that specific property, and for this 
proposition we are referred to the judg¬ 
ment of a Full Bench of this Court in 
Iburanisa Boivtliayi v. ThiruvenJcatasaini 
Naick (3). That case is, of course, binding 
on us sitting in Second Appeal, but I do 
not think that it was intended by that 
Court in any way to dissent from the 
principle of equity stated above and so 
well established. Nor do 1 think that it 
was meant that whether the alienee in 
such cases could get the property was to 
depend on whether a suit was first brought 
by him for a partition of the whole joint 
property or by the other co-parceners 
for a partition of a part. We are 

informed that there was pending, at 
the time of the hearing of this suit, 
another suit by the son claiming partition 
of the particular property and award 
to him of a half; so that if by chance 
that suit had been heard first and the 
principle in Iharamsa Boxctkan v. Theru- 
venkatasaionii Naick (3) had been applied, 
assuming it to be consistent with the 
equitable principle that would otherwise 
S'PPlyi the son would have gob half 
of the property in question and the plaint- 
ifi’ one half whereas by applying the 
equitable principle he would have gob the 
whole of what had been sold. That there 
IS no such contiicb, I think, is clear from 
the decision of the Privy Council, in Bam- 
kisiiore Kedarnatk v. Jatnarayan liarn- 
tachltpal (4). There the suit was brought 
by members of a joint Hindu family to set 
aside an alienation by their father bo an 


3. (1011) 31 Mad. •2GO~20 M. L. J. 743= 

(1010) M. W. N. 380=8 M. L. T. 20 )=7 i. G. 559 
(t'. B.) 

1. (1913) 40 Cal. 06G=(1913) M, W. N. GG1 = 

U M. L.T. 103=17 G. W. N. 1130=: 
18 C. L. J. 237=15 Bom. L. R. 807 = 
11 A. L, J. 865=25 M. L. J. 512=10 N. L. R. 1 = 

10 I. A. 213=20 I. C. 958 (P. C.) 


adopted son whose adoption was alleged to 
be invalid. Their Bordsbips in sending 
back the case pointed out that the adopted 
son might be entitled to insist that ho stood 
in the shoes of the adoptivo father and bo 
entitled in that suit to obtain a partition 
in which ho could got the siiare which 
would come to the father so as to give 
effect to any rights bo which the adopted 
son might be entitled claiming through the 
father. In my view, this is authority for 
the proposition that il* this suit liad been 
a suit by the sou for a share of the alie¬ 
nated property, it would he open to the 
Court on the application of the alienee to 
decree a general partition in wliich the 
principle of equity should be applied. 

It is further contended that this princi¬ 
ple has no application where the alienor 
purports nob bo sell the property as his 
own hub purports to sell it on behalf of 
himself and on behalf of the other co¬ 
parcener, his infant son. I am unable to 
appreciate this distinction, for it is clear 
that, if he had sold in hie own name, tlien 
the principle would apply, and 1 do not 
appreciate how the fact that be purported 
to sell both for himself and for his infant 
son in any way reduce the interest pur¬ 
chased by the alienee. 

It was further contended that the pur¬ 
chaser must have known from the state* 
menb of the consideration that the 1st de¬ 
fendant had no right to sell the property as 
managing member because the consider- 
abion showed that the sale could nob have 
been for necessities. The Subordinate 
Judge states that there was no necessity 
for the alienation so as to bind the minor’s 
interest in the property. On an examin¬ 
ation of the consideration, a considerable 
amount was paid in cash, but a large 
balance was secured by a hypothecation 
bond of some property of the purchaser. 

1 am nob satisfied that this fact must 
necessarily have shown bo the purchaser 
that the sale could nob he a proper alien- 
tioo in the interests of the joint family ; 
nor do 1 see, even if it were so, why I 
should deprive the purchaser of his rights 
against the alienor, to obtain the alienor a 
interest by partition, on the equitable 
principle which has oeon applied here. 

It was also argued that the taking of the 
security bond was evidence that the pur¬ 
chaser knew that the Isb defendant had 
no right to alienate, and also that its 
existence prevented the application of the 
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equitable principles. It is a wise precaution 
when purchasing from a managing member 
to take security against possible claims of 
other CO- parceners, and I do not think that 
any such significance is to be attached to 
the taking of this bond. If, however, the 
security, if resorted to by the purchaser, 
would result in the son being in a better 
position, it may be that the Court, in 
applying the equitable principle, might 
take that into consideration. But that is 
not the case here asHihe property given as 
security is also joint property ; and there 
is no evidence, nor has it been suggested, 
that the son would in any way benefit by 
that security property being allotted to the 
father and given to the plaintiff. 

For these reasons, this appeal must be 
allowed and the decree of the District 
Munsif must be restored so far as A sche¬ 
dule property is concerned. The plaintiff 
must have costs of the appeal in the Court 
of the Subordinate Judge and of this 
appeal. 

Wallace, J. —I agree. On the import¬ 
ant question of law raised in this appeal, 

I should like to say a few words. 

1. The point for decision in this case 
ig ;—Can a co parcener whose share in one 
item of joint family property has been 
wrongly alienated by another co-parcener 
who nevertheless had the power of alienat¬ 
ing it, resist the delivery by the Court of 
that share to a bona fide purchaser of it 
from the alienating co-parcener, in the 
practical working out of the equity of that 
purchaser to have decreed to him. in his 
general partition suit brought for that pur¬ 
pose, the property purchased by him bona 
fide for value, apart from any consideration 
of the question whether any real unfair¬ 
ness or injustice would be done to the 
non-alienating co-parceners by granting 
the alienee the decree he seeks for ? 

The main and well settled prin¬ 
ciples of law necessary for consider¬ 
ation here as laid down in this Presiden¬ 
cy are (a) that ordinarily no co-parcener 
can sue for partial partition of his share 
in any single item of joint family property , 
(b) that when a specific item of joint 
family property has been alienated by 
another co-parcener, a non-alienating co¬ 
parcener can sue for recovery of his share 
in the item alienated ; see Chinna Sanyasi 
V. Sitriya (5) Subramanya Cliettyar v. 


Padmanabha Ghettyar (6) or (c) where the 
alienee has been given possession of such 
a specific item, the whole joint family may 
sue to recover possession. See Bamhishore 
KedaTnath v. Jainavayana Bainrachhpal 
(4), As against these rights of co-parce- 
ners against the alienee from a co-parcener, 
has to be set the right of such alienee to 
enforce by generel partition suit his rights 
of purchase in and possession of the specific 
item purchased if that can be done 
without prejudice to the co-parceners who 
were not parties to the alienation. Manjaya 
Mudali V. Shanmuga (2) and Ayyagari 
Venhataramayya v. Aiyyagari Bamayya 
(1). This right will prevail against right 
(c) set out above, vide the Privy Council 
decision in Bamhishore Kedarnath v. Jai~ 
narayan Bamrachhpal (4). The present 
question is whether it also prevails against 
right (6). Now while it is not necessary 
for the non-alienating co-parcener to 
institute a suit for general partition in order 
to recover his share in the item alienated 
by another co-parcener, and while he may 
sue for partial partition of his share in 
that item only, 1 do not find any authority 
for holding that, when he has so recovered 
that share, it is, as against his fellow co¬ 
parceners his specific property, or that the 
effect of his suit is to cause that recovered 
share to cease to be the joint family pro¬ 
perty which it was before the suit. No 
more after the suit, than before it, can the 
recovering co-parcener predicate that he 
has himself a particular share in that item 
of the joiqt family property. He has, in 
my view, merely recovered that share for 
the joint family, or rather, prevented it 
passing as a specific item out of the joint 
family pool, prevented that hitherto undi¬ 
vided share of his crystallising into a speci¬ 
fic divided item, and so separating itself 
from the general pool. His decree does not 
have the effect of dividing the alienated 
item by metes and bounds between him¬ 
self and other non alienating co-parceners, 
i-iut of course the alienor co-parcenor has 
lost his claim to share in that item at a 
general family partition. In ray view the 
decree obtained in such a- suit by a non¬ 
alienating co-parcener, while it is an ex¬ 
ception to the general rule that no co¬ 
parcener can sue for partial partition, does 
not go further and form any exception to 
the rule that no co-parcener, can, as 



5. (1882) 5 Mad. 106. 


6. (1806) 19 Mad. 267. 
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against bis co-parceners, predicate that he 
is entitled to hold and retain against them 
a particular share in any particular joint 
family property. By the very frame of 
the suit the decree in it is a decree for 
partial partition as against the alienee, 
but not as against his co-parceners, and 
its object is to ascertain by partition the? 
particular property which the purchaser 
may retain and to separate that from the 
joint family property. The decree in it 
will no doubt bind the alienee to this 
extent that he cannot contend that the 
non-alienating co-parcener’s share must be 
available for recovery by him. It does 
not preclude liim from claiming that in 
working out his equity, it may be available, 
though no doubt the existence of the 
decree may in certain cases raise a strong 
equity in favour of the non-aliena^.ing co¬ 
parcener retaining the share he had taken 
so mucli trouble to recover. 

3. Tt follows then that, when an 
alienee from a co-parcener files his suit 
for general partition in order to work out 
the equity in his favour as purchaser, a 
non-alienating co-parcener who has obtain¬ 
ed a decree for his share of that item, is 
not ordinarily in any superior position to 
retain that share against the alienee than 
a non-alienating co-parcener who has not 
obtained such a decree, and cannot with¬ 
out proof of specific prejudice to himself, 
set up against the alienee a claim to a 
particular share in the item alienated 
since that share has fallen back into the 
general family pool, or rather, has really 
never left it. In working out the equities 
it follows that the ordinary rule will apply 
viz., that the alienee will be decreed the 
possession of the specific property pur¬ 
chased by him, if that can he done with¬ 
out substantial injustice to the co-parcener 
and no co parcener has a right to insist, 
in the absence of proof of such injustice, 

on his being given on division a share in 
the alienated item. 

4. None of the rulings quoted in support 
of respondent seem to me to affect this 
^sult. That in Ihuramsa Rowthan v. 
Theruvenkatasami Naick (3) deals with 

e equities between two alienees, each 
orms a separate co-parcener, in which 
case it was held that equity could not 
insist on the 2nd alienee suing for general 
partition but would permit him to sue for 
t e partition of his share, conresponding 


to his alienor’s share, in the property 
conveyed to the tsfc alienee. This was 
merely an extension of tlio principle that 
the alienee shall so far as possible be 
decreed what he purchased. Tliis ruling 
did not consider the question what tho 
edect of a suit by one of the alienees for 
general partition for tlio purpose of work¬ 
ing out his equity would be, and it is 
certainly no authority for tho proposition 
that such an equity cannot bo enforced 
against a non-alienating co-parcener who 
has recovered by suit his share in the 
property alienated, w'hen no substantial 
injustice would he done to him. 


tiling his suit for general partition, 

froai insisting on the working out of his 
own eijuity, the claims of the non-alienat¬ 
ing co-parceners will be enforced against 
him, on equitable terms ; boo Vadivelam 
PiUat V. Natesam PUlai (7). The prin¬ 
ciple, as I understand it, is that until he 
so sues, his interest in the property is only 
vested and not separate, " a legal estate ” 
not yet reduced into possession and which 
may never he reduced into possession. But 
when he has sued to carve out and reduce 
to possession that vested interest and has 
obtained a decree, then his equity to get 
for himself the specific property in which 
he purchased an interest will prevail if 
no substantial injustice will be thereby 
caused to the co-parceners, and can be 
resisted by any co-parcener on no other 
ground than that it will do him a subs¬ 
tantial injustice. I agree with the learned 
Cbiet Justice that in this case no sahs- 
tantial injustice has been proved to he 
likely to follow tho allotment to the pur¬ 
chaser of the property purchased by him. 

6 I have nothing to add on the other 

parts of the case and agree that the annel- 
lant must be allowed on the term, pro 
posed by the learned Chief Justice. 

_ -Appeal allowed. 

7. (1914) 37 Mad. 435.=il2 M L T~Tno^ 

23 M. L. J. 250 =(1912) M. W. N. 861=^0 I C ssl 
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Ramesam, J. 

'^lahalakshmi and others ... PeMtioners. 

V. 

Siihharayadu and 

iinotlier ... Respondents. 

Cr. Rev. No. 74 of 1922 and Cr. Rev. 
Pefcn. No. 70 of 1922 dated 3rd May 1922, 
under S. 435 and 439 of the Code of Cr. P., 
1898 and S. 107 of the Government of 
India Act. praying the High Court, to 
revise the order of the Court of the Deputy 
Magistrate, Head Quarters Division, 
Cocanada, dated 26th October 1921. 

Cr. P.0‘, S. 

Directions under S. 145 by Magistrate after 
finding that there was no likelihood of breach of 
peace are without jurisdiction. 

Q. Lakshmanna and Viyanna —for the 
Petitioners. 

r. L. Ethiraj—ioT the Public Prose- 
o'ltor for the Crown. 

Order :—The Magistrate found that 
there was no likelihood of a breach of the 
peace and refused to take action under 
S. 145 of the Criminal Procedure Code. If 
so, he had no jurisdiction to pass the 
direction in para, 9 of his order. It is 
hereby set aside (vide Subharama Aiyar v. 
Mariya Pillai (l). The proceeds realised 
on the sale of the crops will be restored 
to the persons from whose possession 
the crops were taken viz., the petitioners in 
this Court who admittedly raised the crops. 
It appears that the right to cultivate the 
land was also put to auction and the land 
was let out to the highest bidder. If so, 
the rents realised also properly belong to 
the petitioners in this Court. 

Those rents will also be paid to them 

by the Magistrate. 

Order set aside. 

1. (1014) 10 M. L. T. 52=1 D W. 403= 

15 Cr. D. J. 550=(1014) M.W.N. 708—24 I. C. 96^. 


* 1923 Madras. 472. (2). 

Spencer and Venkatasdbba Rao, JJ. 

Swaminatha Mudaliar ... Appellant 

—Defendant. 


V. 

Kumaraswami Chettiar and 
others 


Respondents 
—Plaintiffs. 


F.A.F.O. No. 113 of 1922 dated 12th 
December 1922, against the order, dated 


27th Jan. 1922 of the Dt. Court. East 
Tanjore at Nagapatam, in Execution 
Application No. 406 of 1920 in O. S. No. 
1 of 1911. 

C. P. Code, 0. 1 i?. 10— Representative Suit — 
Addition of parlies after decree. 

It may be unusual to bring fresh plaintiffs on 
the record after a decree has been passed, but 
there is authority for doing solunder 0. 1, R. 10, 
although it might be improper and inconvenient 
in particular cases to add defendants after decree 
and to allow proceedings to be taken against 
themin execution. 6 Mad. 227 Ref. 32 Oal. 483 
Dist. Especially in representative suits, persons 
interested might enforce in execution the direC' 
tions in the scheme. 28 M. 319 Poll. 

K. Raja lyer—^ 0 T the Appellant. 

K. Bhashyam Iyengar and K. S. Desikan 
—-for the Respondent. 

Judgment : —This suit was instituted 
under S. 14 of the Religious Endowments 
Act by 3 persons acting in a representative 
capacity. The decree obtained in the 
High Court on appeal was for the recovery 
of a certain sum of money as damages on 
behalf of the temple. Two out of the 
three plaintffs are still alive and there has 
been no devolution of their interest upon 
the respondents. The District Judge’s 
order does not purport to be one made 
under O. 22, R. 10, and it is therefore not 
necessary for us to consider the applica¬ 
bility. 

The District Judge has ordered the 
respondents to be brought on the record 
as decree-holders because they represent 
the temple in their capacity as trustees 
and because it is in the interests of the 
trust that the decree should be executed, 
the original decree-holders having neglected 
to enforce it for over five years. 

It may be unusual to bring fresh plaintiffs 
on the record after a decree has been pass 
ed, but there is authority for doing so under 
O. 1, R. 10, mVenkatchand Lakshmi Ghand 
V. Advocate-General (1) and in Lingammal 
V. Venkatammal (2) although it might be 
improper and inconvenient in particular 
cases to add defendants after decree and 
to allow proceedings to be taken against 
them in execution. See Gooda.ll v. Mus- 
soorie Bank, Ltd. (3)). On the contrary 
it was held in Jotindra Mohan Tagore v. 
Bejoy Ghand Mahatap (4) that the power 
of the Court to add parties depends onl 
whether the questions arising in the cas ej 

1. 8 Bom. H. C. B. 96, 

2. (1883) G Mad. 227. 

3. (1888) 10 All. 97. 

4. (1905) 32 Cal. 483, 
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are still suh judice. That may be sound 
principle in suits where no other interests 
are involved but those of the individual 
plaintiffs and defendants. 

In a representative suit however like 
the present, as observed in Erishnama- 
chario.r v. Chinnammal (5), all the mem¬ 
bers of the class are in effect parties to the 
suit and any of them is entitled to bring 
himself on the record as an actual party 
[see also Sriniva.<a Avyangar v. Arai/ar 
Srinivasa Auvangar (6)]. 

O. I, R. 8 expressly permits any person 
on whose behalf a representative suit is 
instituted to apply to the Court to be 
brought on the record, and the words of 
this rule are not limited, as they are by 
O. I, R. 10 by the purpose being expressed 
as that of adjudication on the questions 
arising in the suit. In Prayaq Dossji 
Varu Mahant v. Tirumala Sri Ra7iqach- 
arlavaru (7), which was scheme suit, it 
was held that persons interested might 
enforce in execution the directions in the 
■Scheme. 

The principle involved is the same here, 
and we tharefore consider that the District 
Jiidge acted properly in bringing the res¬ 
pondents on the record. 

The appeal is dismissed with costs. 

Appeal dismissed. 


5. (l'U2) 21 M. L. J. 1 V2==13 M. I,. T. 151 = 

(r)l3) M. W. N. 1)4 = 18 I. 0. 3G0. 
0. (1010) 33 U. 483=20 M.Fj.J. 54G=8 M.L.T. 

33 r- (1010) M. W. N. 47<J=G I. 0. 22.}. 
7. (1 iOf)) 28 Mad. 310=15 M. h. J. 133. 

I 
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AylING AND RAiMESAM, JJ. 

Nataraja PiUai ... Petitioner. 

v. 

Rangaswami Pill a i and 

others ... Respondents— 

(Counter-Petitioners.) 
Cr. M. P. No. 459 of 1922. dated the 
17th January, 1923. 

Cr. P, C., S. 114— Magisti’ate passing order 
under ^Whether a Court. 

A Magistrate pasRing an order under S. 144, 
Criminal Procedure Code, ia not acting aa a 
“Court” and Rub-aection 7 of S. 105 is inappli¬ 
cable to such a case. 6 M. 203 F.B.. 14 W. R 
Cr. 46 Foil, and 35 M. L. J. 454 Diss. 

[P. 474, Col, 2.1 

Obiter ; It is impossible that while securing 
orders under 8. 144 from interference except by 
the successor of the Magistrate passing them or 
by some superior Magistrate* the Sessions Judge 

1923 M—60 


should have been given the power to render the 
order practically nugatory by declining to al¬ 
low a prosecution for disobodionco to it. 

[P. 474.] 

K. S. Jayarama Iyer —for tlio Petitioner: 

S. Siihramariiii fyer —for the Respon¬ 
dents. 

The Public Prosecutor -^on behalf of the 
Crown, 

Order :—The Sub-Divisional Magis¬ 
trate, Taniore passed an order under 3. 144, 
Criminal Procedure Code, prohibiting cer¬ 
tain persons (respondents before us) from 
interference with the performance of a 
certain religious ceremony. Respondents 
are said to have disoiieyed this order : and 
the'Suh-Divisional T^Iagistrate thereupon 
sanctioned their prosecution for an offence 
under S. 183, Indian Penal Code. The 
Sessions Judge, purporting to act under 
Sab-S. (6) of S. 195 revoked this sanction. 

We are now asked to revise his order ; 
and the first ground taken is that, as the 
case falls under d. (rv) of Svib-S. (l) of 3. 
195, the power of revocation lay with the 
District I\ragistrate, not with Sessions 
Judge, and that the latter’s order was with¬ 
out jurisdiction. 


The question has to be decided with 
reference to the provisions of Sub-Ss. (6) 
and (7) of 3. 195. Thero is no doubt that, 
if the general principle of 3ab-S. (6) is 
applied, the proper authority to revoke 
the sanction is the District Magistrate : 
vide S. 17 (l) and (5), Criminal Procedure 
Code. But it is contended that the Sub- 
Divisional Magistrate must be regarded as 
a Court, when issuing an order under 
S. 144 and (consequentially) when sanc’ 
tioning prosecution for breach of the same, 
and that it iollows that the special test 
laid down in Sub-S. (7) for determining the 
subordination of “Courts” in this con¬ 
nection applies. If so, the proper authority 
to revoke is undeniably the Sessions Judge. 






J 

if the order under 8. 144 is passed by^a 
person ‘ acting as a Court, that person 
must also be treated as a Court when 
he sanctions prosecution for disobedience 
of the same. It is also possible that 
the Public servant referred to in 
bs. 172 to 188. Indian Penal Code 
might in certain circumstance, be a 
Court. Whether in the latter event, 
Sub-s. (7) should appb, or whether 
the application of that sub-section is 
confined to cases falling under Cl. (6) and 
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(c) of Bub-secbioa (1) seems to us doubtful. 
But we are inclined to hold that a Magis¬ 
trate passing an order under S. 144, Crim¬ 
inal Procedure Code, does so only as a 

public servant ” and not as a “ Court 
We are aware that an opposite view has 
been taken by a Bench of this Court in 
ArunachaJlam Pillai v. Ponnuswami (l). 
Wo have carefully considered the judg¬ 
ment in that case which appears to 
proceed on the footing that an order under 
S. 144 is an order of a Court. Napier. J, 
says such orders * have always been 
treated as judical orders ” which the 
learned Judge appears to treat as identical 
with orders of Court. With all respect wo 
do not think this view is correct. A Full 
Bench of this Court in Sundaram v. The 
Quee7i: Ponnuswami v. The Queen (2). a 
leading case on orders under this section, 
has specifically laid down that ‘ it should 
always be borne in mind that orders under 
S. 518 of the Code of Criminal Procedure 
of 1872 “ corresponding with 3. 144 of the 
present Code, are nob judicial proceedings” 
and the same view has been taken by a 
Full Bench of the Calcutta High Court in 
Ahbas AH Choudhry v. Klim Meah (3). 
That section has been elaborated, and its 
operation in some ways restricted in the 
corresponding sections of subsequent codes. 
But we find nothing in the changes of 3. 62 
of the Code of 1861 which would render 
less applicable the considered opinions of 
the learned Judges in that case. 

This view seems bo be supported by a 
consideration of 3. 144. This section mere¬ 
ly empowers certain Magistrates to pass 
temporary orders in urgent cases. These 
orders need nob be based on any record 
outside the Magistrate’s own know- 
edge or observation; and it is 
not even necessary that the party 
against whom it is directed should first 
be given a chance of being heard. To 
bake a simple instance—-A Magistrate 
observing with his own eyes (without 
complaint or report) that certain property 
was in a condition imminently dangerous 
to human life, might immediately and 
without waiting to hear what any human 
being'had to say, issue an order under this 
section i and provided his order was in 

1 (1919) 42 Mad. 61=35 M.L.N.J. 151=8 L. 
W 422=24 M. L. T. 396=(1018) M. W. 821=20 
Or! L. J. 78=48 I. C. 878 

2 (1883) 6 Mad. 203. 

3. 14 W. B. (Cr.) 46. 


writing, set out the material facts and was 
properly served, it would be a valid order, 
disobedience to which would be an ofifence 
under S. 188, Indian PenaFCode. The re¬ 
medy of a party injuriously affected is to get 
it set aside under sub-section (4). Can such 
an order be treated as an order of a Court ? 
or, to use another phrase, a “ judicial 
order ? If nob, is its nature altered 
because the Magistrate may hold an en¬ 
quiry, and record and consider evidence 
before issuing it ? 

Orders under 3.145, Criminal Procedure 
Code, ' which must be preceded by an 
enquiry in the presence of parties, who 
are entitled to adduce evidence, stand on a 
different footing though orders under both 
sections are withdrawn from the ordinary 
revisional jurisdiction of this Court {vide 
3. 435 (3). Crimininal Procedure Code.) 

In our opinion, a Magistrate passing an 
order under 3. 144, Criminal Procedure 
Code, is not acting as a '‘Court” and Sub¬ 
section (7) of 3. 195 is inapplicable to such 
a case. 

In considering the intention of the 
Legislature, it may not be out of place to 
refer to the improbability that, while secur¬ 
ing orders under 3. 144 from interference 
except by the successor of the Magistrate 
passing them or by some superior Magist¬ 
rate {vide Cl. 4 quoted above), the Sessions 
Judge should have been given the power 
to render the order practically nugatory 
by declining to allow a prosecution for 
disobedience to it. 

We would also refer to the Judgment of 
a Bench of'this Court reported in II Weir 
155, in which the'learned Judges took a 
more extreme view than that we have ex¬ 
pressed above, and held in effect, that all 
sanction orders passed under clause (a) of 
sub-section (1) must bo taken to be passed 
by a public servant who was not acting as 
a Court. 

In our opinion the order of the Sessions 
Judge must be held to be without jurisdic¬ 
tion, and accordingly set aside. 

Order set aside. 


« 
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Schwabe, C. J. and Wallace, J. 

S<xrvothama Boo and others... Petitionors. 

V. 

The Cliairmatit Municipal 
Council, Saidapet and 

another ... Respoudeats. 

Civil Rev. Petitions Nob. 705, 758 and 
82S of 1922, dated 11th January, 1923. 

(a) Eiiciioih—Municipal cUction—liejiction <>/ 
7107)1 inanon paper — i'aU dtiy. 

Where the rejeobion of the uomiaatiou papers 
was oa the groucd that it did not give the aam- 
ber of the ward for which the caudidaies decided 
to stand ; and in the other case on the groand 
that the thumb mark of the seconder of the candi¬ 
date had not been attested, litid, the rejection 
of the nomination payors was not in law jastiiied. 

(b) Ekctuin—Depriving of vote — Daiiia‘jt.% 

If a man entitled to vote or to be a candidate 
at an election is wrongfully deprived of’that right, 
an action for damages lies against the person so 
depriving him. 1 Smith's leading cases 2Jo Foil. 
But if the act by which the right is interfered 
with is an act done in a judicial capacity, no 
action lias unless the act is done maliciously 
svhich in thi.s context really means dishonestly. 

(c) Madras District Municipaiiiics Act (hj20) 

6'. 3cV2— iiejeett'-n — A 'a pap-.r — Civil 

Suit. 

The general eight of being nominated to 
stand as a candidate for Iduuicipal Election is 
a legal character. This legal character is iuself the 
creation of a .speciiic statute, the District Munici¬ 
palities Act V of 1 )20, and it is settled law that 
where a statute itself sets up a proper tribunal 
for trying cases of the iuieingemeut of the right 
to such a legal character and that tribunal has 
functioned judicially, the Civil Court will have 
no jurisdiction. The Local CTOvernmont, is the 
final arbiter for deciding what the rule.s mean, 
and the Civii Court cannot ordinarily be asked 
to decide whether the Local Government’s 
interpretation of its own rules is right or wrong. 
But where the proper trtbunal has declined 
jurisdiction and the aggrieved party i.s thus 
bereft of his’statutory and constitutional remedy, 
it is the province of the Civil Gourt as a Court of 
Equity, to fill the vacuum created and to exercise 
the jurisdiction which the proper tribunal has 
failed to exercise. U cannot be admitted that 
the order of the Chairman in the matter of inter¬ 
pretation of the rules is absolutely final. The 
correct principle is that when a duly constituted 
tribunal has refused to try the question of the 
right of a party to the legal character of one 
entitled to bo nominated to stand as candidate 
for an election, and there is no other remedy 
available, the ordinary Civil Court has jurisdic¬ 
tion to entertain a suit for that relief and the 
right to grant a proper temporary injunction 

* ^ ^5 t a 1/ u . iquo ante until the suit 

i.s tried. Where the election has taken place the 
remedy of the candidate whose nomination paper 

had been wrongly rejected by the Chairman is 
to file election petition to Sub. Judge or District 
Judge but not a civil suit nor can he restrain the 


elected candidate from doing bin duties as a 
Comiuissiouor (Case Law Discu.^ ^od.) 

M. .S’. Venkataraina Iyer nid A. K. 
Madhiiva liao — for the Vetitionors. 

K. S. Krishnaswami [ifeugar and 'J\ M. 
Kasturi — for the RespondentB. 

Schwabe, C. J.; -These are Civil Rovi- 
aion Petitions in three suits all arising out 
of the Municipal Elections for Saidapet. 
The first Civil Revision Petition No. 705 
ia in a suit which asks for declaration that 
a nomination paper put in on Ijehalf of 
the plaintitY as a candidate for election as 
a Municipal Councillor was wrongly reject¬ 
ed by the Chairman of the Council, the 
defendant, and for an injunction to re¬ 
strain him from holding an election with¬ 
out the plaiutilf as duly nominated candi¬ 
date, and also to compel him to bold an 
election with the plaintiff as a candidate. 

The other two Civil Reviaion Petitions 
Nos. 758 and 828 are in suits by two 
persons, whose nomination papers were 
also rejected, against two other candidates 
who being the only other candidates for 
the wards in question were by the rules 
deemed to have been elected when these 
nomination papers were rejected. The 
claim in the suits is for an injunction to 
restrain these parsons from acting as 
Conucillors and also against the Chairman, 
who ia made a party for this purpose, to 
restrain him from holding a meeting of 
the Council as now constituted for the 
purpose of electing a new Chairman. 

In the first caae and in one of the othersi 
the rejection of the nomination papers 
was on the ground that it did not give the 
number of the ward for which the candi¬ 
dates desired to stand ; and in the other 
case on the grourid that the thumb mark 
of the seconder of the candidate had not 
been attested. 

The District Munsitf of Poonamalle 
granted interim injunctions in all three 
cases, the District Judge on appeal dissol¬ 
ved them all. 

I am clear that the rejection of the 
Domination papers was not in law justified 
in any of the three cases, and that all three 
plaintiffs, ought to have been treated as 
duly nominated. 

In the two latter suits I am however of 
opinion that the injunction ought not to 
have been granted, because the plaintiffs 
in them disclosed no cause of action against 

thejdefendants. The successful candidates 
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have done nothing wrong. They have 
simply found themselves elected and there¬ 
fore, as their duty is, proposed to take their 
seats. Nor do I think that any Court can 
properly be asked to grant an injunction 
restraining the Chairman from holding a 
meeting of the Council as at present consti¬ 
tuted. It is open to these plaintiffs to pro¬ 
ceed by election petitions. In my judgment 
there being no cause of action against the 
defendants in these 2 suits, there can be 
no ground for granting an injunction. 

Turning now to Civil Eevision Petition 
No. 705 of 1922, if a man entitled to vote 
or to be a candidate at an election is 
wrongfully deprived of that right, an 
action for damages lies against the person 
so depriving him. This was established in 
England in Ashby v. White (I), which case 
has since been uniformly followed and in 
ray judgment this is also the law of this 
country as was stated in The Municipat 
Board of Arjra v. Asharfi Lai (2). But this 
statement requires qualification for if the 
act by which the right is interfered with is 
an act done in judicial capacity then therule 
does not apply; and no action lies unless the 
act is done maliciously which in this context 
really means dishonestly ; see Pickeriny y. 
James (J), particularly the judgment of 
Brett, J., at p. 509. In this case the Chair¬ 
man was acting in a judicial capacity in re¬ 
jecting these nominations and it was not al¬ 
leged that he acted dishonestly and there¬ 
fore no action would lie for damages against 
him. But there may still be a cause of action 
of different nature, not in respect of the 
chariman’s past acts, but to prevent by 
injunction the carrying out of any threaten¬ 
ed action by him which would have the 
effect of illegally interfering with the 
plaintiff’s rights, and in my judgment this 
is such a case. The Chairman has unlaw¬ 
fully rejected the plaintiff’s nomination 
paper and he has announced his intention 
of holding an election for Ward No. 5 
without permitting the plaintiff to be a 
candidate. I do not think that the law 
is such that the plaintiff must wait until 
the election is held and then bring an elec¬ 
tion petition which is bound to succeed, 
nor indeed would that remedy give him 
all that he is entitled to, because after 
the election petition had succeeded there 

1 1 Stn. Xi. G. 235. 

2*. (1922) All. 1=44 All. 202:=:65 I. 0. 984. 

3 ! (1873) b G.P. 489. 


would have to be fresh nominations and 
there might be other candidates in the 
field that he would not now ihave to meet, 
to say nothing of the trouble and expen¬ 
ses that he would necessarily be put 
to. There is ample authority to support 
this view. In Aslatt v. Corporation of South¬ 
ampton (4) where it was proposed to hold 
an election of an alderman of a borough in 
the place of the plaintiff who, it was 
wrongly held, had vacated his seat, the 
Court of Chancery interfered by an injunc¬ 
tion forbidding the holding of the election. 
In Richardson v. Melthely School Board (5) 
that Court granted an injunction to prevent 
the holding of an election for the post of 
school-master in place of the plaintiff, who 
was wrongly alleged to bo disqualified for 
the office, and it was laid down that where 
there is a legal right which can be asserted 
in law or equity, a Court of Equity can 
grant an injunction in protection of that 
right. I have no doubt that this Court 
possesses the same powers under the 
Specific Relief Act, 1877, and in my judg¬ 
ment this is a case for exercising them. 
Reliance is placed by the defendant on 
3. 352 of the Madras District Municipali¬ 
ties Act, 1920, which protects the chairman 
from suits in respect of acts done in his 
official capacity, but in my judgment there 
is nothing in that section to preclude a suit 
being brought to restrain him from doing a 
threatened wrongful act to the detriment 
of another. It is also contended that no 
action .lies because the decision of the 
Chairman is final and conclusive, I can 
find nothing in the rules to make it so. 
Under R. 31 if any question arises as to 
the interpretation of the rules, otherwise 
than in connection with an election in¬ 
quiry, the question shall be referred to the 
Local Government, whose decision shall be 
final. The plaintiff tried to refer the ques 
bion of the rejection of his nomination, 
which was a question of the interpretation 
of the rules to the Local Government, bub 
the Local Government declined jurisdiction 
in the matter on the grounds, as they in¬ 
form ua through the Government Solicitor, 
that the matter had nob been referred to 
them by the Chairman or otherwise offici¬ 
ally, and that the matter was already sub 
judice. 

The result is that there has been no 

4. (1880) IGCh. D. 143. 

5. (1893) 3 Ch. 510. 
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conclusive ruling on the point and it is 
open to us to decide the matter. 

I venture to express a hope that it 
may be possible for the Local Government 
acting under S. 36 of the Act to cancel 
the rejection of this' nomination by 
the Chairman and direct the election to be 
held with the plaintiff as a candidate. 
They will no doubt also consider whether 
any action can be taken in the other two 
cases so as to avoid the necessity of an 
election petition. 

The defendant must pay the costs of the 
proceedings for injunction before the Dis¬ 
trict Munsif and before the District Judge 
and of this petition No. 705. The plaintiffs 
in the other two suits must pay the costs 
of these petitions Nos. 758 and 828. 

Wallace, J. —-These petitions are all 
petitions to restore the order of the Dis¬ 
trict Munsif granting temporary injunc¬ 
tions pending disposal of the petitioners’ 
suits. Certain general features are common 
to all and with these I shall first deal. 

The nomination papers of the three po- 
titioners as candidates for the Municipal 
election were declared invalid by the 
Chairman. In two cases, there was only 
one other candidate, who was declared 
duly elected, and in the other case the elec¬ 
tion has not yet been held. All the three 
candidates are suing for declarations that 
their nominations were proper, and that 
they are entitled to stand. The original 
Court by injunction has in the former two 
oases restrained the duly elected candidates 
from sitting, and in the latter case, Civil 
Revision Petition No. 705 of 1922 before 
us, has restrained the holding of an elec¬ 
tion. The District Judge on appeal dissolv¬ 
ed all the three injunctions, and we are 
now asked to restore them pending dispos' 
al of the petitioners’ suits, framed bo 
restore to them the right to stand as a 

candidate of which they have been depriv¬ 
ed. 

2. The main contention of the respond* 
ents in all the cases is that the suits 
themselves will nob lie and therefore no 
injunctions can be granted. The District 
Munsif in his final order granting injunc¬ 
tions avoided deciding that question. It 
would have been better if he had decided 
the suits and the injunction petitions 
together. It is impossible in deciding the 
propriety of these injunctions to avoid 

deciding on the maintainability of these 
suits. 


3. The petitioners’ chief contention is 
that the suits are maintainable under 8. 42 
of the Specific Relief Act as being suits by 
persona entitled bo a legal cliaracter for 
the declaration of their title. Tliat the 
general right of being nominated to stand 
as a candidate for a Municipal Election is 
fl legal character cannot, I think, admit of; 
doubt; but before it follows that 3. 42 
will give a riglit of suit, we liavo to note 
that this legal character is itself the crea¬ 
tion of a specific statute, the District Muni¬ 
cipalities Act V of 1020, and that it is 
settled law that where a statute itself sets 
up a proper tril^unal for trying cases of the 
infringemont of the right bo such a legal 
character and that tribunal has fiiricbionod 
judicially, tlie Civil Court will have no 
jurisdiction. So tliat we have bo examine 
firstly, what is the nature of the infringe¬ 
ment of the right complained of? secondly, 
is there a tribunal appointed by the Act or 
the rules under it bo deal, judicially or 
quasi judicially with such an infringe¬ 
ment ? and thirdly, if there is one, baa it 
functioned Y 

4. As 1 conceive the position, no one is 
denying the petitioners’ general right to be 
nominated to stand as candidates in this 
or in other elections, provided that their 
nomination papers are in proper form. No 
one, least of all. the Chairman is concerned 
to deny that the petitioners were entitled 
to stand if their interpretation of the rules 
is correct and if their nomination papers 
were in proper form, and no one, least of 
all the petitioners, is concerned to deny 
that they were not entitled to stand if the 
Chairman's interpretation of the rules is 
correct and their nomination papers were 
nob in proper form. 

5. Therefore the only question of sub¬ 
stance that the suits really raise is 
whether or nob the petitioners’ nomination 
papers were in proper form, that is, 
whether the rules on this matter have been 
properly followed. No allegation of bad 
faith is made against the Chairman, and 
there is no contenbioo that he deliberately 
misinterpreted or disobeyed perfectly clear 
rules with the object of depriving any one of 
bis lawful rights. Hence we must take it 
that the Chairman honestly considered 
that he was conforming to the rules when 
he rejected the three nominations. The 
position then is this : that the Chairman 
m good faith, although mistakenly, in 
my opinion, held the meaning of the 
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rules to be in one way while the 
petitioners hold it to be another. The real 
point at issue and the point which the 
District Munsif who has to try the suits 
must decide, therefore, is merely whether 
the rules have been properly interpreted, 
and according as his interpretation inclines 
towards the petitioners* view or the Chair¬ 
man 8 view, the petitioners will or will not 
have a cause of action. If the petitioners 
get a decision, of the proper authority 
whose decision is final in this matter, in¬ 
terpreting the rules in the manner for 
which they contend, their rights will be 
once for all restored. 

6. Is the Civil Court then the final 
authority for that purpose, and will a 
Civil suit lie, which in essence is merely 
calling upon the Civil Court, to interpret 
these rules regarding the nomination of 
candidates for election ? I thing that the 
answer would ordinarily be in the nega¬ 
tive for the short reason that, as I read 
the rules, another tribunal is set up for 
that very purpose. E. 31 of the election 
rules clearly lays down that : 

“ If any question arises as to the interpreta¬ 
tion of these rules otherwise than in connection 
with an election enquiry, the question shall be 
referred to the Local Govornmeub whose decision 
shall be final." 

That is, the Local Government, which 
drafted the rules, is the final arbiter for 
deciding what the rules mean, and the 
Civil Court cannot ordinarily be asked to 
decide whether the Local Government’s 
interpretation of its own rules is right or 
wrong. 

7. There is, however, in one of these 
cases, Civil Revision Petition No. 705, the 
peculiar feature, which was disclosed to 
us only towards the close of the argument 
before us, namely that the petitioner had, 
after the unfavourable ruling of the Chair¬ 
man, made a reference to Local Govern¬ 
ment and asked it to interpret the rules 
and revise the Chairman s order and per¬ 
mit his nomination and that the Govern¬ 
ment’s answer was that it declined to in¬ 
terfere. The answer is before ue and on 
its face it is not clear on what grounds 
the Government declined to interfere, but 
the letter also before us produced by the 
Government Solicitor on 18bh December, 
1922, makes it clear that the refusal to 
interfere was on the ground that the 
Local Government had no jurisdic¬ 
tion, Government apparently holding 


that, while a reference can be made in 
such a case under E. 31, it cannot be made 
by a private party, but only by the Chair¬ 
man, I am myself unable to read R. 31 
so, and, so long as it is read so, so long 
will an aggrieved candidate be driven for 
his remedy to the cumbrous method of a 
Civil suit and an injunction. The net 
result, however, is that the Government 
conceived that it bad no jurisdiction and 
therefore declined to function as the judi¬ 
cial or quasi-judicial tribunal it was intend¬ 
ed to be, because it thought that the case 
had not been properly brought before it. 

8, Now, if this tribunal had functioned 
in this case and given a decision—whether 
right or wrong in the opinion of the Civil 
Court it is immaterial—I am clear that 
the Civil Court would have no jurisdiction 
and the remedy provided by the Statute 
would have been used and exhausted and 
its decision on the matter would be final. 
But where the proper tribunal has declined! 
jurisdiction and the aggrieved party isj 
thus bereft of his statutory and coustitu-l 
tional remedy, it is the province of the! 
Civil Court as a Court of Equity, to fillj 
the vacuum created and to exercise thel 
jurisdiction which the proper tribunal has! 
failed to exercise. j 

9. It cannot bo admitted that the order! 
of the Chairman in the matter of iaberprota-j 
tion of the rules is absolutely final, and! 
that he can by his mere order prevent aj 
candidate from standing for election ; suohl 
a principle is nob deducible from the Act 
or the Rules. The Rules nob only do nob 
say so, but provide a method of appeal or 
revision from such an order Self Govern¬ 
ment has not progressed so far in the 
direction of autocracy. If Government 
then mis-interprets its own rules as giving 
it no jurisdiction so as to take away from 
the aggrieved party the remedy provided 
by the rules, and thus, in effect, declares 
that it never intended itself bo have juris¬ 
diction, then the Civil Court must bake it 
either that the statute does not oust 
the jurisdiction of the Civil Court or that] 
the Government nevertheless had jurisdic-l 
tion bub refused bo exercise it. In thel 
latter case the Civil Court may legitimabelyj 
be called on to interfere in order bo decide! 
whether a particular authority has or has! 
nob jurisdiction in a particular matter, and,! 
if that authority has jurisdiction bub refused! 
bo exercise it, then bo exercise it itself,! 
and nob to leave the aggrieved party wibh-| 
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out any remedy. In other words, the 
ordinary jurisdiction of a Civil Court may, 
in the first instance, be barred by Statute 
or Rule setting up another authority, but 
when that Statute or Rule is not obeyed 
and that other authority refuses to func¬ 
tion, then the bar is removed, and there is 
nothing to prevent the Civil Court itself 
functioning, 

10. The attitude of the Government in 



cult to understand. In other cognate 
matters a definite tribunal has been set up 
by it, which automatically ousts the juris¬ 
diction of the Civil Court. In the case of 
an elector wrongfully excluded from elec¬ 
toral roll, the Rules under the Act provide 
for the decision of the case by a Special 
Tribunal. In the case of malpractices or 
irregular procedure at* an election the 
rules provide for an election petition be¬ 
ing brought before the District Court or r 
S ub-Court. It is difficult therefore to 
believe that the Government intended to 
leave without remedy a candidate whose 
nomination was improperly rejected by 
the Chairman, and I am fortified by this 
in my opinion that the Government 
in this case wrongly declined to exercise a 
jurisdiction which was intended to be 
exercised by it. 

11. In Civil Revision Petition No. 705 
of 1922, therefore, I am satisfied Chat the 
tribunal was then really set up but refused 
to function, and such refusal is the direct 
source for the petitioner's cause of action 
and the basis for the maititainability of 
his suit. On that ground the suit out of 
which that Civil Revision Petition has 
sprung is pri/iia facie maintainable. 

12. I shall now deal with three points 
urged by the respondents against the 
maintainability of that suit and the other 
two suits. The first is S. 352 of the 
District Municipalities Act. That is a 
bar to suits only in respect of acts done, 
but the real grievance in Civil Revision 
Petition No. 705 of 1922 is not that the 
Chairman rejected the nomination but 
that he intends to hold an election with¬ 
out allowing I petitioner to stand, that is. 
that the chairman is threatening to do 
wrong. B. 352 is no bar to such a suit. 
But it will, I conceive, be a bar to the other 
two suits from which Civil Revision Pe¬ 
titions Nos. 758 and 828 have sprung, since 
in my view, the election in those cases 
has been held, there being no difference 


between a case wiiere a contest has taken 
place and a case where a contest lias taken 
place. If a candidate has been returned 
as elected the election is over and has 
been held. Therefore in these two cases 
the suits are to sot aside acts done and not 
acts threatcMcd. 1 am not at present, 
however, very sure of the correctness of 
this opinion and prefer to decide the facts 
of these two suits on tho next ground of 
objection. 

13. This ground is that all the three 
suits are barred because the petitioners 
have their remedy by way of election peti¬ 
tions. In the case of Civil Revision 
Petitions Nos. 758 and B28, T am clear 
that this is a good olijection. Elections 
have been held and there is a tribunal set 
up by the Rules for the decision of peti¬ 
tioners to set aside the election, a tribunal 
whose decision under the rules is final. 
The Statute itself therelore provides thej 
remedy and the statutory tribunal has not 
refused jurisdiction. The ordinary Civil 
Court therefore has at present no juris¬ 
diction. In my opinion for this reason 
also these two suits are not maintainable 
in the Civil Court. 

14. But as regards Civil Revision Peti¬ 
tion No. 705 of 1922 the position differs 
radically. Tho election has yet to be held 
and i am quite clear that any post election 
remedy is wholly inadequate to afford the 
relief which the petitioner seeks namely, 
that this election, now published, be 
stayed, until it can be held with himself 
as a candidate. It is no consolation to 
tell him that he can stand for some other 
election. It is no remedy to tell him that 
he must let the election go on and then 
have it set aside by petition and have a 
fresh election ordered. The fresh election 
may be under altogether different condi¬ 
tions and may bring forward an array of 
fresh candidaces. The petitioner can only 
have his proper relief if the proposed 
election without him is stayed until his 
rejected nomination is restored, and hence 
an injunction stayingthis election was abso¬ 
lutely necessary unless the relief asked for 
was to be denied him altogether in limine. 
In most cases of this kind no doubt there 
will be difficulty for the aggrieved party 
to get in his suit in time before the 
threatened wrong is committed ; but, when 
he has succeeded in so doing, the Court 
cannot stultify itself by allowing the wrong 
which It is asked to prevent to be actually 
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coneummated while it is engaged in trying damus, the case in Sabhapat Singh v. 

15^^^ mu . 1-1 At u* i.- ^bdul Gaffur (10) is one in which it was 

io The third ground ot objection declared generally that a suit by a candi- 

date in a mofuBsil election will lie for a 

n Civil Eevision Petition No. 705 of 1922_d0claration of his right to vote and to 

than to the suits themselves, and that is.ffstand as a candidate, and that he was 
that this Court or any other cannot by ' ’ duly elected. It proceeded partly on the 
injunction compel the Chairman to do consideration of a saving Clause in S 16 

what he has no longer any power to do, it of the Bengal Municipal Act, III of 1894 
being urged that the Chairman has nc which, it was held, must be read into the 
power under the Rule to revise or cancel previous Act of 1884, and partly on the 
his own orders and must now automa- ground that if no such suit lay. there will 
tically proceed to hold an election. I am be no way of upholding and maintaining 
not impressed by this argument.^ It is such civic rights in the mofussil. The 
tantamount to saying that the Chairman grounds for this decision seem open to 
has no power to set right an admitted question since the rules under the Act of 
wrong. I should hesitate to draw any 1884. evidently provided for an election 
such conclusion, and in any case, the petition before the District Magistrate'and 
Chairman can apply for the intervention the ratio decidendi would imply that S. 42 
of the Local Government, which under S. of the Specific Relief Act will support 
36 of the Act has ample powers to set right such a suit in the mofussil, though it 
any blunder or mistake. cannot be called in aid in the Presidency 

16. The cases quoted before us do not Town, because S. 45 of the Act, which 
appear to me to affect these conclusions. was called in aid in that case and has so 
Both sides have quoted freely from English often been called in aid in similar cases in 
Law, mostly from cases of Uandavius and Calcutta, implies, by force of Cl. (d) that 
QuowarrantY^hxch. clearly lays down that there is no other remedy and therefore no 
a returning officer is acting judicially in remedy under S. 42. I do not think that 
deciding on the validity of a nomination that case is of very much assistance. In 
paper and that, in respect of such judicial Ataul Huq v. The Chairman, Manicktola 
act, no suit for damages can be maintained Municipality (ll) the question of jurisdio- 
against him. That is a different question. tion was dealt with in a very summary 
The case in Pritchard v. Bangor Corpora- manner, the want of jurisdiction not being 
tion (6) is a case in which the Civil Court seriously pressed, probably inconsequence 
claimed jurisdiction to interfere with the of the earlier ruling in Sabhapat Singh v. 
order of the returning officer disqualifying Abdul Gaffur (10). 

a candidate as passed without jurisdiction ^3 Municipal Board of Agra 

and proceeded itself to decide of the y Ashnrfi Lai (2) the suit was for 
validity of an election. That also was a damages for wrongful refusal to enter the 
case of mandamus. The only English cases voter’s name on the electoral ro 1, and it 
really helpful are Aslatt v. Corporation noted that in that case the party 

of Southampton (4) and Richardson v. name already entered on the 

Methley School Board (5) which follows electoral roll by the District Magistrate 
the former, in which injunctions similar before he came into Court, so that it does 
to those now in controversy were granted decide whether in Allaha- 

in actions for an injunction by a Court of i^^d a suit for entry on the electoral roll 
Equity, there injunctions being granted q|- ^ gimilar relief will lie. 
under S. 25 of the Judicature Act, 1873. jg Coming to the Madras cases, 

17. As regards Indian cases, apart Nntaraja MudaBar v. Municipal Council 
from cases such as In re, Surrendra of Mayavaram {12) relying on BhaishanJcer 
Chandra Ghose (7) and Narendra Nath v. TheMunicipal Coi’poration. Bombay {13) 
Mitter v. Badha Charan Pal (8) and In re declares that a Civil suit will not lie to set 
Amulyadhan Addy (9) founded on man- aside an order of the Collector, (who was 

6 A. G. (H. L ) 211. 10. (1897) 24 Cal. 107. 

7 ( 1018 ) 45 Cal. 950=49 I. C. 454. 11 . (1921) 48 Cal. 378=24 0. W.»N. 969= 

8 (1910) 46 Cal. 119=22 0. W. N. 943= 57 I. 0. 9G0. 

28 0. L. J. 289=48 I. C. 314. 12. (1912) 35 Mad. 120=14 I. 0. 999. 

9. (1919) 46 Cal. 132=50 I. 0. 307. 18. (1907) 31 Bom. 604=9 Bom. L. B. 4l7. 
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the tribunal designated under the rules 
under Act IV of 1884 to pronounce finally 
on the validity or the invalidity of an elec¬ 
tion,) declaring an election invalid, wlion 
an enquiry has been held by him. That 
decision is clear that a Civil Court cannot, 
as it were, sit in appeal over a tribunal 
appointed by Government to decide such a 
question finally. No doubt the learned 
Judges in that case say that a suit would 
lie to declare that the plaintiff was a per¬ 
son qualified to vote and stand as a candi¬ 
date and that is so far an authority for the 
position that such a suit is not under all 
circumstances wholly unmaintainable. The 
case in Valli Ammal v. The Gorporatioii of 
Madras (14), proceeds on the general prin¬ 
ciple that the legislature would not have 
intended the word “ final ” in a particular 
section of the Municipal Act to he so 
interpreted as to leave the Municipal 
Council to bo a final Judge in its own cause. 
The principle is applicaljle to the present 
case, and in so far as it declares tlie juris¬ 
diction of the Civil Court to prevent such a 
wrong, it is in point. 

20. The case in Lakshminarasirnha 
Sorriayajiyar v. Ramaliv^avi Pillai (15) 
was sufficiently decided by one learned 
Judge on the ground that the particular 
rules of tlio Local Boards Act which ho 
was considering were ultra vires and could 
not therefore oust the jurisdiction of the 
Civil Court but he also held that the rules 
in tliat particular case, if valid, would oust 
that jurisdiction. The other learned Judge 
concurred in the latter opinion. This case 
does not deal with the particular difficulty 
here, which is occasioned by the rules not 
being carried out. 

21. I therefore agree that the correct 
principle is that when a duly constituted 
tribunal has refused to try tlie question, 
the right of a party to the legal character 
of one entitled to be nominatecl to stand as 
candidate for an election arises and there 
being no other remedy available, the ordin¬ 
ary Civil Court has jurisdiction to enter¬ 
tain a suit for that relief and the right to 
grant a proper temporary injunction relat¬ 
ing to matters in status quo ante until the 
suit is tried. Civil Revision Petition No. 705 
of 1 922 i s exactly such a case, and 

M. {1012) 38 Marl. 41=^23 M. L. J. ry3l_; 

12 M. L. T. 4G9=(1012) M. W. N. llG2 

12 L. ^Y. 202-^28 M. L. T. 205—50 I. C. 245. 
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tlie injunction granted Ijy the original 
Court was therefore a proper one. In 
the other two cases, the olaction has 
been held and the petitioners have a 
remedy not yot employed or exhausted, 
namely by way of election petition and 
therefore tlieir suits are at the best pre¬ 
mature and in my view at present un¬ 
maintainable. The injunctions granted in 
tlio‘^e cases cannot therefore he upheld. 
In Civil Revision Petition No. 705 of 1922 
tlie order of the District Judge should 
therefore be reversed and the injunction 
granted by the J3istrict Munsif restored. 
The other two Civil Revision Petitions 
aliould be dismissed. 

C. R. P. No. 705 of 1922 allowed. 

C.R. P. AL.s‘. 758 andQ^l^ of 1922 dis¬ 
missed. 
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KrISiINAN and VKNKATASUBJ3A RAO, JJ. 
(Polcku7iiir(} Dasaralha 

Petitioner. 

V. 

[Ckeonra) Sabha Rao Paniiilit^ 

Secretary^ Go-oyeintive Stores^ 

Respondent, 

C. M. P. No. 20G8 of 1922, dated 24th 
January 1923. 

Co-operative S^>ctetic.<t Act, S. {2) {i)^To?,rh 

inri the business of the society. 

The word.q of S. 42 are very general and do 

not merely refer to a dispute regarding the 

uiternal management of the affairs of a society or 

disputes in regard to the principles \Yhich would 

regulate the conduct of business. But a disnute 

arising out of any particular transaction would 

not be outside the scope of the seotion. A 

dispute between a member and the committee or 

a dispute between a member and an officer is 

admittedly within the purview of the section 

Also a dispute between a member who happens 

to be an officer on the one hand and the ^com 

m-ttee or an officer on the other, does fall within 
the words of the section. wunm 

[P. 482. Cols. 1 & 2.] 

The^ Advocate-General (C. P, Rain 

swarm [yer) and Y. Snryanarayana—hr 

the Respondent. 

Yenkatasubba Rao. J._The question 

that was argued before us turns on the 
construction of S. 43 (2) (/) of the Co 
operative Societies Act, H of 1912 

The dispute arose between the petitioner 

StoJ^s V Co-operative 

Stores, Vi^ianagaram in regard to sums of 
money that were entrusted to the former 
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for purchase of certain articles. The 
Stores claimed a balance on the ground 
that after some adjustments had been 
made the sum was found due and that the 
petitioner was wrongfully withholding it 
from the stores. The liability was dis¬ 
puted and the Secretary of the Co-opera¬ 
tive Stores made a reference in writing to 
the Assistant Registrar who held an en¬ 
quiry and passed a decree against the 
petitioner. 

Two contentions were raised before us 
by Dasaratha Rao. The first contention 
had reference to the interpretation of the 
words "touching the business of a society” 
in S. 4 3 (2) (Z). He contended that the 
present dispute does not fall within 
the said words and that the clause refers 
only to disputes regarding the internal 
management of the affaire of a society or 
disputes in regard to the principles which 
would regulate the conduct of business ; a 
dispute for instance whether the society 
should purchase and deal in a particular 
commodity or should take up a particular 
line of business would, according to this 
construction come within the terms of the 
clause ; but a dispute arising out of any 
particular transaction would be outside 
the scope of the section. The words are 
quite general and I am unable to accept 
this contention. If the restricted con¬ 
struction contended for is to be adopted, 

I find great difficulty in understanding 
how Such a dispute can arise between the 
past members of a society inter .sc. The 
words " touching the business of a 
society ” can be understood in one sense 
only with reference to all classes of per¬ 
sons mentioned in the clause, and, as I 
said above, it is difficult to imagine a dis¬ 
pute relating to the internal management 
of the affairs of a society between the past 
members inter se or again between persons 
claiming through a past member inter se 

The second contention was that the 
petitioner was a director and that he was 
theiefore an officer and that the words in 
the section exclude the case of a dispute 
between an officer and the committee or 
between officers. This contention again 
I am unable to accept. A dispute between 
a. member and the committee or a dispute 
between a member and an officer is 
admittedly within the purview of the 
section. It was brought to our notice that 
under a resolution of the society a purchase 
committee was constituted consisting of 


six of whom four were directors and two 
were members but not directors and in his 
capacity as a member of this committee, 
the petitioner became indebted to the 
society. For the respondent it was argued 
that the dealings which the society had 
with the petitioner were with him qua 
member and not qua director. This argu¬ 
ment, so far as it goes, seems to me correct. 
But I am prepared to go further and hold 
that on a true construction of the words 
of the clause, a dispute between a member 
who happens to be an officer on the one 
hand and the committee or an officer on 
the other, does fall within the words of 
the section. 

I therefore reject both the contentions 
advanced by the petitioner and in this 
view it becomes unnecessary to decide the 
other questions argued by the learned 
Advocate-General before us on behalf of 
the respondent. 

The application is therefore dismissed. 
In the circumstances I would ma ke no 
order as to costs. 

Krlshnan, J.—I agree. 

Application dismissed. 

1923 Madras. M2 

Kumaraswami Sastri, j. 

Sundaram Iyer ... Petitioner. 

V. 

Miithuram-alinga Selhtipathi 
Through S. Thirumalay 
Tyyengar ... Respondent, 

C. M. P. No. 2989 of 1922, dated 11th 
December 1922. 

(a) G. P. Code. 0. 41, r, 1. CmistriuiHon, 

0 . 41, r. 1. ifl imperatiivo and states that a 
momoranduni of appeal shall be accompanied 
by a copy of the decree appealed against. It is 
a condition precedent to there being a valid 
memorandum of appeal that it should be 
accompanied by a copy of the decree appealed 
fmm. 

[P. 483, Col. 1.] 

(b) Limitation Act. 3. ii—Delay excused-- 
Right of the other party. 

Where an ex parte order is passed exousing 
the delay under S. 5, Limitation Act it is open 
to the other party to apply to have it set aside 
Courts no doubt have power to excuse the delay 
in the presentation of a copy of the decree 
appealed against, if they are satisfied that the 
discretion vested in them under s. 5 of the 
Limitation Act should be exercised in favour of 
the appellant. 

[P. 483, Col. 2.] 
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(o) Limitation Act, S 5—Sufficient Cause. 

The reason for not filing the copy of the 

decree appealed against, along with the memo 
randum of appeal was that the Dewan of the 
appellant did cot send a copy of the decree along 
with the papers to be filed and as the last 
day for filing the appeal was the 7th November 
1918 the clerk of the Vakil for the appellant, 
filed the appeal without the copy of the decree. 
On the application to set aside the ptu it? order 
excusing the delay, no afiidavit had been filed 
either by the appellant or his "Dov/an or any 
other person explaining why a copy of the decree 
was not sent along with the other papers or why 
there was a delay of -13 days. Heldt that the 
delay has not been properly explained. 

[P. 483, Col. 2.] 

K. Kesava Ayijangar —for the Peti¬ 
tioner. 

N. Chandrasekara Iyer for A. Krifikna- 
swami Iyer —for the Respondent. 

Order :—This is an application to 
vacate an ex parte order excusing the delay 
in re-presentation and to dismiss the 
second appeal with Costs. 

The Second Appeal in which the Raja 
of Ramnad is the appellant was hied in 
time but without a copy of the decree 
appealed against. The papers were return¬ 
ed for re-preeentation with a copy of the 
decree. When the copy of the decree was 
hied, the appeal was 53 days out of time 
as the papers were returned on the 6th of 
December 1918 and the decree was hied 
on the 16th of January 1919. On the 
l8th of January 1919 the papers were 
again returned with the remark that the 
appeal became out of time when the copy 
of the decree appealed against was hied 
and that an affidavit explaining the cause 
of the delay should be filed. On the 20oh 
January 1922 the papers were again 
presented with an affidavit and orders were 
obtained from me on the same day excus¬ 
ing the delay. The petitioner who was 
served with notice of the appeal on the 
15th of April 1922 has filed this application 
on the 13th November 1922 for setting 
aside the ex parte order passed. 

There can be little doubt that, though 
the second appeal was presented in time, 
there was no valid presentation because 
the memorandum of appeal was not ac¬ 
companied by a copy of the decree appealed 
against. O. 41, R. 1 is imperative and states 
that a memorandum of appeal shall be ac¬ 
companied by a copy of the decree appealed 
against. In Sirkantha. Hoy v. Biprn. Das (l) 
it was held that it was a condition pre¬ 


cedent bo there being a valid mcmorauduni 
of appeal that it should be accompanied h>j 
a copy of the decree appealed from. Tho 
same view was taken in Jjinapani IJihiv, 
Saskibhusfian (2j ; Khirodt Sunrlari Debt 
V. J, N. Pal Choudhuri (3J; and Cha- 
mela Knar v. Anur Khan (Ij. In Dand 
Bahadur Sinyh v. Deo Nandan Prosad (5j, 
it was hold that where an ex parte order is 
passed excusing the <lelay, it is open to the 
other party bo apply to have it set aside. 
There can be little doubt that Courts have 
power to excuse the delay in the present¬ 
ation of a copy of the decree appealed 
against and I need only refer to Binapani 
V. Sashibhusan (2), Hem Chandra'v, Jadab 
Chandra (G) and Froso/mo Kumari v. 
Baiu Chandra (7) where it has been held 
that it is open to the Court to pass an 
order that a certified copy of a decree be 
received and attached to the memorandum 
of appeal if it is satisfied that the discre¬ 
tion vested in it under 3. 5 of the Limit¬ 
ation Act should be exercised in favour of 
the appellant. 

The question here is whether the delay 
should be excused. So far as the affidavit 
filed on behalf of tho appellant is concern-, 
ed, the reason for not filing the copy of! 
the decree appealed against along with the 
memorandum of appeal is that the Dewani 
of tho appellant did not send a copy of 
the decree along with the papers to be tiled 
and that as the last day for filing the 

appeal was the 7th November 1918, the 
clerk of ^Ir. A. Krishnaewami Aiyar 
Vakil for the appellant, filed the appeal 
without the copy of the decree. On the 
application bo set aside the ex parte order 
excusing the delay, no affidavit has 
been filed either by the appellant or his 
Dewan or any other person explaining 
why a copy of the decree was not sent 
along with the other papers or why 
there was a delay of 53 clay.s. In the 
absence of any explanation I am of opi¬ 
nion that the delay has nob been -properly 
explained. I am, after hearing the peti¬ 
tioner, of opinion that the long delay has 
nob been explained so as to justify me in 
exercising my discretion under 8. 5 of the 
Limitation Act and excuse the delay in tho 

2. (1012) IGO. li. J I33=:l'ri7crir9^ 

3. (1901) 0 C. W. N. 283. 

4. (18'H) IG All. 77=^(1893) A. W. N. 223. 

5. (1913) 17 0. L. J. 596—20 I. G 513 

6. (1912) 1(3C.L. a. 11G=17 I. C. 99. 

7. (1912) 17 0. L. J. G6=17 I. Q, 15 ^, 


1. (1915) 27 I. 0. 447. 
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authori¬ 
ties which have been cited to me by the 

ann T-r sLond 

appeal itself was incompetent at the time 

conJT?f, T of a 

copy of the decree appealed against. 

^li^o^o^ore, set aside my order excusing 
the delay and direct that the Second 
Appeal be posted for orders before a bench. 

Order set aside. 


1923 Madras. 484 (1). 

SCHWABE, C. J., AND WALLACE, J. 

The Official Assignee of Madras 

Petitioner 

V. 

Doraiappa Iyer alias Krisina- 
sami Iyer and others ... Respondents. 

C. M. P. No, 3o07 of 1922, dated 2nd 
January, 1923. 

Madras High Court Insolveticy Rules, R. 13— 
High Court Fee Rules App. IV, R. 40. 

In all insolvency proceedicga unless an older 
is made to the contrary the rule is to tax half 
the Attorney’s fees. 

[P. 484, Col. 2.] 

R, D, Cornish instructed by S. G. 
Satagopa Mudaliar —for the Petitioner. 


K. G. Srinivasa Iyer and N. Swami- 
natha Iyer —for the Respondents. 

Schwabe, C. J.— This is an appli¬ 
cation by the Official Assignee of Madras. 
What he asks for is an interpretation of 
an order of this Court under which an 
appeal was dismissed with costs * and 
the order drawn up, is ‘costs of the respon¬ 
dent’. It is clear from what took place 
and from the wording of the order that 
that order was intended to apply to the 
Official Assignee only. He gets his costs 
and the other respondents get none. 

The second point raised in the case is 
that one half of the ordinary fees on the 
Original Side has been allowed under 


1928 Madras 

the Act, and does not apply to cases in 
which the proceedings are between the 
Official Receiver and third parties. But 
we have to interpret the Madras Rules 
and R. 133 gives the Court, which is the 
Court which beard this case, power to 
direct the costs of any petition, applica¬ 
tion or matter to be paid by any party 
to the proceedings or to be paid out of any 
fund in or under the control of the Court 
or in the hands of the Official Assignee, 
and generally to deal with the costs of all 
proceedings in the Court as to it may seem 
]ust. That rule seems to me to cover all 
proceedings under the Act and it gives the 
Court power to deal with proper discretion, 
with the costs of any such proceedings; 
and the succeeding R. 136, which states 
the scale of costs, in my judgment, applies ; 
and the legislature has thought fit to 
make the costs in an insolvency only half 
of the ordinary costs. There again, the 
whole position is safeguarded by Sub-Cl. 
(3) of R. 133, which gives the Court 
power, under R. 40 of Appx. IV to the 
High Court F'ees Rules, to allow in proper 
cases the full fees instead of half. So 
that, the result is that in insolvency 
proceedings, unless an order is made to the 
contrary, the rule is half the Attorney’s 
fees. Whether this would have been a 
proper case to allow the full fees is a 
matter ^which is not open to discussion 
now. touch application should have been 
made at the hearing of the appeal. 

The costs of the Official Assignee and 
of the appellant in this application shall 
be paid out of the estate. 

Wallace, J.—I agree. 

Petition allowed. 


1923 Madras. 484 (2). 

Oldfield, J. 


R. 136 of the Insolvency Rules. It is 
contended that that rule applies only to 
cases in which fees are payable out of the 
estate, and we are referred to the analo¬ 
gous rule in Bankruptcy in England and to 
authorities decided thereunder. The 
English rule in small insolvencies gives 
three-fifths of the charges ordinarily 
allowed in all proceedings under the Act 
and those rules, and it has been held that 
that applies directly to proceedings under 


Atakuri Saravayya and 
others in re ... Petitioners. 

Cr. Rev. No. 33 of 1923 and Cr. Rev 
P. No. 2o of 1923, dated 17th January 
1923, under Hs. 435 and 439 of the Code 
of Cr. P. 1898, from order of the Court 
of the Stationary Sub-Mag. of Gurzala, 
dated 19th August 1922. 

Cr. P, C. S. \%g-^AppHcati(n\ when to be enter^ 
tatned. 
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It would be improper to proceed with the 
revision petition when the aooused's oontentiou 
can properly be put forward elsewhere. 

Ch, Baghava Boo .—for the Petitioners. 

Order. —This is an application by 
accused persons for revision of an order 
of the Sub-Magistrate of Gurzala refusing 
to allow a private vakil to appear on be¬ 
half of the accused, the present peti¬ 
tioners. It is admitted that the trial in 
which the private vakil's assistance was 
required has ended. There is therefore 
no order which this Court could pass by 
way of revision of the Sub-Magistrate’s 
order refusing him leave to appear w.hich 
could affect that trial. It is said further 
that the accused petitioner was convicted 
and that his appeal is now pending before 
the District Magistrate, If so advised, he 
will be able to take it a ground of appeal 
that he was improperly deprived of legal 
assistance at the trial. In these circum¬ 
stances it would be useless to proceed 
with this revision petition and it would be 
improper to do so when the^accused’s con¬ 
tention can properly be put forward else¬ 
where. The revision petition is accord¬ 
ingly dismissed. 

Petition dismissed. 


* 1923 Madras. 435. 

SCHWABE C. J. COUTTS TkOTTER AND 

Ramesam, J. J. 

In the matter.of a 1st Grade Pleader. 

6th November, 1922. 

Legal Practitioners Act, S- l^^Telling a lie— 
Whether misconduct. 

The fact that a man ia going to be injured 
profeseionally ho does epeak the truth ie no 
valid excuse lor telling a lie : but, it is an atti¬ 
tude which is not uncommon and which is not 
of the most seriouB ohataoter. It u very 
different from the case of a ptofeasional man 
telliDg a he fraudulently in the sense of wishing 
to assist his client in deceiving the Court or 

even wiehing to assist bis client in a claim that 

he 18 making Against another. In this oaj^e, the 

conduct of the pleader was disapproved but no 
action taken. 

[P. 486, Col. 1.] 

Dorai Haja and A. Ganesa lyer—fm 
the Petitioner. 

Nugent Grant, and K. S. Krishnaswami 
Iyer —for the Respondent. 

V T 1 F ^ t .V ® A on behalf of 

Vakils Association. 

Judgment.^This is an application 
under the Legal Practitioners Act against 


the legal practitioner in question to show 
cause why he should not be dealt with by 
the Court. The facts of the case have 
been put before us very fairly indeed by 
the learned Advocate-General and the 
President of the Vakils’ Association and 
very frankly by Mr. Grant on behalf of the 
pleader in question, and, although very 
sinister charges indeed were made against 
the pleader, on examination, the sinister 


aspect of the case disappears but there 
remain these facts. The pleader having 
in his professional capacity had the cus¬ 
tody of certain documents, put them into 
Court. He was acting at that time for 
the father of the present petitioner and 
his brother and on the death of the father, 
he continued to act for a time for the two 
brothers. Those documents not being 
required for the purpose of the then pend¬ 
ing suit the (practitioner applied to and 
got them back from the Court. They 
apparently were taken by his clerk and 
kept among other documents belonging 
to this practitioner by his clerk, and we 
are prepared to accept as a fact that he 
forgot that he had ever got them back 
and had not any knowledge of where 
they were. At a later time, the brothers 
having quarrelled, he was asked by one 
of them for the documents. He applied 
to the Court, believing that they were 
still with the Court, for those documents 
and then discovered that, at any rate as 
far as most of them were concerned and 


ill pdiucuiar me aocument which the 
practitioner was particularly anxious to 
get hold of, they had been returned to 
him. He discovered after search that those 
documents were in fact among the papers 
in the custody of his clerk. With that 
knowledge he wrote two letters stating in 
effect that he had not got the documents 
and concealing the fact that the Court had 
recently told him that he had got the 
documents and that he had discovered 
them in the hands of his clerk. Mr. Grant 
appearing for him used wliat is appropriate 
language He says that those documents 
contained lies. A professional man in this 
profession must know perfectly well that 
lying to his client is unprofessional con¬ 
duct. We have no doubt in this case he 
aid so, because he thought that if he 
spoke the truth he would got into con- 
siderable trouble with, at any rate, one 
of the two brothers, probably with both, 
and he realised especiaUy as one document 
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was still missing, that the sinister sug¬ 
gestions which at that time apparently 
were already being made, that he had from 
the start acted fraudulently in concealing 
his custody of these documents, would 
seem to have been with some foundation, 
and would probably be urged against him 
with the result that he would lose clients, 
persons obviously of a very litigious na¬ 
ture, and no doubt very valuable clients. 

There can be no justification at all for 
not speaking the truth. The fact that a 
man is going to be injured professionally if 
he does speak the truth is no valid excuse 
for telling a lie ; but, it is an attitude which 
is not uncommon and which is not of the 
most serious character. It is very different 
from the case of a professional man telling 
a lie fraudulently in the sense of wishing 
to assist his client in deceiving the Court 
or even wishing to assist his client in a 
claim that he is making against another. 
It was done recklessly, foolishly and 
wrongly, apparently partly from fear and 
partly in his own interest. 

Having said so much we think there is 
little else to be said or done in the matter. 
We think it is a case where but for the 
circumstances to which I am about to 
refer, we should order the practitioner to 
pay the costs of the petitioner in the mat¬ 
ter but, in this case, the petitioner has 
acted throughout certainly vindictively. 
He has put in the petition to this Court 
and before the District Judge in the en- 
quiry which was directed to be held by the 
District Judge, a sinister view of the whole 
matter and made charges of a very serious 
fraud, viz., that the petitioner had origin¬ 
ally got these documents from the Court 
in order to help not his own client but the 
brother, and had concealed the documents 
with the object of hurting his client in his 
suit and assisting the brother in any litiga¬ 
tion that there might be between the two 
brothers. Those charges have whol y 
failed and therefore we do not think it 
right in this case to order the practitioner 
to pay the costs. While we must 

our disapproval of the conduct of the 
practitioner in this matter, we think that 
he has already been sufficiently punished 

by standing under the shadow of those 

much more serious charges, and by the 
expense that he has consequently been put 
to in having to appear in those proceedings. 

Action refused to be taken. 


* 1923 Madras. 486 

Oldfield and Ramesam, JJ. 

Sri Mahant Prayag Dossjee 

Varu ... Appellant (Defendants), 

vs. 

Sarangapani Chetty and 

others ... Respondents (Plaintiffs) 

S. A. No. 686 of 1920, dated 8th Novem¬ 
ber 1922, against the decree of the Court 
of the Addl. Sub.—J. of Chittoor in A. S. 
No. 40 of 1919. 

Madras Estates Land lAcU 147^Con- 

struction—“Retrospective effect. 

S. 147 was intended to lay down olearly 
that the landlord is entitled to continue to deal 
with the existing pattadat until notice of trans¬ 
fer is given him, and is applicable to tianafera 
made before the oommenoement of the Act, and 
does not determine any substantive right. S. 146 
lays down that when there has been a transfer, 
whether before the oommenoement of the Act or 
after it, the transferee will be entitled to be 
impleaded in prcceedings if be gives the notice 
whioh 3. 146 prescribes; but that, until he does 
80 , the exUting pattadar will still be the person 
with whom the landlord has to deal and the 
tiansfcree will bo bound by any decree passed 
against him. 

[P. 487, Col. 1.] 

V. Ramadoss and T. Kumaraswamiah 
—for the Appellant. 

N. Chandrasekhara Iyer and P, S, 
Narayana Iyer —for the Respondents. 

Judgment. —The plaintiffs in this case 
in 1907 brought the suit holding, from one 
Gurunatha Reddi. Since then it is in 
evidence that Gurunatha Reddi continued, 
to pay rent ; receiving it from the plain¬ 
tiffs. But Gurunatha Reddi continued to 
be the Pattadar. For the rent of faslies 
1322 and 1323 the 2nd defendant the land¬ 
lord, here the appellant, brought the hold¬ 
ing to sale as the rent had not been paid; 
and the 1st defendant was the auction- 
purchaser, The lower appellate Court 
has held that the sale was invalid because 
notice of it was given to Gurunatha Reddi 
and not to the plaintiffs. 

The decision must, in our opinion, turn 
on the construction of Ss. 146 and 147 of 
the Madras Estates Land Act and on 
whether those sections can apply, where 
the transfer of a holding has occurred, as 
the transfer was, as in this case, before 
the Act. There may be some doubt as to 
the law before 1908; and there is authori¬ 
ty in Ekambara Aiyar v. Meenatchi 
Jtmaal (1) and Peram Narasiga du v. 

1. (1904) 27 Mad. 401. 
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Machireddi (2) that the landlord was bound 
to serve notice on the real owner of 
the holding or the existing pattadar or his 
transferee, before he could bring it to sale, 
and failed to serve the right person at his 
own risk. S. 147 was, it must be presumed, 
intended to terminate any doubt there 
was on that point and to lay down 
that the landlord is entitled to continue to 
deal with the existing pattadar until 
notice of transfer is given him. It seems 
to us, that, as the 2nd defendant contends, 
S. 147 is applicable to transfers made 
before the commencement of the Act, and 
does not determine any substantive right. 
That moreover, is not excluded, in our 
opinion, by the actual language of S. 146. 
We read the section as laying down 
simply that, when there has been a 
transfer, whether before the commence¬ 
ment of the Act or after it, the transferee 
will be entitled to be impleaded in pro¬ 
ceedings, if he gives the notice which 
S. 146 prescribes; but that, until he does 
so, the existing pattadar will still be the 
person with whom the landlord has to deal. 

The Second Appeal is allowed, and the 
suit is dismissed with costs, throughout. 

Appeal allowed, 

% (1010) M. \V. N. 503=^8 M. L. T. !231= 

20 M. L. J. 732=8 I. 0. 387. 
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Spencer and Venkatasubba Rag, JJ. 

Natesa Chettiar ... Appellant 

(Defendant.) 

V, 

Annamalai Chettiar ... Respondent 

(Plaintiff.) 


Appeal from order No. 329 of 1922, 
dated 21st November 1922, against the 
order of the Dt. Court of East Tanjore at 
Negapatam, dated 30th August 1922. 

(a) Decree—'Execution-^ObjecUon to executabi. 

The omisBioD to take objection to asBignment 
of tbe decree and to its transmissioa to another 
Qoart for execution does not preclude the judg¬ 
ment-debtor from raiBlng the question in the 
executing Court thU the decree was not then 
exeoatable iu the manner proposed by tbe 
decree-holder. 

[P. 487, Col. 2.] 

(b) Provincial Insolvency Act (1920) S. 28— 
(1907) 3. 16 (2 )—of insolvent to plead 
inexecutabiliiy of a decree. 

Cl. 2 (6) of 3. 16 absolutely prohibUa execution 
proceedings being taken against the person and 


property of adjudicated inBolventg except with 
tbe leave of the Court and the introduotion of 
Act V of 1920 which repealed Act III of 1907 oan- 
not take away tbe right of the insolvent. 

[P, 487, Col. 2] 

S. Srinivasa Iyer —for the Appellant. 

C. S. Venkatachariar and N. C. Vijaya- 
ragavaohariar —for the Respondent. 


Judgn lent:—We do not agree with the 
opinion of the learned District Judge that 
the omission to take objection to the 
assignment of the decree being recognised 
and to its transmission to the Tiruvalur 
Court for execution precluded the judg¬ 
ment-debtor from raising the question in 
the executing Court that the decree was| 
not then executable in the manner propos¬ 
ed by the decree-holder. The Small Causel 
Court at Madras did not adjudicate on 
the executability of the decree when it 
ordered it to be transmitted for execution 


The other distinction attempted to be 
made is between creditors who are on the 
schedule and those who are not. 


At the time of an insolvent’s discharge 
S. 45 (2) of Act III of 1907 gives a 
release to the insolvent from ail debts 
entered in the schedule. But after 
adjudication and before discharge, S. 16 
treats all creditors alike as to their remedy 
against the person and property of an in¬ 
solvent during the pendency of the insol¬ 
vency proceedings. This section in Cl. 2 
(6) absolutely prohibits execution proceed¬ 
ings being taken against the person and 
property of adjudicated insolvents except 
with the leave of the Court and that was 
the law in force at the time when the 
appellant was adjudicated insolvent and 
under S. 6 of the General Clauses Act! 
the introduction of Act V of 1920 which 
repealed Act III of 1907 could not take 
away his right. 

This District Judge’s order is set aside 
and the order of the District Munsif dis¬ 
missing the execution application is res¬ 
tored with costs here and in the District 
Court. 

Appeal allowed. 
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Spencer and Venkatasubba Rao, Jj. 

Dhanammal ... Petitioner. 

v. 

Veeraraghavalu Naidu and 

°^hers ... Respondents. 
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Civil Rev. No. 885 of 1921, dated 19th 
December 1922, praying the High Court 
to revise the order of the Dt. Court of 
Chingleput in Mis. A. No. 10 of 1921. 

C P. Oofifi, 0. 21, 72r. 58 and Distinction 
between—Object of R. 58. 

The parnose of a petUioner who inakefl a claim 
under O. XXI, R- 58 to a property attaohad \s to 
have the attachment fet aeide- Even where 
the rit^ht ia negatived, there is nothing to 
provnnt the pame person coming forward and 
applying unconditionally to have the sale set 
apido under 89 for the reason that be holds 
an interopt in the suit Property. The effect of 
the dismiBSal of the petitioner's claim petition 
is not to decide finally that the petitioner had 
no interest to ask that the Bale should be set 
aside on payment of the deoree amount 
plus five per cent, into Court but only to decide 
that he has no right to have the attaohipent 
raised These are two very different things. 
The first (that under R. 89) may imply 
the existence of an interest from the same source 
as the owner’s or an interest paramount to the 
judgment.debtor’s : the second (that under R. 58) 
implies the existence of a right independent from 
and antagonistic to the ludgment-debtor’s. The 
dismissal of the claim petition could not there¬ 
fore operate as res jndienta to prevent the admis- 
gion of an application to pay the decree amount 
and to get the property released after the sale- 
Kven if the applicant’s right is based upon a 
tifclo paramount to that of the judgmeTib-debtor. 
R. 89 is applioftble and to bold that it is not, will 
in many cases defeat its object. 15 C. Ij. J. 
88 Not J^oll 

[P 488, Col. 1; P. 489, CoU. 1 Sc 2.J 

K. Rajah Iyer—jor the Petitioner. 

K, P. Ramakrishna lyer—ior the Res¬ 


pondents. 

Spencer. J. The petitioner applied 
under O. XXI. R. 89, C. P. C. to have the 

qale of certain propertie'i set aside on 
depositing the amount specified in the 
proclamation of sale 5 per cent, of 

the purchase monev. The District Mun- 
sif and the District fudge to whom she 
appealed both allowed her application but 
on different ^rounds. The District Mun- 
cif’s reasons for dismissing her application 
was that she had previously applied to 
pay the amount due to the decree-holder 
before the sale was held and that he then 

rejected her application because she had 
no locus standi to p 2 iy the amount The 
District Tud^^e dismissed the appeal on the 
erround that the petitioner having claimed 
the property previously in a claim peti¬ 
tion under O. XXT, R. 58 and that claim 

netition having been dismissed, her only 

right was to bring a suit within one year 

to establish her title. 

The propertv sold in Court auction ori¬ 
ginally belonged to Swaminadha Mudali. 


The petitioner claims as a legatee 
under a will of Papammal, who purchas¬ 
ed the property from Swaminadha 
Mudali in 1907. In 1911 when the pro¬ 
perty was attached by another creditor of 
Swaminadha Mudali, Papammal put in a 
claim petition and having failed therein, 
instituted a suit and established her title 
in second appeal. Again the property 
was attached in 1915 by another creditor 
and upon a further claim petition put in 
by her in 1915 being dismissed, she 
brought a second suit which was dismissed 
for default. The appellant also preferred 
a claim petition in 1920 which was dis¬ 
missed as too late, and upon the sale 
being adjourned, she filed a second appli¬ 
cation on 9—2—1921 which was dismissed 
on 2J—3—1921. 

That being the history of the case, we 
must see whether, the orders of the lower 
Courts can be supported for the reasons 
given therein. The District Munsif ob¬ 
served that the order passed on the peti¬ 
tioner’s application before the sale was 
binding on her. He describes the petition 
as a similar one. The earlier application 
was one made under no definite provision 
of law, to have the sale stopped on pay¬ 
ment of the decree amount. It may have 
been treated as an application under 
O. XXI, R. 2 for adjustment of the decree. 
The Court held that the petitioner had 
no locus standi to make the applica¬ 
tion and that the money could not be re¬ 
ceived from her. There is no connection 
between her application made after the 
sale had taken place as a person holding 
an interest in the property sold to have the 
sale set aside under O. XXI, R. 89 and 
the application to pay the decree amount 
before the sale took place. The District 
Munsif has not decided that the petitioner 
IS a person not holding any interest in the 
property either in his previous order or in 
the present order and so the previous order 
cannot operate as res to prevent 

her making the present application. 

The District Judge has misconceived 
the effect of the claim petition. The pur¬ 
pose of a petitioner who makes a claim 
under O. XXI, R. 58 to a property attach¬ 
ed is to have the attachment set aside. 
Granting that the right was negatived, 
there is nothing to prevent the same person 
coming forward and applying uncondition¬ 
ally to have the sale set aside under R. 89 
for the reason that he holds an interest in 
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the suit property. The learned Judge 
went on to observe that the petitioner’s 
only remedy was to set aside the sale by 
a regular suit. At the time when the ap¬ 
plication under R. 89 was made, the right 
to bring a suit under R. 63 had not become 
barred. That remedy was still open to 
her. But so also was this other remedy. 
The effect of the dismissal of the peti¬ 
tioner’s claim petition was not to decide 
finally that the petitioner had no interest 
to ask that the sale should be set aside on 
payment of the decree amount plus five 
per cent, into Court but only to decide 
that she had no right to have the attach¬ 
ment raised. These are two very different 
things. The first (that under R. 89) may 
imply the existence of an interest from the 
same source as the owner’s or an interest 
paramount to the judgment-debtor’s ; the 
second (that under R. 58) implies the exis¬ 
tence of a right independent from and 
antagonistic to the judgment-debtor’s. It 

impossible to conceive how the dismis¬ 
sal of the claim petition could operate as 
res judicata to prevent the admission of 
an application to pay the decree amount 
and get the property released after the 
sale. As the Courts below have not deci¬ 
ded whether the petitioner owns or holds 
any interest in the property sold by virtue 
of a title acquired before the ^ale. that 
question must now be remitted to the Dis¬ 
trict Munsif for decision upon the merits 
and for the disposal of the application made 
to him. The petitioner is entitled to re¬ 
cover costs of this Civil l^evision Petition. 
Costs of the subsequent proceedings will 
be provided for in the final order. 

Yerikatasubba Rao, J.: -I agree. 

I would like to add just a word. 
It has been argued that the applicant’s 
right is based upon a title paramount to 
that of the judgment-debtor, and that 
K. 89 is not therefore applicable and in 
support of the proposition, Dulhin 
v. Ban^oldhari 15 C. L. J. 8j has been 
cited. With great respect I am unable 
to follow that decision. It seems to 
me that to take this narrow view of 
R. 89 will in many cases defeat its 
object Let me take an example. Sup¬ 
posing B sold a property worth Rs. 10,000 
to A, that long subsequent thereto, a 
decree was passed against him for the 
trilling sum of Rs. 10 and the decree- 
holder attached the property and Drought 
it to sale ; why should A not be entitled 
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to make the deposit and apply under 
R. 89, if in his opinion it would not 
be worth his while to put himself to the 
trouble and expense of preferring a claim 
before sale under R. 58 or establishing 
after sale his right to the property inj 
other legal proceedings? I am entirely! 
opposed to unduly restricting the scope of! 
the beneficent provision enacted ini 
R. 89 when there are no words indicatingj 
that a narrow interpretation should bel 
placed upon it, 

Petitio7i allowed. 

1923 Madras. 489. 

Oldfield, J. 

Kaliyanasiindarappa Aiyer ... Petitioner. 

V. 

Chinnaswami Servai ...Respondent. 

Civil Rev. No. 597 of 1921, D. 
16—1 —1923, praying the High Court to 
revise the order dated 1 —4—1921 of the 
Court of Small Causes at Kumbakonam in 

interlocutory Application No. 283 of 1921. 

Limilation Act, S. 5 Sufjicient cause — Igno¬ 
rance of a special order. 

The day for filing nn application (19-2-21,) 
was a holiday as a penultimate Saturday. But 
the Coort sat and the day was treated as not a 
public holiday with the special permiesion of tho 
High Court given in its order dated 4-2-21. 
But the Court’s order permiiting the lower Court 
to eit on 19.2-21, though pas-^ed on 1-2-21, was 
despatched to the Lower Court only on 8-2-21, and 
wae prefiumably received there next day. Held 
that it not beinK shown what publication of the 
order there was rr that tho petitioner who was 
a resident of mofusil oould reasonably be expect 
ed ti take notice of it, be b^d sufiQciont cause for 
assuming that the Court would as usual be clo.^ed 
on 19-2-21, the penultimate Saturday, and for 
postponing the presentation of his petition to the 
next Court day, 24-2-21. 

[P. 490, Col. 1.] 

T. R. Srinivasarajagopala Iyengar — 
for the Appellants. 

S. R. Muthusioami /yer -for the Res¬ 
pondent. 

Judgment:—In this case the peti¬ 
tioners suit was dismissed for default on 
20-1-21. On 24—2—21 he applied for 
its restoration. That application should 
priyna facie have been made not later 
than 19—2—21. But it was contended 
before the lower Court and is contended 
here that the time available was extended 
with reference to the occurrence of holi¬ 
days on 19, 20, 21 and 22—2—21. 

As regards 21 and 22—2—21 there is 
no doubt that the lower Court was closed 
under Government Notification for the 
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Mahamakam festival. 20—2—21 was a 
Sunday. The only question is then whe¬ 
ther the Court was dosed on 19—2—21. 
That day was a holiday as a penultimate 
Saturday. But the Court sat and the day 
was treated as not a public holiday with 
the special permission of the High Court 
given in its order dated 4 —2—21. 

It is urged first that the lower Court 
should have held that the petition to it 
was in time with reference to S. 4 of 
the Limitation Act. S. 4 is appli¬ 
cable, only when the period of limitation 
expires on a day when the Court is closed. 
It cannot be said that in the present case 
the Court was closed on 19—2—21. 

This failing, it has been suggested that 
the petitioner had sufficient cause for not 
making his application to the lower Court 
within the period allowed and that the 
delay in making it should be excused with 
reference to S. 5, Limitation Act; 
and in the circumstances of the case the 
petitioner has been allowed to amend his 
petition in this Court accordingly. It is 
material that this Court’s order permitting 
the lower Court to sit on 19—2—21, 
though passed on 4—2—21, was despatch¬ 
ed to the lower Court only on 8—2—21 
and wa^ presumably received there next 
day. It is not shown what publication of 
the order there was or that the petitioner, 
who does not live in Knmbakonam 
itself, could reasonably be expected to 
take notice of it. This being so he had, 
in my opinion, sufficient cause for assum¬ 
ing that the Court would, as usual be 
closed on 19-2-21, the penultimate Satur¬ 
day, and for postponing the presentation 
of his petition to the next Court day, 
24-2-21. 

The result is the lower Court’s order 
must be set aside with a direction to it to 
restore the petition and deal with it on the 
merits in accordance with law. Costs in 
this Court will follow the result of the 
proceedings on the restoration petition 
and be provided for by the lower Court in 
its order thereon. Order set aside. 

1923 Madras. 490. 

Krishnan, J. 

Krishnaji Reddiar ... Petitioner. 

V. 

Miithuveera and another ...Respondents. 

C. R. P. No. 67J of 1922, dated 13th 
December 1922, praying the High Court 


MUTHUVEERA REDDIAR 192S Madrag 

to revise the order of the Court of Sub. J. 
of Cuddalore, dated 3rd October 1922. 

(a) Maxims—Actus curiae neminem ffravabii. 

To apply the maxim thit aot of Court pbould 
not prejudice any party, it must be pOBsible to 
hold that the failure to comply with the rule of 
law was due to the action of the Court and not 
to any default of the party. 13 C. L. J. 467* 
87 All. 5yi ; 21 M. 386; 62 I. C. 161 Ref. 

[P. 491, Col 2] 

(b) Madras Local Board Act (14 of 1920) Buies 
Under B, 4 (1) (B (2) Bailu^e to deposit in time. 

The Act expiesaly lays down that unleps the 
deposit is made at the time of the presentation 
o( the petition, it fhall be dismissed and that 
only on compliance with the provisiong of sub 
rule the Judge shall proceed to eoqulre into the 
petition. The language is very cUar and manda. 
tory in its character and unless the condition is 
complied wi‘h, the petition must be rejected. 

[P. 492, Col. 1.] 

(c) C. P, Code, S. 115 —Lower Court taking 
wrong view of law. 

Where the Subordinate Judge assumed juris- 
diction to enquire into a petition on a wrong 
view of !he law that a certain maxim Actus 
curiae neminem gravabit applied, where in f^ot 
it did not, an application in revision Is main- 
taifiahle. 

[P. 492, Col. 2.] 

C. Padntanaba Iyengar and T. D. 
Srinivasachari —for the Petitioner. 

E. V. Stmdra Reddiar —for the Respon¬ 
dents. 

Judgment :—This revision petition is 
based upon R. 4 of the rules framed by 
the Local Government for the conduct of 
enquiries with reference to elections to 
District Boards, etc under the Madras 
Local Boards Act, XIV of 1920, pub¬ 
lished in the Fort St. George Gazette, 
dated 14th June, 1921. It is contended 
that R. 4, Sub-R, 1, was not complied 
with inasmuch as the deposit of Rs. 200 
required under it was not made within 
time and that under Sub-R. 2 the Court 
was bound to dismiss the petition and 
Sub-R. 3 did not apply as the provisions 
of Sub-R. 1 were not complied with. 

The facts on which this question arises 
are as follows:—The petitioner before me 
was elected as a member of the Taluk 
Board of Cuddalore. An objection peti¬ 
tion was filed to his election by the counter- 
petitioner urging certain grounds against 
its validity. The election was held on the 
12th of May and the result published on 
15th of May. According to R. 2 of the 
abovementioned rules, 14 days were 
allowed for an objection petition to be 
presented against the validity of the elec¬ 
tion. The 14 days in this case^;,having 
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elapsed during the time the Court was 
closed, the petition was actually put in on 
the re-opening date, I7th July. It is not 
contended that the petition was not in 
time; but on the 17th of July, no deposit 
of 200 rupees was actually made. It 
would appear from the judgment of the 
Subordinate Judge and from the affidavits 
filed before him that the Vakil who was 
entrusted with the filing of this petition 
had with him a sum of Rs. 200 to 
deposit. He went to the Sub-Judge in 
the middle of the day, 7 minutes past 
2 (p. m.) as the learned Sub-Judge says 
and presented the petition and stated to the 
Sub-Judge that he had 200 rupees to pay, 
but he did not actually tender the money, 
nor did he ask the Judge to take the de¬ 
posit himself. In accoi'dance with the 
usual practice, he went to the Chellan 
clerk to obtain a chellan to pay his money 
into the Imperial Bank. That being the 
luncheon interval, the chellan clerk was 
not there. He returned soon after, and 
issued the Chellan for payment of the 
money into the Bank at 2-43 p. m. It 
is the counter-petitioner’s case, and there 
is nothing to show that it is untrue, that 
the money was sent to the Bank through 
one Narayanaswami Reddi. But the 
Bank being about 2-2 miles or 3 miles 
from the Court-house, ho was not able to 
reach the Bank in time to make the de¬ 
posit before 3 p, m. as required by the 
Bank’s rules and the Officers of the Bank 
accordingly declined to accept the money 
that day. The money was paid into the 
Bank only the next day. In these cir¬ 
cumstances, the question arises whether 
the Sub-Judge was right in applying the 
principle of Actus curiae neminem grava- 
bit (the act of the Court should not pre¬ 
judice any one) to this case. The Sub- 
Judge has applied that principle but I 
regret I am unable to agree with him ; 
for it cannot be said that in this case, 
the failure to pay the money in time was 
due to any action taken by the Court. 

The learned Vakil for the respondent 
says that as the chellan clerk was not in 
his seat when the petitioner’s Vakil went 
to him at the luncheon hour, he lost time 
and was unable to make the payment in the 
Bank according to its rules and the fault 
is the clerk’s. But this argument can¬ 
not be accepted, for the time during 
which the Vakil went to the chellan clerk 
was the time when the clerks were allowed 


to go for tiffin. It cannot be said that 
the clerk committed any fault in going 
away for his tiffin and being absent at 
the time. He seems to have granted the 
chellan as soon as he returned. The 
Vakil certainly knew that he could not 
expect the clerk to be in his place of work 
during the luncheon time. 

There is nothing that the Judge did that 
has been pointed out to me as having 
prevented the responaent from complying 
with the rule, by making the deposit in 
time. It is not stated that any application 
was made to the Judge that he should take 
the money himself, under R. 133 of the 
Civil Rules of Practice. 

The learned Subordinate judge has re¬ 
ferred to certain authorities as justifying 
his view ; I shall deal with them now. 
The case in Mahomed Akbar Taman Khan 
V. Satchdeo Pande (l), is the first case 
cited. That was a case under O. 21, R. 
89 of the Code of Civil Procedure, In that 
ca^eitwas found that the agent of the 
judgment-debtor was ready to deposit 
money in Court but he was not able to do 
so as the Judge had left the Court before 
time whose signature had to be obtained 
as the presiding officer for the chellan to 
be paid. That was clearly a case where 
owing to the action of the Judge himself 
by lea^Mng the Court before the Court 
hours were over, the party was actually 
prevented from complying with the rule 
requiring the payment into Court within 
the time fixed. To that case the maxim 
clearly applied but that is a different case 
altogether from the present one. To apply 
the maxim it must bo possible to hold that 
the failure to comply with the rule of law 
was due to the action of the Court and not 
to any default of the party. The other 
cases cited are also of a similar kind. The 
case in Munna Lai v. Radhakishen (2). 
which followed the ruling in Mahomed 
Akbar Taman Khan v. Satchdeo Pande 
(l), was a case where the Treasury officer 
refused to receive the money. The amount 
was large and though the money was ten¬ 
dered before 3 p. m. the hour fixed before 
which payment had to be made into the 
Treasury, according to the Treasury rules, 
the Treasury Officer refused to receive the 
money because he thought that there was 

1. (1911) la G. L. J. 4(i7=ioi cTsi 

2. (1915) '61 All. 691=^13 A. L. J. 793- 
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a period of three days more to pay it in. 
In that esse the 1st Court had come to 
the conclusion that the money was tend¬ 
ered after j p. m., but the learned Judges 
in appeal reversed that finding and found 
that the money was tendered before J p.m., 
and that it was dae altogether to the 
Treasury Officer’s fault that the money 
was not paid into the Treasury and there- 
foi '0 the principle was applied that the 
party should not be prejudiced by the 
mistaken action of the Officer. The Madras 
case cited, Aravamuthu Ayyan^ar v. Sami- 
yappa Nadan (.3) was a case where the 
court was actually closed on the date when 
the payment was to bo made. Their lord- 
ships held tliat payment on the following 
day was a proper payment, fhat case has 
clearly no application to the present case. 
The last case cited is reported in Gaja- 
dhar Das v. Ram Samirun Dube (4). In 
that case, it would appear on the facts, 
that the money was tendered both to the 
Revenue Court and to the Civil Court but 
both Courts declined to receive it and the 
non-payment in time was due to the 
action of the Courts. Some of the obser¬ 
vations, perhaps go a little too far but 
the decision is fully in consonance with 
the principle enunciated in the other cases 
cited. The learned Vakil for the respon¬ 
dent drew my attention to a recent deci¬ 
sion of Mr. Justice Ramesam in C. R. P. 
No. 870 of 1921 but there the question 
was one under S. 17 of the Provincial 
Small Cause Courts Act and the point the 
learned Judge had to consider was. whe¬ 
ther in the circumstances of the case, pro¬ 
per ground had been shown for excusing 
delay. There is no question of excusing 
delay in the present case. The position 
here is clear. The Act expressly lays 
down that unless the deposit is made at 
the time of the presentation of the petition, 
it shall be dismissed and again says that 
only on compliance with the provisions of 
sub-rule 1 the Judge shall proceed to en¬ 
quire into the petition. The language is 
very clear and mandatory in its character 
and unless the condition is complied with, 
the petition must be rejected. 

I would add in conclusion that when 
the petitioner found that he could not pay 
the money into the Bank on the 17th 


3. (1898) 21 Mad. 885. 

4. (1918) 17 A. L. h 991=52 I. 0. 161. 


it was easy for him to have returned to 
the Court as ho had ample time to do so 
and to have tendered the money to the 
learned Sub Judge himself under R. 133 
but nothing of that sort was done. The 
non-payment of the money is therefore 
clearly not due to any action of the Court 
but to the default of the petitioner. Now, 
in these circumstances, it seems to me 
clear, that this is not a case to which the 
maxim applies. The Subordinate Judge 
having assumed jurisdiction to enquire 
into the petition on a wrong view of the 
law, S. 115 of the Code of Civil Procedure 
applies. Acting under that section I set 
aside the order of the Subordinate Judge 
and reject the 1st respondent’s election 
petition. There will be no order as to 
costs. 

Revision Petition allowed. 
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SCHVVABE, C. J. ANn WALLACE, J. 

V enkatanarayaniah 

and others ... Appellants. 

v. 

Subramania Iyer and 

others ... Respondents. 

O. O. C. I. A. No. 41 of 1921, dated 
23rd August 1922, against the judgment 
and decree of Courts Trotter, J. passed in 
the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in 
C. S. No. 553 of 1919. 

(a) Limitation Acts Arts. 120, 115 '—Starting 
point^Failure to indemnify. 

Defendant agreed in 1907 to indemnify plaintifi 
by paying ofi the mortgage within a month 
bat the non.piiymeat to mortgagee within a 
month was not accepted bv tbe plaiotid as a 
breach cf the contract and indeed the contract 
between the parties was treated by both parties 
as being open and remaining open until the 
events which culminated in tbe e le in ezooution 
of mortgage decree in 1919. ; Tbe defend¬ 

ant nndertODk a liability to indemnify the 
plaintifi against any claim by moitgagee and 
tbe cause of aotion under that oontraot of 
indemnity did not arise until the plaintifi 
suffered a loss by being ejected from the pro¬ 
perty, 

[P. 494, Col. 2.] 

(b) Contract Act, S. 125 -—Misappropriation by 
promisor. 

Plaintiffs were owners of a house and lands 
whioh were mortgaged. I laiotiffs sold the lands 
alone to defendant ; the latter agreeing to piy off 
the mortgage. Plaintiffs also n origaged to defen¬ 
dant their house for Rs. 1,000 required for tbe pur¬ 
pose of {.ayinc off the mortgage. The n oney was 
left with defendant. Defendant failed to pay 
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off the mortgage and the properties Damely the 
bouse and the lands were brought to sale in 
execution of mortgage decree. Defendant freed 
lands by paying Bs. 4,000 to the mortgagee. The 
house was sold for the balauce of the decretal 
amount and was alleged to have been puroh.ksed 
benami by defendant. PUintifi sued defendant 
for bis breach of contract to indemnify him; 
Held : If the house is, b> benami transaoiion in 
the defendant's possession, he must restore it. 
He is not entitled to any charge for purchase 
money, for he had throughout in his posteesion 
money of the plaintiSs sufficient to redeem the 
bouse Irom the mortgage, seme of which in fact 
he has applied for the purpose of redeeming the 
land, and the plaintifs are entitled to have that 
bouse uoenoumoered except by a mortgage of 
Rs. 1,000 in favour of the defendant and that 
mortgage must date for tbe purpose of interest 
from the date when it b^ioame effective, that is, 
tbe date when the plaintiS in fact advanced 
Rs. 1,000 towards paying off. The date is the 
date of the Court sale. If it is found that the 
sale was not benamtt then the plaintiffs would 
only be ab)e to get damages and they are entitled 
to be put by tbe damages in the Sime position as 
if the defendant had oairied out the contrici, 
that is, they will get the actual value of the 
house they have lost as on the date of ejectment 
less Bd. 1,000 and by way of funher damages, iu- 
terewt on th fc amount at 9 per cent, per annujii 
since the date of ejectment till final decree- 
The plaintiffs are also entitled in any event as 
dam.tgo8 to all oo^ts to which they have been put 
in the proceedings by mortgagee to which they 
were pa ties. Further they are entitled to a 

declaration thatthey are entitled to be indemni 
fied by the defendant against all claims by put 

chasers of the lands in question in respect of 
liabilities which thoy have incurred by reason of 
the mortgage which defendant failed to pay off 
as agreed. 

[P. 496, Cols. 1, 2.J 

A. Krii^hnaswarni /.ver—lor the Appel¬ 
lants. 

T. bjthiiaju Muclaltar, V . V . Srinivasa 

Jy<ingar,V. C. Gobalarathnam, N. Visva- 

nathaJyer, A. Kuppusami Iyer and N. 
Swaminatha Iyer, -for the Ke'-pondents 

Schwabe, C. J,— The first question to 

be determined in this case is wliat was the 
contract between the parties. The first 
plaintiff and his lather owned some pro¬ 
perty in Madras consisting of a house and 
some lands. The father in 1907 was an 
old man and the first plaintiff a young 
man about 21. Their affairs were some 
what involved and they had borrowed 
money on mortgage from two persons, 
Veerabhadra Aiyar and Appadurai 
Nayakan. The mortgages covered both 
the house apd the lands. The first defend¬ 
ant, a barrister’s clerk and an old pupil 
of the 1st plaintiff’s father offered to get 
their affairs into order and he propounded 
what seemed to be,-and I think was, an 


excellent scheme. Certain lands, the sub¬ 
ject of these mortgages, were to be sold to 
the first defendant, or purchasers found 
by him for a fixed sum of Rs. 5,000 and 
by means of that money and other moneys 
I shall refer to hereafter, the then existing 
mortgages were to be paid ofT. As far as 
the mortgage of Appadurai Nayakan was 
concerned, this was done and that mort¬ 
gagee disappears from this case except 
that there is a matter which is the sub¬ 
ject of issue VI about which there is still 
some dispute which I do not think has 
been disposed of. The facts seem to be 
that the first defendant got a judgment in 
the Small Cause Court in Suit No. 39J8 
of 1910 against the first plaintiff and his 
father. It seems to be clear from Ex, S. 
that this amount was not due. There 
was a promissory-note given mainly as 
security for the handing over certain title- 
deeds to Appadurai Najcken which were 
duly handed over. With full knowledge 
ot this the first defendant took an endorse¬ 
ment of the promissory note and then sued 
on it and got a judgment. Whether this 
transaction is fraudulent, and how he 
came to get this judgment, has not been 
investigated. I gather the judgment has 
not been executed. The whole matter 
requires looking into. On tbe lace of it 
there seems to be something very 
suspicious about it and I propose to refer 
this matter for the consideration of the 
learned Judge. The rest of the scheme 
was that the first defendant should retain 
the Rs. 5,000, purchase money, and should 
advance upto a further thousand rupees 
on a mortgage oi the house and that he 
should apply the total to pay off the 
existing mortgages, the ist plaintiff and 
his father finding any small balance that 
there might be. In February, 1907, 
Veerabhadra Ayyar, stated the sum due to 
him to be Rs. 4,862 and by March 1917 
this had gone up to Rs. 4,939. Money 
was found by the first plaintiff and 
his father to make up this mortgage 
amount and matters were left in the 
first defendants hands, the essence of 
the scheme being that the Rs. 5,000, pur¬ 
chase money and the Rs. 1,000 advanced 
by the first defendant on tbe mortgage 
of the house and the small balance found 
by the 1st plaintiff and his father should 
be paid into or retained in the first defen¬ 
dant s hands and that he should use it for 
abetting rid of Veerabhadra Ayyar alto- 
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gether so that the plaintiff would have his 
house unencumbered except for the newly 
created mortgage of Rs. 1,000 in the first 
defendant’s favour. The terms of this 
arrangement were reduced to writing by a 
document Ex. A. The original has been 
lost or afc any rate has not been produced 
and Ex. A is a copy produced by the plain¬ 
tiffs. It is quite clear that in that copy 
there is missing a sentence at the foot of 
the first page after the words ‘must be.’ 
The words no doubt are to the effect that 
the balance not exceeding Rs. 1,000 must 
bo advanced by the 1st defendant on a 
mortgage of the house and that the trans¬ 
fer of the property and the mortage of the 
house should be completed within one 
month and also providing that any balance 
required above the Ks. 1,000 was to be 
provided by the first plaintiff and his 
father. The first defendant undertook to 
discharge Veerabhadra Ayyar’s mortgage. 
It is stipulated that the failure on either 
side to finish the transaction in time is to 
make the party in default liable for any 
damages suffered. That the missing line 
or lines is or are to be supplied in the 
manner I suggest, is strongly evidenced by 
the recitals in a subsequent mortgage of 
August 8 1907, by the 1st plaintiff to 
Veerabhadra Ayyar, which is Ex, F in O. 
S. A. Mo. 52 of 1916 and the terms of 
which, 1 have no doubt, were well known 
to the first defendant. The learned Judge 
has held, in the events that happened, 
that plaintiff’s claim, which would other¬ 
wise be a good one, is barred by limitation. 
He interprets the agreement to mean that 
the first defendant undertook to discharge 
Veerabhadra’s mortgage in a month from 

February 7, 1907, and holds that his 
failure to do so was a breach of that con¬ 
tract and that the time under the statute 
began to run from March 9, 1907. I do 
not agree with this interpretation because 
in the first place I can find no time 
limited for the payment of the mortgage 
money and indeed it is pretty clear 
from what happened afterwards that 
neither party contemplated payment in a 
month unless Veerabhadra Ayyar agreed 
to diminish his claim within that period. 
I think that no time was fixed and I do 
not think there was any breach by the 
first defendant, until he had communicated 
to the first plaintiff, or till he has done 
some act showing to the first plaintiff, 
that he was not going to carry out his 


contract. What he did I shall refer to 
later. Further if the non-payment within 
a month to Veerabhadra Ayyar was a 
breach of the contract by the first defend¬ 
ant it was not a breach which was accept¬ 
ed by the first plaintiff as a breach of the 
contract and indeed the contract between 
the parties was treated by both parties a? 
being open and remaining open until the 
events which culminated in the sale in 
1919. Further in my view the first defend¬ 
ant undertook a liability to indemnify the 
first plaintiff against any claim by Veera¬ 
bhadra Ayyar and the cause of action 
under that contract of indemnity did not 
arise until the plaintiff suffered a loss by 
being ejected from the property. The first 
defendant was a purchaser of certain lands 
for Rs. 5,000 part of which he re-sold to 
others—I do not propose to consider whe¬ 
ther they were benami to him or not as it is 
wholly immaterial—and these lands were 
subject to Veoradhadra Ayyar’s mortgage, 
and as a purchaser he impliedly undertook 
to indemnify the first plaintiff against any 
claim by the mortgagee or any loss occur¬ 
ring through the action of the mortgagee. 
See the Judgment of the Privy Council in 
Izzat-tin-nisa Begam v. Partab Singh (1). 
It is true that in this case the house was 
also subject to the same mortgage and in 
the absence of an agreement, there would 
probably have to be a pro rata apportion¬ 
ment for this purpose of the mortgage 
between the house and the lands, but here, 
by the agreement of February 7th, all 
difficulty of this kind is removed because 
the plaintiff agreed to provide the first 
defendant with the money necessary to 
pay off this mortgage so that both the 
house and the lands might be unencum¬ 
bered, and in fact the plaintiffs supplied 
all the necessary money. In my judg¬ 
ment there is a necessary implication in 
the sale of the land to the first defendant 
coupled with the agreement of Febru¬ 
ary 7th, that the first defendant will in¬ 
demnify the first plaintiff and his father 
from all claims, or loss in respect of 
Veerabhadra’s mortgage. Without such 
an implication the whole scheme would be 
nugatory, for it would be open to the first 
defendant not to settle with Veerabhadra 
and to leave the house charged with the 

1. (1909) 31 All 683=13 0. \v. N. lUS— 

10 C. L. 3. 313=6 A. L. J. 817=11 Bom. L. B. 
1*220=6 L. T. 277=19 M. L. J. 682* 
86 I. A 203=8 i. C. 798 (P. 0.). 
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mortgage while the scheme was intended 
primarily to free that house from the 
mortgage. 

What happened afterwards may be 
stated shortly. The first defendant chose 
to try and fight Veerabhadra as to the 
amount due. He had a contention that a 
small part of the money, something like 
Rs. 140 owing by the plaintiff while pur¬ 
porting to be charged on the land, was not 
properly so charged as it was otherwise 
secured and that the adding of it to the 
mortgage money was clogging the equity 
of redemption as it prevented the property 
being redeemed by payment of the sums 
only which were originally advanced on the 
mortgage security. At least I think that 
that was his point, and it was an interest¬ 
ing point. It was a purely academical one 
because the plaintiffs undoubtedly owed 
the money, whether charged on the land 
or not and they had provided moneys 
to the first defendant which wore enoutih 

o 

to pay not only the sums originally charged 
on the property but also this Ks. 140. 
The total amount due to Veerabhadra 
in March 1907 was Rs. 4,9.;9-8-0. The 
first defendant chose to tender a payment 
and paid into Court Rs. 4,100 which was 
susbequently increased to Rs. 4,800 odd. 
Veerabhadra Ayyar would not accept this 
amount. Thereupon the first defendant 
took the money out of Court and did 
nothing. This is the money of the plaintiffs 
but the first defendant was entitled to 
retain it tor the purpose of paying off 
Veerabhadra and for no other purpose. 
He says he distributed it amongst the 
purchasers—I confess I do not believe 
it—and even though he did, he had no 
sort of right to do anything of the kind as 
they had no right to it at all. He was, 
as I have stated, entitled to do one thing 
only and that is to pay to Veerabhadra 
and discharge his mortgage. Time went 
on and compound interest on the mortgage 
piled up. The 1st plaintiff was living in 
the mortgaged house and I am convinced 
he had no knowledge of and did not concern 
himself, with what was happening as to 
the mortgage, treating it, as indeed it was 
as a matter between the first defendant and 
Veerabhadra Ayyar with which he was, 
not concerned. That this is the fact is 
borne out by Exs. R, Sand Twhich show 
that, after the money had been obtained 
back by the first defendant, both he and 
the plaintiff were treating the contract^of 


February 1907 as still alive, and were 
assuming that the first defendant had 
carried out or was wishing to carry out, 
his part of the bargain, for the 1st defend¬ 
ant, was claiming to enforce the mortgage 
for Rs. 1,000 on the mortgage of the house 
and that Rs. 1,000 was only to be advanc¬ 
ed by the first defendant to be used in 
paying off Veerabhadra Ayyar and in fact 
has not been advanced at all. The infer¬ 
ence I draw from these documents is that 
the first defendant was deliberately con¬ 
cealing from the first plaintiff that he had 
not paid off Veerabhadra and had in fact 
misappropriated the Rs. 5,000 the pur¬ 
chase money of the lands. Further in 1910 
the first defendant purports to sell the 
house under the mortgage for Rs. 1,000 
again showing that he was treating the 
contract of 1907 either as being still 
alive or as having been performed by hin 
The first defendant no doubt still rely¬ 
ing on his point as to clogging the equity 
did nothing till 1915 when Veerabhadra 
Ayyar brought a suit against the first 
plaintiff and the first defendant. The 
defence was managed by the first defend¬ 
ant. He set up that he had tendered in 
March 1907 and had always been ready 
and willing to pay the right amount thus 
showing that as between himself and the 
plaintiffs he had carried out the bargain 
of February, 1907 and kept them indem¬ 
nified, and that he still had the money 
which he had received under that contract, 
bad always been and was still ready and 
willing to complete his duties under that 
contract by paying the proper amount to 
Veerabhadra Ayyar. The Judge who 
tried the case found that the first defend¬ 
ant was wrong and he gave a decree for 
Rs. 6.896. Veerabhadra was not satisfied 
and went to the Court of Appeal. The 
1st plaintiff still apparently relying on the 
1st defendant and treating it as a matter 
not concerning him, did not trouble to 
appear in appeal. The first defendant 
agreed to the decree being increa^^ed to 
something over Rs. 10,000 and in his 
absence the decree against the plaintiff 
was, by order of the Court, similarly 
increased. In due course Veerabhadra 
took proceedings to execute his decree 
by bringing the mortgaged property 
to sale by Court auction. Then the first 
defendant took a course which to my 
mmd was as impertinent as it was dishon¬ 
est, He paid Rs. 4,000 to Veerabhdra 
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to free the lands, he being the owner of 
the equit}^ of redemption of the mortgage 
and so prevented their being sold. Be it 
remembered that he had not in fact paid 
for those lands except perhaps the small 
amount that he had got from some sub¬ 
purchaser, and that he had throughout 
nearly Rs. 5,000 of the plaintiff’s money 
in his hands. He thus misapplies the 
money which was to free the house and 
land, to free the lands only and leaves 
the house to be sold for the balance ol 
the mortgage debt. In due course this 
was done and on July 14, 1919, the house 
was sold for Rs. 5,500and the 1st plaintiff 
was ejected and they at once bring this 
suit. The house is said to have been 
worth about Rs. 8,000 or 9:000 at that 
time. The purchaser at the Court sale 
was the 11th defendant, who is stated to 
be the concubine of the first defendant 


and is alleged to have been acting benami 
for him in this transaction. 

If this be true in my judgment on the 
authority of Nugent v. Nugent (2) and 
many other English cases and Ramasami 
Chetty v. Karuppan Chetty (J) and Deo 
Nandan Prashad v. Janhi Singh (4) such 
a transaction cannot be allowed to stand 
as the first defendant was, in my judgment, 
throughout in a fiduciary relatiosnhip 
to the first plaintiff, in the first place as 
an agent and in the second place as his 
accepted legal adviser. Whether the 
11th defendant was or was not benami 
for the 1st defendant, is a question that, 
on the view the learned Judge took did 
not arise, and this case must go back to 
him to hear and determine that point. 
If the house is by this benami transaction 
|in the first defendant’s possession he must 
restore it. I'he terms would ordinarily be 
that he would be entitled to a charge on it 
for the Rs. 5500, purchase money, but on 
the facts of this case, he is not so entitled 
for he had throughout in his possession 
money of the plaintiff sufficient to redeern 
the house from the mortgage, some of 
which in fact he has applied for the 
purpose of redeeming his land, and the 
plaintiffs are entitled to have that house 
unencumbered except ^y a mort gage o f 
— —moot) 2 Ch. 292 Ted 1908 1 Ob. 546. 

s' (1915) 39 M. Ij. J- 551=^31 I. C. 216 , 

A 44 Ca 578=6 L. W. 526=15 A L. J. 164 
-M M L J. 206=21 0. W. N. 473=1 Pat. h.Vi. 
M^{1917 ) M. W. N. 254=25 C. L. J. 269=44 
T A 8^21 M. L. T. 240=5 L. W. 526=19 Bom. 

li. B. 410=89 I. C. 846 (P. OJ. 


Rs. 1,000 in favour of the 1st defendant 
and that mortgage must date for the 
purpose of interest from the date when it 
became effective, that is, the date when 
the plaintiff in fact advanced a Rs. 1,000 
towards paying off Veerabhadra. That 
date is the date of the Court sale. From 
that date the mortgage will bear simple 
interest at the agreed rate lOi per cent. 
The plaintiffs, having been ejected at 
that date, will be entitled to mesne profits 
until reconveyance. The trial Judge will 
of course ascertain the amount of mesne 
profits on the houses. If it is found that 
the sale was not benami, then the plain-| 
tiffs would only be able to get damages! 
and they are entitled to be put by the! 
damages in the same position as if the! 
1st defendant had carried out the contract,! 
that is, they will get the actual value of! 
the house they have lost as on the date of! 
ejectment, less Rs. 1,000 and by way of! 
further damages, interest on that amount! 
at 9 per cent, per annum since the date! 
of ejectment till final decree. One of the| 
questions to be decided by the trial Judge 
will in this event be the value of the 
house. The plaintiffs are also entitled in 
any event as damages to all costs to 
which they have been put in the proceed¬ 
ings by Veerabhadra Ayyar to which they 
were parties. Further they are entitled 
to a declaration that they are entitled to 
be indemnified by the first defendant 
against all claims by purchasers of the 
lands in question in respect of liabilities 
which they have incurred by reason ol 
Veerabhadra Ayyar’s mortgage. We are 
told that two of the purchasers had had 
to pay Rs. 1,300, balance to Veerabhadra 
Ayyar. How the matter stands as bet¬ 
ween them and the 1st defendant we do 
not know and we are expressing no opi¬ 
nion on it, but if plaintiffs have to pay 
any damages, in my judgment, they are 
entitled to claim them under his right of 
indemnity against the first defendant. 

There is the matter also of a later 
mortgage, Ex. E 8 in O. S. A. No, 52 of 
1916 in respect of which it is stated that 
the plaintiffs are liable and not the first 
defendant. It may be that the first defend¬ 
ant has discharged that mortgage, and 
whether he is entitled to any and what 
charge on the property in respect of any 
payment made in relation to that mort¬ 
gage, is one of the matters which will be 
open for discussion before the trial Judge 
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The 6th issue will also then be heard and 
determined if plaintiffs so desire. 

The first defendant must pay to the 
plaintiffs their costs here and below. The 
liability as to costs as 'between the plain¬ 
tiffs and the 11th defendant in the Court 
below will be decided on remand by the 
learned Judge. The 11th defendant will 
not in any event be entitled to any costs 
of this appeal, because in this appeal 
plaintiffs have succeeded in getting a new 
trial as between them and the 11th defend¬ 
ant. Plaintiffs will pay the costs of the 
14th defendant which will be fixed at 
Rs. 150. In the Court below there will 
be one set of costs for the 7th defendant 
(6th respondent) and the 13th and i4th 
defendants and another set for defen¬ 
dants 2, 3, 8 and 10 payable by the plain¬ 
tiffs. 

Wa!-Lach, J :—1 entirely agree. I 
have really nothing to say which has not 
already- been fully said by the learned 
Chief Justice and 1 have to add nothing 
to what he has <aid. 

Appeal allowed, 
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Spencek and Venkatasuhba Rao, IJ. 
Varadachariar ... Appellant. 

V. 

Raja Ramakrishnamba 

Garu and others ... Respondents. 

Appeal from orders Mos 231 and 40l of 
1922, dated 21st December 1922, against 
the orders of the Dt. Court of Chittoor, 
dated 8-8 -1922 and 23-11—22 in 
C. M. P. Mo. 192 of 1922 and C. M. P. 
No. 40 of 1922. 

(ft) Madras Court of Wards Act, S. 69 — 
Ouardian^ powers of—property, meanimj of. 

Whero a guardian of iriinor’s property is ap 
pointe-i under the Gu*\rdi.4nis and \V»rd 3 Aot, 
the Diwtriot Gouvi has no iurisdiction to issue 
directions to the Guarliau in respect of the trust 
property of which the minor is a trustee. Upon 
the withdrawal of the Court of Wards Aot, ibe 
guft'diaii appointed under that Act is made aab 
jeot to the same rights, duties and liabilicipa as 
if he bad been appointed under the Guardians 
and \yards Act. The Guardians and Wards Act 
contains no provision ompowerinK the Guardians 
appointed under that Act to deal with trust pro¬ 
perties : and therefore the District Judge will 
be acting without juripdiction iu-pivin^i direc¬ 
tions for the examina’ir-n of the accounts of 
the trust property by a C'ommisaionoi and for the 
checking of the oolleciions in the truet property. 

tP. 497, Col. 2; P. 498, Col, 1.] 

property in S. 59 does not include trust pro¬ 
perty of which a minor is traetee but only means 
the property of which tha minor is owner. 

1923 M-63 


[P. 498, Col. 2.] 

(b) Jurisdiction—'Conieni of parties. 

If a Court has no power to udjudioate upon a 
subject matter which doon n t iul) within its 
province as defined by Iftw, and if it has no 
jurisdiction over the subject tnatter of contro¬ 
versy, the couPent of parties cannot confer such 
jurisdiction. :i0 C’al. 19B at 200 ; 36 H. 89 lief. 

[P. 498. Col. 2.] 

(c) Vfadras Court of Wards Acty S. 63- Con 
struction. 

The object of S. 68 is to pra.=erv6 the powers of 
the Court of Wards ill reg«rd to roligicus on 
dowmeiits in respect of which the proprietor 
happens to possess the cliaracter of a trusto*' 
and there is nothing to show that in other parts 
of the Act the word ‘ propelty ’ i? used in this 
extended sense, and the word.'’ ‘ preservation of 
the pioperty belonging to the institution, in 
S. C3 are very explicit aijd they cannot possibly 
refer to property belonging to the proprietor in 
his individual right. 

LP. 499, Col'^. 1, 2.] 

C. V. Ananthakrishna Iyer, C. S. Yen- 

katachariar and A. Ramachaudra Iyer _ 

for the Appellants. 

A. Krishnaswami Iyer and B, Som- 
ayya -lor the Respondents. 

Spencer, J ■ -This is an appeal 
preferred by a guardian of minor’s 
property appointed under the Guardians 
and Wards .'\ct. The objection taken by 
him to the District Judge’s order is that 
the District Court had no jurisdiction to 
issue directions to the appellant in respect 
of certain trust property of which the 
Karwetnagar Zamindars have been re¬ 
garded as hereditary trustees. This estate 
was for some time under the manage¬ 
ment of the Court of Wards, and, upon 
the withdrawal of the Court of W'ards’ 
management, under S. 59 of the Court of 
Wards Act, the guardian appointed under 
that .\ct was made subject to the same 
rights, duties and liabilities as if he had 
been appointed under the Guardians and 
Wards .\ct. The Guardians and W'ard’s 
.A.ct contains no provision empowering 
the Guardians appointed under that Act 
to deal with trust properties, S. 63 of 
the Court of Wards Act contains a spe¬ 
cial provision by which the Court of 
Wards is empowered to make arrange¬ 
ments for the discharge of the ward’s 
duties as tru=tee of religious endowments 
the Court’s superintendence being re¬ 
stricted as far as possible to the preserva¬ 
tion of the property belonging to the 
religious institution in question. There' 
i!? no such provision in the Guardians' 

and Wards Act. It is therefore contended' 



498 


VARADACHARiAR v. RAJA ramakrishnamba [Spencer, J.) 1928 Madras 


that the District Judge acted without 
jurisdiction in giving directions for the 
examination of the accounts of the trust 
property by a Commissioner and for the 
checking of the collections in the Tiru- 
thani Temple. 

For the proposition that the District 
Court has no power under the Guardians 
and Wards Act to appoint a guardian in 
respect of trust properties, there is good 
authority in Obla Venkatachalapathi 
Aiyar v. Thirugnanasambanda Pandara 
(1) and Kilby v. Mussamat Bahuria 
Sheoratan Kuar (2). 


It is argued for the respondents that 
S. 59 of the Court of Wards Act in speak¬ 
ing of guardians of the person and pro¬ 
perty of minors uses the word “ property ” 
in the widest significance; but I think we 
should be slow to assume that any powers 
are vested by mere implication. Where 
powers are conferred under any enact¬ 
ment, we always find definite words cloth¬ 
ing the appointee with powers. I am of 
opinion that, as soon as the wardship of a 
ward of Court ceases, arrangements under 
S. 63 also cease automatically unless there 
is anything in the Guardians and Wards 
Act to cause them to continue. 

Next it was argued that the guardian 
appointed under the Act cannot repudiate 
his responsibility which was incuired as 
one of the conditions of his appointment 
and he is therefore estopped from repudiat¬ 
ing the jurisdiction of the Court if he has 
accepted such liability. As a trustee de 
son tort ho would no doubt be liable for 
acts done during his unauthorised manage¬ 
ment but that liability will be to answer 
to the real trustee and not to the District 
iCourt. The suggestion that the District 
Court though inherently incompetent to 
deal with the matter can acquire jurisdic¬ 
tion by an agreement of the parties is one 
that cannot be maintained in the face of 
the decisions in Gurdeo Singh v. Chandri- 
kah Singh and Chandrikah Singh v. Rash 
Behari Singh (i) and in Ranjit Misser v. 
Ramudar Singh (4). No Court can arro¬ 
gate to itself powers which the legislature 


1 . 

2 . 

3. 


(1917) 83 M. li. J- L. W. So*. 

I. C. 271 

(1922) Pat. 627=8 Pat. L. T. 805: 
' 1 P*t. 432. 

(1907) 36 Cal. 193 (206)=5 0. L. J 611 

' 1 T r Q1« 


4 (1912) 16 0. .L. J. 77=17 C. W. N. 116= 

' 16 I. C. 940. 


has not conferred on it, see Somakka v. 
Ramiah (5) which was a case under the 
Guardians and Wards Act. These deci¬ 
sions establish the principle that a Court 
has no power to adjudicate upon a sub¬ 
ject-matter which does not fall within its 
province as defined by law, and if it has 
no jurisdiction over the subject-matter of 
controversy, the consent of parties cannot 
confer such jurisdiction. Moreover it is' 
clear from Ss. 4 and 19 and other sections 
of the Court of Wards Act prior to 
S. 63 that no power is vested in the Court 
of Wards to deal with property other than 
that belonging to the minor, and that the 
powers of superintendence conferred by 
S. 63 are peculiar to that body. 

rhe order of the District Court so far 
as it purports to give directions to the 
guardian as to the management of trust 
properties must therefore be set aside. The 
same order will be made in C. M. A. 
No. 401 and C, K P, No. 795 so far as 
the District Court’s order contains direc¬ 
tions assuniing management of trust pro¬ 
perty. 

We make no order as to cost'^. 

Yerikatasubba Rao, J. —I have come 
to the same conclusion. 

The point raised is somewhat novel but 
it is not difficult to decide the question 
and we may deliver judsrment at once. 
When the Court of Wards released from 
its superintendence the property of the 
respondent, it appointed the appellant the 
guardian of his property under S. 59 of 
the Court of Wards Act. The Court of 
Wards was apparently in possession not 
only of the property in which the proprie¬ 
tor had a beneficial interest but also of 
the property belonging to a Devastanam 
of which he was a trustee. The ques¬ 
tion is : what was the property for which 
the appellant was appointed the guardian? 
Was it only the property which belonged 
exclusively to the Zamindar ?or did it also 
comprise the property belonging to the 
trust? The answer would depend upon the 
interpretation of the word ‘ property ’ in 
S. 59. Pririia facie the section must be re¬ 
garded a« dealing with only the property 
belonging to the minor. The words “ pro¬ 
perty of a minor ” in their natural sense 
could be interpreted only in this manner. 

5 (1911) 36 Mad. 3.1=22-'M- L. J. 193= 

(1911) 2 M. W. N. 519=18 I. C. 261. 
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S. 4 of the Act defines the term ‘ proprie¬ 
tor/ It runs thus:—“ ‘Proprietor* means 
a person who owns or has life interest in 
land either solely or as a co-sharer.” This 
definition does not refer to any property 
possessed by a proprietor in his capacity 
as a trustee. S. 19, which deals with the 
assumption of superintendence by the 
Court of Wards, speaks again of the 

property of a proprietor, ” and the 
second clause of that section use'^ the 
words 'immoveable and moveable proper¬ 
ty belonging to him/ S. 27 (/) provides 
that a guardian referred to in the section 
shall be paid such allowance out of the 
property of the Ward as the Courts thinks 
fit. It cannot be contended that the 
allowance to be paid to the guardian is to 
be out of any property belonging to a trust. 
Similarly in S. M the words used are ‘the 
property of any ward’ and the section 
refers inter alia to the liquidation of debts 
payable by the ward and to payment of 
charges for hi'^ religious observances. It 
is clear that, in all the^e section^, the pro¬ 
perty that is referred to is only the property 
of which the minor is the owner. If that 
IS so, there is no reason to interpret the 
vvords ‘ property of the minor’ in S. 59 
dilTerently. In this view, the appellant 
was appointed guardian only of the 
minor’s property. 

On behalf of the respondent reliance 
was placed upon S. 63. It provides that, 
if a ward is the hereditary trustee of a 
temple, the Court may during the ward¬ 
ship make such arrangements as it thinks 
fit for the discharge ol the ward’s duties 
as trustee. The argument was put in this 
way : S. 63 contemplates the Court of 
Wards assuming superintendence over the 
property in respect of which the proprietor 
has no beneficial interest, and, it must 
therefore be assumed that, in the previous 
sections of the Act, the word ‘ property 
is used in the more extended sense. 1 do 
noc think this argument is correct. Up till 
S. 63, the Act does not deal at ail with any 
property belonging to a charitable institu¬ 
tion. The object of S 63 is to preserve the 
powers of the Court of Wards in regard 
to religious endowments in respect of 
which the proprietor happens to possess 
the character of a trustee and there is 
nothing to show that in other parts of the 
Act the word ‘property’ is used in thib ex¬ 
tended sense, and the words ‘ preservation 


of the property belonging to the institu¬ 
tion’ in S. 63 are very explicit and they 
cannot possibly refer to property belong¬ 
ing to the proprietor in his individual 
right. 

It is conceded that the Guardians and 
Wards Act cannot deal with property in 
which the ward has no beneficial interest, 
and that the effect of cl. 4 of S. 59 is 
to incorporate by reference in the Court 
of Wards Act, all the provisions of the 
Guardians and Wards Act, and make 
the guardian subject to those provisions. 
But it is argued that ho is subject to the 
said provisions not becaui^e they are found 
in the Guardians and Wards Act but be¬ 
cause they must be considered to have been 
in effect enacted in the Court of Wards 
Act and emphasis is laid upon the words 
‘ as if ’ in cl. 4 of S. 59. The next step in 
the argument is that we must discard the 
limitation that the Guardians and Wards 
Act does not affect what may be described 
as trust property and must seek for the 
definition of the word “ property” in the 
-eclion^ of the Court of Wards Act itself. 
Thu argument does not help the respon¬ 
dent because in my opinion on a construc¬ 
tion of the sections of the latter Act the 
only property in respect of which the 
appellant was appointed guardian was the 
property which belonged beneficially to 
the proprietor. The terms ofithe notifi¬ 
cation also make the point clear : “ It is 
hereby notified that the Court of Wards 
has released from its superintendence the 
. . property of the minor proprietor 

• . . . and .... the following 

gentlemen whom the Court appointed as 
guardians of the person and property . . 

. . have entered in their respective 

duties.Guardian of the 

Property of the minor proprietor M. R. Ry. 
Varadachariar.” 

This leads me to the consideration of the 
second argument which was advanced on 
behalf of the respondent. It was said 
that, by the terms of the appointment, the 
appellant undertook to be subject to the 
liabilities of a guardian under the Guar¬ 
dians and Wards Act and that the appellant 
having been appointed on certain terms 
cannot now repudiate some of those 
terms. The argument has for its founda¬ 
tion the assumption that the property in 
respect of which the appellant was 
appointed gurdianwas both non-trust and 
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trust property and that the notification 
relates to both species of property. As I 
have pointed out, this assumption is 
wrong, and if it is wrong, the argument 
loses all its force and it is therefore un* 
necessary to consider» the various cases 
quoted by Mr. A. Krishnaswami Aiyar 
in supprt of thi> argument. The appellant 
succeeds on a technical point but we are 
only deciding that the proceeding that 
has been instituted for obtaining the 
relief is not the appropriate proceeding. 

In the result I agree with the order 
proposed by my learned brother. 

Order set aside. 
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SriiNCKR AND Venkatasubba Kao, JJ. 

{Lagadapati) Venkata¬ 
nagabhushanam. ... Petitioner. 

V. 

Karelia Ramaswami ... Kespondent. 

Civil Mis. P. No. dl6 of 1922, dated 
29th November 1922, against the order 
of the Court of the Assistant Agent, 
Bhadrachalam Division in E. No. 35 
of 1920. 

(a) Visaynpatom Agency BuleSf Hr. 28, ‘24 it 25 
^Order oj Assistant Commissioner m execulton 
—AppeaU 

R. 8 provides an appeal to the Court o! tho 
Agaocy Commissioner against tf o decree of an 
Assistint Commissioner; but ibe order of an 
Assistant Commissioner in execution procoodiogs 
is not a decree. And there la no provisioo in the 
Agency Roles for appeals against orders passed 
in execution or raisccllaneous procoedings. The 
remedy of the aggrieved party lies by Wiiy of 
petition under 11.24 against the O'derin exe- 
oiition of the Agonoy Commissioner, or by 
moving the Agency ConainiiJs one- under R. 25 to 
make a reference to the Government as a case 
not provided for by the Rule.^. 

[P. 500, Col. 2.] 

(b) (jovernmenl of India /ic^ S. lOV-- Potoers 
nndert when to he exercised. 

Where the record of a case before tho Court is 
so erroneous as to manifeEbly amount to an 
injustice, the High Court would exercise the 
powers of superintendence vested In them under 
S. 107. 56 1. C. 155 (Pat.) Ref. 

[P. 501, Col. 1.] 

A. Krishnaswami Ayer .—for the Peti¬ 
tioner. 

S. Swaminathan —for the Kespondent. 

Spenoer, J.—This is a petition under 
S. 107 of the Government of India Act 
requesting the High Court to interfere 
with an order passed in execution proceed¬ 
ings by the Assistant Agent, Bhadra¬ 


chalam, directing a warrant to issue for 
the execution of a decree which the peti- 
tmner maintains to have been satisfied. 
The petitioner first applied to the Court of 
the Agency Commissioner, but bis appeal 
was returned with the endorsement that 
no appeal lay from the Assistant Agent’s 
order. Under R. 25 of the Agency rules 
the petitioner might have preferred a peti¬ 
tion to Government against the Agency 
Commissioner’s order, and if he had done 
so, and if the Government thought fit, they 
would have referred the petition to this 
Court. Instead of adopting that course he 
had invoked the High Court’s extra¬ 
ordinary powers of superintendence. 

In my opinion this is not a fit case for 
our exercise of those powers for the fol¬ 
lowing reasons, K. 8 provides an appeal to 
the Court of the Agency Commissioner 
against the decree of an Assistant Com¬ 
missioner. The order of an Assistant 
Commissioner in execution proceedings is 
not a decree. (See Sri Sri Sri Vikramadeo 
Maharajulum Gam v. Sri Neladevi Patta- 
mahadevi Garu (1) and Venkata Nagabu- 
skanam v. Mahalakshmi (2) and there 
is no provision in the Agency Rules 
for appeals against orders passed in 
execution or miscellaneous proceed¬ 
ings. See The Rani of Tuni v. The 
Maharajah of Jeypore (i). The re¬ 
medy lies by way of petition under R. 24 
against the order in execution of the 
Agency Commissioner. See Maharajah 
of Jeypore v. Sri Niladevi v. Pattamaha- 
devi (4). In that case there actually was 
an appeal from the Assistant Agent’s 
order to the agent; but the decision is 
not an authority for the proposition that 
such an appeal lies. It may be that wheoi 
these rules were drawn up the Govern-j 
ment intentionally omitted to provide a| 
right of appeal against orders of Assists 
ant Commissioners in order to avoid 
encouraging litigation among the un¬ 
sophisticated Agency people. If it was 
an unintentional oversight, it might be 
remedied by moving the Agency Com¬ 
missioner under R. 25 to make a refer¬ 
ence to the Government as a case not 

(1) (1903) 26 Mad. 266. 

(2) (1,-18) 41 Mad. 825=34 M. L. J. 524= 

42 I. 0. 656. 

(3) (i922) Mad.27l = (l922)M. W. N,814= 

42 M. L. J. 4S7=30 M L. T. 839=16 L W. 8= 

06 T. C. 115. 

(4) (1904) 27 Mad. 109. 
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(Provided for by the Rules. In Sri Pedda 
Vtkrama Deo Garu v. The Maharaja of 
Jeypore (5) an opinion was expressed that 
the old K. 31 (now R. 24) was intended 
to provide for cases for which no provi¬ 
sion had been made, including orders 
against which no appeal was provided. 
It is unnecessary to say more seeing 
that the petitioner before us has not 
adopted either of these courses. The 
Agency Commissioner was strictly cor¬ 
rect in observing that no appeal lay to 
him, though it was unnecessary for him 
to return the appeal to the person pre¬ 
senting it. 

Where the record of a ca-e betoro the 
Court is so erroneous as to manifestly 
amount to an injustice, the Patna High 
Court in Brindaban Chandare Chotibey v. 
Babii Goiir Chandra Ray (6) thought fit 
to exercise the powers of superintendence 
vested in them under S. 107 of the 
(jovernment of India Act. 

The pre'r^ent i^ not -uch an extreme 
case as to call for that unusual course. 
The Assistant Agent oulered the issue 
ol a warrant, a- the judgment-debtor’s 
statement disclosed no .alid masons 
why it should not be is-ued. The judg¬ 
ment-debtor s statement contained an 
allegation that he had paid Rs. 4,052-2-B 
which was all that was duo under the 
decree in (). S. No. 12 of 1914. 

'I'he statement was defective in tiiat he 
did not give reason- to show why he wa- 
not liable for interest amounting to 
Rs. 1,399-14-9 claimed in the decree- 
holder's execution petition. 

It DOW appears that after the money 
was paid into Court it was prevented from 
being paid out through an injunction ob¬ 
tained in another suit O. S. No. 23 of 
1918. The Assistant Commissioner did 
not appreciate the fact that payment into 
Court was a good legal discharge of the 
decree. If he thought that the judgment- 
debtor was responsible for the decree- 
holder failing to realise the fruits of his 
decree and to get interest on the money 
paid into Court, his proceedings in allow¬ 
ing the decree-holder to claim interest for 
the period when the money lay in Court 

(6) (1916) 4 L.W, 499=(1916) 2 M. W. N 269 

. =86 1.0.801. 

(8) (Vjao) Pat. 56—1 Pat. L. T. 467~ 

66 I. C. 166. 


may have been in accordance with the 
equities of the case. In any case the 
decree-holder was entitled to recover the 
costs of the previous execution petition 
and the costs incurred in the High Court 
in the Civil Miscellaneous Petition on the 
decree of the Agent’s Court. 

The Assistant Agent’s order siiould 
have dealt with the claims of the partie^' 
in the execution petition and should have 
adjusted the equitie'^. It did not do so, 
but I am unable to treat it as manifestly 
erroneous or unjust. W’e must therefore 
decline to interfere and dismiss this peti¬ 
tion with costs. 

Yenkatasubba Rao, J. — I'he Assistant 
Agent of Phadrachalam made an ordei 
allowing execution at the instance of the 
plaintiff. The defendant filed an appeal 
from this order to the Agency Commis¬ 
sioner, and the latter returned the appeal 
memorandum stating that no appeal lay 
to his Court from orders made by his sub¬ 
ordinate in execution. The Agency Com¬ 
missioner was riglit in the view that no 
appeal lay to his Court. There is no 
provision in the Agency Rules for appeals 
against orders pjs-ed in execution. See 
The Rani of Tuni v. The Maharajah of 
deypore (3). 

Rr. 8, 9, IS and 14 refer to decrees and 
not to orders pas-ed in execution or other 
orders of a miscellaneous character. 

The Agency Commissioner having acted 
properl) in returning the appeal memo¬ 
randum, the defendant could not present 
a valid petition against the proceedings of 
that officer under R. 24. Rut under 
R. 25 the petitioner should have request¬ 
ed the Agency Commissioner to make a 
reference to the Government as in my 
opinion the words in all cases not 
provided for by the rules ” are wide 
enough to cover a case of this kind. If 
the order in execution is one made by the 
Agency Commissioner himself under 
R. 24, the aggrieved party may submit a 
petition to the Government who may refer 
it to the High Court. It therefore follows 
that orders in execution or other order^i 
of a miscellaneous character, if passed by 
an Agency Commissioner, are not abso¬ 
lutely final, but they are liable to be revis¬ 
ed by the High Court under R. 24. Can it 
be said that orders of his Subordinates of 
similar character are entirely immune 
trom interference by a higher anthority ? 
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In my opinion R. 25 provides the remedy, 
and the defendant was entitled to ask the 
Agency Commissioner to make a refer¬ 
ence to the Government under R. 25. 

Assuming, but not deciding, that the 
High Court can exercise its powers of 
superintendence to revise an order so 
erroneous as manifestly to amount to an 
injustice as held in Brindaban Chander 
Chotibey v, Babu Gour Chandra Ray (6). 

I do not think that a case has been made 
out for our interference under that section. 

On the 7th August, 1918, the defendant 
hied a suit against the plaintiff and made 
an application for the issue of a tempo¬ 
rary injunction to restrain the plaintiff 
from executing the decree in question, and 
on the 19th August the Assistant Agent 
passed an order in the following terms :— 

“ The iojunotion sought fof will be issued if 
defendant pays money into Court. 15 daye ’ 
time for payment. 

Having obtained this order the defen¬ 
dant paid into Court the full amount of 
the decree on the 24th August, 1918. On 
the 2rd September, 1918, he applied that 
the plaintiff should be restrained from re¬ 
ceiving the amount that had been paid in¬ 
to Court, and on the same date a temporary 
injunction was accordingly issued pending 
the disposal of the suit instituted by 
the defendant. The temporary injunction 
was dissolved in 1920 when the suit filed by 
the defendant was finally dismissed I'he 
defendant’s present condition is that he is 
not liable to pay interest on the decree 
amount from the date he paid it into 
Court. The plaintiff’s contention on the 
other hand is that the defendant made the 
payment after having first obtained the 
order dated 19th August which practically 
operated to prevent the plaintiff from 
withdrawing the amount from Court and 
that payment made in such circumstances 
is not a valid payment. It must be ob¬ 
served that the defendant did not put for¬ 
ward his case properly before the Assis¬ 
tant Agent, who was not in a position in 
consequence to direct his mind to the 
appropriate issue which these rival conten¬ 
tions would raise. The summary disposal 
of the Assistant Agent may be accounted 
for by this fact. But apart from the 
manner in which it has been disposed of, 

am not prepared to say that the order is 
manifestly unjust. The amount throughout 

l^y in Court and carried no interest. The 
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defendant’s suit having been ultimately 
dismissed it must be assumed that he was 
accountable for damages to plaintiff in 
respect of the temporary injunction 
obtained by the defendant restraining the 
plaintiff from withdrawing the amount. 
In a proceeding properly constituted, the 
plaintiff would probably be entitled to 
damages and the measure of damages 
would be the interest which he lost; and 
in this view the order of the Assistant 
Agent is equitable. I therefore agree that 
this petition should be dismissed with costs. 

Petition dismissed. 
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Spencer, J. 

(Pasumarthi) Baghavanulu 

and others ... Petitioners. 

V. 

Bollam Seetharamaswami 

and others ... Respondents. 


Civil Rev. Petition No. 49 of 1920, 
dated 5th December 1922 praying the 
High Court to revise the decree, dated 10th 
October 1919 of the Court of the temporary 
Sub. Judge at Ellore. 


(a) Civil P. C., S'c/i. //, Para i.~-Pariies to 
reference. 

All parties ictereBted at the time of the refer¬ 
ence to the Arbitration should join in the refer¬ 
ence, othoewige the reference and tbe award 
would be invalid (11*01} 8. A. L. J., 645, Ref. 

[P. 50J, Cols. 1, 2.J 

(b) Civtl P. O.t S. 115- Objection to validity of 
award. 

Where the objection as to nou-joinder ib not 
taken in the memorandum of objoctious to the 
award presented iu tho lower Court and it 1 b not 
sbowQ that tho parties not joined in reference 
were necessaiy parties to the suit botween the 
pla*ntifi and the petitioner, tho High Court will 
not interfere iu revision. 

[P. 503, Col. 2.J 

P. Narayana Murthi —for the Peti¬ 
tioners. 

P. Somasundaram and K. Satyana- 
rayana Murthi —for the Respondents. 


Judgment.—The suit concerned in 
this Civil Revision Petition was instituted 
by a reversioner claiming the right as au 
adopted son to have his title declared to 
certain properties in Schedules A, B and 
C and to recover possession of them from 
the persons to whom the 1st male owner’s 
wife and mother had alienated them. 
During the trial of the suit there were two 
references to arbitration under Sch. II 
para. 1, C. P. C. The first was on 22nd 
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August, 1919 by plaintiff and defendants 
6 to 8 who were interested in B Schedule 
properties. The 2nd reference was on 
27th August 1919 by plaintiff and defend¬ 
ants 1, 3 and 4 who were interested in A 
Schedule properties. 

It is now urged as the sole ground of 
revision by defendants 6 to 8 that the 
entire reference to arbitration and the 
arbitrator’s award are invalid because 
defendants 2 and 5 did not join in the 
reference. 2nd defendant is the brother 
of 1st defendant and 5th defendant is the 
undivided son of 2nd defendant. Thev 
had no interest in the b Schedule pro¬ 
perties over which the plaintiff and these 
petitioners were disputing. But there was 
a common issue between the plaintilf and 
all the defendants as to plaintiff’s adoption. 

Under S. 506 of the Civil Procedure 
Code of 1882 it was necessary that all 
parties to a suit should join in a reference 
to arbitration. In Pita/n Mai v. Sadiq 
All and Sughra Fatima(l) “ all the parties 
to a suit *' was interpreted as meaning all 
the parties interested, and in the present 
Code it was so expressed. 

Here the defendants 2 and 5 were ex 
parte throughout and were exonerated on 
September 1st, that is, seven days before 
the arbitrator submitted his award. From 
the mere fact that they did not put in an 
appearance and the case proceeded ex 
parte so far as they were concerned, ii 
cannot be assumed that they were not 
interested parties (vide Palita Pavana 
Panda v. Narasinga Panda (2.) and 
Lalnram Nath Mai v. Nandalal Karimi (j). 
It is more material that defendants l, and 
3 and 4 in their written statement asserted 
that defendants 2 and 5 had no interest in 
ithe A Schedule properiie-, and it has 
never been suggested that they had an 
interest in the B Schedule properties. 
After they were exonerated they had no 
further interest in the suit, even if they 
had an interest before. In Hasna v. 
Mahbiib (4) it was held by a Bench of the 
Allahabad High Court that it was essential 
that all parties who were interested at 
the time of the reference to arbitration 


(1) (lOOi) 24 All 229=(1902) A. W. N. 19 

(2) (1919) 42 Mad 6B2=3r, M. L J 538= 

. 61 I. C. 155. 

(3) (1920) 47 Cal. C. L. J 160- 

, , , 551. C. 747. 

(4) (1910) 8 A. L. J. 646=10 I. 0. 569, 


should join and that otherv ise the refer¬ 
ence and the award would be invalid. 
There is no finding whether the defend¬ 
ants 2 and 5 were interested at the time 
of either of the two references and, if 
necessary, I should call for a finding from 
the Subordinate Judge on this point. But 

1 hold that in any case it is not open to 
the defendants 6 to 8 to ask this Court 
to proceed under S. U5, Civil Procedure 
Code. They did not raise this objection 
in th.eir memorandum of objections to the 
award presented in the Lower Court, and 
they have failed to ^^how that defendants 

2 and 5 are necessary parties to the suit 
between the plaintiFf and themselves. I 
therefore disjiiis. the Civil Revision Peti¬ 
tion with cost-. 

Petition dismissed. 
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Wall.ack, j. 

K. Gopala Sicami Ayyar ... Petitioner. 



O. S. Ramachandra Ayyar ...Respondent. 

Civil Rev. Petition No. 613 of 1922, 
dated 12th December 1922, praying the 
High Court to revise tiie order of the 
Dist. Court of La'^t Tanjore, Negapatam, 
dated 14th July 1922. 

(a) Civil P.O-i 0. 22, R. 'Legal representative 
Application to bring on record—Delay-'Sufft. 

dent casr. ' ^ 


Where an applioatiou is made to excuse 
delay for not bnnginf* the legal representative in 
time, the Court should consider whether the 
ignorance of the death was justified and 
affords nuffioieut cause for the belated application. 


L * 


^ V/ I J X . 




(b) Oiviip. c.. S. W^-ConcXnsxon not on evi. 
dence-Omtsston to consider point of law 
Where the lower Court came to its conclusion 
on no evidence and had omitted even to consider 
the one point which Ihe law directed to be decid¬ 
ed held there was material iiregulariiy in the 
cxeioise of lurij^diction. 


LP. 504, Col. 1.] 

K. Rajah Ayyar—{or the Petitioner. 
B. Somayya .for the Respondent, 


Judgment.— Petitioner seeks for revi¬ 
sion of the order of the lower Court 
excusing the delay of 8 months by the 
Official Receiver, Tanjore, in bringing on 
record the legal representative of a 
deceased alienee from an insolvent in the 
matter of a petition by'the Official Receiv- 
^ to have that alienation set aside. The 
District Judge has excused the delay on 
the short ground that the Official Receiver 
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had no means of knowing about the death 
of the alienee, and presumably, though he 
does not say so, he considered that 
sufficient cause for the application being 
belated. 

The evidence before him was contained 
only in two affidavits, one by the Official 
Receiver that he did not know earlier of 
the death, and one by the legal represen¬ 
tative that the Official Receiver did know 
earlier of it from the insolvent’s power 
of attorney. The District Judge had 
therefore before him no evidence whatever 
that the Official Receiver did not, as a 
matter of fact, know earlier, he has not 
said so. His order is, thus based on no 
evidence. Beyond that he has not consider¬ 
ed the essential point whether the Official 
Receiver’s ignorance of the death was 
justified and afforded sufficient cause for 
his belated application. 

J. The next question is whether this 
Court is called on to interfere under section 
115 of C. P. C. Respondent relies on the 
ruling in ThandaytHhapani v. Chinna (l) 
holding that the order in that case in a 
petition to excuse delay in presenting an 
appeal was not open to revision. I take it 
that no question of gross irregularity in 
the exercise of jurisdiction arose in that 
case, i,e. that the trying Court had con 
sidered the point of law which it Avas its 
function to decide and had decided on 
the evidence before it rightly or wrongh 
that there was not suffcienfc cau=:e for 
delay in presentation. 

But when the Court has first of all come 
to its conclusion on no evidence and has 
even then omitted to consider the one 
point which the law directs it to decide,v/s., 
[where there was sufficient cause for delay 
in presentation, I must hold that it has 
acted with material irregularity in the 
exercise of its jurisdiction, if only the 
aggrieved party has been seriously pre¬ 
judiced thereby. 

4. In the present case the Court’s 
conclusion was based on no evidence and 
therefore it failed to consider properly 
whether sufficient cause for delay had 
been shown since if sufficient cause has 
not been shown, the Official Receiver’s 
petition to set aside the alienation in 
favour of petitioner’s deceased father will 
have to be dismissed. I consider that 


petitioner has been seriously prejudiced 
by the lower Court’s irregular exercise of 
jurisdiction. 

5. I therefore set aside the order of 
the District Judge and direct that the 
petition be reheard according to law. 
Petitioner will get his costs in this Court. 

Order set aside, 
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Ol.nFIELD AND RamESAM, JJ. 

A.R.R^ M.N. Narayanan 
Cfiettiar ... Petitioner. 

V. 

Kadtraya Goundan and 
others ...Respondents. 

Civil Mis. P. No. 1418 of 1922, dated 
1st December 1922, praying to set aside 
the order dated 20th day of October, 1921 
of the Dt. Court of Madura in C.M.P. No. 
191 of 1921. 

Criminal P. C., 5. -Rature of proceedings 
under. 

Proceedings under S. 195 aro not appellate 
proceedings though they may in some respects 
resemble tbein. For it each sta^e they are des¬ 
cribed as constituted by the grant or revocation 
of the sanction, which some ioierior authority 
h^a refufed or has granted, rot with direct re 
ferenoe to the .setting aside of that inferior autho¬ 
rity’s order. 

[P. 505, Col. I.J 

/). Ramaswami Iyengar and V. Raja- 
gopala Iyer —for the Petitioner. 

K S.Jayarama Iyer and V. Ramaswami 
Iyer —ior the Responents. 

Order.—This is an application for the 
grant of a sanction, which was originally 
granted by the Subordinate Judge, but 
was revoked by the District Judge. 

The first question raised is whether the 
District Judge had jurisdiction to pass his 
order of revocation. That question must 
be answered with reference to the terms 
of S. 195 (7) (ff) of the Criminal Proce¬ 
dure Code. It is argued that this provi¬ 
sion is not applicable or, if it is applicable 
that the only Court competent to revoke 
the Subordinate Judge’s sanction was the 
High Court. That argument is based on 
the consideration that the Subordinate 
Judge’s sanction was itself given in the 
exercise of his appellate jurisdiction, be¬ 
cause the matter had arisen in proceedings 
before the District Munsif, who had in the 
first instance refused sanction. We cannot 
see how with reference to the terms of 
Sect. 195 (7) (a), the nature of the sanction 
proceedings is material, the only question 


{1} [1918] n I. 0. 872. 
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under that provision being of the Court to 
which appeals generally lie. It is then 
immaterial that appeals against appellate 
orders would lie from the Sub-Court to 
the High Court, and this is consistent 
with Rapaka Viyyanna v. Parakala 
Bajamma (1). It is a futher objection 
to this argument that proceedings under 
S. 195 are not appellate proceedings, 
though they may in some respects re¬ 
semble them. For at each stage they are 
described as constituted by the grant or 
revocation of the sanction, which some 
inferior authority has refused or has 
granted, not with direct reference to the 
setting aside of that inferior authority’s 
order. We have no doubt that appeals 
from a Sub-Court must be regarded as 
ordinarily lying to the District Court and 
not to the High Court, because with re¬ 
ference to S. 195 (7) (a) appeals actually 
lie from the Sub-Court to both those 
Courts and of the two the District Court 
is the Court of inferior jurisdiction. In 
these circumstances we hold that the Dis¬ 
trict Judge’s order was passed with juris¬ 
diction. 

Turning to the merits, we find that the 
sanction is asked for in respect of an 
occurrence on 23rd December, 1919. ]SiO 
doubt that occurrence, as it is alleged, 
constituted a grave obstruction to the 
execution of a legal process. But we 
find that no application was made for sanc¬ 
tion by the present petitioner for over 8 
months after it. His explanation is that 
for six months of that period he did 
nothing, because the Police Sub-Inspector 
who was also concerned, had obtained 
sanction and he expected him to prosecute. 
We do not think that a sufficient explana¬ 
tion. h'or the petitioner could easily 
have ascertained whether the Sub-Ins¬ 
pector was going to prosecute and could 
have himself applied to the Court. For 
the remaining two months’ delay, no parti¬ 
cular explanation has been offered ; and 
the Subordinate Judge in granting sanc¬ 
tion observed with regard to it only that 
such delays were usual. We do not think 
that indulgence was justified on that 
ground. In these circumstances no reason 
for dissent from the lower Court’s order 
has been shown, and the petition must be 
dismissed. 

Petition dismissed. 

1. (1918) 19 Or. L J. 264=44 1. C.,120. 
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Full Bench. 

SCHWABE, C. J., KRISHNAN AND 

Wallace, JJ. 

Nachiappa Chettiar ... Appellant, 
v. 

Subbier and others ... Respondents. 

L. P. A. No. 10 of 1921, dated 15th 
Feb. 1923, against the order of the Court 
of the Dt. Munsif of Periyakulam, dated 
31st August 1917, 

(a) C.P, Code, S. 73—.issfiU held by a Courts 
Meaning. 

Assets held by a Court do not include all 
money lying in Court to the credit of the judg¬ 
ment-debtor but only the assets levied in execu¬ 
tion or paid into Court in satisfaction of the 
decree under execution, and there is no receipt 
of assets within S. 73 until the Court holding 
the money comes to the conclusion that no objec¬ 
tion exists and orders the money to be transfer, 
red bo the credit of the first attaching creditor's 
suit, the decree in which it is engaged in execu¬ 
ting. 44 i^I. 100 P. B. Poll. Therefore where one 
creditor has filed a suit and attached before 
judgment some money belonging to the judg¬ 
ment debtor, all creditors who apply for execu¬ 
tion before the attaching creditor has obtained a 
deotee, and applied for execution, are entitled 
to rateable difctritution. None of them can get 
preference over the other. 

[P. 507, Col. 1.] 

(b) Civil P. c., 0. 88, B. 5-Position of 
attaching creditors. 

SCBWABE. C. J, It is generally accepted as 
concluded that the fact that the pioporty is 
attached, or the proceeds thereof are in the 
Court, does not make it the property of the at. 
taching creditor : it is available for any subse- 
quent docrea holder against the same defendant. 
Under S 60, Civil P. C. any property can be 
attached which belongs to the judgmenUdebtor. 
or over which, or the profits of which, he has a 
disposing power which he may exercise for hia 
own benefit. The j'^dgixient-debtor has no power 
of disposing of property attached before judg¬ 
ment for his own benefit and it is doubtful 
whether such property can bo said to belong to 
him within the meaning of fl. 60 or whether 
it can be taken in execution so long as the Court 
holds it in its custody pendicg the decision of the 
suit before it. U the prevalent view of law referr¬ 
ed to above is correct, the result is that a plaintiff, 
who gets an order to attach before judgment be¬ 
cause he satisfies the Court that there is a danger 
of the property being made away with and that 
enough ought to bo preserved ponding bis suit to 
satisfy any decree be may get, may find that the 
property he has preserved is taken away from 
him pending hia suit by a decree-holder who is 
lucky enough to get a decree more quickly. In¬ 
deed it would be easy for a defendant, who wishes 
to take hia propeity out of the reach of the attach, 
ment creditor, after attachment to get or even 
o-eate, a friendly creditor for an amount large 
enough and allow him to take judgment and 
gets the property attached in execution while he 
delayed the suit of the original attaching credi 
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toE whoso fate seoms to bo entitely with the 
discretion of the custody Court. 

[P. 507, Col. 2.] 

(c) Civil P. C., 0. 38, R. 10—Effect of ^Posi¬ 
tion of attaching creditor. 

An attachment oonfors no sort of lien or 
charge on the attached properly and is not effec¬ 
tive to create any sort of legal right io the 
attaching creditor to have the property ear 
marked for the satisfaction of any decree he has 
obtained or m-jy obtain and it is in no sense to 
he regarded as the inception of execution on 
behalf of the attacher. Much less does it enure 
to create any tuch right for the benefit of other 
creditors seeking for decrees or for execution of 
decrees or for rateable distribution under S. 78. 
And it then can be used for one purpose only, 
viz.f to defeat and render void any piivato alien- 
ation made during its continuanoe. 

[P. 509, Col. 1.] 

K. S. Jayararna Iyer —^for the Appellant. 

Sohwabe, C. J. —Early in 1917 the 1st 
respondent Subbier brought a suit 0. S. 
No. 566 of 1917 in the Court of the Dis¬ 
trict Munsif of Periyakulam against Ku- 
marasami Mudali, in March, 1917 and he 
attached before judgment certain piece- 
goods, the property of the defendant. 
They were sold and the proceeds deposit¬ 
ed to the credit of this suit on 11th April, 
1917. The present appellant Nachiappa 
Chettiar brought a suit in the same Court 
against the same defendant, O. S. No. 678 
of 1917, and on 14th April, 1917, at¬ 
tached before judgment the money in 
deposit in SubbiePs suit. He got a de¬ 
cree on 19th April, 1917, and on 7th June, 
1917, he applied in Subbier’s suit for 
payment out to him of the money in 
Court. While this application was pend¬ 
ing Subbier got a decree on 2nd July, 
1917, and on July, 3rd, applied for pay¬ 
ment out to him, or, as it is called applied 
for cheque. The present 2nd and 3rd 
respondents, Rangaswami Aiyar and 
Sundara Row, brought suits in the same 
Court against the same defendant, O. S. 
Nos. 617 of 1917 and 785 of 1917 and 
obtained decrees and applied for payment 
out to them, one on 29th June that is 
before Subbier’s application, and the 
other on 20th July that is after Subbier’s 
application. Subbier first got an attach¬ 
ment before judgment and the money 
was deposited to the credit of his suit, but 
Nachiappa Chettiar and Rangaswami 
Aiyar got decrees and applied for pay¬ 
ment out of the money to them before 
Subbier got his decree, while Sundara Rao 
got his decree and applied for payment 
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out after Subbier got his decree and ap- 
plied for payment- 

The question for determination is which 
of these four plaintiffs is entitled to be 
paid. The question depends upon the in¬ 
terpretation of S. 73, Civil Procedure 
Code, which is in the following terms :— 

“ Where assets are held by a Coart and more 
persons than one have, before the receipt of suoh 
assets, made applioation to the Goart for the exe* 
oution of decrees for the payment of money 
passed against the same judgment-debtor and 
have not obtained satisfaction thereof, the assets 
after deducting the costs of realisation, shall be 
rateably distributed among all such peraons.’* 

The District Munsif held that as none 
of the other three had applied before the 
receipt of the assets into the Court in 
Subbiers suit, that they had no right to 
rateable distribution under S. 73 and 
refused their applications and ordered 
that Subbier should draw the whole 
amount, but stated that his order did not 
preclude the rival decree-holders from 
setting up their rights, which would have 
to be determined in a suit. The matter 
then came up on Civil Revision Petition 
before Bakewell, J., and he held following 
Umma Venkataratnam & Co. v. Adamji 
Usman & Go. (1) that Nachiappa Chettiar 
being the first decree-holder to apply for 
payment was entitled to the money. On 
the Letters Patent Appeal from that order 
Sadasiva Aiyar, J., held following Visva- 
nathan Chetti v. Arunachalam Chetti (2) 
that S. 73 applied to the first three 
decree-holders and awarded rateable dis¬ 
tribution amongst them. Coutts Trotter, 

J., differed and proposed to follow Bake¬ 
well, J., and held that the petitioner 
Nachiappa Chettiar ought to be given 
preference. Owing to this difference of 
opinion the matter now comes before us 
under S. 15 of the Letters Patent. 

In Umma Venkataratnam & Co. v. 
Adamji Usman &Co. (l) and in Bisheshar 
Das V. Amhika Prasad (3) it was decided 
in similar circumstances that the person 
entitled is the first decree-holder who 
applies to the Court in which the money 
is deposited on the same principle as is 
applied in the case of an ordinary judg- 
ment-debtor’s property in his own posses- 

1. (I'JlOj 42 Mad. q93—26 M L. T. ^2 = 

(1 >19; M W. N. 628=50 I. C. 925. 

2. (U'Ql) 44 Mad. 100=39 M. L. J. 608=: 

12 L. W. 741=28 M. L. T. 412= 

(1921) M. W. N. 14=60 I. C. 802 (F. B.). 

3. (1915) 37 All 575=]8A.L.J. 732=29 1. C. 

622. 
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sion namely the first in order of time has 
the preference. 

The whole matter was, however, re¬ 
considered in Visvanathan Chetty v. 
Arunachalam Chetty (2) by a Full Bench 
of this Court and the proper interpreta¬ 
tion of S. 73 was laid down. The Court 
was unanimous. It was held that “assets 
held by a Court ” did not include all 
money lying in Court to the credit of the 
judgment-debtor but only the assets levied 
in execution or paid into Court in satis¬ 
faction of the decree under execution, 
and that there is no receipt of assets 
within the meaning of S. 73 until the 
Court holding the money comes to the 
conclusion that no objection exists, and 
orders the money to be transferred to 
the credit of the first attaching cre¬ 
ditor’s suit, the decree in which it is en¬ 
gaged in executing. This is the effect of 
the judgment of Wallis, C. J., with which 
Ayling, J., and Napier, J., agreed. Sada- 
Siva Aiyar, J., held that the words “ be¬ 
fore receipt of such assets ” must be 
qualified by an implication of the words: 

“ Levied in tLe course of execution and piid 
into Court in satisfaction of any of the decrees 
under execution, or trinsforred for purposes of 
execution to the oredit of one or more of the 
decrees under execution.’’ 

Krishnan, J., put it that only when the 
money is transferred to the credit of the 
suit in which attachment takes place can 
the attaching Court be said to have re¬ 
ceived the assets and hold them within 
the meaning of S. 73 and that the decree- 
holders who have attached prior to that are 
entitled to rateable distribution. In view 
of this decision in my judgment Umma 
Venkataratnam & Co. v. Adamji Usman 
& Co. (1) and Bisheshar Das v. Ambtka 
Prasad (3) cannot here be considered 

1 ^*5 good law. In this case the money in 
ourt has never been levied in execution 
or transferred to the credit of any 
ther suit than Subbier’s and did not be- 
ome available as assets held by the Court 
nder S. 73 until an order was made on 
le application by Subbier for execution 
f his decree. Under O. 38, R. 11 he 
aving attached before judgment, was 
xcused from applying for re-attachment 
1 execution, and there being already 
ther applications to the Court for at- 
achment of this money in execution of 
ecrees against the same judgment-debtor, 
bo amount in Court should have been 


rateably distributed between these appli¬ 
cants. In this case the persons entitled 
to rateable distribution are Subbier, 
Nachiappa Chettiar and Kangaswami 
Iyer. The 4th decree-holder Sundara 
Row has not appealed, and it is not 
necessary to consider his claim and he 
must be excluded. 

That is enough to determine this 
appeal; but speaking for myself I desire 
to say that I am not at present satisfied 
that the position of a person attaching 
property before judgment as against a 
subsequent decree-holder against the 
same defendant does not require further 
consideration. It has apparently been 
accepted as concluded that becausei 
the property attached, or the proceeds 
thereof being in the Court, is not the 
property of the attaching creditor it isl 
available for—any subsequent decree-! 
holder against the same defendant. Under 
S. 60, Civil Procedure Code any property! 
can be attached which belongs to the! 
judgment-debtor, or over which, or the! 
profits of which he has a disposing power! 
which he may exercise for his own bene-l 
fit. Under O. 21, R. 32, Civil Procedure 
Code where the property to be attached! 
is in the custody of any Court a request 
must be made to that Court that the pro-l 
party may be hold subject to the orders of! 
the executing Court, but the Court having! 
custody shall determine all questions oil 
priority and the claim of any person 
having an interest in such property by! 
virtue inter aha of any attachment. There! 
is no doubt that the money in one Court! 
is available for the decree of another! 
Court subject to the cases of the former! 
and to its decision as to priorities. .In the! 
cases of money simply lying to the credit! 
of the judgment-debtor no difficulty (arises, 
as by this form of equitable execution it 
can be reached by a decree-holder; but 
there is no doubt that the judgment-debtor 
has no power of disposing of property 
attached before judgment for Pis own 
benefit, and I very much doubt whether 
such property can be said to belong to 
him within the meaning of S, 60, Civil 
Procedure Code or whether it can be 
taken in execution so long as the Court 
holds it in its custody pending the deci¬ 
sion of the suit before it. If the preva¬ 
lent view referred to above is correct, the 
result is that a plaintiff, who gets an order 
to attach before judgment because he 
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satisfies the Court that there is a danger 
of the property being made away with 
and that enough ought to be preserved 
pending his suit to satisfy any decree he 
may get, may find that the property he 
has preserved is taken away from him 
pending his suit by a decree-holder who is 
lucky enough to get a decree more quickly. 
Indeed it would be easy for a defend¬ 
ant, who wishes to take his property out 
of the reach of the attachment creditor, 
after attachment to get or even create, a 
friendly creditor for an amount large 
enough and allow him to take judg- 

I ment and get the property attached 

in execution while he delayed the suit 
of the original attaching creditor. It 
seems to me that it is possible that the 
Court with custody of the property under 
attachment before judgment might pro¬ 
perly refuse to allow it to be attached in 
execution until after the decision of the 
suit in which it was originally attached. 
In Bisheshar Das v. Ambika Prasad (j), 
O. 38, R. 10, Civil Procedure Code was 
considered to be conclusive in favour of 
the decree-holder but it is possible that 
the interpretation of that rule requires 
further consideration. I have referred to 
this matter here as the point was discuss¬ 
ed before us. It may be that the solution 
is to be found in the exercise of discretion 
of the custody Court. It is however un¬ 
necessary to give a decision upon it in 
this case. 

This appeal must be dismissed and the 
case sent back to the District Munsif 
directing him to make rateable distri¬ 
bution between the present appellant and 
the present Respondents 1 and 2. The 
parties will bear their respective costs 
throughout except of this appeal. None 
of the respondents appeared in this appeal 
and there will be no order as to their costs. 

KrisHNaN, J.—I agree with the learned 
Chief Justice in the order proposed by 
him. As pointed out in his judgment the 
present case is really governed by the 
recent Full Bench ruling Visvanaihan 
Chetti V. Arunachalam Chetty (2). In that 
case the money attached was lying in Court 
to the credit of the judgment-debtor, the 
custody Court and the attaching Court be¬ 
ing the same Court. In the present case the 
attachment before the judgment was no 
doubt in the first instance of some piece- 
goods belonging to the judgment-debtor ; 


but as the price was falling in the market 
and delay might cause loss, the goods had 
been sold by order of Court under O. 39, 
R. 6, Civil Procedure Code and the 
money obtained had been paid into 
Court in Subbier’s suit in which that 
attachment had been made. The con¬ 
version of the piece-goods into money 
by sale was not however a “ realization 
of assets” within the meaning of S, 73 
Civil Procedure Code as the District 
Munsif held, for, the sale was not in exe¬ 
cution of any decree. The result of the 
sale proceedings was only to substitute the 

money paid into Court for the goods and 

subject it to the same attachment before 
judgment as was levied on the goods. We 
have thus here also a case of money in 
Court being attached by the same Court 
as in the Full Bench case. According to 
the ruling in the Full Bench case that 
money became assets held by the Court 
and available for payment out in execu¬ 
tion only after the District Munsif passed 
the order for payment. Till then it re¬ 
mained in Court as money under attach¬ 
ment, the attachment before judgment 
having become in effect an attachment 
after decree (under O. 38, K. 11) when 
the decree was passed. Prior to the order 
of the Munsif the other decree-holders 
before us had obtained decrees and had 
applied for execution and had attached 
the money in question. The case seems 
therefore to be clearly one to which 
3. 73, Civil Procedure Code, applies. 

It is true that the appellant before us 
Nachiappa Chetty, had obtained his 
decree before Subbier and the other cre¬ 
ditors had obtained theirs and his attach¬ 
ment before judgment of the money had 
thus taken effect as an attachment in 
execution before that of any of the others. 
But in applying for execution by issue of 
a cheque to him, he applied to the Court in 
Subbier’s suit O. S. No. 366 of 1917. So 
far as he was concerned, the Court acting 
in that suit was the custody Court, the 
attaching Court being the Court acting in 
his own suit No. 678 of 1917. The custody 
Court could not pay out the money to 
him without an order of the attaching 
Court to that effect as it has to hold the 
money subject to the orders of the attach¬ 
ing Court under R. 52, Civil Procedure 
Code. If he wanted payment out, he 
should have applied in his own suit and 
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obtained an order from the Court as 
attaching Court for payment in execution 
before asking the custody Court to pay or 
he should have applied in his own suit 
for transferring the amount to the credit 
of his suit and then get that Court pay 
the money to him. His application to 
the custody Court for payment was not a 
proper application and was rightly dis¬ 
regarded by the District Munsif. In these 
circumstances it is not necessary to 
decide the question whether, if he had 
made a proper application according to 
law to have his decree amount paid out, 
the fact that Subbier had a prior attach¬ 
ment before judgment on that money 
would have in any way justified his appli¬ 
cation being refused. 1 do not propose 
therefore to discuss the question raised by 
the learned Chief Justice in the latter part 
of his judgment regarding the effect of an 
attachment before judgment; 1 desire to 
reserve my opinion of it for the present. 
In my view Nachiappa Chetty got no 
right for the payment of the whole of his 
decree amount as claimed before us and as 
was held by Bakewell, J., nor did Subbier 
get such a right as held by the Munsif. 
An order for rateable distribution is, in 
my view, the proper order to make in the 
case. The 4th decree-holder Sundara 
Row not having applied in revision is not 
entitled to the benefit of our order; he 
must be excluded. 

Wallace, J.—I agree. 

2. Appellant urges strongly that the 
attachment before judgment by Subbier 
in March, 1917 of the funds of the com¬ 
mon debtor in the custody of the Court 
cannot confer on Subbier any sort of lien 
or charge on these funds and could not be 
used to defeat the right of himself as first 
applicant for execution to have his decree 
satisfied in full, when he applied for 
cheque on 7th June, 1917, at a time when 
no other creditor had obtained his decree 
or was entitled to apply in execution. It 
is well recognised law that an attach¬ 
ment confers no sort of lien or charge on 
the attached property and is not effective 
to create any sort of legal right in the at¬ 
taching creditor to have the property ear¬ 
marked for the satisfaction of any decree 
he has obtained or may obtain and it is 
in no sense to be regarded as the incep¬ 
tion of execution on behalf of the attacher. 
Much less does it enure to create any such 


right for the benefit of other creditors 
seeking for decrees or for execution of 
decrees or for rateable distribution under 
S. 7J. And it then can be used for one 
purpose only viz., to defeat and render 
void any private alienation made during 
its continuance (see Annamalai Chettiar 
V. Palamalai Pillai (4) and Mina Kumari 
Bibi V. Bijoy Singh Dndhuria (5). There 
is in the present case no such private 
alienation in question and hence, for the 
purposes of this case, the attachment be¬ 
fore judgment by Subbier created or 
maintained for him no legal right to the 
fund in the custody of the Court. 

3. So that, on 6th July, 1917, when 
appellant applied for his cheque, he was 
in a strong position, with no legal bar to 
his having his decree satisfied out of this 
fund provided his execution application 
was in order and the Court chose to grant 
it. But his application was not in order. 
It was an application in his own suit, the 
only suit in which he had then any locus 
standi, to operate on a fund in another 
suit. That he could not do until he had 
the fund transferred to the credit of his 
own suit, hlis application did not include 
any request to the Court to transfer to 
the credit of his suit the am.ount at credit 
of Subbier’s suit. Possibly the omission 
was intentional, as such a request would 
have at once raised in the custody Court 
the question of the priority of the first 
attaching creditor Subbier. In any case 
the appellant’s application was thus not 
in form and the Court, either for this rea¬ 
son or some other, did not choose to act 

on it then. Had it then ordered payment, 

one might infer that it had, as custody 
Court, settled the question of priority, 
and had itself, as attaching Court, trans¬ 
ferred the money at credit of Subbiers 
suit to the credit of appellant’s suit. But 
it refrained, and the money remained 
where it was, held as before, money in the 
Court as custody Court held subject to the 
disposal of the Court as attaching Court, 
in suspense, as it were, until the attach¬ 
ing Court had before it a proper execu- 
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tion application, i,e., an execution applica¬ 
tion in the suit in which the first attach¬ 
ment took place, or an execution applica¬ 
tion in another suit praying for transfer 
to that suit of the money from the suit in 
which it was. When that occurred it 
was then for the attaching and executing 
Court to decide to work out the attach¬ 
ment and call up the attached money for 
satisfying the various applicants. There 
was no such application until Subbier put 
in his application on 2nd July, 1917 for 
cheque. In my opinion the Court ought 
to have then proceeded to execute Sub¬ 
bier’s decree with due regard to the claims 
of persons entitled under S. 73 to 
rateable distribution. There was no rea¬ 
son then for delaying matters further. 
However the Court still refrained from 
moving, and, so far as one can see, the 
fund remained in the custody Court in 
the same state as it had been from the 
beginning until on 31st August, 1917 the 
Court decided to distribute and deter¬ 
mine that the whole of it should go to 
Subbier. Only then can it be said that 
the attaching Court called up the fund in 
the custody Court for use in execution of 
the pending unsatisfied decrees, and only 
then can it be said that tne assets were 
received within the meaning of S. 73. 

4. The same conclusion follows also 
from a strict examination of the terms 
“ assets held and “ receipt of the assets ” 
in S. 73. In the ordinary case of as¬ 
sets realised by Court sale under a decree, 
the assets are held when the whole of the 
sale proceeds in execution are paid into 
Court and it is only when the assets are 
actually realised that any question of the 
title of any one to rateable distribution 
will arise; see Kristnasawmy Mudaliar v. 
Official Assignee of Madras (l). But 
when the sale proceeds are already in 
Court prior to the decree, it must be that 
they cannot become assets before (1) the 
debtor becomes a judgment-debtor, and (2) 
execution is taken out against them either 
by a judgment creditor entitled by decree 
and by his position as the plaintiff in the 
suit to the credit of which the money lies, 
to put in a valid execution application ; 
or by a judgment creditor entitled by an 
order of Court transferring the fund to 
the credit of his suit, to put in a valid exe¬ 
cution application. It is only then at 


the earliest that they can become assets 
held and received in execution, but it does 
not follow that it is then that they do be¬ 
come so. The point of time of the con¬ 
version is the point of time at which the 
Court says: 

I as attaching Court tak« this property of the 
judgment-debtor lying in this Court as custody 
Court and make it property available for distri¬ 
bution in satisfaction of decrees against him.’* 


5. In the present case there is nothing 
to show that the Court made this conver¬ 
sion earlier than the date 31st August, 
1917 on which it directed rateable distri¬ 
bution. It might have done it, as I have 
indicated, on 7th June, 1917, when ap¬ 
pellant applied for cheque or on 29th June 
1917 when the decree-holder in suit 
No. 617 of 1917 applied for cheque or most 
reasonably of all, on 3rd July, 1917 when 
the decree-holder in suit No. 785 of 1917 
applied. The fact that on none of 
these dates did it make any pay order 
shows that on none of these dates 
did it effect the necessary conversion. 

I am not satisfied that the Court exercised 
its discretion judicially in withholding 
that conversion beyond jrd July, 1917 
which has had the effect of bringing in a 
fourth claimant for rateable distribution 
who seems, so far as we have heard, to 
have had no particular claims to such in¬ 
dulgence. But that matter is not now 
before us. I do not think we can hold 


that the Court had no power so to delay 
the conversion, or that this Court has 
power to alter the date of receipt of 
assets. 


6. In a case like the present then 
S. 73 leaves a wide discretion to the 
Court, which is both custody Court and 
attaching Court, to fix the date of 
“ receipt of assets ” within the meaning 
of S. 73, and I am clear that we are 
not justified in holding that the Court 
exercises its discretion unjudicially when 
it fixes that date so as to enable the 
creditor who has been the first to attach 
the property and thus hold it, it may be, 
for all creditors as well as himself, to 
obtain his decree, provided that creditor 
shows all due diligence in obtaining it and 
that the delay is due to the complexity of 
the suit or the dilatoriness of the trying 
Court or some other caii^e over which he 
has no control, and it would certainly 
exercise its discretion wisely in so delay¬ 
ing the conversion, if the alternative was 


(1) (1903) 26 Mad. 678. 
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to permit a later attaching creditor who 
obtained his decree earlier merely because 
his suit was simpler, or because the 
common debtor did not choose to contest 
the claim from going off with the whole 
fund which had been secured by the dili¬ 
gence and foresight of another creditor. 
It might no doubt be contended that, if 
the debtor's property had not been 
attached, he might have satisfied the less 
diligent creditor out of Court, and that 
such preference is not illegal, but I do not 
see why when a Court has custody of the 
debtor’s property, it should be bound to 
imitate the debtor’s personal preferences, 
while it would in all cases be a matter of 
idle speculation whether the first holder of 
a valid application for execution was the 
one whom the common debtor, if left to 
himself, would have preferred to pay. 
On the other hand it may well be argued 
that the object of O. 38, R. 5 was to put 
it out of the power of the common debtor 
to give such preferential treatment and 
thus to prepare in advance for some 
equitable rateable distribution. Such 
delay in conversion will no doubt, at 
times have the result that other belated 
and perhaps indifferent and inactive cre¬ 
ditors may also be enabled to come in 
under S. 73, when the assets are receiv¬ 
ed, but even so, as a rule, I think it 
preferable that that should happen rather 
than that the most diligent creditor 
should be wholly deprived of a share in 
the assets which were secured by his 
fore-thought and promptitude. 

7. This, I think, is the logical result 
of the principles laid down in Visva- 
nadham Chetty v. Arunachelam Chetti (2) 
as applied to a case like the present, and 
it will deviate from those laid down in 
Umma Venkataratnam Sc Co. v. Adamji 
Usman Sc Co. (3), in allowing the Court 
to exercise its discretion in favour of a 
diligent creditor who has attached before 
judgment the property of his debtor in 
the custody of the Court. The insistence 
in the latter case on the reward of dili¬ 
gence may be carried so much further 
forward. The Court will then exercise 
its discretion in favour of all diligent 
creditors, diligence being tested either (1) 
by promptitude in obtaining attachment 
before judgment, followed up by diligence 
in prosecuting the suit and, when decree 
is obtained in applying for execution, or 


(2) by'promptitude in obtaining a decree 
and applying for execution. 

8. I therefore agree in the order pro¬ 
posed by the learned Chief Justice. 

Appeal dismissed. 
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Spencer and Venkatasubba Rao, JJ. 
Rajagopala Pandarathar ... Appellant. 


V. 

Thirupathi Pillai and 

another ...Respondents. 

Appeal from order No. 345 of 1921, 
dated 5th December 1922, against the 
order of the Court of the Sub- J., of 
Tanjore, dated the 25th July, 1921. 

Deed -Constniction—Conflicting recitaU. 

W_hero_ tho general words viz.. Village of 
Kcvilur in the body of the document were quali. 
fied by the description given at the foot of it 
and there was a clear enumeration of what 
the vilUge of Kovilur within the four boun¬ 
daries confisted of, Held ; the words in the 
body of the document mu^t bo read subject to 
tho more precise deacriptjnn given which must 
bo tak-sD as controUiog general words occurring 
in the earlier^ portion, ihe words “ the remain¬ 
ing lands ■’ or porombcke and other lands 
attached thereto U^^inaining lands) cannot be 
regarded as including the residerjtial building 
of the Zammdar. Where the words 'etc./ follow 
an enameratioQ of specific things beginning with 
all kinds of trees ’ having some charaoteristio, 

the words should be rastrioted to things of the 

same nature as those which have been already 
mentioned. In such a case the rule of ejusdem 
generis will apply and the residential building 
cannot bo said to be ejufdem generis, with the 
things already enumeiattd. 

[P. 512, Cols. 1 and 2.] 

G. Krishnaswami Iyer —for the Appel¬ 
lant. 

T. M. Krishnaswami Iyer and N, Siva- 
ramakrishna Iyer~iov the Respondents 
Venkatasubba Rao, J.:—The dispute 

turns upon the construction of the mort¬ 
gage deed on which the suit was based. 
It has been conceded before us that the 
decree directs the sale of property de¬ 
scribed in the mortgage deed. The 1st 
defendant contends that his residence or 
the buildings constituting the palace are 
not included in the description contained 
m the decree, and cannot therefore be 
sold under it. On the other hand, the 
plaintiff argues that these buildings should 
not be excluded from the sale. To deal 
with these respective contentions it is 
necessary to have an accurate rendering 

of certain portions of the document which 
ismlamil. 
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In the body of the document there is 
the following passage: 

“ We have mortgaged to you for 
Rs. 15,000 the village of Kovilur which is 
included within the four boundaries given 
below and which is attached to our 
Zamindari and which ancestrally belongs 
to us and is in our enjoyment...and which 
is capable of yielding an annual melvaram 
kist of Rs. 3,000.” So far the descrip¬ 
tion is general and no portion of the 
Zamindari is excluded. 

At the foot of the document is given a 
complete description of the mortgaged 
property. I give below a translation of 
what occurs at the close of the document : 


“ Description of property ” 


“ The four boundaries of the village of 
Kovilur attached to Gandharvakota 
Zamin 
West of 
North of 
East of 
South of 

The village of Kovilur situate within 
these four boundaries is: inclusive of Po- 
romboke, Nanja 52 Velis 5 Mahs and .>2 
Kulies : Punja 204 Velis 2 Mahs and 92 
Kulies: the total of Nanja and Punja is 
256 Velis 8 Mahs and 30 Kulies. 

Excluding the lands sold by auction up- 
to date in respect of the maintenance of 
my mother, the remaining lands and all 
the rights and privileges I possess in the 
waste lands, porombokeand other lands 
attached thereto, all kinds of trees, topes, 
wells, ponds, tank-bunds, fruit trees, wood 
trees, foot paths, elevated and low portions 
etc., be they a little more or a little less, 
have been given as security.” 


It is admitted that the palace buildings 
are in the village of Kovilur and are with¬ 
in the four boundaries mentioned above* 
But the general words in the body of the 
document are qualified by the description 
given at the foot of it. There is a clear 
anumeration of what the village of Kovi¬ 
lur within the aforesaid four boundaries 
iconsists of. There is no mention of the 
palace buildings. Although no doubt the 
village of Kovilur was stated in the docu¬ 
ment to be the subject of the rnortgage, 
the parties went further and described 

what according to them was the village 

of Kovilur which was intended to be 
mortgaged and it seems to me that the 


words in the body of the document must 
be read subject to the more precise de¬ 
scription given which must be taken as 
controlling the general words occurring 
in the earlier portion. 

I may state that it has not been argued 
on behalf of the plaintiff that the building 
is comprised within the total area men¬ 
tioned of the Nanja and Punja lands 
namely 256 Velis 8 Mahs and 30 Kulies. 
But the only argument advanced is that 
the palace building must be regarded as 
included in the expression ‘ the remaining 
lands * or‘poromboke and other lands’ 
or the words ‘etc.’ I find it impossible 
to hold that the words ‘ the remaining 
lands * or ‘ poromboke and other lands 
attached thereto (remaining lands)* can 
be regarded as including the residential 
building of the Zamindar. 

Turning to the words ‘ etc.,’ they follow 
an enumeration of specific things begin-l 
ning with “all kinds of trees” having somel 
characteristic, and the words should bej 
restricted to things of the same nature as 
those which have been already mentioned. 
In such a case the rule of ejusdem generis 
will apply and the residential building 
cannot be said to be ejusdem generis with 
the things already enumerated. 

A being seised of a manor and other 
real estate in the County of M. mort¬ 
gaged the last mentioned real estate to B; 
by a subsequent deed he mortgaged to C 
“ all the hereditaments and premises com¬ 
prised in the previous mortgage, and all 
other lands, tenants and hereditaments (if 
any) in the County of M ” of which he 
was seised. It was held that the manor 
did not pass. Vice Chancellor Wood ob¬ 
serving as follows: 

“ I think the clear intent and purport 
must be held to be simply a sweeping in 
of other property ejusdeingeneris with the 
property which had been so conveyed, if 
any there should be ; certainly not to in¬ 
clude a copyhold property or manorial 
rights in the property of a totally differ¬ 
ent character from anything attempted to 
be conveyed or specified throughout the 
deed ” Rooke v. Lord Kensington (1). 

In Abdul Hasan v. Ramzan Alt (2) it 
was held that in the absence of proof that 
a building belonging to the Zamindar 

1. 25 L. j. (Oh.) 796. 

2. (1882) 4 All. 881. 
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was excluded from sale, the sale of his 
‘rights and interests" in the village 
passed such building to the auction pur¬ 
chaser. Similarly in Banlci Lai v. Jagat 
Naram{5)ii was held that a Kothi or 
other building situate within a Zamindari 
area would be included in and pass with 
the Zamindari unless the contrary is 
shown oy evidence of the circumstances 
from wiiich it may properly be inferred 
that the building is not an appurtenance 
of the Zamindari. In Asghar Reza Khan 
V. Mahomed Mehdi Hossein Khan (4) 
their rx)rdships of the Judicial Committee 
held that the deed which contained no 
words of exception or reservation and 
was ample in point of language to pass 
the land on which the ba^ar was situated 
did pass the same in the absence of words 
showing an intention to exclude it. 

The-e cases are of little assistance to 
the plaintifT. It is no doubt true that the 
palace building is an appurtenance to the 
Zamindari but the rule laid down in these 
cases is that there is the presumption in 
favour of the inclusion of such a building 
unless there is anything to show that U 
was excluded expressly or by implication. 

(S0(3 I. L. R, 4 All. 381 already referred 

to). 

In Sakhawat AH Khan v. Mtihammnd 
Abdul Karim Khan (5) it was clearly laid 
down that the doctrine that the ^ale of a 
Zamindari included also buildings situated 
whithin the Zemindari is applicable only 
in the absence of evidence indicating an 
intention to exclude them from the sale. 

The determination of the question solely 
depends upon the right construction of 
the deed of mortgage, and in my opinion 
there is an indication of an intention to 
exclude the residence of the Zemindar 
from the security. 

There was a subsidiary argument ad¬ 
vanced before us on behalf of the 1st 
defendant which related to certain objec¬ 
tions to the terms of the proclamation of 
^ale.^ It has not been shown that the 
portion to which exception has been taken 
IS likely to cau^e any prejudice to the 
1 st defendant; and even apart from this 
he has not satisfied us that at this sta^e 
\ve^n interfere with the portion of the 


9. 

4 

6 . 


n73)=fl900) A.W. N 81 

qr ■ C.W.N 482: 
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order relating to tlie terms *of the procla" 
mation. 

In the result we allow the appeal to the 
extent of permitting the proclamation to 
be amended by excluding the palace build¬ 
ing of the Zemindar, and in other respects 
the appeal fails. Each party will bear 
his own costs of this appeal. 

S^NCER J ; -I agree. The specification 
of the mortgaged property at the foot of 
the mortgage deed obviously controls the 
words in the body of the deed “ the villa^^e 
of Kovilur which is included within tL 
undermentioned boundaries, which is 
attached to our Zamin, which belongs to 
us ancestrally and is in our enjoyment, 
and which is made liable under Nagappa 
Chettiar s decree and is capable of yield¬ 
ing an annual melvaram kist of Rs, J ,000 ” 

If what was mortgaged was expressed 
as all that lies within the 4 boundaries” 
given I should hold that the family 
residence of the Zamindar, or palace as it 
IS called, was included ; but it cannot be 
part of the 356 Velis 8 Mahs and 30 Kulis 
of wet and dry fields, and as there is a 
sweeping clause following the specifiica- 
tion-of cultivable lands, the other items 
should be taken to be aj.-sdem generis 
with those that are specified. I do not 
think such an important item as a 
amily residence can have been intended 
to be covered by the description given 
in these words— the rest of the lands 
be they a little more or a little less’ 
together with the waste lands, poram- 
boke and other lands, all sorts of tre^s 
topes, wells, ponds, tanks, embank¬ 
ments, fruit trees, timber trees font 
paths, hills and dales, etc " in T. 
detailed description the omission of 
house sites, houses and other super¬ 
structures ,s conspicuous. As for tho 
cases quoted, none of them to ” 
all fours with this. In Ahu H 

Ramzan Ali ( 2 ), it was held that tL* kilk 

Zemindars rights and interests in 

village of Hajipur. There was no spedfi! 

catmn of what was meant bv the viSal 

of Hajipur, as there is here of the village 
of Kovilur. In Banki T ni 7 ^® 

Narain ( 3 ), the determination'"'of‘'tte 

passed by the .sale turnS tin^°'' 

a consideration of what was at'iLdred b 
the warrant of in 

MMi "nSiZ 



514 


KOONAMVELLI UNNARA V. KUSHI RAMAN {Wallace, J.) 1923 HadvaS 


Khan (4) “ b&;'ars ” were included in the 
operative part of the mortgage deed. So 
the Judicial Committee held that the 
interests of the defendant Zamindar in 
the Kutubgunge bazar passed by the sale. 

Ground 4, in the Memorandum of Ap¬ 
peal raises a question as to the terms of 
the sale proclamation. On this point no 
appeal lies. I agree with the order pro¬ 
posed. 

Decree modified. 


* 1923 Madras S14. 


SCHWABE, C. J. AND WALLACE, J. 

Koonamvelli Unnara and 

others ... Appellants. 


V. 

Koyiparambath Perinkitayil 

Ktmhi Raman and others... Respondents. 

S. A. No. 419 of 1920, dated 11th 
December 1922, against the decree of the 
Court of the Temporary Sub. J.. of Telli- 
chery in A. S. No. J96 of 1918. 

(а) Qivil P. C. S. l\ —Ambiguous decision-- 
Value ae Raa judicata. 

A judgment in a matter of res judicata must 
stand by itself. It decides what it purports to 
decide, no more and no less. If there is any 
ambiguity as to what it decided, which cannot 
be oleatod up without further evidence, then it 
will not be a clear finding and therefore not a 
case of res judicata at all. 

[P. 516, Col. 1.] 

(б) Civil P. 0. (1908) 0 21, R. 99 (1982) 

8. 831^ Oder under, whether operates as res 
Judioata. 

Where it is sought to give the formality of the 
legal effect of a decree to an order un*ier S. 831 
in order that it may bo used as res judicata, 
there ought to be a formal array of parties, 
framing of Issues and trial as laid down in 
8. 831 and if the petition has been wrongly 
treat'cd as a merely interlocutory application in 
the suit, it cannot be placed on the same footing 
as a suit itself Therefore the order in a mis- 
oellanoous petition would not operate as res 
judicata-^^ Bom. Xi* R- 986 Poll. 

[P. 515, Col. 2.] 

C. V. Anonthakrishna Iyer .—for the 
AppelHnt. 

C. Madhavan Nair, K. P. Ramakrishna 
Iyer and B. Poker-‘ior the Respondents. 

Wallace J.— The substantive points 
for decision in this appeal are two—both 
questions of res'judicata. The plaintiffs 
(contesting respoad 0 nts)[-are the junior 
members of a'Marumakkattayam tarwad 


in Malabar and they bring this suit to 
eject among others the appellant from the 
plaint property on the ground that the 
plaint property is the property of a Deva- 
swom which is itself the property of their 
tarwad. The appellant claims under the 
third defendant, who was the son of one 
Sankaran, and claims that the plaint pro¬ 
perty was the property of Sankaran, that 
Sankaran followed Makkathayyam law 
and that the third defendant therefore 
succeeded to the property after his 
father’s death and passed it on to him. 
On this point, the plaintiffs claim that 
Sankaran followed Marumakkathayam 
law, and therefore his successor-in-title 
to the property was not the third defend¬ 
ant but their own tarwad, of which, ac¬ 
cording to them, Sankaran was the 
Karnavan when he died. One of the main 
points for decision by the lower Courts, 
therefore, was whether Sankaran's pro¬ 
perty descended to his son or to the 
plaintiffs* tarwad, in other words, whether 
Sankaran followed Makkathayam or 
Marumakkathayam law. This very ques¬ 
tion was raised and decided in a previous 
suit, O. S. No. 433 of 1898 on the file of 
the District Munsiff of Payyoli to which 
the third defendant and the then Kar-| 
navan of the plaintiffs’ tarwad were 
parties, and it was then decided that 
Sankaran followed Makkathayam law,I 
and that the Karnavan of the tarwad was! 
not his heir. This finding was upheld onl 
appeal by the District Court of North! 
Malabar and is a final decision binding on! 
the parties and their successors-in-title. 
The plaintiffs contend that this decision 
is not r 5.9 against them, but wej 

are of opinion that that contention can-1 
not prevail and that the lower Courts! 
have erred in holding that it is not. ! 

2, The plaintiffs’ contention, which 
has been upheld by the lower appellate 
Court, is that O. S. No. 433 of 1898 was 
dealing with a case of self-acquisition of 
Sankaran and that in such case it was 
not necessary for the Court to record a 
general finding that Sankaran followed 
Makkathayam law, and that therefore the 
finding, being unnecessary for the decision 
of that case, does not constitute res 
judicata. It was argued further that, 
even if it did not appear on the face of 
the record inrthat suit that the Court was 
dealing with»a case of self-acquisition, it 
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will still be open to the plaintiffs in this 
suit to adduce evidence to prove that it 
was so. To the latter proposition we 
must demur. A judgment in a matter of 
res judicata must stand by itself. It 
decides what it purports to decide, no 
more and no less. If there is any ambi¬ 
guity as to what it decided, which cannot 
be cleared up without further evidence, 
then it will not be a clear finding and 
therefore not a case of res judicat i at all. 


the grounds of appeal to the District 
Court against 'the decision in O. S. No. 
43j of 1898 —Vide Ex. II—-which shows 
clearly that the general point as to the law 
governing Sankaran’s property was direct¬ 
ly raised. 

5. As to the second, in order to make 
this clear, it is necessary to refer to a 
further litigation covering the very pro¬ 
perty now in the suit. In O. S. No. 195 
of 1902, on the file of the District Munsif 


3. A consequential contention by the 
plaintiffs that Sankaran followed Makka- 
thayam as regards his self-acquisition 
and Marumakkathayam as regards his 
tarwad property appears to us to be a 
pure speculation and contrary to the 
decision in O. S. No. 4jj of 1898. 
Taking the judgment in that suit as 
it stands, we can find nothing in it fco 
indicate that the Judge was dealing with 
any case of seif-acquisition, but much to 
the contrary effect. The subject matter 
of the suit was an amount due to Sanka¬ 
ran on the redemption of a kanom which 
had been paid into Court pending the 
decision as to who was his legal represen¬ 
tative, and the issue to be decided definite¬ 
ly was who was his legal representative en¬ 
titled to the money. The karnavan sued on 
the ground that Sankaran followed Maru¬ 
makkathayam and the third defendant 
pleaded that Sankaran followed Makkha- 
thayam. The issue was perfectly clear, 
and the finding equally clear, that Sanka¬ 
ran followed Makkhathayam. There is 
no suggestion anywhere that it was a case 
of intestacy in the matter of self-acquired 
property. The lower appellate Court has 
assumed without giving any reasons that 
the suit related to self-acquisition. It was 
obviously strongly iniluenced to that 
assumption by its conclusions that the 
property in the suit before it, belonged to 
the plaintiffs* tarwad and not to Sanka¬ 
ran s son. We must dissent from its 
assumption and hold that the question 
whether Sankaran followed Marumakka¬ 
thayam or Makkathayam is res judicata 
in a decision binding on the plaintiffs and 
their tarwad. 

4. Apart from the judgment in that 
suit, there are three strong indications 
that the plaintiffs’ tarwad had never 
dreamt that the judgment applied only to 
Sankaran s self-acquisition until theappeal 
in the lower appellate Court. The first is 


of Quilandy, the third defendant sued as 
heir of Sankaran a lessee under Sankaran 
for the recovery of the present property, 
and the suit was resisted by the present 
first defendant,(now Karnavan of plaintiffs’ 
tarwad, but not then Karnavan), on the 
ground that he held the property as mana¬ 
ger of the Perinkitayil lihagavathi Deva- 
sworn which owned it. According to the 
plaintiffs’ in the present suit the Devas- 
worn belongs to the plaintiffs tarwad. 
So the issue in that suit again raised the 
question whether the successor to Sanka¬ 
ran’s rights was his son or the plaintiff’s 
tarwad. It was there again held that 
Sankaran followed Makkhathayam and 
not Marumakkathayam and that his son 
was his successor-in-title. 


6 . When the third defendant took out 
execution proceedings and attempted to 
get delivery through the Court the then 


Karnavan of the plaintiffs’ 


tarwad 


obstructed the delivery and claimed the 


property for the tarwad. This matter 


was decided by the District Munsiff in 


M. P. No. 9J6 of 190j, and by his order 
in that he decided against the tarwad, and 
ordered the obstruction to be removed on 


the ground that the tarwad’s claim had 


already been negatived and the third 
defendant got delivery of the property on 
2nd May, 1903. It is significant that 
even in these proceedings there was no 
suggestion that the previous suit O. S, 
No. 433 of 1898, which was referred to 
and relied on by the third defendant 
throughout in O. S. No. 195 of 1902, 
related to Sankaran’s self-acquisition! 
Some attempt to save the property for the 
tarwad was made in the execution pro¬ 
ceedings, but even there, so far as appears 
irom the order, the contention in the 
reply petition by the karnavan which has 
not been produced before us, was merely 
that the previous suit referred only to 
some property ot Sankaran apparenUy 
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not that it referred to self-acquired 
property. So that even so much nearer 
the date of the judgment in the 1898 suit 
as 1903, the karnavan did not plead that 
the 1898 suit was concerned with a case 
of self-acquisition. It is important to 
note that although in the suit O. S. 
No. 193 of 1902, the same claim as is now 
put forward, namely, that the suit pro¬ 
perty, belonged to the Devaswom, was 
advanced, still it was there never sought 
to distinguish the nature of the third 
defendant’s title to kanom money in O. S. 
No. 4JJ of 1898 from that of his claim to 
the alleged Devaswom property in O. S. 
No. 195 of 1902. It is very unlikely that 
if such a distinction could, with any 
plausibility, have been then made, it 
would not have been then made. 

7. The third point of significance is 
that the tarwad set down under this deci¬ 
sion in the execution proceedings for 11 
years and then brought the present suit, 
and that the present suit is one not by the 
karnavan but by the junior members of 
the tarwad, while the karnavan is made 
the first defendant, although he, through¬ 
out his written statement,fully supports the 
plaintiffs with a merely nominal plea, as 
an excuse for making him defendant that 
the plaintiffs are not entitled to possession 
of the property as against their Karnavan. 
With the question whether such a suit 
for ejectment by the junior members of 
the taPA'ad only, will lie at all we are not 
here concerned. But, apart from that, it 
is obvious that the position of the karna¬ 
van as a defendant instead of as a plaintiff 
in the suit was dictated by the strong cons¬ 
ciousness of the plaintiffs that the karna- 
wan was already bound by the decision in 
O. S. No. 43j'of 1898, if not also by that 
in the execution proceedings, and that the 
present suit, is filed in a sort of desperate 
hope that the Court might not hold this 
matter res judicata against the junior 
members: and that the idea that it might 
be contended that the property in O. S. 
No. 433 was self-acquisition had not then 
occurred to the plaintiffs’ tarwad. 

8 . It is therefore evident that there is 
not even any real probability that the 
property in O. S. No. 4 j 3 was self-acqui¬ 
sition, and that the plaintiffs were aware 
of that. We hold, however, for reasons 
already given, that the question of inheri¬ 
tance of the property of Sankaran, 
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whether self-acquired or family, was 
directly and substantially in issue between 
the predecessors-in-title of the present 
litigants and was once for all decided bet- 
weeen the third defendant and the prede¬ 
cessor-in title of the plaintiffs in O. S. 
No. 433 of 1898, and that that finding is 
binding on the plaintiffs and we would 
uphold the decision of the Court of First 
Instance on this point. As remarked by 
that Court, this is enough to dispose of the 
suit, but we will deal with the other part 
of the appellant’s argument, namely, that 
the decision in Execution Proceedings in 
M. P. No. 936 of 1903 already noted is 
3lso res judicata B.nd ha.d the force of a 
decree which not being set aside by 
appeal or otherwise still binds the plain¬ 
tiffs. 

9. The proceedings on the claim peti¬ 
tion in 1903 fell under Ss. 328 to 331 of 
the previous Civil Procedure Code. Under 
S. 331 when such a claim of a third party 
was put in the claim had to be registered 
as a suit, the result being that the order 
passed therein would have the force of a 
decree. We are satisfied that in this 
Miscellaneous Petition, the District 
Munsif did not follow the procedure laid 
down in S. 331. He disposed of the 
matter merely on the petitions and on his 
decision in the suit itself. The appellant 
contends that, notwithstanding the defect 
in procedure, the order directing removal 
of the karnavan’s obstruction is neverthe" 
less a decree, and relies on Gopala v. 
Fernandes (1) and Fonmdro Deb Raikut 
V. Rani Jugodishwari Debt (2). These 
cases do not seem to be in point. They 
were cases where the Court had refused 
altogether to act under S. 331 and the 
rulings were to the effect that such refusal 
was tantamount to rejecting a plaint. No 
doubt when the procedure under S. 331 
has been properly followed the decision 
will have the force of a decree; vide 
Muttammal v. Chinnana Gounden (3), but 
we are satisfied that in this case the order 
has not been based upon the proper pro¬ 
cedure and that where it is sought to give 
the formality of the legal effect of a decree 
to such an order in order that it may be 
used as res judicata, there ought to have 
been a formal array of parties, framing of 


1- (lS9:j) lb Mad. 127. 

2. (1887) 14 CaI. 234. 

3. (1882) 4 Mad. 220. 
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issues and trial as laid down in S. 331 
and we hold, as it was held in Vishnu v. 
Ramackandra (4) that if the petition has 
been wrongly treated as a merely interlo¬ 
cutory application in the suit, it cannot 
be placed on the same footing as a suit 
itself. We therefore hold that the order 
in the Miscellaneous Petition is no bar to 
the present suit and is not res judicata 
against the plaintiffs. 

10. We will note very briefly one 
other point raised before us on behalf of 
the Karnavan, 1st defendant. When the 
appeal from the Original Court first came 
up to the District Court the latter reman¬ 
ded the case for findings on three points. 
On the firsts two- of these the Original 
Court on remand held that the plaint pro¬ 
perty was not the exclusive property of 
Sankaran, but belonged to the Devaswom 
and was trust property owned by the 
plaintiffs’ tarwad. In these findings the 
lower Appellate Court concurred. It is con¬ 
tended that here we have concurrent find¬ 
ings of fact binding upon this Court, but 
these concurrent findings of fact are not 
based on the consideration of any title in 
the plaintiffs’ tarwad separate from their 
pleaded title to succeed to Sankaran. It 
may be that the plaint property was 
originally Devaswom property and that 
Sankaran succeeded to it as Uralan from 
his maternal uncle and not from his father, 
but the question whether plaintiffs are 
the heirs of Sankaran has, as we have 
held, been finally decided against them in 
O. S. No. 433 of 1898, and plaintiffs are 
not now suing on any other footing than 
their right to succeed to Sankaran and if 
the lower Courts have erred, as they have, 
in law in holding that the plaintiffs 
succeeded Sankaran, the concurrent find¬ 
ing of fact is also wrong in law. The 
plaintiffs who are the junior members of a 
tarwad, are not suing on the footing of 
trustees or Uralans to recover trust pro¬ 
perty. They sue,under title from Sankaran, 
to eject the 4th defendant from property 
which he holds through the son of Sanka¬ 
ran, and their title to succeed to Sankaran 
has been finally negatived by a decision 
which lays down in effect that Sankaran 
was not the karnavan of any Marumakka- 
thayam tarwad, and therefore that his 
Uralanship could not descend by Marii- 
makkathayain law to them or their tarwad, 

4. (1907) 9 Bom. L. li, 9a6. 


11. We are therefore of opinion that 
the lower appellate Court has erred in law 
in its decision. Its decision is therefore 
reversed and the plaintiffs’ suit dismissed 
with costs throughout to the fourth de¬ 
fendant. 

Appeal allowed: suit dismissed. 
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S. A. No. 1568 of 1920, dated 20th 
December 1922, against the decree of the 
Distict Court oi Guntur in Appeal Suit 
No. 481 of 1916. 

Hindu Lato — Adu^^Ltcn-^iion dying after 
attaining majority iower .of mother to aaopt. 

There is nochiug la 41 M 855, P.r . on which to 
findoa priiiciple that the mere attainineLt oi 
majority by the cr the adopted son divests 
his mother of the lower to adopt lo he’ husband 
in the event of that son's death without heit. 
Under the Hitiou Law a minor can marry to 
get legitimate sons and his \'.iuow can adopt to 
h:m. ao that, even a uAi.oi fulhi the tests 
laid down in that case t! oegh he has not yet 
come into full disposing possession oi his 

(Case law (il^^ouebed). iiS M. L. J. 'i98aD(i26 
M. L- i. ^04. Dinfi- 

[P. 520 Col. 2.] 

P. Narayanamurthi~~ior the Appel- 
lants. 

P. Somasiindaram—ioY the Respond¬ 
ents. 


Schwabe. C. J.:^The facts of this case 
are, one Venkata Somayajulu died leav¬ 
ing a widow and a son, Subbanna Sastri. 
T. he son died 26 years ago unmarried at 
the age of 25. In 1913, the widow 
adopted the second defendant with the 
consent ot the sapiudas as the son of her 
late husband. The question to be decided 
is whether this adoption is good or bad 

That a Hindu widow can adopt a son 
in order to carry on the line and provide 

for the due performanco of the obsequies 

of her husband, either with the authority 
of the husband or with the consent of the 
husband s sapindas, is well established in 
this Presidency. It is also well established 
that this powei ol adoption can be exercised 
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on the death of a son or adopted son, as 
often as occasion arises : but it is also esta¬ 
blished that there is some limit to the exer¬ 
cise of this power and that it can become 
exhausted. It is argued in this case that the 
limit is reached as soon as a son, natural or 
adopted, either marries or attains an age, 
which is put alternatively as that of at¬ 
taining majority, that is 18, or that of 
attaining full legal capacity to himself 
adopt a son, which was held in Tarachum 
Chatterjee v. Sureshunder Mukerjee (l) to 
be sixteen. No direct authority for this 
proposition can be found in any of the 
Indian Reports, but it is based on a dic¬ 
tum of the Privy Council in Madana 
Mohana Deo v. Purushottama Deo (2), 
which I will deal with more fully here¬ 
after. The limit to the authority to 
adopt is stated in the judgment of the 
Privy Council in Mussammat Bhoobun- 
moyee Debia v. Ramakisfiore Acharj 
Choundhury (j), which judgment was ex¬ 
plained and the principle re-affirmed in 
Pudma Coomari Debi v. The Court oj 
Wards (4) and Thayammal v. Venkata- 
rama (5). The principle to be deduced 
from these three cases is stated in the 
judgment of Chandravarkar, J. in the 
Full Bench case of Ramakrishna v. Sham 
Rao (6) thus : “Where a Hindu dies 
leaving a widow and a son, and that son 
himself dies leaving a natural born or 
adopted son or leaving no son but his own 
widow to continue the line by means of 
adoption, the power of the former widow 
is extinguished and can never afterwards 
be revived.” The principle so laid down 
has the approval of the Privy Council in 
Madana Mohana Deo v. Puroshothama Deo 
(2), No subsequent adoption will be al¬ 
lowed, which will divest a right vested by 
inheritance in some person other than the 
son or the mother herself as representing 
the son. So, if a son dies leaving either a 
son or a widow, the mother can no longer 
adopt as the estate is vested in the son’s 
son or if there be no sons, in his widow, 

(1) (1890) 17 Cal. 122=16 I. A. 166 (P.O.) 

(2) (1918) 41 Mad. 865=35 M. L. J. 188=5 
Pat. L. W. l7U=a L. W. 167=16 A. L. J. 725= 
(1918) M. W. N. 621=24 M. L. T. 281=28 C. L. 

J. 403=20 Bom L. E. 104=23 C- W. N. 177=46 

I. A. 156 (P. 0.) 

(3) 10 M. .1 A. 279. 

(4) tl882) 8 Cal. £02. 

(5) (1887) 10 Mad. 205=14 I. A. 67= 

5 Sat. 10 (P. C.) 

(6) (1902) 26 Bom. 526=4 Bom. L. B. 816. 


she having a right to adopt a son to her 
husband. There is direct authority that 
the limit is not reached when the son diet 
though of age without leaving a son or 
widow in Venkappa Bapu v. Jivaji Krishna 

(7) where a son had attained the age of 30 
before his death and had married but left 
no widow, and in Sangappa v. Vyasappa 

(8) , where he attained the age of 30 and 
died unmarried. This very point was also 
mentioned in Mussammat Bhoobun Moyee 
Debia v. Ram Kishore Acharji Choudhury 
(3) in the Judgment of Lord Kingsdown, 
where he stated, " If Bhowanee Kishore 
(that is, the son) had died unmarried, his 
mother would have been his heir and the 
question of adoption would have stood on 
quite different grounds. By exercising the 
power of adoption she would have divested 
no estate but her own, and this would have 
brought the case within the ordinary 
rule. ” The ordinary rule referred to 
there is. as I understand it, the rule sub¬ 
sequently so clearly stated in the judg¬ 
ment of Chandavarkar, J. This state¬ 
ment was obiter that is a clear indi¬ 
cation of the then view of the Privy 
Council. 

Turning now to Madana Mohan Deo v. 
Purushothama Deo (2), in that case a 
widow adopted a son who died leaving a 
widow, and it was held following the cases 
quoted above that the right of adoption 
by the first widow had been exhausted. 
But after approving the principle laid 
down in the judgment in Ramakrishna 
Ramachandra v. Shamrao Jeshwant (6), 
their Lordships stated that they were of 
opinion that ' the principle must be taken 
as applying so as to have brought the 
authority to adopt conferred on the first 
widow to an end when the son whom she 
had originally adopted died after attaining 
full legal capacity to continue the line 
either by the birth of a natural born son 
or by the adoption to him of a son by his 
own widow. ” It is to be observed that 
it does not say, after himself attaining 
fulhage or the right to adopt a son. ” 
Their Lordships however went on to say 
that “ they do not desire to be under¬ 
stood to say that, even in the absence of 
authority in the son’s widow to adopt, the 
succession of the son and his dying after 
attaining full legal capacity to continue 

7. ( 1901 ) 26 Bom. 806=2 Bom. L. R. 1101. 

8. 8 Bom. P. J. 684. 
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the line would not in themselves have 
ibeen suflScient to bring the limiting prin¬ 
ciple into operation, and so to have so de¬ 
termined the authority of the first widow, 
who was not the widow of the last owner, 
and could not adopt a son to him." I un¬ 
derstand this to mean that their Lord- 
[ships wish it to be understood that they 
[do not give any decision on the point, 
[which is the point in this case, and per- 
[haps indicate that the inclination of their 
tninds was against the contention that 
'such adoption was permissible. But the 
point was not before the Council and did 
not arise in that case, and it would bo 
most dangerous to treat a dictum of that 
kind as an authority. 

When a point directly arises for deci* 
sion it is the duty of the Court to consider 
the point for itself, giving of course due 
weight to any words which fell, although 
obiter from their Lordships. I can find 
no authority in any decided case and the 
respondents have been unable to call our 
attention to any authority from the usual 
sources for ascertaining Hindu Law, in 
support of the proposition. If there is 
any such limit, it is not in my judgment, 
open to us to find it on the material 
before us. It is to be observed that in 
VeerabJiai Ajubhai v. Bai Hirabai (9), 
Lord Lindley, in delivering the judgment 
of the Privy Council remarked referring 
to this point that no authority had been 
produced before the Privy Council in 
support of it. I wish to refer to two cases 
which give some appearance of support 
to the suggestion of the existence of this 
limit, viz., Ananda Bheema Deo v. Kunja 
Bchari Deo (10), the headnote of which 
runs as follows:—“ The power of a 
widow to adopt is not limited in point of 
time by the fact that a line of her hus¬ 
band's heirs have in succession come into 
possession of the estate. The limit to 
such power is when the husband's adopt¬ 
ed son attains full age and so full capa¬ 
city to continue the line by natural born 
sons or by adoption." That headnote is, 
in my judgment, incorrect, for the case 
does not decide anything of the kind. It 
is true that Wallis, C. J. in his judgment 
states that the Privy Council in Mus- 
ammat Bhoobun Moyee Debia v. Ram 


9. (1903) 80 1. A. 294=27 Bom. 492. 

10. (1918) 26 M. L. T. 204=9 L. VV. 385= 
(1919) M. W. N. 62=49 I. C. 929. 


but that observation does not appear to 
be borne out by a study of the judgment 
of the Privy Council in the case. It was 
unnecessary for the decision of the case 
in Ananda Bheema Deo v. Kunja Behari 
Deo (10), and must be treated as obiter. 
In Venkatarama Aiyar'v, Gopalan (11), 
the decision in which case appears to be 
right, both the Judges explained what 
they understood to have been decided by 
the Privy Council in Madana Mohana 
Deo V. Purushothama Deo (2). They 
took the dictum which I have discussed 
above and read it as though it were a 
judgment. I do not agree with the obser¬ 
vations of either Judge on the true mean¬ 
ing to be attached to the judgment of the 
Privy Council in that case. 

The District Judge in this case took the 
interpretation put upon the words in 
Madana Mohan Deo v. Purushothama 
Deo (2), by this Court in Venkatarama 
Aiyar y. Gopalan (\l)'d.nd therefore held 
that this adoption is bad. For the reasons 
stated above I think his conclusion is 
wrong. 

The appeal will be adjourned a fort¬ 
night for further consideration and for 
enquiries to be made as to what took 
place in the Court below, so that we can 
decide whether to enter judgment or to 
send the case back to the District Judge. 
The respondent must pay the costs 
throughout. 

Wallace,!,:—The respondent relies, 
as the District Judge has relied, on the 
phra^^eology in certain passages in the 
Privy Council judgment in Madana 
Mohana Deo v. Purttshotha7na Deo (2) 
and on the interpretation of those passages 
by a Bench of this Court in Venkatara^na 
Aiyar v. Goplan (11), 

The first passage is that the mother's 
authority to adopt must have come to an 
end when the son she originally adopted 
died, after attaining full legal capacity to 
continue the line either by the birth of a 
natural-born son, (as distinguished from 
an adopted son) or by the adoption to 
him of a son by his own widow. The 
events which put an end to the mother's 
power to adopt to her husband in that 
view are either that her son or adopted 


11. (1918) 36 M. L. J. 698=24 M. L. T. 440= 
(1918) M. W. N. 779=9 I. L. W. 43=49 I. a 48. 
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son should have a legitimate son or should 

leave a widow, that is, the essential pre¬ 
requisite is not the attainment of . his 
majority or even his succession to the 
estate, but that he has or has had a wife 
with the result that he leaves either a 
son to her or that she survives him as his 
widow. The common result in either event 
is that the deceased son’s estate is on his 
death vested not in his mother but in his 
-on or widow. Therefore their Lordships, 
T consider, are not propounding any new 
nrinciple but are taking their stand on the 
old principle enunciated by the PrivyCoun- 
jcil in Rim^ama v. Achama and Atchama v. 
Ramnnndhn (12) and Bhoo~ 

Ivm Movee Debia v. Ram Krishore Acharji 
Choiidhurv (3) namely that when the 
estate is vested in some heir succeeding 
to, but directly from the deceased son, 
his mother will not be allowed to adopt to 
her husband so as to divest that heir. 

The second passage in their Lordships’ 
indgment relied on does not seem to me 
to carry the ca =^0 any further. It is to 
the eTect “ that their Lordships do not 
desire to be understood as saying that 
even in the absence of any power in the 
son’s widow to adopt, the succession to 
Brojo Kishore (that is the son) and his 
dying after attaining full legal capacity to 
continue the line would not in themselves 
have been sufficient to bring the 'limiting 
principle into operation, and so to have 
so determined the authority of Adikonda’s 
widow, who was not the widow of the last 
male owner, and could not adopt a son to 
him.” Here again the phrase “ succes¬ 
sion to Brojo Kishore” does not to my 
mind mean anything more than that he 
has come into the estate Had it meant 
attainment of his majority, that simpler 
phrase would have been used. I note 
hirther that that succession in itself is not 
sufficient to have determined the authority 
of Adikonda’s widow, but that it must be 
coupled with the capacity to continue the 
line as previously explained, that is, 
coupled with a legal marriage. It is only 
from such a marriage that there will 
emerge an heir to continue the line in 
ligitimate descent and therefore, until 
such marriage, the full legal capacity to 
continue the line is not consummated. 
That marriage itself is not the whole test, ' 
but such a marriage as leaves a heir, a 

■ I ■ ■ ■ ^ 

H. (18«) 4 M. I. A. 1. 


son or a widow, to the deceased has been 
laid down in Venkappa Babu v. 
Krishna (7). 

That I think is the meaning of Madana 
Mohana Deo v. Purushothama Deo {2), in 
which their Lordships were dealing with 
a case where the adoption pleaded before 
them would have divested the adopted 
son’s widow of the estate, it not having 
been shown that the son’s widow herself 
had no power to adopt to her husband, 
and the Board purported to follow 
and were in full agreement with the deci¬ 
sion in Ramakrishfta v. Sham Row (6) 
based on Mussammat Bhoobm Moyee 
Debia v. Ramkishore Acharji Choudhury 
(3) Padma Coomari Debi v. The Court of 
Wards (4) and Thayammal v. Venkata- 
rama (5) and held that the principle laid 
down in this case determined that case 
also. I find nothing in Uadana Mohana 
Deo V. Purushotham Deo (2) on which to 
find on principle that the mere attainment 
of majority by the son or the adopted son 
divested his mother of the power to adopt 
to her husband in the event of that son’_ 
death without heir. Under the Hindu 
Law a minor can marry to get legitimate 
sons and his widow can adopt to him, s_ 
that, even a minor may fulfil the tests! 
laid down in Madana Mohana Deo v. 
Purushothama Deo (2) though he has not 

yet come into full disposing possession of) 
his estate. 

There is therefore nothing in that case) 
to support the District Judge’s interpre-’ 
tation of it as meaning that the full legal 
capacity to continue the line is equivalent 
to attaining majority, in a case where the 
son has attained age but dies unmarried. 

In this matter there appears to be no 
virtue in law in the attainment of 
majority and hence, when that is the 
only bar pleaded, there seems no reason 
for distinguishing between a mother’s 
power to adopt to her husband when the 
minor son or adopted son has died, from 
the power to adopt to him when the 
major son or adopted son has died leaving 
no heir to himself who will be ousted from 
the estate by such adoption. See again 
Venkappa Bappu v, Jivaji Krishna (7). 

Hence the mere attainment of majority 
introduces into the problem no new factor 
on which the respondent can rely for its 
solution. The purpose of adoption is to 
perpetuate the lino, and if the only son 
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dies without leaving any one to per¬ 
petuate the line, there seems no good 
reason for restricting the power cf his 
mother to perpetuate it in the only 
way she can, by adopting a son to 
her own husband. No direct authority 
to the contrary has been produced by 
the respondent while there is much 
authority in its favour. 

I therefore agree with the view of 
the learned Chief Justice. 

This Second Appeal having been 
posted for further consideration, the 
Court delivered the following jugment. 

Schwabe C. J Matter having 
come up for further consideration, 
we think that judgment should be 
entered for the defendantsin the suit. 

The question was raised before the 
Subordinate Judge as to whether the 
sapindas have in fact consented to 
the adoption or whether they or some 
of them must be taken to have con¬ 
sented. The Subordinate Judge 
decided that i''^ue in favour of the 
defendants and the question formed 
part of the grounds of appeal before 
the District Judge. The District 
Judge’s note- >]iow that it wa^ 
argued before him that these sapindas 
had no power to authorise the 
adojuion. It al>o appears from his 
notes that the (jue'tion covered by 
the first i'^sue. namely whether the 
relations or persons who were des¬ 
cribed us remoter reversioners could 
authorise ado]>tion, was argued be¬ 
fore him, for we find his notes on 
issue 1 contain reference to the 
question wliether the reversioners 
were invited and reference to the 
defendant’s witnesses i, 3 and 4 and 
a suggestion that the witnesses 4 
and 5 wore interested witnesses. I 
can see no reason why this matter 
has been gone into at all before him 
unless it was on the question whether 
or not tlie sapindas had duly 
autiiorised thi- adoption. Further 1 
find in the Judgment itself of the 
District Judge (paragraph 2) a passage 
in which he discusses whether the 
consent of two cf these reversioners 
was in fact given, and in answer he 
finds that, in respect of one of them, 
as he had been adopted himself into 
another family his consent was 
unnecessary, and as to the other one 

1923 M— 66-67. 


after exarriining the exhibits, he 
finds that he had power to give 
authority to adopt. This is enough 
in my judgment to show that the 
learned Judge did dispose of the 
question of fact before him, and, of 
course, on that question of fact, no 
second appeal lies. 

I therefore think that the wliole 
matter has been disposed of and 
judgment must be entered for the 
defendants. The respondents must 
pay the costs throughout. 

Appeal allowed. 
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Rajaratnam Iyer alias f^aparam — 

Petitioner. 


V. 

Halasyasundaram Iyer and others-^ 
Respondents. 


Civil. Rev. P, No. 217 of 1922, dated 
7tli December 1^22 against the order 
of the Court of the 8uh. J. of Tanjore 
in I. A. No. 263 of 1921 


t\ F. Code 0 , 2 /?. 2a {JJ-SuU ayainM Hindu 
tndou'^Adoption of 2 >l^intiff in quesition- 
liKjht of reversioner to be joined. 


itie most important question involved in the 
suit was whether the plaintiffs adoption bv 
aefoiulant No. 1 widow was true and valid and 
the same question would in the natural course 
If the plaintiff persisted in his claim arise 
again on the 1st defendant’s death between him 
and the reversioners, whosoever at that time 
they may be ; held the reversioners are proper 

thougli not necessary parties. 25 C. L J. 391 


It would be strange if a person who. would 

be represented by a party on the record and 
bound by the decision aga list that party is to 
be debarred from himself appearing to protect 
hiK interests. 11 M. I. A. 241 and 2i Mad 188 
Kef, 11 M 1 A 2^1 34 Mtd. 188 Appr. [P. 522 

L/. l,4j 

S. Hamnswami ^//er-for the Petitioner. 


M. &. Venkalarama Aiyar, S. Jagadesa 

Aiyar and A. Krishnamami fyer _for 

the Respondents. 


Judgment.— The order I am asked 
to revise is one made in a suit by the 
plaintiff, here petitioner, for the re¬ 
covery of possession of properties 
comprised in an estate, of which the 
Ipt male owner was one Sundaram 
Ayyar. The plaintiff’s father was. it 
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is the plaintiff’s case, adopted by the 
1st defendant, the widow of Sundaram 
Ayyar. The plaintiff sues on the 
ground that he has been unlawfully 
excluded from the plaint properties by 
that widow on account of an invalid 
agreement entered into between her 
and the 2nd defendant. The 
lower Court’s order is one made 
on the petition of the present 
respondents alleging that they are the 
nearest reversioners to Sundaram 
Ayyar and asking that they may be 
made defendants in the suit. There 
was in this petition an allegation of 
collusion between the plaintiff and 
the 1st defendant. But in its order 
making the respondents parties the 
lower Court has not referred to any 
grounds for that allegation or record¬ 
ed any finding in favour of it ; and no 
stress has been laid upon it in this 
Court. 

The question then is whether the 
lower Court’s order was one which it 
was competent to make under 0. i, R. 
10, Cl. (2) Civil Procedure Code, that 
is, whether the presence of the res¬ 
pondents before the Court was neces¬ 
sary in order to enable theCourt effec¬ 
tually and completely to adjudicate 
upon and settle all the questions in¬ 
volved in the suit. 

It is clear that one question, and 
probably the most important question 
involved in the suit was whether the 
plaintiff*s fathers adoption to Sunda¬ 
ram Ayyar was true and valid. The 
question arises now as between the 
plaintiff and the 1st defendant. It will 
in the natural course, if the plaintiff 
persists in his claim, arise again on 
the 1st defendant’s death between him 
and the reversioners, whosoever at 
that time they may be. It is further 
the case that the adoption is alleged 
as having taken place over 35 years 
back and that a complete trial is ad¬ 
visable in the interest of the perpetua¬ 
tion of the testimony, if on no other 
account. All convenience in the cir¬ 
cumstances is in favour of the lower 
Court’s order. Objection to it has ac¬ 
cordingly been urged on strictly legal 
grounds, mainly with reference to 
the interpretation, which has been 
placed on the words of the rule The 
rule is in fact identical with the 
English rule on the subject and refer¬ 


ence has therefore been made to NoffU 
V. (1) and Setta>amayya v. 

Ramappayya (2) In which that decision 
was applied in this country. It does 
not however seem to me that the 
authorities are of much u e in the 
present case, because in them the 
question, in which the persons alleged 
to have been wrongly joined were in¬ 
terested in having a decision, was 
distinctly outside the original scope of 
the proceedings. Here as has been 
pointed out, the question, which the 
present respondents are concerned 
with, is a question, which.will have to 
be decided eventually even if no 
addition is made to the parties origi¬ 
nally on the record. 

It is then urged that the respond¬ 
ents having failed to sue within six 
years from the date of the alleged 
adoption allowed by the Limitation 
Act, have lost their right to an adjudi¬ 
cation on the adoption until the suc¬ 
cession opens in their favour or in 
favour of the reversioners at the time 
of the death of the widow. It is not 
however clear that inability to sue 
independently debars them from the 
benefit cf an adjudication in proceed¬ 
ings, which have been otherwise legi¬ 
timately instituted. On the other 
hand it is pointed out that the widow 
in such proceedings as these repre¬ 
sents the estate and that a decision 
against her will be binding on those 
eventually entitled, in the absence of 
collusion on the part of the respond¬ 
ents. See ^isat v. - dtuant Singh 

(3) and the cases collected in the 
judgment of Mookerjee, J., in ^^anga 
Narain, v. Indra Karo-ifi (4). The argu¬ 
ment is then that it would be strange 
if a person who, it cannot be disputed, 
would be represented by a party on 
the record, and bound by the decision 
against that party is to be debarredj 

(1) L. R., 2C. P. D., 80. 

(2) (1917) 5 L. W. 207-39 I. C. 

IbO 

(3) 40 All. 593-45 I. A. 168- 
28 C. L. J. 5t9-24 M L. T. 361 
-9 L. W. 52-23 C. W. N. 326- 
(19K-) M. W. N. 155-36 M. L. 

J. 597-21 Bom. L. R. 511-48 I. 

C. 553 (P. C.) 

(4) (1917) 25 C. L. J. 391-22 C. W 

N. 350-35 I. C. 49. 
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Ifrom himself appearing to protect his 
[interests. The question thus raised 
"has not, so far as I have been shown, 
been the subject of any direct decision, 
but that a party so affected would be 
entitled to be impleaded is indicated 
by the language used in Nugender- 
chundf-r Ofiose v Sreemutty Kaminee 
Dosftee (5) Veerabadra Aiyar v. Morudfiya 
Aoc/ottr (6) and the decision of Muker- 
jee, J., already referred to. Taking 
this view I hold that the lower Court’s 
order was not made without jurisdic¬ 
tion. The revision petition therefore 
fails and is dismissed with costs of 
respondents 1 and 2. 3rd respondent 

widow will pay her own costs. 

Petition dismissed. 


(o) 11 M. I. A 241 
(6) (19li)j 34 Mad. 188-21 M. L. J 
120-(1910) M. V7. N. 799-9 M- 
L. T. 295-8 I. C. 107-2, 
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Krishnan, j. 

Subramanid Chetty and another ~ 
(Plaintiffs) Poti -tioners. 


V. 

[he firitish Indian St€,am ^avigatiou 
Company Defendant 5 )—Respond- 

ents. 


Civil Rev. No. 836 of 1921, D. 22nd 
Deceml).-r 1922, praying the Higii 
Court to revise the dceree of the 
Court of the Dt. Mun.sif of Cudda- 

lore in Small Cause Suit No. 133 of 
1921 • 


Skippimj-Bill of Laiimj.-Weujht contentH 
'ind value when shipped unknown-Sur for 
shortage~Onas 


Burden is oil the plaiutift to prove* short¬ 
age where the bill of lading expressly says 
weight contents and value when shipped 
unknown, 1917 2 K ,> .j?.) Ref.-P h'Z'i C. 1 - 


C. Pad/ft'intibh(i f j and T D 
^Txnioaaackan -lor the Petitioner’ 

O. T. Goclndan Nambiar with Bright 

well and Morssby-ior the Re.spondents’ 

Judgment;—In thi.s case the burden 
v^ ason the plaintiff to prove short- 
age asthe bill of lading expressly 
ays tha.t weight, contents and value 
when shipped unknown” see, In ra 


Anglo Russian Merchant Trades and 
John Balt and Co London (1). No at- 
tempt has been made by plaintiff to 
prove this though about a month’s 
time seems to have been given to 
him by the learned District Munsif. 
It is urged that I should give him a 
further opportunity of proving 
his case. I am unable to do so as I 
think he had ample opportunity al¬ 
ready. The Civil Revision Petition 
fails and is dismissed with costs. 

petitiofi dismissed. 


(1) [1917] 2 K. B. 679 (684) 
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(Full Bench 

SCHWABE C. J., Phillips, Devaboss 
Venkatasubba Rao and 
Wallace, J J. 

Gopal Naidu and ano^Aer—Petitioner. 

V. 

The Crown- Accused. 

Criminal Rev. N... 387 and crimi¬ 
nal Rev. Pet. No. 33l of 1922, D. 
22nd Dec. i922, from Court of Session 

of the North Arcot Division Vellore 
in C. A. No 1 of 1922. 

KJo-f onpnement-Wheu wrongjul. 

On thfi night of 8 th August, 1921, two Huad 

Conetablos arrested one N .>.s he- was drunk and 

creating a disturbance ,n the brahman street 

ot the village and they took him to the station 
and conhned him there*, although one of them 
know hi 8 name and address; Held in viow r,f 

(b, Cnminal P. n,S. lU-Porn of refusal. 

The question referred to ths Full bench was 
whether U M 913 was correctly decided. Held 

II H '•eference to a 

hull Bench because the facts of one case are 

seldom precisely the same as tnose of another 

and It IS much better that the point on which 

the opinion of the Full bench is desired s^o iM 
be formulated. -P. 525 C. 1 - should 

(d Interpretation of Uatatee-Codijication. 

Where a statute is eapressly said to odifv 
the law It IS not permisiblc to go outside the 
code so created, because before the existence nf 
that code another law prevailed. -P. 534 0 2° 

(d/ Criminal P, C. S. 54-Scope, 

1 “SS SSh'f. i-3”f 

committed than with the arrest for ihe preten° 
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tion of crimes, although there are specific ins¬ 
tances given permitting the arrest of persons 
suspected of crimes. [P 526 C 1] 

K. S. Jayarama Iyer —for the Peti" 
tioner. 

The public Prosecutor (J, Cl Adam )— 
for the Crown. 

ORDER OF REFERENCE TO A 

FTJLL BENCH 

We are asked to revise the decision 
of the Sessions Judge of North Arcot, 
confirming the conviction of the two 
petitioners, Head constables, of an 
offence punishable, under Sect. 342 
and their sentences to pay a fine of 
Rs. lO each. The findings of the lo¬ 
wer Court are, we take it, that 
on the ni-^ht of 8th August. 1921, 
the rwo petitioners arrested one 
Nayinatha Udayan, as he was^ drunk 
and creating a disturbance in the 
Brahman street of the village and 
that they took him to the station and 
confined* him there, although one of 
them, it is found, knew his name and 
address. ^ m those findings the learn¬ 
ed Sessions Judge held that Nayi¬ 
natha Udayan, having committed a 
non-cognisable offence, could not be 
arrested or taken to the station, inas¬ 
much as there was no necessity- 
the Head Constables under Sect. 57, 
Criminal Procedure Code, to do so 
in order that his name or residence 
might be ascertained. 

Here the petition has been argued 
first with reference to Sect. 21 of the 
Madras Police Act XXIV of 1859, the 
contention being that this section 
removes any restriction on the power 
of arrest imposed by any other law, 
including the Criminal Procedure 
Code. Sect. 21 no doubt states that : 

“it shall be the duty of every Police 
Officer to use his best endeavour and 
ability to prevent.all crimes, offences 
and public nuisances, to preserve the 
peace, to apprehend disorderly and 

suspicious character, 
and then further duties are descri¬ 
bed with a similar absence of preci¬ 
sion. This section, as we understand 
it expresses only some of the pious 
injunctions to which our earlier In¬ 
dian drafstmen were addicted, and 
was not intended to enlarge the po¬ 
wers with which the oolicewereat 
its date or have since been invested 
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under the substantive law, whatever 
that law at the time in question may 
have been or may be. We cannot 
presume an intention to limit the 
liberty of the subject by language so 
general. We therefore turn to the 
second argument relied on by Mr. 
Jayaram Aiyar on behalf of the peti¬ 
tioners, that in fact what they did 
was authorized by the substantive 
law, as declared by judicial authority 
in this Presidency. 

Shortly petitioners rely on the deci¬ 
sion in In TP Ramaswamy Ayyar (1) as 
justifying their action. That decision 
we read, was founded on three pro¬ 
positions. First that the Common 
Law of England wculd authorize an 
arrest, not only by the police ora 
Magistrate, but by any person, in the 
circumstances of the present case; 
next, that the Common Law of Eng¬ 
land is applicable to India, except 
whfre a statute either expressly or 
by implication has abrogated it: and 
thirdly, that that the common Law 
has not been abrogated in any way, 
so far as it is applicable to the facts 
before us 

The first of these propositions has 
not been disputed here; and we ob¬ 
serve only that the Common Law 
power to terminate a nuisance, sitch 
as is here in question, by the arrest 
of the offender is an effective and im¬ 
mediate remedy adapted to the cir¬ 
cumstances of such c«ses. The se¬ 
cond rests in this Presidency on the 
authority of If* yenkata Reddy (2) 
The learned Public Prosecutor has 
drawn our attention to Sails Chandra 
ChakrabarU y. Ramdayal Lf. (3) and it 
is possible that re-consideration of 
the principle involved in the lighf 
the latter decision may be justified. 
We do not however pursue this further 
since Wt are clear that in connection 
with the third of the propositions 
above stated a reference to a Full 
Bench must be made. 

To the third proposition the learned 

(1) [1921] 44 Mad. 913-14 L. W. 

189-22 Cr. L. J, 412-61 I C 652. 

(2) [1913] 36 Mad. 216-23 M. L. J. 

39-11 M. L T. 416-11912) M- W. 

N, 476-13 Cr. L. J.-275-14 L C. 

659 (F. B.) 

(3) 59 I. E. 143, 
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Public Prosecutor has taken objec¬ 
tion on the ground that certain pro¬ 
visions of statute law were not con¬ 
sidered by the learned Judges in the 
previous case* The offence in ques¬ 
tion then, as now, was one punishable 

under Sect. 290 or Sect. 510, Indian 
Penal Code, Nayinatha Udayan hav¬ 
ing in fact been convicted of an of¬ 
fence punishable under the former. 
Which section however was really 
applicable 'oes not matter, because 
the offence under each is one, for 
which the police cannot arrest with¬ 
out warrant; that is, it was non- 
cognisable. There is then the pro¬ 
vision regarding arrest in non-cog- 
nisable offences, Sect. 57, Criminal 
Procedure Code; and whatever the 
inconvenience involved, we cannot 
disregard the existence of this appa¬ 
rently exhaustive provision regarding 
the powers of the police in them. 
There is no mention of these provi¬ 
sions in [n re Ramaswamy Ayycir (1), 
and no consideration of the extent to 
which they abrogate tlte right of 
arrest under the English Common 
Law. In the al)sence of such mention 
we entertain doubt as to the correct¬ 
ness of the learned J-udges’ conclusion; 
and we accordingly refer to a Full 
Bench the (piestion whether In re 
RawaHwamy Ayyar (1) was correctly 
decided. 

OPINION. 

Schwabe, C. J.-The (question refer¬ 
red to the Full Bench is whetlier In re 
Ramasamy Ayyar (1) was correctly 
decided. 

This is not a desirable form of refe¬ 
rence to a Full Bench, because the 
facts of one case are seldom precisely 
the same as those of another audit 
is much better that the point on which 
the opinion of the Full Bench is 
desired should be formulated. In In re 
Ramaawamy ^yyar (1). a Village Magis¬ 
trate arre.sted a drunken man whose 
conduct was at the time a grave 
danger to the public. In this case two 
Police Constables arrested a man who 
was drunk and creating disturbance, 
Out to what extent he was a danger 
to others does not appear in the order 
of reference. The decision in In re 
itamaawamy Aiyar (1), went on the 
ground that the English Common 


Law which is: 

“that for the sake of the preserva¬ 
tion of the peace any individual who 
sees it broken may restrain the liber¬ 
ty of him whom he sees breaking it 
long as his conduct showed that 
the public peace is likely to be endan¬ 
gered by his acts.*’ 

as per Parke, B in Timothy v. Sampson 
(4). applies to India and affords a 
good answer to any person charged 
for wrongful confinement under 
Sect. 342 of the Indian Penal Code, 
if the facts of the ca<e comply with 
that definition. 


The first introduction of English 
Conimon Law in this country was in 
a Charter of Charles II in 1986 whe¬ 
reby it was ordained that the law of 
Kingdom, which would include the 
Comim n Law, should be administered 
in xhi< of’untry. In later charters and 
enactments it has been provided that 
the Hindu Law is to he applied be¬ 
tween Hindus and the Muhammadan 
Law between Muhammadans, and in 
not otherwise provided for, the 
principle- of equity, justice and good 
conscience: and the^e latter words 
have been held to include material 
part< of the English Common Law. 
Bur for the purpose of this case it is 
not necc'^sar^’' to consider precisely to 
what extent and with what restriction 
the Common Law of England is part 
of the law of India. 

In this country the Criminal Law 
has been codified in the Indian Penal 
Code and in the Code of Criminal Pro¬ 
cedure and the principle has been well 
established, and is fully enunciated in 
the 'Speech of Lord Halsbury in the 
Hank of Enylrind y. Vayliano Brothers 
(5), that: 


Wtiere a statute is expressly said 
to codify the law, you are not at liber¬ 
ty to go outside the code so created, 
because before the existence of that 
code another law prevailed.’ 

This perhaps should be limited by 
the speech of Lord Herschell (at page 
145) to the effect that the purpose of 
the codified statute is that on any 
point not specifically dealt with by it 
the law shall be ascertained by inter- 
preting the language used. 

(4) (1835) 1 L, R., Exch., 18. 

(5) (1891) A. C., 107. 
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Now there can be no doubt that the 
Code of Criminal Procedure deals 
with the powers of arrest with or 
without warrant, and the Indian 
Penal Code deals specifically with 
the question of wrongful confinement. 
It is however to be observed that the 
Code of Criminal Procedure is dealing 
rather with the arrest for crimes that 
had been committed than with the 
arrest for the prevention of crime, 
although there are specific instances 
given permitting the arrest of persons 
suspected of crime and it may be cor¬ 
rect to say that the Code of Criminal 
Procedure does not specifically deal 
with the matter under discussion here. 
However this maybe the Indian Penal 
Code makes ‘wrongful confinement’ 
an offence by Sect, 342. What 
amounts to wrongful confinement 
must be ascertained by examining the 
definition contained in Sects. 339 and 
340. If the acts complained of come 
within both definitions, the offence 
has been committed unless there are 
other sections in the Code which pro¬ 
vide an excuse for or a defence to 
what otherwise would be a crime. 
The Indian Penal Code defines the 
offence and also states what matters 
will afford a defence, and therefore it 
may be said that this Code deals 
specifically with the question and it 
follows that the Court is not entitled 
to invoke the common law of England 
in the matter at all. I therefore can¬ 
not agree with the grounds of deci¬ 
sion in In re Ramaswami Ayyar (1) but 
in my judgment, the decision was 
perfectly correct and can be supported 
on other grounds to be found on a 
proper interpretation of the Code 
itself. 

By Sect. 340 of the Indian Penal 
Code, whoever wrongfully restrains 
any person in such a manner as to 
prevent that person from proceeding 
beyond certain circumscribing limits, 
is said to wrongfully confine that 
person. By Sect. 339, whoever volun¬ 
tarily obstructs any person so as to 
prevent that person from proceeding 
in any direction in which that person 
has a right to proceed is said wrong¬ 
fully to restrain that person. So on 
the arrest of any person, when he has 
not been guilty of an offence for 
which arrest without warrant is per¬ 


mitted prima facie^ it is wrongful con¬ 
finement of the person; Sects. 96 and 
97 give a right to every person to 
defend his own body and the body of 
every other person and the property 
of himself and of every other person 
against certain offences, and this right 
of private defence ‘commences’ under 
Sects. 102 and 105, when a reasonable 
apprehension of danger to the person 
or property commences. In our judg¬ 
ment these provisions are quite wide 
enough to have afforded a complete 
defence in the case reported in In re, 
Ramaswami Ayyar (1), and in effect 
provide for this country what is pro¬ 
vided in England by the rule of com¬ 
mon law referred to. The question in 
each case must be whether the person 
arresting and confining has a genuine 
and reasonable apprehension that to 
allow the other to remain at large 
will endanger the person and property 
of others. Some such provision is a 
necessity in a civilised community, 
for otherwise its citizens would be left 
the alternative of standing by until a 
crime has been committed or of them¬ 
selves becoming criminals by taking 
what might be the only course to 
prevent the commission of a crime, 
namely, the confinement of the person 
whose actions show that the persons 
and property of others are endangered. 

In my judgment the Indian Penal 
Code adequately provides the solution 
of the difficulty. 

Reliance has been placed on Sect. 

21 of the Madras City Police Act 
XXIV of 1859, which provided that it 
shall be the duty of every Police 
Officer to use his best endeavour to 
prevent all crimes and offences and 
public nuisances, to preserve the 
peace, to apprehend disorderly and | 

suspicious characters. This was fol¬ 
lowed by many sections providing 
when a Police Officer could or could 
not arrest with or without warrant, I 
but on the coming into force of the 
first Code of Criminal Procedure these 
sections were repealed, bat Sect. 21 
was left unrepealed. This no doubt 
was done deliberately and it states 
the duties of the police in the matter f 
of prevention of crime, leaving the f 
matter of arrest of persons for crimes 
that have been committed or are 
suspected to have been committed to 
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be dealt with in future under the Code 
of Criminal Procedure. It is not 
necessary to consider in this case 
whether this section gives to the 
police wider powers in cases such as 
the one in question than are enjoyed 
by all citizens: but it is to be observed 
that it would be remarkable if Police 
Officers were by statute enjoined to 
preserve the peace, and a genuine 
attempt to do so under circumstances 
like the present would amount to the 
commission of a criminal offence by 
the police. It is not however neces¬ 
sary to consider this point further as it 
has not been specifically referred to 
us, but it must not be taken that I 
am expressing my view of the correct¬ 
ness or otherwise of the decision of 
the Referring Bench on this point. 

The answer to the question referred 
to us is that the case in re Rama- 
swami Ayyar (1) is rightly decided on 
the ground stated above. It will be 
for the Referring Bench to consider 
on the facts on this case whether the 
accused had a genuine and reasonable 
apprehension that unless the prosecu¬ 
tor was arrested there would be 
damage to the person or property of 
others. 

Having had the opportunity of 
reading the judgments of my learned 
brothers I would add that it will be 
also open to the Referring Bench to 
consider the applicability of Sect. 81 
of the Indian Penal Code. 

Phillips J. I agree and would only 
add that in the present case and in 
similar cases the provision in Sect. 81 
of the Indian Penal Code, may also be 
considered. That section lays down 
that nothing is an offence merely by 
reason of its being done with the 
knowledge that it is likely to cause 
harm, if it be done without any crimi¬ 
nal intention to cause harm and in 
good faith for the purpose of prevent¬ 
ing or avoiding other harm to person 
or property. While I am not prepared 
to say that this provision is strictly 
applicable to the facts of the case 
referred, it appears to me that it and 
other provisions of chapter IV of the 
Penal Code have been framed to pro¬ 
vide for cases like the present one, to 
which before the enactment of the 
Code, the common law would have 
applied. 


Devadoss, J.— The question referred 
to the Full Bench is whether In re 
Ramasuami Ayyar ( 1 ) was correctly 
decided. In that cese a Village Magis¬ 
trate was convicted under Sect- 344, 
Indian Penal Code. Ayling and Coutts 
Trotter, JJ., held the common law of 
England was applicable to this country 
and that on the facts found the peti¬ 
tioner had “ ample justification, not as 
Village Magistrate, but as a private 
citizen to put a restraint upon the 
complainant who was drunk and 
disorderly and threatened to commit 
breach of the peace and was a danger 
to the other villagers'’. In the case 
under reference the petitioners who 
are Police Constables have been con¬ 
victed under Sect. 342, Indian Penal 
Code for wrongfully confining the 
complainant and sentenced to pay fine 
of Rs. 10 each. 

Two questions arise for considera¬ 
tion. 

1. Whether the common law of 
England is applicable to India except 
where a statute either expressly or by 
implication has abrogated it ; 

2. Granting that the common law 
of England is applicable to India 
whether the statute law has not 
abrogated it so far as is applicable to 
this case ; 

As regards the first point Mr. Jaya- 
rama Iyer for the petitioners contends 
that the common law of England is 
applicable to India and relies upon 
Baboo Dunesh Dutt Singh v. Mugneeram 
Chowdkry (6 ) and Ramloll Jhackoorsey- 
dos8 V. S^ojummull Chondmall (7), In 
Ramloll Thackoorseydoss v. Soojummul 
Chondmall (7) an action was brought 
in the Supreme Court of Bombay on 
a wager. Lord Campbell in deliver¬ 
ing the judgment of their Lordships 
of the Privy Council observed at 
page 310.— 

“ The Statute, 8 and 0. Viet. Ch. 109, 
does not extend to India, and although 
both parties on the record are Hindus 
no peculiar Hindu law is alleged to 
exist upon the subject ; therefore this 
case must be decided by the common 
law of England.” 

and held that the wager in question 

(6) 11 Beng., L. R., 321. 

(7) 6 Moore’s P. C. C., 300-4 M. L A., 
339. 
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was not illegal and could be enforced 
in a Court of Justice. 

In Baboo Quneah Dnii Singh v. Mugnee^ 
ram Chowdkry (6) the question was 
whether witnesses could be sued for 
damages in respect of eridence given 
by them in a judicial proceeding. 
Their Lordships of the Privy Council 
held — 

“ That witnesses cannot be sued in a 
Civil Court for damages in respect of 
evidence given by them upon oath in 
a judicial proceeding. Their Lordships 
hold this maxim which certainly has 
been recognised by all the Courts of 
this country to be one based upon 
principles of public policy. The 
ground of it is this, that it concerns 
the public and the administration of 
justice that witnesses giving their 
evidence on oath in a Court of justice 
should not have before their eyes the 
fear of being harassed by suits for 
damages but that the only penalty 
which they should incur if thty give 
evidence falsely should be an indict¬ 
ment for nerjury.” 

In the former case, their Lordship^ 
assumed as a matter of course that th^ 
common law of England was applica' 
ble to contracts in Bombay. Accor¬ 
ding to the charter of the Supreme 
Court, the King s Judges were enjoined 
to administer the common law of 
England and it was evidently on that 
ground the question whether the 
common law of England was applicable 
or not was not raised in argument in 
that case. In the latter case their 
Lordships rest their judgment upon 
principles of public policy. They do 
not invoke the aid of the common law 
of England for holding that a witness 
could not be sued for damages in res¬ 
pect of the evidence given by him. 

In in re Vefikat^^Rtddg (2) a Full Bench 
of the Madras High Court held that the 
statement of an accused person in 
answer to a question by the Court was 
absolutely privileged under the common 
law of England and could not form the 
subject of an indictment, under Sect. 
499, Indian Penal Code, even though 
false and made without good faith, 
and that exceptions to Sect. 499, Indian 
Penal Code were not exhaustive. This 
decision has been dissented from by a 
Full Bench of the Calcutta High Cout^ 


in Sct^ish Chondta Chakfovafti v, Rt^fn 
Doyal De (8). With the greatest res¬ 
pect to the learned Judge who decided 
In rfl Venkata Jieddy (9), I share with 

Spencer, J,, the apprehension enter¬ 
tained by him in that case ihat the 
case of justice might suffer by the 
extension of the principle of absolute 
privilege to unscrupulous persons who 
in a petty case might make the most 
unfounded aspersions on the character 
of the relations of Ihe complainant 
and his witnesses. 

When the charter was granted to 
the Madras Hight Court it was provi¬ 
ded by Sect. 39 that all persons brought 
for trial before the High Court of 
Madras either in the exercise of its 
original' jurisdiction or as a Court of 
Appeal, Reference or Revision charged 
with any offence, the law as contained 
in the Penal Code or Amending Acts 
of such Code should be applied. Sect. 
112 of the Government of India Act 
lays down that the High Court of Cal¬ 
cutta, Madras and Bombay should, in 
the exercise of their original jurisdic¬ 
tion in the suits against the inhabitants 
of the three cities, apply the personal 
law in matters of inheritance, succes¬ 
sion and contract where the parties are 
subject to a personal law. But no dis¬ 
tinction is to be made with regard to 
the administration of the criminal law 
of the land except so far as that law is 
laid down in the Acts of the Legisla¬ 
tures. The powers of the Governor 
Generel-in-Council to make the laws 
are embodied in Sect. 65 of the Act. 
Subject to certain restrictions, which 
it is unnecessary to detail here, the 
central Legislature has power to legis¬ 
late on all subjects. The common law 
of England has not been made applica¬ 
ble to this country by any Act of 
Parliament or by any enactment 
of the Indian Legislature. Our 
attention has not been drawn to 
any statute or legislative enactment 
which makes the common law of 
England the law of the land. The 
charter of Charles II granted to the 
East India Company and the later 
charters enjoin upon the company 
and its servants due obedience to the 
common and statute law of England 
It was only towards the close of 

(8) 48 Cal. 388^2“aL.J. 94.-24~C.W. 

N. 982-22 Cr L. J. 31-59 I.C. 143 (S.BJ 
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the 18th century that the 
Supreme Courts in Madras Cal¬ 
cutta and Bombay were established 
where the King’s Judges administered 
the common law of England. Outside 
the jurisdiction of the Supreme Courts 
the law of the land with regard to 
to civil matters and the mahomedan 
law as regards offences, were adminis¬ 
tered by the Company’s Courts. The 
Principal Civil Court was called 
Suddar Adaulat, and the Principal 
Criminal Court was known as 
Fowzdari Adaulat. In Madras as 
well as in other provinces regulations, 
were passed empowering the Courts 
to deal with Civil and Criminal 
matters. In Madras Regulation 2 of 
1802 was passed giving jurisdictions 
to Civil Courts. In Madras Regula¬ 
tion 2 of 1802 was passed giving 
jurisdictions to Civil Courts. Then 
by Regulation 3 Rules of Civil Prac¬ 
tice in the Zillah Courts wers enacted 
By Regulation V the Saddar Adaulat 
or Chief Court of Civil jurisdiction 
was estahlished. Reg. V 1 laid rules 
for the guidance of Magistrates. By 
Reg. VIII the Fouzdari Adaulat or 
Chief Criminal Court was estahlished. 
From 1802onwards various regulations 
were passed with regard to the trial 
of offenders and the trial of civil 
suits. By those regulations the 
Judges of the Zillah CAnirt and the 
Saddar Adaulat were enjoined to 
apply the Hindu Law to Hindus and 
the Mahomedan law to Maho- 
medans and“ in cases for which 
no specific rule may exist the Court 
shall act according to justice, equity 
and good conscience.” Regulation 
II of 18'’2, Sect. 17 and Regulation V 
of 1802 Sect. 30. This provision was 
reproduced in Madras Civil Courts 
Act of 1873; and by Sect. 16, CL (c)“ 
in cases where no specific rule exists 
the Court shall act, according to 

equity and good conscience.'* 
English Judges who sat in the 
Company’s Courts had cauzees and 
pandits to advise them on points 
Mahomedan law and Hindu 
law. They naturally looked for 
guidance to the principles of the 
common law of England as they 
were familiar with that law. As 
well said by a famous, Judge, 
tne common law of England is 


the embodiment of common 
sense and in most cases the 
common law of England supplied the 
Judges with rules and precedence 
which were in accordance with jus¬ 
tice, equity and good conscience. In 
this manner the common law of 

England came to be considered to be 
the law of the land. 

There is no statutory law of torts 
in this country, and under the custo¬ 
mary law of India, suits for damages 
for civil .wrongs were almost un¬ 
known. Eritish Courts in India enter¬ 
tain suits for damages for torts and 
give relief according to the rules of 
the common law' of England. The 
same may be said as regards ease 
menN and Specific relief before the 
passing of the Easements Act and 

Act. In enjoining 
the Judges m India that where there 
is no rule of law applicable to a 
particular case, they should act ac¬ 
cording to justice, equitv and good 
conscience, the legislature left it to 

them to invoke the aid of the com¬ 
mon law^ wherever possible. By such 
practice of the Courts a custom has 
sprung up of looking to the Engli'^h 
common law for guidance and pre- 
cidents where there is no customary 
Hindu or Mahomedan law or statute 
law' governing the case. It i< un¬ 
necessary to pursue this interesting 
subject further, in view of my * opi¬ 
nion on the second (juestiim. 

The second question iw, granting 
that the common law of England is 
applicable to India, wJiether the sta¬ 
tute law has not abrogated it so far 
as It is applicable to this case 

22 of the Police Act of 1859 emro- 

wcred 1 ohce Officers to arrest without 
a warrant. But after the passing 
of the Indian Penal Code in i860 and 
the Criminal Procedure Code in 1861 

XVn^o/lRfio '•ePealed by Act 

XVII of 186... It IS contended for 
the petitioners that Sect. 21 eh-es 

SecT" 21° ^ without a warrant. 

other things 
It shall be their duty to use their belt 

endeavours to prevent crimes, etc 
and to apprehend disorderly and sus¬ 
picious characters. This section does 
not empower them to arrest persons 
without a warrant. The intention of 
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the legislature is made quite clear by 
the repeal of the Sect. 22 which gave 
power to the police to arrest without 
a warrant ; and the preamble to Act 
XVII of 1862 puts the matter beyond 
doubt. Therefore the contention that 
a police officer is entitled to arrest 
without a warrant by virtue of Sect. 
21 is untenable. Under S. 44 of the Act 
penalties are provided for neglect of 
duty and that section as the Act now 
stands immediately follows S. 21 ; 
and it can be safely assumed that a 
Police Officer is enjoined by Sect. 21 
to carry out certain duties, and his 
failure to do so without lawful excuse 
will subject him to penalties under 
Sect. 44. We must therefore look 
for authority to arrest without a war¬ 
rant elsewhere. The law as to ar¬ 
rest without warrant was first codifi¬ 
ed in Sects. 100, 101, 104 and 108 of the 
Code of Criminal Procedure, Act 
XXV of 1861, and the provisions con¬ 
tained in those sections have been 
reproduced with slight amendments 
in Sects. 54 to 57 of the Criminal 
Procedure Code of 1808. Under Sect. 
54, a Police Officer may arrest with¬ 
out a warrant any person concerned 
in a cognisable offence, any person 
having in his possession without law¬ 
ful excuse house breaking imple¬ 
ments, proclainmd offenders, persons 
in possession of stolen property, etc. 
Offences are classified as cognisable 
and non-cognisable by the Criminal 
Procedure Code. Cognisable offence 
is one in which a Police Officer may 
arrest a person charged or suspected 
of the offence without a warrant. 
Under Sect. 55 an officer in charge of 
a Police Station may arrest (1) any 
person preparing to commit cogni¬ 
sable offence under certain circums¬ 
tances ; (2) persons without osten¬ 
sible means of subsistence and (3) 
habitual offenders. Sect. 57 gives 
power to a Police Officer to arrest 
without w’arrantwhen any person in 
the presence of such Police Officer 
commits or is accused of committing 
non-cognisable offence and refuses 
on demand by a Police Officer to 
give his name and residence, or gives 
a name or residence which such Offic¬ 
er has reason to believe to be false. 
Such person may be arrested without 
a warrant in order that his name or i 


residence may be ascertained. The 
offence of being drunk and (Jisorderly 
is not a cognisable offence, and a 
Police Officer cannot arrest the al¬ 
leged offender without a warrant. 
He can arrest him only if he refuses 
to give his name or residence, or 
gives a false name or residence. If 
his name or residence is known to 
the Police Officer, the law does not 
empower him to arrest such person 
without a warrant. In no case other 
than that provided by Sects. 54, 55 
and 57 can a Policf Officer arrest a 
person without a warrant. The law 
being jealous of the liberty of the 
subject has set wholesome bounds toi 
the power of the police to arrest with-l 
out a warrant. The Criminal ProJ 
cedure Code being a complete Code! 
defining the powers of the police withl 
regard to arrest, it is not open to aj 
Court to travel outside the Code fori 
finding powers either for the police 
or for private persons to interfere! 
with the liberty of the subject. The! 
provisions enacted in 186^ have not! 
been altered though the Criminal Pro I 
cedure Code has been amended and! 

re-enacted in 1872, 1882 and 1898. In* 

this connection I may quote the 
well-known observations of Lord 
Herschell in Bank of Erigland v Vag- 
liano Brothers (5). In that case the 
question was as regards the inter¬ 
pretation to be placed upon Sect. 7, 
Sub-sect. 3, of the Bills of Exchange 
Act of 1882. The Court of Appeal 
relied upon the law as it existed be¬ 
fore the Bills of Exchange Act was 
passed in interpreting the section. 
Lord Herschell observed .* 

‘T cannot bring myself to think 
that this is the proper way to deal 
with such a statute as the Bills of 
Exchange Act, which was intended 
to be a code of the law relating to 
negotiable instruments. I think the 
proper course is in the first instance 
to examine tht language of the 
statute and to ask what is its natural 
meaning, uninfluenced by any con¬ 
siderations derived frdm the previous 
state of the law, and not to start with 
inquiring how the law previouly 
stood, and then, assuming that it was 
probably intended to leave it unalter¬ 
ed to see if the words of the enact- 
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ment will bear an interpretation in 
conformity with this view*'. 

Under certain special and local 
laws power is given to certain offi¬ 
cers to arrest without a warrant for 
offences under these Acts. Under the 
Madras Salt Act VIII of 1889, for in¬ 
stance, a Salt Officer may arrest 
without warrant a person concerned 
in the manufacture, sale or keeping 
of such contraband salt or dealing 
therewith. Under the Madras City 
Police Act, a Police Officer may ar¬ 
rest without warrant in certain cases. 

I may also quote the words of Lord 
Abinger in Henderson v. Sherborne (9); 

“The interpretation of statutes has 
always, in modern times, been highly 
favourable to the personal liberty of 
the subject, and I hope will always 
reinain so." 

The liberty of the subject should 
not be curtailed by importing someth¬ 
ing which is not warranted by the sta¬ 
tute law of the land. At the same time, 
it is not necessary to invoke the aid 
of the common law of England in 
order to justify the arrest of a person 
who is threatening to commit an of¬ 
fence against the person of an indivi¬ 
dual. The general exceptions con¬ 
tained in Chapter IV of the Indian 
Penal Code ..fford ample protection 
against tlireatened violence to per¬ 
son or mischief to property. 

With due respect I may observe 
that the learned Judges who decided In 
re Ramasumy Ayyar (1) need not have 
rested their decision on any rule of 
common law, as the Village Magis¬ 
trate arrested the complainant to pre¬ 
vent harm to himself and to others, and 
he was protected by Sect. 81, Indian 
Penal Code. If a person threatens 
to commit an assault he can be dis- 
jarmed and if necessary put under 
restraint to prevent harm to persons 
pr to property, A private person is 
justified in doing an act w’hich would 
prevent any harm happening to 
himself or to another person provided 

he does that act, bona fide and v/ith~ 

force or violence. Both 
the Indian Penal Code, and the Cri¬ 
minal Procedure Code are complete 
Odes of laws regulating the right 
r citizens to personal freedom; and 


(9) 2 M. and W, 236. 


such rights should not be curtailed 
by judicial decisions unless warrant" 
ed by statutes. The common law of 
England applicable to a case of ar¬ 
rest without warrant does not apply 
to India. The case of an alleged 
illegal arrest or wrongful confine¬ 
ment has to be decided according to 
the law as contained in the Indian 
Penal Code and Criminal Procedure 
Code. My answer to the question 
referred to us is. In re Ramasamy Ay¬ 
yar (l) was rightly decided, not be¬ 
cause the common law of England 
was applicable, but by reason of the 
act complained of coming within the 
exceptions contained in Chap. IV of 
the Indian Penal Code. 

Venkatasubba Rao J:— I have come 
to the same conclusion, and as the 
question raised is one of great im¬ 
portance, I desire to say a few words. 

It has been argued that the com¬ 
mon Law of England may be ap¬ 
plied to India in regard to power to 
arrest and that a police officer or a 
private citizen can exercise the power 
independent of the provisions of the 
Criminal Procedure Code and any 
speuial or local law which by Sect. 

1 of the said Code is expressly decla¬ 
red not to he affected thereby. I am 
totally unable to accept this argu¬ 
ment. The Code sets out in great 
detail circumstances in which arrests 
may be made and persons who may 
exercise the right. Provisicn is made 
for arrests not only after the ccm- 
mission of an offence but also 
with a view to prevent offences be¬ 
ing committed and in some intances 
fcr securing the preservation of the 
peace. I may instance Sect. 54, Cl. 2 
which empowers a police officer to 
arrest without warrant any person 
having in his possession without 
lawful excuse any implement of 
house breaking. Sect. 55 again autho¬ 
rises any officer in charge of a police 
station to arrest similarly subject to 
certain qualifications, a person found 
taking precautions to conceal his 
presence with a view to committing 
an offence or any person who has 
no ostensible means of subsistence or 
any person who by repute is an 
habitual robber or thief. It is thus 
clear that the Code contains provi¬ 
sions in respect of arrest both for 
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the purpose of preventing crimes sion. Sect. 81 enacts that nothing is 

and for brmging offenders to book, an offence if it be done without 

Ihe subject is exhaustively dealt criminal intention and in good faith 

with, and it is impossible to hold for the purpose of preventing or 

that a power of arrest is possessed avoiding other harm to person or 

apart from and independent of the property. It was suggested that if a 

law. This is my view of the person who is under the influence of 

it stands, and I may add that drink carries a revolver in his hand 

question relates to interference and runs amock there must be the 

le liberty of the subject it is far power to arrest him on the part of 

lesirable on grounds of public every citizen as otherwise disastrous! 

and expediency, that the results may follow. But this argu- 

hould be precisely defined and ment ignores that any reasonable actl 

ied by the legislature than on the part of any citizen interfering 

should be left to the Magis- with the freedom of the drunken 

of the country to ascertain person is amply protected by thel 

V in the words of Lord Her- aforesaid section and by other sections 

in Bank of England v. Vagliano, of the Indian Penal Code. The right 

? (5) by roaming over a vast of private defence conferred by that! 

r of authorities extracting the Code is quite adequate to meet all* 

^ a minute critical examination reasonable requirements. By Sect. P7 

vious decisions and probably every person is given a right to defend 

nay add, of the statements to his own body and the body of any 

id in ancient text bocks. It has other person, his own property as well 
:)inted out to us that the only as the property of other persons, 
■hich so far has decided that Under Sects-100 and 104 the right of 
ate citizen possesses a right private defence may be exercised 
st apart from the statute law when there is a reasonable apprehen- 

Ramasami Ayyar (\). Speaking sion of danger to life or of grievous 

self I am glad to find that hurt to body or of robbery or of house 
is so little authority in sup- breaking or commission of other seri- 
if the position that such ous offences-Sect. 100 sets out in very 

exists. In that case the clear terms that the offence which 
i removed to the Police occasions the exercise of the right 
; an individual who was very may be an assault as may rea.sonably 
and hit him in the foot and cause the apprehension that death or 
e sacred thread of one of the grievous hurt will be the conse- 
^es. The question arose whe- qutnce of such assault Assault is 
the accused committed an defined by Sect. 351 as consisting 
! of wrongful restraint under of a gesture or preparation that 
41 of the Indian Penal Code, is likely to cause an apprehen- 


the purpose or preventing crimes 
and for bringing offenders to book. 
The subject is exhaustively dealt 
with, and it is impossible to hold 
that a power of arrest is possessed 
apart from and independent of the 
statute law. This is my view of the 
law as it stands, and I may add that 
as the question relates to interference 
with the liberty of the subject it is far 
more desirable on grounds of public 
policy and expediency, that the 
right should be precisely defined and 
regulated by the legislature than 
that it should be left to the Magis¬ 
tracy of the country to ascertain 
the law in the words of Lord Her- 
schell in Bank of England v. Vagliano^ 
Brothers (5) by roaming over a vast 
number of authorities extracting the 
law by a minute critical examination 
of previous decisions and probably 
also I may add, of the statements to 
be found in ancient text bocks. It has 
been pointed out to us that the only 
case which so far has decided that 
a private citizen possesses a right 
of arrest apart from the statute law 
is In re Ramasami Ayyar (1). Speaking 
for myself I am glad to find that 
there is so little authority in sup¬ 
port of the position that such 
right exists. In that case the 
accused removed to the Police 
Station an individual who was very 
drunk and hit him in the foot and 
tore the sacred thread of one of the 
witnesses. The question arose whe¬ 
ther the accused committed an 
offence of wrongful restraint under 
Sect. 341 of the Indian Penal Code. 
The learned Judges, very naturally, 
considered that it would be unjust 
to punish a person for doing an 
act which in the interest of the 
orderly Government of the society 
and the preservation of the peace 
should be declared lawful and they 
justified the act with reference to 
power of arrest which every indi 
vidual as an ordinary member of 
the general public possesses, under 
the common law of England. But 
with great respect, it seems to me, 
that if their attention had been invited 
to certain sections of the Indian 
Penal Code, they would probably have 
rested their Judgment upon grounds 
other than that underlying their deci¬ 


sion that criminal force will be used. 
Sect. 103 similarly provides for the 
exercise of the right of private 
defence not only when the offences 
specified therein are committed but 
also when attempt to commit them are 
made. In my opinion, therefore, there 
is no need to have resort in the 
circumstances such as those existing 
in In re Rdmaavmmi Ayyar (1) to the 
doctrine of the common law that, 
every private individual has a right to 
arrest. Dealing with the sale of Goods 
Act 1893, 56 and 57 Vic. Ch. 71 Cozens 
Hardy M. R. observes in Bristol Tram¬ 
ways and Carnage Co., v. Fiat Motors 

m. ( 1 ^_ __ 

(10) (19i0) 79 L. J., K. B., 1109, 
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“I rather depricate the citation of 
earlier decisions such as Chanter v. 
Hopkins (11) or Shepherd Pyhuft (12). 
The object and intent of the statute of 
1893 was no doubt simply to codify 
the unwritten law applicable to the 
sale of goods; but in so far as there is 
an express statutory enactment that 
alone must be looked at and must 
govern the rights of the parties, even 
though the section may to some 
extent have altered the prior common 
law.” 

In an earlier case Bank of Bngtand 
Vdgliano Brothers (5) Lord Herschell 
remarks: — 

‘T think the proper course is in the 
first instance to examine the language 
of the Statute and to ask what is it< 
natural ni^aning, uninfluenced by any 
consideration.- derived from the previ¬ 
ous state of the law, and not to start 
with inquiring how the law previously 
stood, and then, assuming that it was 
probably, intended to leave it un¬ 
altered. to .-ee if the words of the 
enactment will hear an interpretation 
in conffjrnuiy with this view. If a 
statute, intended to embody in a code 
a particular branch of tlie law, is to be 
treated in tin- fashion, it appears to 
me that it> utility will be almost 
entirely destroyed and the very rbject 
with wl.ieh it was enacted will be 
frustrated.” 

I think that every word in the 
observation^' of these eminent judges 
applies with great force to the subject 
on hand. 

The learned referring judges con¬ 
clude their order of reference with 
these word-: “And we accordingly 
refer to a Full Bench the question 
whetlier. [n rt Ramasam' Ayyar (Ij 
was correctly decided.” My answer 
is that the grounds of the decision are 
wrong though the decision itself is 
correct. 

Wallace, J,— 1 agree with the judg¬ 
ment of tlie learned Chief Justice and 
would also, witli my learned brothers, 
call in aid Sect. 81 of the Indian 
Penal Code. 

Reference answered in the affirmative. 


(ib (1838) 4 M. & W., 399, 

( 12 ) (1><42) 3 Man, & L, 868. 
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WALLIS C. J., Krishnan and 
Venkata Subba Rao. JJ. 

{Tridepalli) Snbba Rao Qaru and others- 
Appellants v. 

Sri Balusu Buchi iSarvarayudu and 
offers—Respondents. 

Appeal Nos. 352 of 1918 and 222 of 
1919, D 14th Sep. 1922, against the 
decree of tiie Court of the Add. Tem¬ 
porary Sub. J, of Rajahmundry in 
Oringial Suit No. 4 of 1917, and aga¬ 
inst the decree of the Cvmrt of the 
Temporary Sub. J., of Rajahmundry 
in E. A. No- 583 of 1918 in O. S. No. 4 
of 1917. 

(a) T. P. Act S. HS~Pull deposit—Mortgagee 
part owntr of the mortgaged property; 

The plaintiff mortgagor is entitled, to 
make a deiosit of the whole mortgage debt 
notwithstanding that the mortgagees have 
become the owners of part of the mortgaged 
property. (6 M 61 Doubted;) and on the prin¬ 
ciple of the greater including the less, omne 
rndjaa continet in minus, the tender would 
lie good even if the plaintiff is entitled to 
tender a lesser sum. but the plaintiff is not so 
entitled to tender lesser sum, as the amount of 
the proportionate reduction in the mortgage 
debt had not been ascertained either by 
agreement or by the Court, and in these cir¬ 
cumstances it cannot be said that there was 
any lesser sum which the plaintiff was entitled 
to tender or the mortgagees were bound to 
accept. (P. 534 Cs. 1 & 2.] 

(hj T. P. Act S. 95—Mortyagee becoming a 
part oiincr- 

The principle in S. 95 is equally appli- 
cal>le to a case where part of the mortgaged 
property lias been purchased by the mortgagee. 
In such a case the mortgagee’s right to pos- 
session as mortgagee is equally determined by 
the tender or deposit and transferred to the 
redeeming mortgagor, [P 535 Cl] 

(c) T. Pi Act S. 70 (1) -Liabilitu of mort' 

gagee for delivering possession. 

It cannot be laid down that if the mort 
gagees do not deliver possession even after 
legal tender, they are not tuititled to credit for 
amounts w'hich they paid after the tender, 
to meet the revenue demands on the mortgaged 
prjporty, and for necessary repairs and col- 
lection charges. Such a rule would involve a 
great hardship to a mortgagee who refused to 
accept the tender under a bona fide cldim oi 
right. In fact it would put him in a worse 
position than a trespasser, and there seems 
no need for so stringment a rule. 

(d) Mortgaue-Redemption—Mortgagee be 

coming a part owner—Form of decree- 

Although it is true that the appellanS* 
mortgagees have no right to retain possession 
after the tender and should be made account¬ 
able on that basis, having regard to practica 
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convenience and the scheme of the Transfer of 
Property Act the proper course in a case where 


mortgagee has become an owner of some of 
the suit properties would be to deter¬ 
mine the amount of the mortgage-debt for 
which the properties purchased by the appel¬ 
lants are liable and to finally settle 
the questions arising between the parties so as 
to obviate the necessity for a fresh suit. (P 536) 

(e) Evidence Act S. 115—Execution of 
decree—Estoppel to appeal, (P, 539 C. 1) 

Execution of a decree has never been held 
to estop the decree-holder from appealing from 
it so far as it is against him. 

S. Sr?wtmsa Iyengar and V. Ramadoss- 
for the Appellants. 

T. Ramr.kandra Rao^ A, Krishaswuami 
lyer^ P, So^rnasundram^ fi, Lcikskman- 
na^ P, Satyanarayana, A, Ve.7ikaia''hlam^ 
M, S Venkairama I yer^ AT. Rama Rao 
and K, G. Babu Rao—for the Res¬ 
pondents. 

Wallis, C. J:- —These are appeals 
by the defendants from the preli¬ 
minary decree and final decree in 
favour of the plaintiff against the 
defendants mortgagees who refused 
to restore the mortgaged property in 
spite of the mortgage debt having 
been deposited by the plaintiff under 
S. 83 of the Transfer of Property Act. 
The plaintiff is the assignee of three- 
fourths of the mortgagor’s interest 
in item one and the mortgagees 
are also found to have become 
the owners of the equity of redemp¬ 
tion in parts of the mortga¬ 
ged property which were sold for 
arrears of revenue which had accrued 
on other property not the subject of 
the mortgage belonging to the heirs 
of the deceased mortgagor. The plain¬ 
tiff impugned the revenue sale*^ and 
also contended that the purchases 
were made benami for the mortgagors, 
but che Subordinate Judge found that 
the plaintiff had failed to establish 
his case on those points and I agree 
with my learned brother that in the 
argument in the Memorandum of 
objections we have not been shown 
any sufficient reason for differing 
form him on this point. The case 
must therefore be dealt with on this 
footing. 

The first question that arises is, 
whether the plaintiff is entitled, as 
the Subordinate Judge has found, to 
make a deposit of the whole mortgage 
debt notwithstanding that the mort¬ 


gagees have become the owners of 
part of the mortgaged property. On 
this question, I thin^ the plaintiff was 
entitled to do so under the provisions 
of the Transfer of Property Act. 
They were undoubtedly persons enti¬ 
tled under S. 91 of the Transfer of 
Property Act to sue for redemption 

and consequently come within the 
words “or any other person entitled 
to institute such suit” in S. 83 so as to 
entitle him to make a deposit under 
that section. These statutory rights 
are not taken away by the recogni¬ 
tion in S. 60 of the right of partial 
redemption w^here the mortgagee has 
become the owner of part of the mort¬ 
gaged property. It was no doubt 
held in Mamu v. Futtu (l), that where 
the mortgagee had acquired a part of 
the mortgaged property, the mort¬ 
gagors could not even sue for redemp¬ 
tion until the mortgagor had obtain¬ 
ed a decree for partition.but this deci¬ 
sion was before the Transfer of Pro¬ 
perty Act and even then was of very 
questionable authority for reasons 
which will appear later- 

In the present case the plaintiff 
tendered the whole amount of the 
moitgage debt without any propor¬ 
tionate reduction in respect of the 
part of the mortgaged property pur¬ 
chased by the mortgagee. On the 
principle of the greater including the' 
less, omne trwjus continet in se 

the tender was good even if they! 
were entitled to tender a lesser sum,! 
but in my opinion they were not, asj 
the amount of the proportionate re-| 
duction in the mortgage-debt had not! 
been ascertained either by agreemenil 
or by the Court, and in these circum¬ 
stances it cannot bo said that there 
was any lesser sum which the plain¬ 
tiff was entitled to tender or the mort¬ 
gagees were bound to accept, * 

The effect of a lawful tenderer 
deposit is to determine the mort¬ 
gagee’s rights as distinguished from 
his liabilities under the mortgage 
including his right to retain posses¬ 
sion, and, where one of several mort¬ 
gagors redeems the mortgage, to 
tra^isfer such right of possession to 
the redeeming mortgagor who is in 

(1) (1882) 6 Mad. hi. 
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turn entitled to retain it until redeem¬ 
ed by the other mortgagors. This is 
the principle embodied in S. 95 which 
providfcjs that, “where one of several 
mortgagers redeems the mortgaged 
property and obtains possession there- 
of^ he has a charge on the share of 
each of the other co-mortgagors 
in i'the property for his proportion of 
the expenses properly incurred in so 
redeeming and obtaining possession.’* 
This principle is in my opinion equal¬ 
ly applicable to a case where part of 
the mortgaged property has been pur¬ 
chased by the mortgagee. In such a 
case the mortgagee’s right to posses¬ 
sion as mortgagee is equally deter¬ 
mined by the tender or deposit and 
transferred to the redeeming mort¬ 
gagor. The question as to the pro¬ 
per form ( f decree to be passed when 
he refuses to accept the tender will be 
considered later. 

Another (luestion which arises in 
these appeals is as to the extent of 
the liability of a mortgagee remain¬ 
ing in possession after a lawful tender 
or deposit to account for the gross 
receipts of the mortgaged property 
under S. 76 (i). On this clause the 
Subordinate Judge has held that tlie 
mortgagees are not entitled to credit 
for amounts whicli they paid after the 
tender to meet the revenue demands 
on tile mortgaged property, and for 
necessary repairs and collection char¬ 
ges, and the c-ommentaries and one 
or two cases bear out this view, but 
in none of them has the clause been 
very fully considered. Such a rule 
would involve a great liardship to a 
mortgagee who refused to accept the 
tender under a bona fide, claim of right. 
It is often exceedingly difficult under 
the existing law to say whether a 
transaction amounts to a mortgage 
or a sale, and where it is ultimately 
found to be a mortgage, it would be 
very hard to retiise the mortgagee 
credit for all the necessary expenses 
incurred by him whilst contesting the 
right to redeem. As oliserved in 
argument it would put liim in a worse 
position than a trespasser, and there 
^ems no need for so stringent a rule, 
there is nothing like it in England 
where a mortgagee who refuses to 
accept the tender may have to bear 
the costs of the suit for redemptiori 
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necessitated by his refusal and also 
loss of interest from the date of the 
tender, a provision now embodied in 
S. 84 of the Transfer of Property Act, 
Bank of Ne.w South ]Vale.fi v. O' Oonnor 

(2). In the case of his being in 
possession such a mortgagee would 
also have to account for the 
gross profits; but tliere is no 
authority for saying that he would 
not be entitled to all due allowances. 
I do not think that cl. (i) when pro¬ 
perly understood imposes any larger 
liability than would be incurred by a 
mortgagee in England. All that* it 
says is that he, that is, the mortgagee 
must notwithstanding the provisions 
in the other clauses of this section, 
account for the gross receipts from 
the mortgaged property from the date 
of the tender or the earliest occasion 
when he could draw the money out 
of Court. He does so account in legal 
parlance when he brings the whole 
gross receipts into account, but the 
section does not say that whe i he 
brings the whole gross receipts into 
account he is not to have the benefit 
of the same allowances as a trespas¬ 
ser. If the legislature had intended to 
enact in this matter a novel rule of 
drastic character I think they would 
have used clearer language and 
would at least have said ‘ notwith¬ 
standing anything in S. 72 as well as 
notwithstanding anything in the other 
provisions of 8, 76, ’ because it is 

S. which deals with the credit side 
of a mortgagee’s account and 8. 76 
deals mainly with the debit side. 
Further, there is ■ nothing in the 
history of the clause to suggest that 
they had any such intention. It is not 
to be found in the rules as to transfer 
of property appended to the Sixth 
Report of the Indian Law Commis¬ 
sion, 1870, or in the Transfer of 
Property Bill based on those rules 
wliich was introduced in 1877, but 
was inserted by the Select Com¬ 
mittee who re-drafted the bill with 
express reference to the case of 
Mussanma/ Asima Beebee. i\ Sheik 
Ahmudte and others (3), as cited in 
Maepherson on Mortgages which was 
then the accepted text book on mort" 

(2). (1889) L. R. 14 A. C. 273 

(31 9 N. M. P. S. D. 1. 
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gages m India. It was there held that 
after a lawful tender a mortgagee 
continuing in pos'session was not 
entitled in accounting for the profits 
aceruing subsequently to the tender 
to the benefit of the stipulations in 
the mortgage deed. The mortgage deed 
had made the mortgagor responsible 
for any balances due from farmers 

and cultivators of the lard and con¬ 
tained other stipulations as to the 
way in which the profits should be 
estimated. The Court held that the 
effect of the tender was to render the 
mortgage deed of no effect from the 
date of the tender and to put an end 
to the mortgagor’s liability for the 
balance.' in question and observed 

Upon the same principle, the appel¬ 
lant is entitled to the benefit of the 
tender in the mode of calculating the 
claim, the proceeds of the estate being 
estimated according to the gross 
jamabandi for 1252 fasli without 
reference to the terms stipulated in the 
deed, ” 

But for the words “notwithstanding 
the provisions in the other clauses of 
this section*' cl. (i) might be regarded 
as merely giving statutory effect to 
this decision, these words apparently 
were inserted in the clause cj' abun^ 
d'inie cauteld to meet any possible 
contentions that might be based on 
the other clauses of the section and 
especially on clause (^) read with S. 
77. However this may be, they are 
not in my opinion sufficient, especiallv 
having regard to the omission of any 
reference to S. 72, to put the mort¬ 
gagee in accounting for the gross 
receipts of the property in a worse 
position than a trespasser; and I think 
the Subordinate Judge was wrong in 
disallowing the items claimed by the 
mortgagees on tliis head. 

The Subordinate Judge has held 
that the plaintiff was entitled on the 
tender to take possession of the whole 
of the mortgaged properties, and has 
left the rights of the owners of the 
equity of redemption including the 
mortgagees to be adjusted in other 
proceedings. It is no doudt the prac¬ 
tice in England to pass such redemption 
decrees subject to the rights of other 
persons interested. The appellants 
contended in the lower Court and 
here that the Subordinate Judge 


should have left them in possession 
of the items of mortgaged property 
purchased by them and allowed the 
plaintiff to redeem the remaining pro¬ 
perties at a proportionate reduction 
instead of driving them to a fresh 
suit. It is of course true that the 
appellants had no right to retain 
possession after the tender and should 
be made accountable cn that basis, 
but having regard to practical con 
venience and the scheme of the 
Transfer of Pproperty Act I think 
the proper course in a case like this 
would have been to determine the 
amount of the mortgage debt for 
which the properties purchased by the 
appellants were liable . and to have 
finally settled the questions arising 
between the parties so as to obviate 
the necessity for a fresh suit. I concur 
with the order proposed by my learn¬ 
ed brother. 

Krishnan. J.—//i Appeal No, 352 of 
1918-' The suit from which this and 
the connected appeal arise was one 
brought to redeem an usufructuare 
mortgage executed in 1896 by the lat^ 
Ex-Nawab of Masulipatam in favour 
of one Tadepalli Furushottam, now 
deceased, the then manager of the 
joint Hindu family of defendants 1 
to 15, 18 to 34 and 38, for one lakh of 
rupees with the condition inter alia 
that the usufruct was to be taken in 
lieu of interest. The properties mort¬ 
gaged consisted of 9 items. Plaintilf 
is the purchaser of a three-fourth 
share in item I subject to tlie mort¬ 
gage. Defendants 16, 17 and 35 to 38 
are stated to be assignees of the 
shares in the mortgage ■ of two of the 
members of the mortgagee’s family 
and defendants 39 to 53 are the heirs,, 
or assignees from the heirs, of the 
original mortgagor the Nawab who 
died in 1H98. Defendants 54 to 6l 
claim to be purchasers of the equity 
of redemption in some of the items 
mortgaged. These defendants 39 to 61 
were added as parties as persons 
interested or claiming to be interested 
in the equity of redemption. The 
plaintiff deposited in Court the whole 
of the mortgage money Rs. One lakh 
under 3. 83 of the Transfer ofProperty 
Act in April 1916 but the mortgagees * 
refused to receive it unconditionally 
and be redeemed. Hence this suit. 
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The lower Court passed a prelimi¬ 
nary decree for redemption in plain- 
titF’s favour directing the mortgagees 
to take the money deposited in Court 
and to deliver up possession of all 
the 9 items to him; and it also directed 
that he was to get the rents and 
profits of the mortgaged properties 
from the date of suit to date of 
delivery or for 3 years whichever was 
the shorter period at a rate to be 
determined subsequently. Appeal No. 
352 is the appeal against the decree 
by the mortgagee; two memoranda of. 
objections have also been filed against 
the decree one by plaintiff and the 
other by two of the heirs of the late 
Nawab, challenging the finding of the 
learned Subordinate Judge that the 
equity of redemption of items 6 and 
y had been validly sold in a Revenue 
sale and had passed from the mort¬ 
gagors, but raising no other objec¬ 
tions. A final decree was subsequently 
passed settling the amount of mesne 
profits whicli tlie defendants were to 
pay to the plainti , disallowing their 
claim to deduct the (T<)vernment 
revenue paid and the charges said to 
have been incurred for repairs 
and for collcctitn. The connected 
Appeal No. 222 is by the mort¬ 
gagees against that final decree and 
plaintiff has filed u memo of objec¬ 
tions in it claiming his costs which 
hac been disallowed. 

Several important (juestions have 
been raised in these appeals. Jt will 
however be convenient to dispose of 
the Memoranda of Objections in 
Appeal No. 352 first as they raise the 
(piestion whether the finding that the 
equity of redemption became vested 
in part in tlm mortgagees is correct 
or not, as much of the argument in 
the case depends on it. There i^ no 
real dispute aitoiu the facts regarding 
it. Arrears of Government revenue 
became due by the mortgagor’s heirs 
on certain properties belonging to 
them in the Cnddapah District. For 
the realisation of these arrears the 
equity of redemption of items 6 and 9 
was attached though they were situ, 
ated in a different district and was 
sold in revenue sale and purchased, 
the latter by 54th defendant, a clerk 
oi the mortgagees, and the former by 
the 55th defendant, his brother-in- 

M-68-69 


law. The attempts of the mortgagor 
to get these sales set aside failed and 
the sales were confirmed. It is the 
mortgagor’s case that these purchases 
were benami for the benefit of the 
mortgagor and it is contended that 
under S. 90 of the Indian Trust Act 
the mortgagees should be treated as 
having made the purchases and as 
holding the properties for the benefit 
of the mortgagor. The argument 
hewever fails as it is not shown that 
the mortgagees availed themselves 
of their position as such in getting 
the properties sold or in buying them, 
even if we assume that the purchases 
by 54th & 55th defendants were really 
benami for them. The sale was nOt for 
arrears of revenue due on the mort¬ 
gaged properties and the mortgagees 
were under no obligation to pay the 
revenue on the mortgagor’s other 
properties. It cannot therefore be 
said that they committed any default 
in allowing the equity of redemption 
to be sold for such arrears. It was 
however urged that as a sum of Rs. 
2,500 had been left with the mort¬ 
gagees by mortgagor and that they 
slnmld have paid the arrears out of 
it when the mortgaged properties 
were attached, to save them from 
being sold. But the evidence is that 
this money was left with the mort¬ 
gagees for tiu: express purpose of 
effecting repairs to the mortgaged 
properties and it could not therefore 
i)e properly used by tiiem for paying 
any arrears of revenue. No otlier 
objection has been urged before us 
regarding these sales and we must 
therefore accept the finding of the 
Subordinate Judge on issue 3 that the 
revenue sales are valid and binding 
on the mortgagor. Tbo further ploa 
that tlie purchases were benarni for 
the mortgagor is not raised now and 
is iK.t supported by any evidence. 
The Memoranda of Objections must 

therefore both be dismissed with 
costs. 

Turning now to the Appeal No. 352 
before us the main points argued were 
those laised (1) in issues 1 and 2 and 
(2) in issue 8, namely, whether plain¬ 
tiff is entitled to get possession of all 
the properties inciuding items 6 and 9 
on redemption and whether the pay¬ 
ment into Court under S. 83 of the 
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Act was a valid deposit in law. Tak¬ 
ing the first question first there can 
be no doubt that under S. 60 of the 
Transfer of Property Act a person 
entitled to a share only of mortgaged 
property cannot redeem his share 
only on payment of his proportionate 
share of the mortgage money except 
in the only case where the mortgagee 
or when there are more mortgagees 
than one. all of them has or have 
acquired in whole or in part the share 
of a mortgagor. In fact the rule is 
that a mortgage should be redeemed 
as a whole; the right to redeem in 
part is given to a mortgagor as a 
privilege in the exceptional case noted 
above to avoid multiplicity of suits 
and in none else. Now in the present 
ca'^e the plaintiff has sued to redeem 
the whole mortgage. I thitik he v/as 
bound to do so for he could not take 
advantage of the exception because 
tlie equity of redemption in items 6 
and 9 is not siiown to have passed, to 
all the mortgagees as a body hut only 
to some of them as shown by the 
Subordinate Judge in paras 14 and 15 
of his judgment. Plaintiff was there¬ 
fore clearly entitled, to redeem the 
whole mortgage, c evertheless I agree 
with the learned tffiief Justice that 
the more convenient course here is 
to decide in this case itself, as all the 
parties are before us, the question 
how much of the mortgage money 
should be taken as proportionately 
chargeable on items 6 and 9 and to 
allow redemption of the rest of the 
items only on payment of that pro¬ 
portionate amount. This can be done 
without prejudice to plaintiff s claim 
to mesne profits and without deciding, 
between the several persons entitled 
to the mortgagee’s interest, their rights 
inter se. I would therefore call for 
a finding on this question ( n fresh 


evideiK 

On the next ([uestion as to the vali¬ 
dity of the depo'it in Court, I agree 
with the learned Chief Justice that 
under S. 83 the right to depo.-it ^the 
mortgage money in Court is co-exien- 
sive with the right to institute a suit 
for redeniption as is apparent from the 
wording of the section. A person who 
owns a share only of the equity of 
redemption is thus in my opinion as 
much entitled as a per>on o^^ning the 


whole of it to take advantage of S. 83 
hy depositing the amount due on the 
mortgage and as in this case I have 
held that the plaintiff is entitled co 
redeem the whole mortgage he was 
clearly entitled to deposit the whole 
mortgage money in Court as he did. 
In my opinion the section applies 
equally to cases where the mortgagee 
has obtained a share of the equity of 
redemption for there is no limitation 
in its language. It is not necessary 
in this case to consider whether in 
such circumstances the mortgagor 
should deposit the whole mortgage 
amount due into Court, or only that 
portion of it which he would have to 
pay if he were taking advantage of 
the exception in the last clause of S. 
60 ; for the mortgagor in this case has 
paid the whole mortgage money. The 
objection, that the plaintiff could not 
make a valid deposit because he was 
only the owner of a share of the equity 
of redemption and because some of the 
mortgagees had a^so become entitled 
to a share in it, must thus be over¬ 
ruled. 

A further objection wa.-- raised that 
the deposit ceased to be a valid one 
when the plaintiff through his vakil 
opposed the application of the defen¬ 
dant^ under Exhibit IV, to be paid the 
amount deposited and got it dismissed. 

If he improperly prevented the mort¬ 
gagees from drawing out the money 
the tender may become bad under S. 

84 of the Act but what happened here 
was the defendants wanted to take 
the money without prejudice to certain 
contentions they were raising and 
they asked for an order of Court to 
that effect. This appears from Exhi- 
hh IV it.self. Plaintiff objected to the 
Court making any such order, as I 
think, he was perfectly entitled to dr ; 
lie did not object, so far as I can see, 
to the money being drawn out by 
them and T do not think his action 
affected the validity of liis tender in 
any way. I therefore, agree that 
plaintiff i< entitled to the advanta^.es 
flowing from such a depo^it, What 
tliose advantages are, in this case, 
form the subject of the connected 
Appeal No. 222 and I shall consider 
the (luestion there. 

In this appeal one further argument 
raised by the respondent remains to 
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be considered. It v/as contended that 
because the defendant drew out the 
money deposited in Court after the 
decree of the lower Court and pending 
the appeal to this Court, they must be 
taken to have acquiesced in that de¬ 
cree and their appeal is therefore in¬ 
competent. The facts bearing on this 
objections are not clear. Some of the 
money seems to have been taken 
away not by the defendants but by 
their attaching creditors and that can 
imply no acquiescence at ail on defen¬ 
dants’ part. Whatever they drew out 
themselves they seem to have drawn 
out in execution of the decree in this 
case- Execution of a decree has never 
been held to estop the decree-holder 

from appealing from it so far as it is 
against him. 

Reliance was however placed by tlie 
learned vakil for the 1 st respondent 
for his objection, on the i-uling in 
harnachandra M<irw<ni y. R<ini Ke-hobati 

Kvmnn ( 4 ). ()n examining that case 

It will bo found to be entirely distin¬ 
guishable. Their Lordships were con¬ 
sidering the effect under the 2 nd 
clause of S. 83 of a withdrawal of 
money which had been deposited in 
Court in full di-s; lu-j o’ t i; n ) rt- 
gage debt. There was no decree in 
tliat case prior to the withdrawal. The 
case reported in Lai Simjfi y. jH:am 
Sivfjli ( 5 ) was also relied on. In that 
case no doubt the money was taken 
out of Court after the decree of the 
Appellate Court and pending a Second 
appeal- The facts ot that case how¬ 
ever are not very clear, for in meeting 
the argument that the money should 
be deemed to have been taken out in 
execution of the redemption decree, 
the learned Judges say that the ap¬ 
pellants as defendants against whom 
th° decree for redemption had been 
passed were not the parties to apply 
for execution and that in the applica¬ 
tion they made to have the moncv 
paid out it was distinctly stated that 
It was lying in deposit under S. 83 
Ivan-^fer of Properly Act. In the pre- 


(L 


(5) 


(1J09) 36 I. A. 85-36 Cal. 840-10 
C. L J. 1-6 A. L. J. 617-6 M. 

(1^03) 25 All. 179-23 A. W. N. 2. 
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sent case there is a clear order in the 
decree that the defendants were to 
take out the money in Court and it 
would therefore seem to be distin¬ 
guishable from the Allahabad case. 
Otherwise with all respect to the 
learned Judges I would have been 
unable to folh w thei’- ruling. Once 
a decree is passed settling the rights 
of parties on redemption, what is 
thereafter done should be referred to 
til at decree. The jiayment of the 
mortgage-money can only be under 
that decree and not under 8.82, Trans¬ 
fer of Property Act, which no longer 

applies. This objection must also be 
over-ruled. 

Before disposing of this appeal it i.s 
nece.ssary to call fora finding on the 
iiuestion "What are the proportionate 
amounts of the mortgage-debt char¬ 
geable upon item 6 and item 9 ?” 
The finding must he arrived at in the 
manner explained in Fonnambnlo JHllai 
x.AnnamaUu C'Aetmr, ( 6 ). Fresh evidence 
will he allowed. Finding in 2 
month.s after the reopening. Objec¬ 
tions 10 days. 

In A. S. N. 222 of 1919 

The question in this appeal turns 
on the meaning to be given to the 
expression "account for the gross 
receipts” in S. 76 (i) of the Transfer 
ot Property Act. The mortgagees 

claimed to deduct from the rents re¬ 
ceived by them certain sums of money 
for ( 1 ) revenue paid to Government 
on the mortgaged properties ( 2 ) repairs 
ettecied to them and (3l collection 
charges for collecting? the rents and 
profits. The learned Subordinate 
Judge lias di.sallowed the whole of 
these threr items. It is contended in 
appeal that all these should be allowed 
in td\our ot the niort^agees. 

As tound in the connectod appeal 
the mortgage money was properly 
deposited in Court by the plaintiff 
undei S. 83 and if the mortgage was 
one which provided for a rate of 
interest, that intere.st would have 
ceased to run under S, 84. But in this 
case we have a mortgage with posses- 
.sion with the condition that the usu- 

< inter 

est, b. (t) therefore appl ins Xhe 

( 6 ) (1920) 43 Mad. 372-38 M L 1 

239-(1920) M.W.N. 235-11 L W 

429-55 1. C. 666 (F. B.) 
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Subordinate Judge construes the words 
“account for gross receipts” as mean¬ 
ing “account to the mortgagor for ihe 
total receipts from the mortgaged 
properties without any deductions 
whatsoever” and he relies on Beni JFrn- 
sad V. Narain Das (7) Behan 

T. tiarabaii (8), and Shephard and 
Browns Commentary on the Transfer 
of Porpeny Act. There is no autho¬ 
rity cited' by the commentators for 

their opinion; and there is nothing in 

Satyabadi Behari tarabaii (8) which 
.supports the Subordinate Judge’s 
view. In Beni Prasad v. Naram Das 
(7), no doubt collection charges were 
disallowed but there is no discussion of 
the meaning of the words in question, 
in the judgment. There is thus no 
real authority on the point. 

To take the meaning that the oub- 
ordinate Judge has given to the words 
would, as pointed out by the learned 
Chief Justice, impose an unduly exces¬ 
sive burden upon a mortgagee in pos¬ 
session who fails to accept a valid 
tender or deposit. S. 84 imposes on 
the mortgagee in such circumstances, 
only the liability of interest ceasing 
to run; and in the case of a mortgagee 
in possession who takes his interest 
from the usufruct, the applicatitn of 
that rule would only result in his 
having to account for the whole of 
usufruct without deducting anything 
for interest but it would not affect in 
any way his right to any other deduc¬ 
tions he may be entitled to. bhould 
we then construe the words of S. 76 
(i) as imposing a much larger liability 
by taking away from him all rights 
of deduction? There is no reason why 
a mortgagee in possession should 
be treated by the legislature in a more 
stringent manner than any other niort 
gagee committing the same default 
I think full effect can be given to the 
words “account for gross recepits” l;y 
holding that in the mortgage account to 
be made up for redemption, the 
gagor should be debited with the total 

receipts from the mortgaged property 
without reference to any covenants 
between the parties in the mortgage 
deed to take any particular amount as 
representing such receipts or to 


apprporiate anything for himself 
towards his interest of othei-wise. The 
words will then have no bearing on 
the question of deductions claimed 
under the provisions of the statute. The 
history of the provision as set out by 
learned Chief Justice shows that this 
is the proper meaning to be attached 
to them. The words were introduced 
for the first time by the Select Com¬ 
mittee on the Transfer of Property 
Bill and their report shows that the 
provision was taken from the case of 
A-^irna Bebee v. Sheik Ahmudee and others 

(3)‘ In that case the tender by the 
mortgagor was found to be valid and 
legal and the question was what sur¬ 
plus profits alleged to have been 
realised by the mortgagees in posses¬ 
sion, the mortgagor was entitled to. 
The learned Judges held that on the 
tender being made the conditions and 
stipulations in the deed in favour of 
the mortgagees ceased to be in force 
and therefore they were not entitled to 
interest thereafter and that they could 
not rely on an express stipulation in 
the deed which made the mortgagor 
answerable for balances dxie from far¬ 
mers and cultivators from Fasly 1252 
and that the proceeds of the estate 
sliould be estimated according to the 
gross jamabandi without reference 
to th e terms stipulated for in 
the deed. They however allowed tlie 
mortgagees credit for collection ex¬ 
penses. It would thus seem that the 
term ‘gross receipts’ has no reference 
to statutory deductions but only to 
the stipulations in the deed. A mort¬ 
gagee in possession who wrongly re¬ 
fuses to accept a tender or deposit 
does not lliereby become a trespasser 
and cease to be a mortgagee. See 
H^atyabadi Behara v. Haraban (8) and 
Rukmnni Bui v. Vevkaiesh (y). The 
duties imposed on him by 8. 76 conti¬ 
nue in force against liim and it v/ill 
be very strange to hold that though 
he is compelled by law to make cer¬ 
tain payments such as the Govern¬ 
ment revenue, he i- not to get them 
repaid. I think the words in 8. 76 (0 
do not necessitate such a construc¬ 
tion and that they only mean that 
the mortgagor should be debited in 


(7) (1909) 5 I. C. 529. (9) [1907] 31 Bom. 527-9 Bom. 1. 

(8) (1907) 34 C. 223-5 C. L. J. 192. R. 958. 
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the account with the total receipts 
from the mortgaged property 
without reference to the sti¬ 
pulations in the mortgagee’s favour 
in the deed. If the mortgagee proves 
that he has made payments from the 
income validly under clauc<es (^') and 
(d), to that extent I would hold that 
he has accounted for the receipts. It 
seems to me that the words “notwith¬ 
standing the provisions in the other 
clauses of this section’’ have been 
added to clause (i) out of abundant 
caution as the learned Chief Justice 
has pointed out, to make it clear that 
the special rule in that clause is to 
prevail against the general rule em¬ 
bodied in cl. (^) which enables the 
mortgagee to appropriate the receipts 
himself towards his interest and prin¬ 
cipal. They cannot be read as ex¬ 
tending the scope of the words “ac¬ 
count for gross receipts.” 

One other question has been raised 
on the construction of S. 76, cl. (0. 
namely, that the mortgagees are 
liable only for the total receipts or in 
other words for the total amount of 
rents and profits actually collected by 
them and not for those left uncollect¬ 
ed. S. 76 (i) no doubt speaks only of 
receipts and under that section it will 
be ditficult to make the mortgagees 
liable tor uncollected rents and profits 
as the Subordinate Judge has done 
but S. 76 (6) imposes on the mort¬ 
gagee in possession the duty of col¬ 
lecting the rents and profits and the 
last clause of the section makes; them 
liable for any loss resulting from 
their failure to perform that duty. 
Their liability for uncollected rents 
and protits extends therefore only to 
the extent to which it can be brought 
within those provisions and does not 
depend on S. 76 (i). No doubt S. 77 
provides that clause (^), (d), (?) and 
(Pilots. 76 shall not apply to cases 
where by the contract between the 
parties the mortgagees are to take 
the receipts from the mortgaged pro¬ 
perty towards interest as was the co¬ 
venant in the contract before us. But 
when on deposit of the mortgage 
money in Court that covenant ceased 
to be in force, the excepted clause 
l)ecame applicable to the mortgagees. 

vV e have now to consider what de¬ 
ductions the mortgagees are entitled 


to. As regards the Government reve¬ 
nue alleged to have been paid, it 
seems clear they were entitled to pay 
it under S. 76 (c) and on the view I 
have taken, they are entitled to cre¬ 
dit for it in the mortgage account. 
Collection charges were also properly 
incurred by them under S. 72 (a) and 
they are entitled to credit for them 
also. The last item is the charge for 
repairs. This seems to stand on much 
the same footing. After the deposit 
was made in Court and the covenant 
for taking the usufruct for interest 
ceased to be in force, 8. 77 ceased to 
apply and S. 76 (d) became applicable 
thereafter. The mortgagees were 
therefore entitled to pay the charges 
for any necessary repairs from the 
rents and profits and claim credit in 
the account. 

No other question has been argu¬ 
ed in this appeal. A fresh finding 
must be called for from the Subordi¬ 
nate Judge as to the proper amount 
payable by the mortgagees to the 
plaintiff for the Faslis in question and 
subsequent Faslis so far as necessary 
in the light of the above observations. 
In taking the account items 6 and 
will also be included. Fresh evidence 
may be taken and the finding raturn- 
ed at the same time as the finding in 
the connected appeal and ten days 
will be allowed for objections as in 
that case. The Memorandum of Objec¬ 
tions as to costs will stand over for 
disposal with the appeal. 

Judgment (ajler return oj the finding)-- 
£n Appeal No, 352 oj 19]g—This is an 
appeal against the preliminary decree 
in Original Suit No. 4 of 1917 on the 
file of the Court of the Temporary 
Subordinate Judge of Rajahmundrv. 
The learned Subordinate Judge has 
now returned the finding that the 
amount of the mortgage debt propor¬ 
tionately chargeable on items Nos. 6 
and 9 is Rs. 17,272. Neither party has 
objected to this finding. The total 
amount of Rupees one laich paid into 
Court having been withdrawn by the 
mortgagees they must refund the 
above amount (Rs, 17, 272) on their 
being allowed to retain possession of 
items Nos. 6 and 9 without these items 
being included in the redemption 
decree. To avoid any further com- 
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plications we direct the mortgagees, and Averjas for those Faslis, none of 
defendants Nos. 1 to 38, to pay into them has been pait into Court and 
the lower Court the above-mentioned proved. Furthermore, as we have 
amount within a fortnight from this already held in our previous judgment, 
day. We make this order as the the mortgagees would be liable to 
parties agree to it without prejudice account even for the amount that they 
to their contentions The appeal is have failed to collect if the failure was 
adjourned to 21st August, 1922 for due to their failure to use their best 
final orders. endeavours to collect them; and there 

In Appeal No, 222 of 1919,—This is is evidence on record to show that, if 
an appeal against the final decree there was any failure to collect the 
passed in 0. S No. 4 of 1917. In that whole of the rent, that must have 
suit this Court called for a fresh find- been due either to indifference or 
ing from the Subordinate Judge as to negligence on the part of the mort- 
the proper amount payable by the mort- gagees to collect. In these circum- 
gagees to the plaintiff for the Faslis stances we agree with the Subordinate 
in question and subsequent Faslis Judge that the mortgagees were 
from 1326 to 13^0 taking into consi- rightly debited with the total amount 
deration the deductions to be allowed of rent payable upon these lands for 
to the mortgagees. The Subordinate the Faslis in question by the tenants 
Judge has now returned his findings in occupation. 

as regards the profits the mortgagees There is a second point raised with 
are, in his opinion, accountable to the reference to item 1 and that refers to 
mortgagor for the Faslis in question. the complaint made by the plaintiff 
As regards items 2, 3, 4, 5, 7 and 8 that he did not get possession of 19 
there is no dispute raised by the acres and odd cents in item 1 when he 
defendants (mortgagees) or by the got possession thereof. The Subordi- 
mortgagor. The dispute is confined nate Judge has found it proved on 
to item J and items 6 and 9. As this point that the 19 acres and odd 
regards item 1, the first objection were not really put in possession of 
taken is that the estimate of the the mortgagor. So far we are in 
Subordinate Judge of the profits agreement with him, for there is no 
payable for Faslis 1326 and 1327 by contradiction of what the witness 
the mortgagees is excessive. It seems D. W, 7 says on the point; but on the 
to have been argued in the lower question whether the mortgagees 
Court that it was not open to the (defendants) are liable to account for 
mortgagees to raise the question as the profits of these 19 acres for the 
the previous proceedings barred them Faslis in question, we regret we are 
from doing so, but we think it is not unable to accept the Sub-Judge’s view, 
necessary in the circumstances to go There is nothing on record to show 
into that question, for it is sufficient that the failure to obtain possession 
to find on the mortgagor’s second of these 19 acres was due to any 
contention that there was no true default on the part of the mortgagees, 
deficit in the collection in those faslis. The Court directed the whole of the 
The Subordinate Judge has discussed item to be put in possession or the 
the evidenct; bearing upon this point mortgagor. If he had not been so put 
at some length. We entirely agree in possession, it was his duty to com- 
with hiin that the evidence is quite plain to the Court and point out that 
inadequate to establish that there was he had not been so put in posse^^sion 
any deficiency whatever and that any and ask the Court to direct the judg- 
tenant had failed to pay his rent for ment-debtors (the mortgagees) to so 
those Faslis. The evioence'of D. W. 6, put him in possession but he did not 
as the Subordinate Judge points out, do any such thing. He seems, accord- 
is practically mere hearsay evidence, ing to the evidence of the mortgagees. 

It is, strictly speaking, not admissi- to have been obstructed by somebody 
ble. The evidence of D- W. 7 is quite in actual possession of the land 
indefinite and inconclusive, and not against whom it is said he had taken 
supported by any accounts Although proceedings to clear the obstruction 
it is admitted that there were Chittas and has now brought a suit. There 
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was no complaint to the Court of any 
short delivery, as the Subordinate 
Judge points out, nor was any intima¬ 
tion given to the defendants that 
there was any difficulty on account of 
short delivery. The evidence seems 
to indicate that the plaintiff had 
adopted the method of suing the party 
in possession and recovering the pro¬ 
perty from him with mesne profits. 
That assumes that the property is not 
held by the person in possession at 
the instance of, or under, the 
judgment-debtors. There is also no 
direct proof that the obstructors 
were put in possession by the judg¬ 
ment-debtors or that they were hold¬ 
ing it for the benefit of the judgment- 
debtors. If they were -trespassers or 
were persons who were already in 
possession before the mortgage was 
created, the mortgagees would not be 
under any obligation to give vacant 
possession to the plaintiff. They 
were bound to give such possession 
as the mortgagor gave to them. In 
these circumstances, considering that 
the plaintiff has cho sen to seek other 
means to get profits froju the party 
in possession, it is not right to make 
the defendants liable for such profits 
of the 19 and odd acrts included in 
item 1 and we disallow that. In this 
view it is not necessary to go into 
the question of quantum of profits of 
these I 9 acres. 

These are the only objections with 
reference to item 1. Now as regard^ 
items 0 and 9 it is contended before 
Us that, some of the mortgagees 
having purchased the eciuity of re¬ 
demption of those item.v, they are 
not bound to give the profit^ of tho<e 
lands to the plaintiff. Home question 
Was raised whethei* this point wms 
not covered by our previous judgment 
but assuming that we did not express¬ 
ly decide the question though our 
observations would seem to indicate 
that we were rather inclined to think 
that ihe defendants would be liable 
or such profits, we have come to 

conclusion now and hold 
that the defendants are liable to make 
good to the plaintiff the profits of 

these land as well. The plaintiff had 
paid into Court one lakh of rupees, 
the total of the mortgage amount 
and the plaintiff was entitled there¬ 


fore, as we have already held, to get 
possession of the whole o( the lands, 
and of ‘course he would have then 
been able to collect the profits of all 
the lands. It is only as a matter of 
convenience and concession to the 
defendants we have allowed them 
in this suit itself to retain items 6 
and 9 on payment of the proportion¬ 
ate amount of the mortgage debt 
chargeable on those items. Strictly 
they w^ere bound to hand over 
possession of the mortgaged proper¬ 
ties on payment of the one lakh of 
rupees into the Court. If they did 
not draw out the money it was theii 
own fault. In those circumstances 
it is clear that the plaintiff is entitled 
to the profits on these items up to 
the date when the defendants pay 
back into Court the R^’. 17,000 and 

odd the debt chargeable upon these 
two items. 

regards item 6 there is no dis¬ 
pute as to the amount of profits. 
But as regards item 9 a dispute has 
been raised by the defendants (mort¬ 
gagees) as to the quantum of profits 
charged against them for Faslis 1328, 
h329 and 1330.It is admitted the charges 
are correct for faslis 1326 and 1327. 
The contention here is very much 
like the contention as regards item 
1. What the mortgagees say is that 
they were not able to collect the 
whole of the rents payable by the 

tenants according to their engagement 
and that there was a deficiency in 
ta-'!i 1328 of about 16 purtis, in Fasli 

1329 of about 13 puttis and in Fasli 

1330 of about 7 puttis, the normal 
rent payable being 44 puttis and a 

^um of R<. 100. regards the 

deficiency alleged, the Hubordinate 
Judge has found that such an allega¬ 
tion has not been proved and, on a 
consideration of the whole of the 
evidence bearing upon it, we are 
not prepared to say that the evidence 
is sucli as to justify us in reversing 
that finding. No evidence on the 
point has been given by the persons 
who actually collected the rtnts. 
Certain- books are produced which 
were books kept in the head office 
in Masulipatam, but they were books 
written up from chittas and other 
notes which had been sent by the 
persons who collected rent^:^. Such 
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cbittas are hot produced, nor are 
those accounts of the actual collec 
tions proved. In those circumstan¬ 
ces it is difficult to say that the 
defendants have discharged their 
burden of proof that there was really a 
deficit in collection in spite of their 
best endeavours. They were certain¬ 
ly under a duty to keep proper 
accounts and if they have not done 
so and are put to any loss in conse¬ 
quence, it is their own fault. We 

accept the sub-Judge’s finding that 

for these Faslis also the rent collected 
sliould be taken to be the same as the 
rent collected for the two previous 

f ft P 1 

There is further, as we have al 
ready pointed out, in respect of item 
(1) the fact that on the evidence of 
the defendants themselves it would, 
seem that they did not use their best 
endeavours to collect the rent 
that they did not effect the necessary 
repairs and that they somewhat 
neglected the collection because of 
the pendency of this suit. The 
difference in the amount as expressed 
in rupees of the rent of these lands 
in the plaintiffs account is due to 
the fact that the price of the 

paddy wa.-different in the different 
years but they all represent the 
value of 44 puttis of paddy and 
the R<. 100 rent payable each year. 
In these cricumstances, we accept 
the Subordinate Judge’s finding that 
on item 9th the amount of profits pay¬ 
able by the mortgagees to the mort¬ 
gagor is what he finds it to be, 

namely. Rs. 12, 1681 9 

These are the objections raised by 
the defendants in this Court. The 
plaintiff has also filed objections 

claiming that he should be granted 
interest on the profits from the date 
of collection. We think he has 

not established that claim. After all, 
what he was entitled to under S. 
76, cl. (i) of the Transfer of Property 
Act is the gross receipts by the 
mortgagees from the date when he had 
paid the money into Court. We could 
not construe that as meaning that 
interest is also payable upon the 
amounts collected. 

As regards the deductions made on 
account of Government revenue and 
other charges there is no dispute 


between the parties. Those items are 
accepted by^ them both. 

Now a further claim has arisen 
in favour of the plaintiff (mortgagor) 
on account of the lapse of time, for 
at the time when the Subordinate 
Judge estimated the amounts payable 
by the defendants to the plaintiff 
fasli 1330 had come to an end and 
fasli 1331 was beginning; now that 
fasli has also come to an end. The 
plaintiff is therefore entitled to get 
added on to the figures found by the 
Subordinate Judge the rents and pro¬ 
fits for Fasli 1331 so far as lands 
which were not given possession of 
with crops standing on them before 
the end of fasli. That is a matter 
which we cannot dispose of at this 
moment but the parties have stated 
before us that, if they are given a 
little time, they would file statements 
and that possibly they could agree as 
to the amounts to be added and there 
would be no necessity to keep this 
suit on the file of Court any further; 
for this purpose alone we shall give 
them a short adjournment. The plain¬ 
tiff would file a statement and give 
a copy of it to the other side in ten 
days’ time. The defendants will then 
have a week to say whether they 
agree to it or if they disagree, to 
file a statement. We will defer pass¬ 
ing final orders till the case is heard 
again on the 21st August. 

There remains the question of costs 
raised in the Memoradum of Objec¬ 
tions. The first Court gave the plain¬ 
tiff costs of the preliminary decree, 
but as regards the final decree it 
made each party bear its own costs. 
On hearing both sides we are inclin¬ 
ed to think that there is no sufficient 
cause for interfering with the discre¬ 
tion exercised by the Court in that 
matter except as regards the stamp 
duty payable on the amount which 
should have been decreed to the plain¬ 
tiff by the lower Court according 
to the views we have now expressed. 

As regards the costs of this Appeal 
No. 222, we direct each party to 
bear its own costs. 

The appeal is adjourned to the same 
date as Appeal No. 352, namely, 
21st August, for final disposal. 
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August, 1922, in pursuance of the 
order contained in the judgment 
dated the 25th day of July, 1922, the 
Court (Krishnan and Venkatasubba 
Rao, JJ.) delivered the following 
Judgment:— 

The money not having been paid in 
the lower Court as directed, the par¬ 
ties ask that time may be given for 
the money to be paid in this Court. 
Three weeks from this date is allowed 
for the payment Rs. 17,272 to the 
credit of Appeal No. 352 of 1918 in the 
High Court, Plaintiff will have leave 
to draw out the money from Court 
when paid in. 

The appeals are adjourned for final 
orders to 14th September, 1922. 

These appeals coming on this day 
for final orders in pursuance of the 
order of this Court dated the 21st 
August, 1922, the Court (Krishnan 
and Venkatasubba Rao, JJ.) deliver 
ed the following. Judgment*— In 
peal Ho, 352 of 1918;—The money Rs. 
17,272 ordered to be refunded under 
above order having been paid into 
Court and as plaintiff has leave to 
draw it out, the decree of the lower 
Court must be modified by omitting 
items Nos. 6 and 9 from it. Otherwise 
tlie decree is confirmed. Appellants 
will pay the plaintiff’s costs of the 
appeal, 

Jn Appeal A'o. 222 of 1919;—The 
only dispute now is as to the amount 
of profits that the defendants are 
bound to account for to the plaintiff 
tor fasli 1331 with respect to items 
Nos. 2, 6 and 9. The plaintiff claims 
in his statement Rs. 3,172 and 9. 
the defendants admit only Rs. 
2,410 and odd. We think if we take 
Rs. 2,800 as the proper amount, we 
will not be far wrong, for each side 
is likely to exaggerate. It is not 
necessary to delay tlie case further 
by calling for a finding as the dif¬ 
ference is small. There will be a final 
decree drawn up according to our 
judgment. By consent of parties de¬ 
fendants are given two months time 
from this date to pay the monies 

by them to the plaintiff in- 
cluding costs in Appeal No. 352 of 
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Phillips and Devadoss, JJ. 

(Sri Raj A, V,) Jagga Row Bahadur 
Oaru (dead) and another, —Appellants. 

V. 

Gofi Bibi alias Gonhar Bibi and others 
— Respondents. 

F. A. No. 357 of 1919 D. 19th Dec. 

♦ 

1922, against the decree of the Dt. 
Judge of Vizigapatam dated 7th July. 
1919. 

(a) Deed — Construction — Principles — Endor¬ 
sements—Conduct of the parties. 

Ill construing Pharmanas and grants great 
weight ought to be attached to the actual 
words used in the grant than to an endorsement 
which is brief and simple and may not fully 
express the intention of the grantor. In inter¬ 
preting deeds and contracts the intention of the 
parties to the document should be gathered only 
from the recitals in the document to which 
they are parties and not from what they said 
or did before the document was executed. P. 547 

It is not a safe principle to interpret one 
document by referring to the recitals in another 
document. But w’here the Court has given a 
definite meaning to certain expressions, that 
meaning should be applied to such expressions 
in other cases. Page 549 0 1 

(b) Grant Construction-Evidence — Opinions- 
Decision of Inain Commissioner4 

The decision of the luam Commissioner as 
regards the nature of the grant is not conclu¬ 
sive. It is for the Court to see -what the nature 
of the grant is and though the Inam Commis¬ 
sioner's decision may help the Court in arriving 
at a finding as to the practice of an institution 
yet it is not conclusive as to the meaning of the 
grant. Page 548 C 2 P 549 c 1 

(c) Mah. Lavj-Waqf— Alienation by Mutwalli- 
Recessity. 

It is for the plaintiff to make out necessity 
and the mere fact that there has been a debt 
outstanding for a long time is not a circums¬ 
tance going to show that when the debt was 
first incurred it must have been for a purpose 
which svouid bind the trust. Page 549 C 2 

(dj Adverse possession — Trust property. 

Any person claiming from a trustee under an 
invalid juortgage cannot acquire a prescriptive 
title against the trust. 

(e) Civil P. Code S. il.—Mistake of fact— 
Wro nfj parties. 

A decision was wrongly hold to be Res 
Judicata though the parties in the subsequent 
suit were not the same as in the prior suit. The 
same question came up for decision again in a 

third suit. The parties to the second and third 

suit were the same. Held though there is a 
mistake of fact as regards the parties yet the 
judges who decided the second suit decided 
that the matter was res judicata between the 
parties and therefore their decision was final 
P 550 ^ • 
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F. 3. Fo 2.—for the Appellant. 

C. Madhavan Nair—foT the Respon- 
dent. 

Phillips, J. —I agree, but I prefer 
not to express any opinion as to 
the meaning of the deed of grant (Ex. 
VI) but would base my decision on the 
two points (1) TPS judicata, (2) failure to 
prove necessity. The decision of this 
Court in Appeal No. T69 of 1911 is 
undoubtedly based upon a mistake of 
fact, but is none-the-less binding upon 
plaintiff. He cannot now contend that 
the properties are not wakf; that being 
so, he must prove necessity for the 
alienation. Having failed to do this, 
his appeal fails and must be dismissed 
with costs of the 1st respondent. 

Plaintiff’s right to retain possession 
of the property if he is really in posses¬ 
sion does not arise in this suit for 
money and need not be discussed, 

Devadasa, J. —This appeal is against 
the decree of the District Judge of 
Vizagapatam dismissing the plaintiff’s 
suit on a mortgage bond dated ^th Dec¬ 
ember, 1900, on the ground that the 
hypotheca are wakf or trust properties 
and therefore could not be alienated, 
and that there was no necessity to 
mortgage the wakf properties. 

It is contended for the plaintiff 
(appellant) before us (1) that the pro¬ 
perties are not wakf properties, but 
are only burdened with a trust in 
favour of certain charities, (2) that 
there was necessity for the mortgage; 
and (3) that the plaintiff has prescri¬ 
bed for a mortgagee’s possession and 
he could not therefore be evicted 
without the amount due on the mort¬ 
gage being paid. 

The question whether tlie properties 
are wakf properties or not, depends 

upon the construction of Ex VI which 
is a grant by the Nawab of Chicacole 
in the Hajira year 1121. The mate¬ 
rial portions of the document are 

“ Hajee Mir Mahommad Sadiqiie, 
Servant of the Holy Hairs of the Holy 
Prophet engaged himself in praying 
the creator of day and night 
and always caused the humble 
fare reach some of the pious men, 
devotees, righteous and poor men after 
performing Fatihi (blessings) on the 
victorious soul of the Leader of all 
Prophets. He decorates, lights and 


performs the anniversary of the 
Mausoleum every year and low and 
high people gain prosperity by acquir¬ 
ing a portion of what was left of food 
and drink, presented and offered to 

the Holy men, etc.and as there is 

no sufficient means for these laudable 
expenses in this world of causes 

accordingly considering all.which 

relate to the person of the king of the 

world, etc.the entire village of 

Buradi Kunjaram belonging to the 
said sircar assessed at seven hundred 
and twenty rupees with effect from 
the commencement of 1125 Fasli, as 
per endorsement, was granted by way 
of expenses of Farsh (carpeting, 
bedding, matting etc.) and light¬ 
ing at the Anniversary and main¬ 
tenance of servants, students, and 
other men deserving help at the hands 
of the Refuge of nobility. It is neces¬ 
sary that they should leave it in the 
enjoyment of the aforesaid person and 
treat it as above mentioned civil 
liability so that from year to year 
utilising the incomes thereof for 
the expenses of maintenance of ser¬ 
vants and requisites of Dargah where 
angels pray, etc., etc.” 

On this document there is the fol¬ 
lowing endorsement. 

“ The endorsement is to this effect 
tliat the entire village of Burdi Kunj- 
ram belonging to Chicacole Sirkar 
assessed at Seven hundred and twenty 
rupees (720) has been fixed by way of 
aids to maintenance of Haji Mir 
Mahommad Sadique, servant of the 
Holy Relics and for the expenses of 
the Dargah it is necessary that the 
said village should be left in the enjoy¬ 
ment of the said person with effect 
from the beginning of the 1125 Fasli. 
The signature on the petition is to 
this effect; “ Give^ Sannad ” One 
village, assessed at 720.” 

Mr. Hameed Hassan, the Persian 
Interpreter, has explained to us the 
object of th - endorsement; when a 
petition for errant was presented to 
the Nawab an endorsement was made 
as to the order of the Nawab on the 
petition with a direction that a 
sannad should issue and on the basis 
of this the Pharmana or grant was 
prepared and signed by the Nawab, 

Ex. VI is a grant bearing the baiz 
(Royal Mark) of the Nawab. 
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It is contended by Mr. Madharan 
Nair that this document was produced 
and admitted as evidence after both 
the plaintiff and the defendants had 
closed their case and that he was 
prejudiced thereby. The case was 
closed and arguments were heard by 
the learned District Judge on 4th 
April, 1919. He insisted upon the 
production of the original grant which 
was done by the 1st defendant on 16th 
April, 1919. 

There is an endorsement on Ex. VI 
that both parties admitted the docu¬ 
ment. That endorsement is dated 
24th April, 1919, judgment was deli¬ 
vered after the mid-summer vacation 
on 7th July, 1919. Mr. Madhavan 
Nair strongly urges that he had no 
opportunity of either explaining the 
contents of the document or of addu¬ 
cing evidence to counteract the effect 
of them. Seeing what the endorse¬ 
ment on the document is, it cannot be 
said that the learned District Judge 
admitted it in evidence without givi- 
ing the vakils on both sides an oppor¬ 
tunity of inspecting it and having 
their say on it. It cannot be said 
that this document was sprung upon 
the plaintiff ; such a document was 
referred to in the evidence, and see¬ 
ing what the contention of the 1st 
defendant was in this case there is no 
reason to suppose that the plaintiff 
has been in any way prejudiced by 
the admission of the document after 
the arguments were heard. If the 
plaintiffs vakil thought tliat he could 
meet the document in any way lie 
would certainly have asked the judge 
to give him an opportunity to do so. 
There is no affidavit before us to show 
that plaintiff’s vakil asked for time 
to have an opportunity of putting for¬ 
ward any contention in respect of tlie 
document and that was refused. 
Therefore there is no substanee in 
the objection against the reception of 
this document in evidence. 

It is next urged that Ex. VI does 
not create wakt but evidences a grant 
m favour of Mahomed Sadique with a 
direction to apply a portion of the in- 

certain charitable purposes, 
and therefore the property granted by 
the document is only burdened with 
a rust and is not trust property ina- 
henable hy tbe grantee. The circum- 
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stances under which the grant was 
made have to be considered. There w'as 
a shrine or Dargah in which the holy 
relics of the Prophet were deposited 
and Mahommad Sadique being a reli¬ 
gious man was engaged in offering 
prayers, performing fatiahs, feeding 
the poor and probably in maintaining 
a school. The Nawab of Chicacole 
was approached to make a grant as 
Mahommad Sadique had not suffi¬ 
cient funds to meet all the expenses 
of the mosque. The endorsement 
shows that the Nawab wanted to 
grant the village in question by way 
of aids to the maintenance of Mahom¬ 
mad Sadique and for the expenses of 
the Dargah. Whatever might have 
been the intention of the Nawab as 
expressed in the endorsement, when 
the grant was actually made out it 
was so framed as to make the grant 
wakf. In construing Pharmans and 
grants, great weight ought to be at¬ 
tached to the actual words used in the 
grant rather than to an endorsement, 
which is brief and simple, and may 
not fully express the intention of the! 
grantor. In interpreting deeds andi 
contracts the intention of the parties! 
to the document should be gathered 
only from the recitals in the docu¬ 
ment to which they are parties and 
not from what they said or did before 
the document was executed. The in¬ 
tention of the grantor is quite clear 
from the following words in the docu-i 
meni. The entire village or Burdi 
Kunjram was granted by way of 
expenses of Earsh and lighting at tlie 
Anniversary and maintenance of 
servants, students and other men de¬ 
serving help at the hands of the Re¬ 
fuge of Nobility, the Refuge of No- 
bijity being Mahoniniad Sadique. 
Whai follows puis the intention be¬ 
yond doubt :— 

“It is necessary tliat they should 
leave it in the enjoyment of the afore¬ 
said person and treat it as above-men¬ 
tioned Civil liability so that froju 
year to ^ year utilising the incomes 
thereof tor the expenses of mainte¬ 
nance of servants and requisites of 
Dargah.” 

Mr. Hameed Hussain (the Persian 

Interpreter 0. S.).explained that 

by Civil liability was meant that it 
was not an ecclesiastical grant but 




548 


Jagga Row v. GorI BIBI (Devadoss, J.) 1923 Madras 


wakf which under certain circumstan- 
ces could be revoked. There is no¬ 
thing in the operative portion of the 
document to show that it was intend¬ 
ed as a grant to Mahommad Sadique 
with a pious wish that he should de¬ 
vote a portion of the income to cha¬ 
rity. No doubt in that portion of 
the document relating to the reasons 
for making the grant the fact that 
he was not able to meet all the expen¬ 
ses is mentioned. But the operative 
portion does not make any mention 
of the needs of Mahommed Sadique. 

It is urged that it could not have 
been the intention of the grantor to 
make the whole of the income wakf. 
The word ‘wakf' is not used in the 
document and therefore the property 
granted by the document could not 
he considered trust property. This 
argument overlooks the clear recitals 
in the document and the object of the 
grantor, which are that his estate 
should endure for all time by the 
prayers that may be offered at the 
Durgah. Further the income was to 
be devoted not only to the mainte¬ 
nance of the servants but also of 
students and other men deserving 
help. It is said that it is usual in 
mosques and Durgahs to have a 
school for teaching Arabic, and the 
expenses in connection therewith can¬ 
not be estimated at any particular 
figure. The size of the school and 
the nature of the education imparted 
therein would depend upon the amount 
that could be spared for each purpose. 
Considering all the circumstances of 
the case, I think the learned 
District Judge is right in finding, 
that the property covered by 
Ex. VI is wakf property and 
therefore inalienable. In Ramanandan 
Cketiinr v. Fata Letvai Marakaynr (1), ; 

■‘The lands in question were com¬ 
prised in a trust deed dated the 28th 
July, 1893, whereby they were settled 
substantially in trust to apply an 
indeterminate portion of the income 


(1) (1917) 40 Mad. 116; 44 I. A. 21 
32 M. L. J. 101; 15 A. L. J. 139; 
5 L. W. 293; (1917) M. W N. 
180; z5 C. L. J. 224j 21 M. L. T. 
215; 21 C.W.N- 521; 1 Pat. L. W. 
394; 19 Bom. L. R. 401; 39 I. C. 
235 (P. C.) 


for the due performance of customary 
fatehas for ancestors and to alms¬ 
giving, and to apply the residue of the 
income in perpetuity for the benefit of 
the defendants and their ancestors 
without power of alienation.” 

Their Lordships observe at page 
123: 

“The paramount purpose of the 
grantors was evidently to provide for 
all the needs of those charities up to 
the limit of the trust funds, the 
income received from the land. Those 
needs are the first burden upon that 
income. It is the residue, which may 
be a dwindling sum, that is given to 
the family. The contention, that, 
because the share of the income going 
to the family is at present larger than 
that going to the charities, the effect 
of the deed is so to give the property 
in substance to the family, and that 
therefore it is invalid as a deed of 
wakf, is, their Lordships think, 
entirely unsound.” 

And they hold that: 

“Having regard to all the circum¬ 
stances of the case, the dominating 
purpose and intention of the grantors 
in executing this deed evidently was 
to provide adequately for these 
charities.” 

Mr. Venkatachari for the 1st respon¬ 
dent contended that the inam title 
deed Ex. I described the property as 
trust property. In the first place thei 
decision of the Inam Commissioner asl 
regards the nature of the grant is notj 
conclusive. Secondly, it is for thel 
Court when the original grant isj 
before it, to see what that documentl 
means. In this case the Inam Com-j 
missioner recommended that the inam 
may be continued on the present 
tenure. Ex. I shows no doubt that in 
column 2 the Inam is called Deva- 
dayam inam, but in column 10 it is 
said permanent so long as the service 
is performed. Then in column 21 it 
is found “to be confirmed and con¬ 
tinued so long as the service is per¬ 
formed.” It is not clear from this 
document whether the Commissioner 
treated it as service inam or as grant 
to the Dargah But as I said above it 
is for the Court to see what the naturei 
of the grant is, and though the InamI 
Commissioner’s decision may help thel 
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Court in arriving at a finding as to 
the practice of an institution, 
yet it is not conclusive as to the 
meaning of the grant and in 
this case, I have no hesitation in 
holding that the grant made by 
Ex. VI was a wakf grant. He relied 
upon a number of cases to show how 
the grant is to be understood. It is 
not a safe principle to interpret one 
document by referring to the recitals 
in another document. But where the 
Court has given a definite meaning 
to certain expressions, that meaning 
should be applied to such expressions 
in other cases. Neither the Finnan in 
Jewun D 068 Suhoo v. Sf>(ih, Kubeerooddeen 
(2) nor the one in Muzhurool Huq v. 
'Furaj Ditharey Mohepatlur (3) gives us 
any help as regards the meaning of 
Ex. VI. In Jujnlmoni Cbowdrani v. 
Romjani Btbee (4) the requisites of a 
valid wakf are set out and in 8(itkia. 
■namu Bhafutht v. Sardvanbagi Ammal 
(5) the original grant provided that 
the grantee was “ to improve the 
Mutt, maintain the charity and be 
happy ”. It was found that according 
to the usage of the institution tlie 
specific trusts to which the income of 
the village was applicable consisted 

(1) in the distribution of Sadavarthi 
(rice and condiments were supplied in 
lieu of cooked food) in the Mutt to 
Gosayi and other pilgrims who pass 
through Mantithope; and (2) in the 
maintaining of })ooja or worship in 
the temple called Sankara Bharati 
Swam Kovil (3) in supporting a 
watershed or pandal at a place near to 
the village called Ellandope and (4) in 
providing maintenance to the descen¬ 
dants of the grantee. The learned 
Judges held: 

“The conclusion to which we come 
is that the village was granted as an 
endowment for the Mutt and the 
charities connected with it, and that 
what might remain after the due 
execution of those trusts was intended 
to be applied to the maintenance of 
the {grantee or his descendants.’’ 

(2) 2 M. I. A., 390. 

(3) 13W. R., 235. 

(4) (1884) 10 Cal., 533. 

(5) (1895) 18 Mad., 266. 


The next contention on behalf of 
the appellant is that there was neces¬ 
sity for the alienation and therefore 
the debt is binding on the trust. There 
is no evidence that there was any 
necessity for borrowing such a large 
sum. Ex. A is a usufructuary mort¬ 
gage deed in favour of Sri Ankitani 
Atchayamma by Jainabibi in which 
there is a recital to the effect that 
Rs. 150 per annum was the sum pay¬ 
able for lighting and other expenses 
of the Dargah and Rs. 100 per annum 
for the festival of Urns. If that was 
all the amount that was needed for 
the up-keep of the Dargah it is not 
easy t(^ conceive how such a largo 
sum as 10,000 could have been required 
for the expenses of the Dharga. There 
is no evidence that owing to 
famines or other causes bevond the 
control of the Muthavalli * it was 
necessary to borrow for upkeep of the 
Dharagh or for performing the 
annual festival. Though the District 
Judge has not discussed the evidence 
at great length, yet in the absence of 
any evidence worth the name it cannot 
be said that his finding as to the 
absence of necessity i.s wrong It 
is for the plaintiff to make out neces¬ 
sity in a case like this, and the mere 
fact that there has been a debt 
outstanding for a long time is not 
a circumstance going to show that 
when the debt was first incurred it, 
must have been for a purpose which 
would bind the trust. From the 
conduct of the parties, who treated 
Bie wakf property as family property 
It can be safely inferred that they 
borrowed for their own purposes and 
It was only in the ye r 1884 that 
Jainabibi was willing to acknowledge 
that the village in question was gran¬ 
ted for offering services to the Asm- 
Sheriff at Chjcacole and for the 
expenses as aforesaid and for the 
festivals in the Dargah. In the earlier 
proceedings affecting the plaint 
village there is no mention anywhere 
that It was granted for the purpose 
of any service. V^de^. H. J. and 

K. I therefore hold that no nece-sitv 
has been proved in this case. 

It is next contended by Mr Madh i 
van Nair that he has prescribe! fo,' 

a mortgagee’s title, and he relies 
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upon Oopdla Dasu v. Rami^ (6). He 
urges that the predecessors-in-title of 
the plaintiff were in possession from 
the year 1884 up to 1903 and though 
he relinquished possession for a 
short time yet possession was given 
l^ack to him by the mortgagees though 
he could not collect the rent and that 
hi^ possession was good in law. 
(iranting that his contention is 
correct, he could only acquire title 
hy prescription against the trustee or 
MiUavalli. I fail to see how he 
could prescribe for a title against 
the trust. If the properties are 
U'\\<t properties any person claim¬ 
ing from a trustee cannot acquire 
a prescriptive title against the 
trii^t- Ex. A is a mortgage deed dated 
2nd December, 1884, executed by 
Jainabibi who was then the Mutaralli 
of the Darga. Whether the document 
is valid, or invalid, it would not give 
a right to anybody claiming under 
that document to prescribe for 
a title against the trust. Gran¬ 
ting for argument’s sake that 
the plaintiff has been in pos¬ 
session for more than 12 years 
under an invalid mortgage deed, and 
has prescribed for a title against the 
trustee, such prescriptive title will 
cease with the lifetime of the trustee. 

It is admitted that Jainabibi died in 
1902 and Kurban Ali died in 1908. 
Jainabibi was admittedly the Muta- 
valli during her lifetime and any title 
by prescription acquired against her 
would not avail against her succes¬ 
sor as was decided in Vidya Varulhi v. 
Balusami Ayyar (7). However the 
plaintiff who is not in possession 
seek^ to recover the mortgage amount 
l)y sale of the hypotheca and is not 
resistin g a suit for posses>ion and he 
cannot therefore insist upon being 
redeemed. Therefore there is nothing 
in thi"; contention on behalf of the 
appellant. 

(6) ]192ir 44 Mad., 946-13 L. W., 
685-41 M. L. J. 194-11921] M. W. N. 
385-64 I. C. 32 c\ 

(7) (1922) P. C. 123-44 Mad. SH¬ 
IS LA. 302—41M. L. J. 306- 
(1921) M. W. N. 449—15 L. W. 
78—30 M. L. J. 66—26 C. W. N. 
537—(1922) Pat. 245—20 A. L. J. 
497—24 Bom. L. R. 629—65 1. C. 
161 (P. C.). 


There is one fatal objection to the 
claim of the plaintiff which has evi¬ 
dently been overlooked by the Court 
below. The plaintiff in 0. S. No. 42 
of 1907 on the file of the District 
Court of Ganjam sued Kurban Ali 
and others for a share of the pro¬ 
perties. The plaintiff herein was 
made the 10th defendant in that suit. 
The 2nd defendant was Kulsan Bibi,' 
the mother of the 1st defendant here¬ 
in. In that suit Mr. Sadasiva Iyer who 
was the then District Judge of Gan- 
jara found that the properties were 
wakf properties. Though he relied 
for his finding upon a previous judg¬ 
ment in 0. S. No. 22 of 1905 to which 
the plaintiff was not a party, yet he 
allowed him to let in evidence to 
show that it was the self-acquisition 
of the 1st defendant. On the evidence 
he found that it was whkf property. 
3rd defendant appealed against the 
decree. The appellant Chand Bibi did 
not make Gori Bi the 1st defendant 
herein who was added as the 18th 
defendant on the death of her moth¬ 
er Kulsan Bi, party to the appeal. 
The appeal was heard by Abdur 
Rahim and Srinivasa Aiyangar, JJ., 
who held that in the previous suit of 
1905 the properties in dispute had 
been found by the then District Judge 
of Ganjam to be wakf properties and 
that the judgment was binding upon 
the parties. Vide Ex. IV. They evi¬ 
dently overlooked the fact that the 
10th defendant (plaintiff herein) was 
not a party to the suit of 1905. The 
learned vakil who appeared for him 
did not bring to the notice of the 
learned Judges the fact that his 
client was not a party to the suit of 
1905 They decided that the question 
whether the properties in dispute were 
wakf or not was between 

the parties and therefore could not 
be reopened. Though there is a 
mistake of fact as regards the parties 
to the litigation of 1905 yet the learn¬ 
ed Judges decided that the matter 
was judicata between the parties' 
and therefore it is not competent for, 
iH to go behind their decision. j 

It is urged by Mr. Madhavan Nair 
that the plaintiff was given his costs 
in the High Court and therefore the 
judgment is not binding on him. The 
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plaintiff was allowed his costs evi¬ 
dently on the ground that he was a 
receiver in charge of the plaint pro¬ 
perties, and it cannot be said that he 
was exonerated with costs and that 
the suit was dismissed as against him. 
On the other hand, it is quite clear 
from the judgment that the learned 
Judges considered that the parties 
before them were parties to the pre¬ 
vious suit, and therefore the question 
wa* res judicata between them. On 
this ground alone the plaintiff ought 
to have been non-suited. The appeal 
therefore fails and is dismissed with 
costs of 1st respondent. 

Ap])e(d disrnissed. 
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Oldfield, j. 

Kulanaaivelu Pillai—Pet[i.ionev. 

* 

V. 

Rumdswami Kaicker and another — 

Respondents. 

Civil Kev. P. No. 624 of 1921, D. 
^Jrd Jan. 1923 under sec. 25 of Act IX 
ot 887 praying the High Court to 
revise the decree of the Sub. J., of 
Madura in S. C. S, No. 18-8 of 1920. 

Contract set S. 2dJ-Moneu paid to a„ent- 
Muney not credited-Money recovered by prin¬ 
cipal by suit — Debtor's suit (lyainst agent. 

The debtor paid money to the creditor's 

agent who failed to credit it. The principal 

brought a suit against the debtor. The debtor 
was exparte and a decree was passed and 
money recovered. Debtor then brought the 
auii to recover the money paid to agent held 
be could not recover owing to his failure in 
foiiner suit to take ad vantage of the plea of 
discharge which was open to him. p. .'i.i-i c. -3. 

K V Krisknaswumi hyer ~ fo,- the 
1 tititioner. 

K Rnjah Iyer -for Kespon- 

Oent'. * 

Judgment.-The plaintiffs, here 
respondents, obtained a decree against 

second defendant 
Hb. 400 in the following circunv 


money, misappropriating it. First 
defendant then obtained a decree ^r 
It against plaintiffs, who did not 
appear or plead discharge On these 

1 .Jowor C'ourt dismissed 

plaintiff s suit against first defendant 
but gave a decree against the second 
detendant; and the question in thi= 

revision petition is whether it was 

right in law in doing so. 

clear tliat, if it was not, 
plaintiffs will have paid what they 
owed twice. But that result cannot 
affect the decision, because it is 
entitled, not by anything in the legal 
relation between the parties before 
me. plaintiffs and second defendant 

tot br Ihe failure ot the former to 

take ad\antage in tlie previous suit 

against them of the plea of discharge 
which was open to them. It was no’ 
doubt suggested on their behalf 
during the hearing of this petition 
that they should now be allowed to 
make first defendant a party to it and 
claim a reversal of the lower Court’s 
deciee in his favour. But it would 
have been useless to allow this in the 
absence of any possibility that their 

contention would succeed. The case 
must be dealt with as between them 

and the .second defendant alone on 

he issue Whether in the circumstances 
they are entitlea to recover from him 
in consequence of his failure to 
account to his principal 

Cnder Sect. 233, Indian Contract 
•Act, in cases, where an eent ic 
personally liable, a person dealing 

with him may hold either him or his 

principal or both of them liable. But 
It IS not shown how under any provi¬ 
sion of law or in virtue of any princi- 

pie second defendant was under any 

liability to plaintiffs in respect of the 
money received by him from them. 

decision in 

omith, L. J , dealing with and reject- 
tng seriatum the various heads of 
liability, which could conceivably be 
relied on; and so also, although the 
reasons are given more shortly, in 
Barnford v shuUleworth (2) and Stephens 
V. Badcock (; 5 ). Against these authori- 

C) U893) 1 Q. B., 350. 

(2) (1840) 11 Ad. & Eh, 926 

(3) (1832) 3 B. & Ad., 354. ’ 
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ties plaintiffs have relied first on the 
dictum of Blaokburn, J., in Pollard v. 
Bank of England (4) and Taylor v. 
Metropolitan Railway (5), in which that 
dictum is quoted with approval: 

“Where money has been paid under 
a mistake of fact to an agent, it may 
be recovered back from him unless he 
has in the meantime paid it to his 
principal or done something equiva¬ 
lent to payment to him, in which case 
the recourse is against the principal 
only/’ 

But in the present case, as in 
X. Goviton (1) and the cases cited with 
it, there was no question of mistake, 
the absence of any being referred to 
explicitly i^ Stfiphcns v. Badcock (3), and 
the two cases last referred to must be 
distinguished on that ground. 

Plaintiffs, however, rely on the fact 
that these are not eases- in which 
fraud or dishonesty on the part of the 
agent was relied on. and have referred 
to two of the headings under which 
the liability of an agent to refund 
money paid to him is classified in 
Bowstead on Agency, Art 125 (^) and 
(c) P. 421. But of these the rtrst 
“when the moT>ey is obtained by 
duress or by means of any fraud or 
wrongful act to which the agent is 
party or privy” is not relevant. For 
it is not allegpd that plaintiffs made 
their payment to 1st defendant other¬ 
wise than in the ordinary course, in 
discharge of what they owed his 
principal; and the lower Court was in 
fact inclined to find that he originally 
received the money honestly, failing 
to credit it correctly only through 
inadvertance. As regards the other 
head of liability referred to “When 
the money is paid under a mistake of 
fact or under duress or in consequence 
of some fault or wronerful act and 
repayment is demanded of the agent 
before he has in good faith paid the 
money over to or otherwise dealt to 
his detriment with the principal in 
the belief that the payment was a 
good and valid payment” it is sutfi* 
cient that as already observed, there 
is here no question of mistake of fact 
and there is none of duress or other 

(4) (1871) 6 Q. B., 623. 

(5) (1906) 2 K- B-, 55- 


misconduct on the part of the 
principal, to which alone the learned 
author can be supposed to be referring 
since he has already dealt with cases 
of misconduct on the part of the agent. 
It is then immaterial that a demand 
may be taken to have been made in 
the present case on the former before 
he paid the latter, since the other 
conditions postulated are not fulfilled. 

The plaintiff’s reference to this 
authority in fact calls for notice, 
mainly because the second citation 
from it purports to be founded on the 
old case of Cary v. lVeb8teT{l), That 
case actually decided only that a 
clerk, receiving money for his prin¬ 
cipal and paying over to him although 
without making any entry in his ac 
count is not liable to the person who 
made the payment and the portion 
now relevant is only in accompanying 
obiter dictum th'dt if the clerk had not 
made the payment over he or his 
principal would have been liable at 
the plaintiffs’ option. No reason for 
this opinion is given and nothing 
later in the same sense has been 
shown; and it is therefore unnecessary 
to regard the decision, in spite of the 
high authority of Lord Camden w'ho 
gave it, as extending in any degree 
the two headings of liability, based 
on the misconduct of either agent or 
principal above referred to. Thatl 
failing, I follow the decision in AV/j.q 
V. Goulton (2) and the tw^o cases men-l 
tioned with it. In the absence of suchl 
misconduct in connection with thel 
receipt of the money, of which refund! 
is clain^ed. the basis of those decisions,! 
the absence of privity between the! 
agent and the person who paid him,! 
would have been available equally! 
whatever the circumstances, inj 
which the former retained it.j 
Shortly second defendant received it 
as his principal’s money and plaintiffs, 
who could have pleaded against first 
defendant that he did so cannot by 
their failure so to plead enable them¬ 
selves to recover from him. 

The petition must be allow^ed, the 
lower (Court's decree being modified as 
regards second defendant by the 
dismissal of tbe suit against him wuth 
costs throughout. 

Petition (dlowed. 
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Krishnan and Ramesam. JJ. 

{t^upooth alias Komancheri) Rarichan. 
alias Ramanunni Plaintiff 

—Appellant. 

V. 

F ayisravanih Manakkal Raman a .* d 
another “Defendants.— Respondent^ 

F. A. No. 251 of 1920 D. 22nd De¬ 
cember 1922, against the decree of the 
Court of the Sub. J. of South Malabar 
at Calicut in 0. S. No. 30 of 1919. 

fdj Civil P.C. 3^ R.2 —Applicnbility, 

R. 2 0. 32 is applicable only when on the 
face of the plaint the plaintiff appears to be 
a minor. If on an issue raised and tried in 
the case, the Court finds that the plaintiff is 
a minor, it should not dismiss the suit at once 
but should allow a reasonable time for a next 
friend to come on record and go on with the 
suit and it is only if no one comes forward 
that It should reject the plaint. Hut if, be¬ 
fore the court decided that the plaintiff’ was 
a minor, ho had become a major, there is no 
necessity tliereaftor to have a next friend for 
him. (P. .551 C. 2) 

(h) Cinl P C. 0. UP. i (..) Pailure 
to give ,i ;HI8. 

Failui'oto record reasons iiiidor n. 4 el ( 2 ) 

iR only an irregularity and will not liv itself 
vitiate the deereo if the minor isinfaetpro- 

rourtT“‘]^ 

Civil P. n, 0 . Se P. 4 f-t) Conrt 
Cuavliftn- hilseaf/u/arii~ Effect. 

The appointment of the Court guardian on 

a false a fidnvit that there was „„ pi-op,.,- 

vkin/;"d cet as next friend IS 

Vitiated by fraud and is ol no legal effect. The 
decree ,n such a suit and the subsequent sale are 
therefore not landing on tlie minor. fj\ .)r) 5 . (\ O) 

(d) nuanlinn ayul Want- Contract 
Ouardian—Minors liability. 

which imposes an onerous 

minort^nrone '’idling on the 

l-onelit or nocLsity.'’(P. 5y6‘c."l!2) ' 

further relief °'^^ssion to add 

allowed to :mend th:"’«lV» 

to add that relief. " s'^'ori'i appeal. 

A. S. 

for the Appellants. 

a. y. Jmnthakrukna Pyer, K. K>Hli 

M-7() 


by 


krishna Afenon^ 7’. Ohf.rumy Thirmal 
iVn’—for the Re.spondent. 

Judgment:-This is an appeal against 
the decree of the Subordinate Judge 

of Calicut in 0. S. No. 30 of 1919 on 

his file dismissing the planiliffs suit 

and the plaintiff is tlie appellant be¬ 
fore us. 

Plaintiff heca me the solo suryiviiig 
member of his Komanclieri Tarwad on 
the death of his mother and sister in 
March. 1907. He was then solely 
entitled to the tarwad properties. 
He was at the time a minor of 8 years 
age and his father the 2nd defendant, 
who had previously managed the 
affairs of his tarwad as his mother’.s 
agent continued in management of his 
affairs as his de facto guardian- Being 

a member of a Marumakkatayam 

tarwad his fat'R.er was not his legal 
guardian, in fact he had no legal 
guardian- At that time there was a 
mortgage debt on the tarwad lands in 
favour of cue Bhattathiripad, of Es. 
9.000 which was admittedly binding. 

I o pay off this debt and to meet other 
alleged necessities, the father, acting 
as j)laintiff’s guardian l)orrowed in 
March. 1008 a sum of Its. 12,000 from 
t'lo 1st defendant and executed a 
n-nfrucuiary mortgage to him—Copy, 
Kx. A. Two days afterwards he also 
executed a vernm])attom chit or lease 
(or himself and as jila iiniff s guard ian 
and took hack the properties on lease; 
see copy Ex. (i. Under this arrange¬ 
ment ))laintiff was newly made liable 
with his father to jtay a rent of Rs. 
1,200 a year. Such an obligation did 
not exist under the Bhattalhiripad’s 
mortgage. The rent was allowed to 
fall intonrrears by the 2nd defendant 
and he executed a pronote, copy Ex. 

T, for Rs. 692-12-11 to the 1st defen¬ 
dant, again acting for himself and as 

guardian of his son. The 1st defen¬ 
dant brought 0: S. No. ;17 of 1915 on 
this note and got a decree against 
both the father and the son. In this 
-suit the Head Clerk of the Court was 
appointed as the plaintiff's guardian 
Subsequently the 1st defendant 
attached the propertie.® mortgao-ed to 
him subject to his own mortgage and 
got them sold and purchased them 
himself in Court auction. 

Plaintiff brings this sujt a main 
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anil prays that the mojigage Ex. A 
may he declarod to be invalul to the 
extent of Rs. 2,200 and odd as not 
being supported by proper considera¬ 
tion except as to the amount due 
under the prior mortgage which had 
been paid off. He also prays for a 
declaration that the lease Ex. G. is 
not binding on him at all, as it is not 
for his benefit or necessity but on the 
other hand it imposed on him an one¬ 
rous liability to pay Rs. 1,200 a year 
as rent. He states that the decree 
Ex. TX was obtained by fraud, that he 
was not represented in it by a 
pi’oixo* guardian and the Court 
guardian appointed for him acted 
with gross negligence in the con¬ 
duct of the case and he tlierefore 
claims tliat it is not binding on him; 
and lie further prays tliat tlie sale held 
in exc^cution of that decree may be 
set aside as invalid. 

Tlie fir-t point taken against (fu* 
plaintiff in the lowerC-oiirt was that 
at the (late of suit lie was a minor and 
the suit as brought without a next 
friend was unsustainable and must be 
dismissed. Plaintiff was over 18 years 
of age but below 21 when the suit was 
filed and the question whether he was 
a major or not turns on whether a 
guardian had been appointed for him 
under the Guardian and Wards Act. 
It is not very clear on the evidence 
whether such an appointment had 
been made. An application had been 
filed under the Act by plaintiffs uncle 
P. W, 2 and the District Judge had 
passed an order that the plaintiffs 
father the 2nd defendant would he 
appointed guardian of the plaintiffs 
person and property on his furnishing 
security. Though security was ten¬ 
dered no steps were taken by the 
Court to test it or get a proper 
security bond executed and qo for¬ 
mal order of appointment was drawn 
up. Nevertheless in several subse¬ 
quent court proceedings the 2nd 
defendant was treated as a properly 
appointed guardian for plaintiff; and 
it was also held that his age of majo¬ 
rity had been extended to 21 in con¬ 
sequence- It is not however neces¬ 
sary to decide the point definitely for 
even assuming that the 21 years' rule 
applied and the plaintiff was a minor 
V at the date of suit, he became a major 


when the suit was pending in the 
lower Court and is now a major; and 
he has before us through his learned 
Vakil agreed to be bound by all the 
proceedings that have taken place in 
the lower Court. 0. ^2. R. 2 of the 
Code of Civil Procedure is applicable 
only when on the face of the plaint 
the plaintiff appears to be a minor, 
see Beni Ram Dvit v. Ram Lai Dhukri 

(1). That case was decided under the 
old Code but the new Code makes no 
change on the point. If on an issue 
raised and tried in the case, the Court 
finds that the plaintiff is a minor it 
should not dismiss the suit at once 
hut should allow a reasonable time 
for a next friend to come on record 
and go on with the suit and it is only 
if no one comes forward that it should 
reject the plaint. Beni R(m Duit 
Uam fjtl Dhnlri (I) is an authority for 
this position also. In the preseut case 
before the (\>urt decided that the i)lain- 
tiff was a minor he had become a 
major and there was no necessity 
thereafter to have a next friend for 
him. Plaintiff may no doubt have 
elected to drop the present suit as 
not properly instituted but he was 
not bound to do so; he could affirm the 
previous proceedings and continue the 
suit. That is the principle embodied 
in O. 32 R. 12. A somewhat similar 
case was considered in Sankarnn 
Nambi v. Davaki Antherjanom (2) and 
it was ruled there that when a next 
friend has been appointed the objec-| 
tion that the suit was originally by aj 
minor without a next friend can noj 
longer be urged. 

The next point for consideration is 
whether the Court sale was valid, for 
if it was, the property has passed to 
the 1st defendant and the plaintiff has 
no more interest in it and cannot 
maintain this suit. The purchaser in 
Court auction was the decree holder 
himself and not any Srd party and we 
have not therefore to consider any 
rights or equities of bona fide pur¬ 
chasers in Court auction. The validity 
of the sale in this case thus 
depends on the question whether the 

decree Ex. IX was binding on the 

(1) (18Q2) 13 Cal, 189. 

(2) 1922 Mad. 259-43 M. L. J. 572- 
16 L. W. 26 (1922) M. W. N. 428 
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plaintiff or not. The plaintiff con* 
tends that the appointment of a court 
guardian for him was null and void as 
it was obtained by the 1st defendant 
by means of a false affidavit and that 
the 2nd defendant being a guardian 
appointed under the Guardian and 
Wards Act there was no reason and 
none is recorded why he should not 
have been appointed ; and further chat 
the Court guardian was guilty of gross 
negligence. It will lead to clearness 
to consider these points separately. 

Taking the 2nd point first it will 
be observed that the 2nd defendant 
was proposed by the 1st defendant 
as plaintiff’s guardian ad litem in the 
first instance. Four notices were 
taken out to him; the last of them 
Ex. XIII (c) was tendered to him 
personally but he refused to receive 
it and sign the copy and it was there¬ 
upon affixed to his door. That was 
rightly accepted as good service by 
the Court under 0. V. Rr. 16 and 17. 
The way in which he behaved when 
the notice was tendered to him show¬ 
ed clearly that he was not willing to 
act as guardian and the petition to 
appoint him guardian was therefore 
dismissed. The reasons no doubt are 
not stated in the order but it is ap¬ 
parent what they were. Considering 
tliat he was the person who had exe¬ 
cuted the promissory note on whicli 
the suit was brought against the 
minor, he would have been an un¬ 
suitable guardian in any event as 
his interests would clash with the 
minor’s interests. It was however 
argued that as he was a guardian 
appointed by a competent authority 
under the Guardian and Wards Act 
the Court acted improperly in super¬ 
seding liim and appointing a Court 
guardian without recording proper 
reasons under O. 32 R. 4 cl. (2). Wow 

in the first place as 1 have already 
said it is not very clear that he was 
so appointed, plaintiff’s own case 
being that be was not so appointed. 
But even if we take it that he had 
been so appointed the failure to re¬ 
cord reasons under R. 4 cl. (2) is only 
an irregularity, in my opinion, and 
will not by itself vitiate the decree 
if the minor is in fact properly re¬ 
presented l)y i\ guardian appointed 
by court. Ihe Allahabad High Court 


has held that the absence of a former 
order removing the certificated guar¬ 
dian will not vitiate proceedings if 
another next friend is allowed to sue 
and the suit will not be defeated 
solely upon the ground that no formal 
permission had been granted. See 
Sridar Rao v. Ram Lai (3). The case in 
Bhimaji v. Hussain Saheh (4) is easily 
distinguishable as there was no at¬ 
tempt at all made thereto have the 
certificated guardian appointed as 
guardian ad litem as here. 

But the more serious objection to 
the appointment of ^he Court guar¬ 
dian is that his appointment was 
procured by means of a false affidavit. 
The affidavit filed on 1st defendant’s 
behalf by his brother, D. W. 5, Ex X 

(a) contains a statement that besides 
the 2nd defendant plaintiff had no 
next of kin. The statement is false 
as there was at least one person 
kn^wn to 1st defendant and his bro¬ 
ther namely plaintiff’s maternal uncle 
Ravunni Nair P. W. 2 who though he 
belonged to a different tarwad as 
plaintiff’s juother had been adopted 
from his tarwad to plaintiff’s Koraan- 
cheri Tarwad, was certainly plaintiff’s 
next of kin just like his father. Yet 
this information was suppressed. 
The* only explanation D. W. 5 gave 
for his action in cross-examination 
is that Ravunni Nair was “not pro¬ 
posed as guardian because the Court 
held that the 2nd defendant was the 
proper person to act as guardian;” this 
apparently refers to Ex. F. The ex¬ 
planation however is worthless and 
we must hold that the 1st defendant 
was guilty of fraud in law in making 
a false statement and thereby getting 
a Court officer appointed guardian. 
The appointment is thus vitiated by 
fraud and is of no legal effect. This 
brings the case within the principle 
of the ruling in tJie Privy Council in 
Bhagwan Dayal v. Param Sukh Das (5) 
for here as there the case must be 
treated as having been proceeded 

(3) (1908) 31 All. 7-5 A. L. J. 633- 
(1908) A. W. N. 251-4 M. L. T. 
443-1 I. C. 555. 

(4) (1920) 43 M. 808-39 M. L. J. 239-28 

M. L. T. 295-12 L. W. 114-59 T. C. 842. 

(5) (1915) 3? A. 179-13 A. L. J. 179- 
2? 1. C. 623. 
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.witli, without a legally appointed 
guardian ud litem. The decree and 

the subsequent sale are therefore not 
'binding on the plaintiff. 

It was also urged that even if we 
take that the appointment of the 
Court guardian was a regular and 
proper one, the decree and sale should 
still be set aside because there was 
gross negligence on his part in the 
conduct of the case. It is not neces¬ 
sary to consider this point as I have 
already held that the decree against 
the plaintiff' and the sale must be set 
aside on another ground. 

I laintiff has also asked lor declara¬ 
tions that the lease is not binding on 
him and that the mortgage is invalid 
to a certain extent. Now clearly the 
lease which imposes an onerous obli¬ 
gation on a minor to pay a rent of 
[Is. 1,200 a year is not binding on the 
plaintiff, a guardian has no power 
to enter into engagements on behalf 
of his minor ward making him liable 
under such onerous covenants. See 
[ndur Chunder S^nyh v. Kadha Kishoe 
Ghoah (6) Mia Sarwarjan v. Fahhruddin 
Mahomed C’houdhuri (f), Wayhda hajsavji 
v. Sheikh Masluddin (8) and Ndrayaria 
limy. Venkata Subba Buo {9). Jt was 
however argued that the lease and 
the mortgage were one and the same 
transaction and that as the creditor 
the 1st defendant was not preitared to 
lend except on condition that such a 
leas should be taken it was justified 
by necessity in the same manner as 
the mortgage. This argument cannot 
be siipported for even if the two be 
parts of the same transactim there is 
no proof that there was any necessity 
to l)orrow at all. There was no pres¬ 
sure trom the previous mortgagee. 
The action of a de facto guardian, as 
‘2nd defendant was, will be binding on 
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(6) (1892) 19 C. 507-19 I. A. 90-6 Sar 
185 (P. C.) 

(7) (1911) 39 Cal. 232-39 J. A. 1-16 
C. W. N. 74-(1912) M. W. N. 22-9 
A. L. J. 33-15 C. L. .1. 69-14 Bom. 
L K. 5 -21 M. U .1. 1156-11 M. f.. 
r. 8-13 I. C. 331 tP. C.) 

(8) (1887) 11 Bom. 551 (P.C.) 

(!») (1919) 38 M. L. J. 77-‘27 M. L. 
T. 264-(1920) M. VVC N. l-?9-.5.5 1. 
C. 377. 


the minor s property only if it is for 

the minors benefit or necessity. That 

IS not proved in this case and the lease 

so far as the plaintiff is included in it, 
IS therefore npji'vfllid. 

As regards tfie ttiortgage the plaint¬ 
iff has conceded in this Court that it 

n J!.®*tent of the 
Bhattathiripad’s mortgage paid off but 

also to the extent of the decree debt 
in 0. b. No. 364 of 1905 and for the 
amount due to Unnith Amma ». e. in 
all for about Rs. 11,000, the objections 
being confined to about Rs. 1,000 not 
properly accounted for. There is 
however a preliminary difficulty in 
p aintirf s way in getting any declara¬ 
tion as regards the lease and the mort¬ 
gage inasmuch as no declaration can 
he given to him under S. 42 of the 
bpecific Relief Act if he can claim 
urther relief. In this case on my 
view it is clearly open to him to 
redeem the mortgage to the 1st defend¬ 
ant or such portion of it as is valid. 
Ihe Subordinate Judge holds that 
plaintiff is not entitled to redeem 
without a demand for payment by the 
st defendant and cites Navunni r. 
Romaswami Paitur (10) in support of 

his View that S. 42 will not apply in 
>uch circumstances. But this view is 

based on a misreading of the covenant 
in Ex. A. That only provides that if 
the mortgagee wants payment he 
must give notice to be paid on the 

day after “ Ucharal* or the beginning 
of the cultivation season in any year 
and not at other times. This provision 
does not affect the mortgagor s right 
to redeem at any time he likes. The 
covenant is not mutual by its wording. 

As the mortgage and the lease are 
clearly parts of one and the same 
transaction no declaration can be 
given regarding either without the 
plaintiff suing to redeem. The case 
cited in Namur,i y- Rumaswami Paitur 
(10) itself recognises this position. 
Plaintiff's vakil then asks that his 
client may be permitted to amend his 
plaint by adding a prayer for redemp¬ 
tion and paying tlie necessary Court- 
foes on the plainl and the memo of 
appeal. This is rightly not opposed 
by the l.st defendant’s vakil and may 
I tltink be granted. Plaintiff is allowed 

(10) (1018) 10 L. W. 160-52 l.C. 738. 
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bringing this suit in the Revonuo Court creatud 
no estoppel nor otherwise debarred them from 


to amend his plaint and pay the 
necessary Court-fees for it and for the 
appeal in this Court in two weeks 
from this date. The appeal is ad¬ 
journed for the purpose. 

This appeal again coming on for 
hearing the Court delivered the 
following judgment. 

Judgment :— Further Court-fees 
has now been paid and the plaint 
amended to convert the suit into ojie 
for redemption. The objectitjp as to 
non-maintainability of the suit for a 
mere declaration thus ceases. As the 
result of the amendment the case 
must be sent back to the lower Court 
for a fresh disposal as a suit for re¬ 
demption subject to the rulings we 
have given on the points already dealt 
with. The respondent will be allowed 
to file a supplemental written state¬ 
ment on the amended plaint and the 
case will be disposed of according to 
law. 

Each party will bear costs up to 
date as to tlic Court fees now paid by 
the appellant which would be di«i)osc(l 
of bv the lower Court in its final 
order. 

Case remandeJ, 
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OLUITELD ANO VENKATA8UBHA 

Rag. J.l. 

(Golkonda) Ram'ichtndrudu and others- 
Petitioners—Appellant^. 

V. 

lauginili Venicafa Naranmha J^ow Cdni 
and others — Counter f’elitioner— 
Respondents. 

A. A. O. Nos. 17- and 173 of 1930, 
J). 24th Jan. 1923, against the order 
of the Court of the Temporary Sub. 
J., of Ellore D. I3th March 1920, in 
A. S. Nos. 32 and 33 of 1920. 

Meane profUs—Measure of—DetlacUun of 
rent payable by petitioners. 

In calculating tlu* mesne prolitu to be 
allowed to the occupaiic;. ryots irom the laiid- 
holdeps for the jteriod (»l' their exclusion 
from the land the rent payable to the 
landholders should be deducted. Where, after 
the decision of the District Munsif in these 
proceedings, a suit by respondents as land¬ 
holders under the Madras Estates T,and Act for 
rent was dismissed, the iTBpondcjil^ coiiduct lu 


their present claim. [B. 557 C. 2] 

P. Narayanamurthi^tor the Appel¬ 
lant. 

V, Piumadoss —for the Respondent. 

Judgment:— The point argued in 
appeal is that wliich has been dealt 
with as the third point by the lower 
appellate Court, whether in calcula¬ 
ting the profits allowed to the peti¬ 
tioners for the period of their exclu¬ 
sion from the land the rent payable 
to the respondent-landholders sliould 
bo deducted. We agree with the 
reasons given by the lower appellate 
Court for it^ conclusion against the 
petitioners and need refer only to the 
fact dealt with intlie judgment under 
appeal, that after the decision of the 
District Munsif in those proceedings 
the respondents sued as landholders 
under the Madras Estates Land Act 
for rent and tlieir suit was dismissed. 
It is urged that tliis is conclusive 
against their claim to deduct rent 
from the profits they have to pay the 
petitioners. We do not agree. The suit 
in the Revenue Court was founded 
on an allegation clearly unsustainable 
that the relation of landlord and 
tenant was subsisting between the 
parties during the period in question. 
The failure of the suit on the ground 
that this relation was not so subsist¬ 
ing can have no effect on the decision 
as to the amount of damages payable, 
the proper basis for that decision 
being the amount of the profits, which 
would have l)ecn realized if the peti¬ 
tioners* ('Tijoymcnl of the land in 
virtue ol' tin ir litlt^ as occupancy 
ryots liable to pay rent had continued. 
It is not shown how the respondent’s 
conduct in bringing this suit in the 
revenue Court creates an estoppel or 
otherwise debars them from their 
present claim. In these circumstances, 
the appeal against appellate order 
fails and is dismissed with costs. 

This judgmeot applies also to A. A 
A. 0. No. 173 of 1920, which is simi¬ 
larly dismissed with costs. 

Appeals dismissed. 
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Oldfield and Ramesam, JJ. 

{ Pothene puthan Vital) Kunhu Pothu 
isfassiar —Defendant-Appellant. 

V. 

Adrasseri Raru Nair and others — 
Plaintiffs—Respondents. 

S. A. No. 1502 of 1930, U. 3rd 
August 1922, against the decree of the 
Dt. Court of South Malabar in A - Suit 
No. 747 of 1919. 

(it) T. P. Act S. Oil Proviso — Suhseinient 
transferee—Position of. 

Tho proviso to section 53 of the Transfer of 
Property Act does protect bona fufc purcliasers 
for consideration from a fraudulent transferee 
and not only bona fide purchasers for considera¬ 
tion from the first transferor. A purchaser who 
fails to enquire from the person who naturally 
cotild have ^ivon him the best information as 
to defect in the title is not a bona fdc 
purchaser. 

{h) T. P. Act S. I — Notice ant! bona fide.')-— 
Distinction. 

Attempt to separate the two (lunstiona of 
notice^anu bona fidts is not usually sound. It is 
seldom possible to form an adequate or correct 
opinion of the conduct of a transferee without 
eousidering whethcT his good faith extends to 
his possession of actual or constructive notice 
witli reference to the whole circumstances of 
the case. (P. 561 C. 1) 

C. Madhavan Noir —for the Appel¬ 
lant- 

K, P. Ramakrishna tijcr —for tho 
Respondent. 

Oldfield. J. -I a gree with the order 
proposed by itiy learned brother and 
can add nothing to his reasons for it. 

Ramesam, J.-The facts out of which 
this second appeal arise may be 
briefly stated as follows.—The plain¬ 
tiff obtained on the 31st March. 1914, 
A decree in Original Suit No. 500 of 
1912, against the present defendants 
3 and 4 and in execution of tho decree 
attached the suit properties. The 
defendants I and 2 relying on a sale- 
deed (Exhibit III dated 5th October 
19U) preferred a claini objecting t() 
tht' atlaf lmn'nl ( M. T. N*». 328 ul 

1918) The claim wa:- allowed on 21.'it 
February 1918 ( Exhibit A ). The 
present suit was filed on 10th August 
1918 for a declaration that the sale 
under Exhibit III was made with 
intent to defraud credit(tr^ ;t,nd cunnoi 
dflect plaint iffright to attach the 


properties. On 24th February 1918 
(three days after the disposal of the 
claim petition ) the property was 
purchased from defendants 1 and 2 
by defendants 5 and 6 under Exhibit 
VI. They contend that they are bona- 
hde purchasers for consideration and 
without notice of the intention to 
defraud, if any, on the part of the 
parties to Exhibit III. The Courts 
below have held that Exhibit III was 
executed as alleged by the plaintiff. 
As to defendants 5 and 6, they held 
relying on Ktishnappa Chetty v. Abdul 
Khader Sahib (1) that their sale under 
Exhibit VI was void against plaintiffs 
as being made pendente Hie and did n^'t 
express any opinion on the question 
whether they are bone fide purchasers 
for value. Defendants 5 and 6 appeal. 
The finding that Exhibit III is void¬ 
able by the plaintiff is not chaiicnged 
in Appeal. 

It is contended on behalf of the 
appellants that the case in Krishnappa 
Ohetiy V. Abdul Khader Sahib (1) is not 
correctly decided, that it has been 
dissented from Pethu Aif/or v 
SankiiTanarayann Pillax (2) and that a 
finding should be called for from the 
lower appellate Court on the question 
whether defendants 5 and 6 are bona 
fide purchasers for value. 

It is contended for the respondent 
that, oven if th^^ sale to defendants 5 
and () is not vitiated by the doctrine of 
Hs pendens^ it is unnecessary to have a 
finding on its bona fides as the proviso 
to S. 53 of the Transfer of Property 
Act does not protect bona Me purcha¬ 
sers for consideration from a fraudu¬ 
lent transferee but protects only bona 
fide purchaser's for consideration from 
the first transferor. In support of this 
contention he relied on Basti o. 

Banarsi Prasad (3). The conclusions 
stated at page 308 of that case “Rasti 
Begum took the transfer subject t(» 
all defects in the title of her trans¬ 
ferors and cannot in e(iuity set up the 
fictitious document against a bona fide 

(1) (1914) 38 Mad. 535-26 M. L. J. 
449-25 I. C. 11. 

(2) (1917) 40 Mad. 955-32 M. L. J. 
374-(1917) M. W. N. 284-5 L. W. 
519-21 M. L. T. 377-38 I. C. 778 

(3) (1907) 30 AIL 207 .5 A. L. J. 305- 
(1908) A. Vv. N. 116. 
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mortgage. The fictitious instrument 
received, we think, no new force 
against the plaintiff from the transfer, 
The proviso to S. 53 of the Transfer of 
Property Act, which was relied on by 
Mr. Dillon, does not appear to us to 
help his client. That proviso was 
intended to safe-guard rights which 
have been already acquired—” seem to 
support the respondent, though the 
last sentence is not quite intelligible. 
In this case, the first transaction is a 
mortgage, but, as I do not see any 
reason to distinguish between a mort¬ 
gage and a sale or between a mort¬ 
gage of immoveable property and one 
of moveables in the application of S. 
53 of the Transfer of Property Act. 
the case requires further considera¬ 
tion. A number of English cases were 
cited in it. In the first one Halifax 
Joint StocL: Banking Company v, Cledhill 

(4) the provisions of 13 Eliz. Oh. V 
were referred to ; but the conclusion 
of Kay .1. does not support the con¬ 
clusion in Basil Begum Bauarai 
Prasad (3) and no reasons are given in 
the latter to show how the former 
was intended to be got over. I will 
refer to this case again. The other 
cases cited in Basti Begum v. Banarsi 
Prasad (3) fall into two groups. In 
the first group consisting of Coclcdi 
V. Taylor (5), Ogilvie v, Jefferson (6) 
Parker r. Clarke (7), ihe second trans¬ 
action, though bona fide did not prevail 
in the second group consisting of 
French v. Rope (8), Bicherton r. Walker 
(0) and Rice v. Rice (10), the second 
transaction was upheld on the ground 
that it was a bona fide transaction for 
consideration without notice of the 
prior eciuity. In all these six cases 
there is no questi(>n of tlie application 
of 13 Eliz. Ch. V. or 21 Eliz Ch. 4. The 
earlier transactions in the first three 
cases were not valid even as between 
^e parties. Collett was defrauded by 
Taylor in Cockell v Taylor^ (5) Ogilvie 
was defrauded by his solictitor in 
Ogtlvte V. Jefferson (6) and Cruchley 


U) (1891) 1 Ch. D, 31. 

5) (1851) 15 Beav. 103. 

(6) (1860) 2 Gilf. 353. 

(7) (1861) 30 Beav. 54. 

0) (1887) 56 L. J. (Ch) 363. 

(9) 1885) 31 Ch. D. 151. 

(10) (1853) 2 Drew 73. 


executed the mortgagf* while in 
prison and under the influence of 
Thomas in Parker v (Jiarke (7). In 
each of the other three cases the 
first transaction was perfectly valid 
there being no fraud or undue 
influence vitiating it. The second 
transferees obtained valid titles by 
estoppel. It seems to me these six 
cases are illustrative of the rule now 
embodied in India in S. 41 of the 
Transfer of Property Act In the first 
three cases there was not the free 
consent of the original owner so as to 
confer a title by estoppel on iliesecond 
transferee. I d(> not think it is neces¬ 
sary to say, as Kokewich, .). tliouglit 
in French v. Hope (8) that Parke v. 
Clarke (7) was overruled by Bickerton 
V. Wtfiker (9), 1 niay also add that 

tile Vice Chancellor's summary of th^ 
facts id Ogilrie v. Jefferson (fi) shows 
that the second transferee in that 
case cannot l)e ragardad as a bona fide 
purchaser for value. However this 
may be, I do not think any of those 
cases are a guide in the discussion 
of y. 53 of the Tra^^sfer of Property 
Act. It seems to me that the conclu¬ 
sion in Basti Begum v. Banarsi Prasad 

(3) is not justified by th e cases cited 
in it. 

The case of Dne, D. Bothell y. Martyr 

(11) is similar to the case above cited 
and does not help ns. On the other 
hand there are a number of other 
Englisli cases on 13 Eliz. Cli. V and 
27 Eliz Oil, fV wliich will now be con¬ 
sidered. 1 will divide them into two 

groups, 

(a) Tliose decided with reference to 
27 Eliz Ch. IV (i) Prodgera v. Langhan 

(12) where it was held that the feoffee 
for valuable consideration from the 
first feoffee whose feoffment was cove- 
rious has a good title against a second 
feoffee from the original owner. This 
case was followed by Lord Eldon in 
Oeorge v. MiUbanke (13) cited below. 

The case of Lloyd y. AUwood (14). 
seems to decide differently (see espe¬ 
cially, Turner L. J. 655 and Knight 

Bruce L. J. 647); but in that case the 


(11) (1805) 1 Bos and Pul (N. R.)232 
12) (1663) 1 Sid. 133 1 Keb. 486. 

(13) 1805) 9 Ves. .Jun. 190. 

(14) (1859) 3 De. G. & J. (il4. 
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two Misses Attwood parted with the 
title deeds and their mortgage has 
lost its priority hy reason of their 
laches and the Misses Medley who 
obtained a sub-mortgage and could 
have asked for and known the absence 
of the title deeds cannot be regarded 
as bona fide transferees for value. Nor 
did Turner, L. J. and Knight Bruce L. 
J. regard them as bona fide transferees 
for value. I doubt if the passage in 
May on ‘Fraudulent Conveyances’ 
page 254 relating to this case is justifi¬ 
ed, especially in view cf the cases 
cited at page 253. 

{b) Cases decided on 13 Eliz Ch, V. 

(1) (^eorfje V. MillbanLe (i^)^ For tlie 
purposes of the decision the factjhat 
until the Voluntary Conveyance Act 
of 1^93, all voluntary convenyances, 
though made without a fraudulent 
intention were void against creditors, 
does not make a difference. Tliis 
case supports the appellant. 

(2) Pdjfne V. Mortimer (15).Tn tliiscase 
Turner, 1^. J. says “[..ord Eldon how¬ 
ever, in Georqe v. Millbanke (13) did not 
put the case upon the statute of Eliza¬ 
beth. He had regard no doubt, and 
indeed tlie report shows, althotigh but 
ol)sctirely, that he had regard, to the 
provision in tlte statute which protects 
alienees for value only in the case of 
absence of notice, and he puts the 
case tipon the ground of the assignee 
for valtie having a better equity than 
the general creditors of the settlor. 
That principle seems to me to roach 
thf" present case.” 

(3) Halifax .[oinl Stock Banking Corn- 
jxtny V. Kledhill (4). On the facts, the 
settlors reservation of an interest not 
being tainted by intent to defraud 
creditors—the point does not seem to 
arise but Kay J,’s opinion is in fa¬ 
vour of the appellant. He also seems 
to think that Turner L. J.’s opinion 
in Payne v. Mortimer (15) is to the 
same effect. 

(4) In re Mortal the opinion of Ster¬ 
ling, J. at p. ^^34 in favour of the 
appellant is only an obiter dictum, 

(5) Moreujood and Bayne v. Tke South 
Yorkshire Railway and Rtvex Dun Co, 

(16). The opinion of the Court (Pol- 


(15) (1859) 4 Deg. & J. 417, 

(16) 3 H & N.798. 


lock, C. B-, Watson and Bramwell, 
B. B.) is in favour of the appellant. 

Generally, I am unwilling to refer 
to American decisions. But, having 
regard to the paucity of authority in 
India and the somewhat inconclusive 
nature of the English caseS) I now 
refer to two of the American Cases. 
In Lee v. Abbe {1'7) and in Anderson 
V. Roberts (18) it was held that 
/jowo purchasers from a fraudulent 
grantee without notice of the fraud 
will be protected. I agree with the 
remarks of Spencer C. J. at page 241, 
“again, the proviso is general, it ex¬ 
empts any conveyance upon good con¬ 
sideration and to any person 

not having notice of the fraud or 
collusion from the effects of the enac¬ 
ting clause. And why should not its 
benefits be extended to any bona fide 
purchaser for valuable consideration, 
whether he purchases from the frau¬ 
dulent grantor or the fraudulent 
grantee? I think it has sufficiently 
appeared that this fraudulent grantee 
takes the entire interest of the fraudu¬ 
lent grantor and that the deed is 
voidable at the instance of the cre¬ 
ditor. not legally and strictly void.” 
He then refers to Marshall, C. J.'s 
decision in Fletcher v. J'eek (19) to 
show that a bona fide purchase from 
the fraudulent grantor is protected 
and proceeds “It is in vain that we 
search for any difference between a 
conveyance by a fraudulent grantor 
whose intention was to deceive sub¬ 
sequent purchasers and a conveyance 
by a fraudulent grantor when the 
intention was to defraud present or 
future creditors. He then refers with 
approval to Prodgers v. Langharn (12). 

I am therefore of opinion that 
the appellants’contention is right and 
that we must have a finding on the 
question whether they are bona fide 
purchasers for consideration and 
without notice of the fraud relating to 
Exhibit III- The question of lis pendens 
will be decided if necessary after the 
finding is returned. The finding will 
be returned with reference to the 
evidence on record. Six weeks are 


(17) 2 Rook 359; 1 Am. Dec. 78. 

(18) 18 .Tohn 513 :9 Anri. Dec 235, 

(19) (i C’ ranch. 133. 
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allowed for finding and ten days for 
objections. 

This Second Appeal coming on for 
final hearing after the return of the 
finding of the lower appellate Court 
upon the issue referred by this Court 
for trial, the Court delivered the 
following : 

Judgment :—The lower Court was 
called on to find on the question 
whether the appellants (5th and 6th 
defendants) were ^iona iide purchasers 
for consideration without notice of the 
the fraud involved in Exhibit III. In 
returning its finding it has dealt 
separately with the question whether 
5th and 6th defendants were bona 
fide purchasers and whether they had 
notice. The attempt to separate these 
two questions is not usually sound 
for it is seldom possible to form an 
adequate or correct opinion of the 
conduct of a transferee without consi 
dering whether his good faith extends 
to his possession of actual or construc¬ 
tive notice with reference to the 
whole circumstances of the case. It 
is however sufficient for us to deal 
with the portion of the finding which 
relates to the 5th and 6th defend¬ 
ants’ possession of notice for the 
lower Court has, in our opinion, en¬ 
tirely mistaken the legal position 
created by the facts 

The lower Court says that the 5th 
and 6th defendants would not, even 
if t?liey made enquiries, have obtain¬ 
ed information from the 1st and 2nd 
defendants’ witnesses or the mort¬ 
gagee Narayana Nair, because the 
ist and 2nd defendants* witnesses of 
course would not disclose anv fraud, 
and Narayana Nair equally would 
not do so, as he was to get mort¬ 
gage redeemed by them. The lower 
Court then goes on :—“ The document 
which the defendant 6 says he saw 
would tell him nothing” and that, 
may be correct. But then it goes 
further and says that the defendants 
were not bound to pursue the mat- 
ter of the claim petition and ascer¬ 
tain what objections to the claim 
were raised by the decree-holder. 
This, in our opinion, is entir ely 
wrong. The decree-holder, the per¬ 
son who was alleging fraud in con¬ 
nection with Exhibit III, was the per- 
son, to whom enquiries as to any 
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objections to the title to the property 
would naturally be addressed, and 
he would certainly be in the 
best position to say what objections 
in the shape of fraud were available 
against the title. The lower Court 
says also that, even if the 6th defen¬ 
dant knew of the claim petition, that 
would tell him nothing; on the other 
hand the order allowing the claim 
would lead him to think that the title 
of the claimants was good. This is an 
absolute misrepresentation of the 
effect of the order. Exhibit A; and 
even if this were the only objection 
to the lower Court’s finding we 
should be unable to accept that find¬ 
ing on account of it. Exhibit A after 
stating the facts and the case of 
the decree-holder as being that Ex¬ 
hibit III evidences a fraudulent and 
collusive transaction, goes on to say 
that the claimant must establish his 
case in a regular suit properly fram¬ 
ed for the purpose. That statement 
is presumably made with reference 
to authority, as it then stood, that a 
transfer can be impeached as fraudu¬ 
lent, not by way of a plea in defence, 
but in a suit properly framed for the 
purpose. True, the next sentence in 
Exhibit A is to the effect that the 
claimants have established a bona 
fide title to the properties, whatever 
that may mean. But it is clear that 
the effect of Exhibit A, as a whole, 
was simply to decide in favour ot* 
the continuance of the attachment 
and that the order did not, and in¬ 
deed could not, do more than make 
the title to the attached property 
contingent on the result of the 
suit, if any, which might be brought 
within a year- That being the real 
effect of Exhibit A and the posses¬ 
sion being with the 5th and 6th 
defendants; they have on their own 
showing failed to make any enquiry 
of the person, who could have given 
them the best information as to the 
defects in the title. We cannot hold 
that they were transferees in good 
faith without notice. We must there¬ 
fore reject the lower Court’s finding. 

The result is that the appeal fails 
and is dismissed with costs. 

Appeal dismissed. 
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Schwabe C. J. and Wallace J. 

.S-uttier—Appellant-Plaintiff. 

V* 

Moideen piichai and others —Respon- 
dente-Defendants. 

S. A. No. 1624 of 1920, D. 18th Jan. 
i923, against the decree of the Court 
of the Add. Sub. J., of Tinnevelly in 
A. S. No. 48 of 1920. 

Civil P . C S. ll-Decinon in claim procee¬ 
dings under 0 21 R 5H not contested-Effect, 

The decree holder in a Small Cause Suit 
applied for attachment of a debt alleged to be 
due by one K to the judgment-debtor. Notice 
of that application was served upon K as 
garnishee and also upon the widow of the 
judgment-debtor as representing his estate. 
She did not appear but the garnishee appeared 
and put a counter statement in which he 
alleged, that the debt had never been due to 
the judgment-debtor, that it had been assigned 
and he had promised to pay the assignee, and 
that the amount of the debt was not Rs. 350 
but Rs 300. That application came before the 
District Munslf, the gainishcc appearing and 
the District Munsif passed an order in these 
words" Attachment is confirmed”. In due course 
the debt was brought to sale and was purchased 
by the present plaintiff, who was himself the 
decree holder. The plaintiff then sued to 
recover the debt, and the garnishee raised the 
same defences, held the garnishee not having 
proceeded, w'hen the claim was decided against 
him in execution, under 0 21 R 63. the matter 
was res judicata. [P. 562 C. 2] 

Salem Ramaswami Iyer — for the 
Appellant. 

K. JJ. Luke —for the Respondents. 

Schwabe C. J.—In the case the 
facts are that a decree-holder in 
a Small Cause Suit applied for attach¬ 
ment of a debt alleged to be due by 
one Khader Moideen to the judgment 
debtor. Notice of that application was 
served upon Khader Moideen as 
garnishee and also upon the widov^ of 
the judgment-debtor as representing 
his estate. She did not appear but the 
garnishee appeared and put a counter- 
statement in which he alleged 
three things, first, that the debt had 
never bee^ ^ue to the judgment-debtor, 
second, thftt U had been assigned and 
he had promised to pay the assignee; 
and thirdly, that the amount of the debt 
was not 350 as claimed by the 
decree-holder but Rs 300. That appli¬ 
cation came before the District Mun¬ 
sif, the garnishee appearing and the 


District Munsif passed an order in 
these words; “Attachment is con¬ 
firmed,” In due course, the debt 
which had been attached was brought 
to sale as the property of the judg¬ 
ment-debtor in the Small Cause Suit 
and was purchased by the present 
plaintiff who was himself the decree- 
holder. The present plaintiff then 
sued to recover the debt. 

It has been held by the District 
Munsif and on appeal by the Subordi¬ 
nate Judge that there never was any 
debt due by the garnishee, to the 
judgment-debtor, and in fact that the 
debt which had been supposed to be 
due to the judgment-debtor was due 
not to him but to his widow, and 
consequently the suit was dismissed- 
The question for our determination 
is whether it was open to those 
Courts to go into this question at all, 
and, in my judgment, it was not. By 
Sect. 11 of the Civil Procedure Code, 
no Court shall try any suit or 
issue in which the matter direct¬ 
ly and substantially in issue has 
been directly and substantially in 
issue in a former suit between the 
same parties. Now the whole matter 
decided was directly in issue in the 
execution and garnishee proceedings 
in 1913. It is true that the order made 
in 1913 was not at once final, because, 
under 0. 21, R. 63, where a claim or 
an objection is preferred, the party 
against whom an order is made may 
institute a suit to establish the right 
which he claims to the property in dis¬ 
pute but subject to the result of such 
suit, if any, the order shall be conclu-i 
sive. Now the garnishee did not! 
choose within the time limited by the! 
Indian Limitation Act, namely, aj 
year, to bring in, any such suit, and sol 
the matter becomes conclusive it hav-| 
ing been decided by the Court in 19131 
that the debt was a debt for Rs. 350 duel 
by the garnishee to the judgment-l 
debtor. As long as that order stands it! 
cannot be re-agitated as between the! 
parties to those proceedings. | 

Wb are told that after service upon 
him of the notice calling upon him to 
show cause why this debt should not 
be attached, the garnishee acted upon 
a notice he had received of an assign¬ 
ment of the debt to a third party and 
paid the full amount to the third 


563 


1923 Madras Baba Sah tHajee Md. Akbar Sahib 


part 7 . I should very much doubt the 
t>ruth of that statement, because it is 
exceedingly unlikely having got 
notice from the Court that some one 
else was claiming that he should have 
paid this alleged assignee pending the 
hearing of the application. If he did 
so, and the result of this judgment is 
that, he will now have to pay over 
again to some one else, and he has no 
one to blame but himself for not taking 
the steps which were provided for 
him by the Code, namely of suing to 
establish his riglxt under 0. 21, R. 63, 
within a year. I suspect the reason 
why he did not do so was that he knew 
at that time he would not succeed 

The decrees of the two lower Courts 
must therefore be set aside and the 
plaintiff will get a decree, in the 
usual mortgage decree form, against 
defendants 1 to 5 for Rs. 350 and 

interest thereon at six per cent, per 
annum from the date from which in¬ 
terest was due on the mortgage, i, e., 
May ’^,1912 to the date of payment 
with costs both here and the Courts 
below. Time for payment six months. 

Wallace, J-—I agree. 

Appetil allowed. 
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SCHWABE C. J-, and Wallace. J, 

B^ba Sah and ano/Aer-Appellants 

—Defendants. 

V. 

Hajee Mohamad Akbar Sahib and 

o^^ens-Respondents-P^ain tiffs. 

City C. C. A. Nos. 29, 30,33, and 34 
of 1921, D. 10th Jan. 19ii3 against the 
order of the Court of the City Civil 
Judge, Madras in 0. S. Nos. 132, 285, 
132 and 284 of 1920. 

T. P. Act S. 3-Notice-Land occupied by 
tenajds. 

Where plaintift owns the superatucture on 
the land bought by appellant under Ex. IV 
from defendants 2 and 3, who in cheir turn 
had bought under Ex. Ill from 1st defendant 
and it was not disputed that plaintiff held an 
agreement prior to both Exs. Ill and IV 
from Ist defendant to sell that land to him, 
and the appellant admitted that at the time 
of his purchase he learnt from Ex. Ill that 
the superstructure belonged to plaintifi, and 
that he made no enquiry of plaintiff, under 

what right he occupied the land. Held it was 


incumbent on him to enquire into the nature 
of the interest held by plaintiif, and if he 
wilfully abstained, from making any enquiry, 
or was grossly negligent, in making enquiry, 
he will be, in law, affected with notice of any 
fact which he would have come to know had he 
made such enquiry, and/te/f/further that ap¬ 
pellant though possibly a purchaser in good 
faith was a purchaser with notice of the con¬ 
tract to sell of which plaintiff now seeks 
specific perforra.’.nce, and cannot therefore, 
f'vide Sect. 27 Specific Relief Act) resist the 
plaintiffs’ suit.45 Bom. 910 Ref. [P 564 C 2J 

S, T. Srinivasagopalachariar-ioj: the 

Appellants. 

T. Ethiraja Mudaliar, Md, Ibrahim 

Sahib and Venkatasubbaramiah-io^ 

the Respondents. 

Judgment;—The substantive point 
for decision in C. C. C. A. No. 29 of 
1921 is, whether on the date of his 
purchase under Ex. IV appellant (4th 
defendant) had notice of the prior 
agreement by 1st defendant to sell 
the same property to the plaintiff. 
Plaintiff owns the superstructure 
on the land bought by appellant 
under Ex. IV from defendants 2 and 
3, who in their turn had bought under 
Ex. Ill from 1st defendant. It is not 
disputed that plaintiff held an a *:ree- 
ment prior to both Exs. Ill and IV 
from ist defendant to sell the land 
to him. 

2. Appellant admitted in evidencei 
that at the time of his purchase he 
learnt from Ex. Ill that the super¬ 
structure belonged to plaintiff, and 
that he made no enquiry of plaintiff, 
under what right he occupied the 
land. It appears that he made no 
enquiries whatever, either from his 
vendors, le. g., whether they were 
receiving the ground rent from any 
one) or from 1st defendant their ven¬ 
dor, or from plaintiff or from sub¬ 
tenants actually in occupation of the 
superstructure under plaintiff. Such 
utter absence of reasonable enquiry 
is either wilful or grossly negligent. 

3. The general principle of con¬ 
structive notice in such a case is that 
notice of occupation (of the property 
purchased) by a person other than 
the vendor, which indicates that the 
vendor is not entitled to present pos¬ 
session, at once puts the purchaser on 
enquiry as to the interest that oc¬ 
cupier holds in the property. The 
usual case is where the property is 


564 


Baba Sah r Hajee Md. Akbar Sahib 


physically occupied by tenants, and 
then the purchaser, is by that occupa¬ 
tion itself, which puts him on enquiry, 
in law effected with notice of the in¬ 
terest which these tenants have in 
the property. He is by their occupa¬ 
tion not affected with notice of more 
than the terms on which they hold 
including any agreement collateral to 
their lease but he is not bound to 
enquire, nor are they bound to answer 
to whom they pay rent, so that the 
purchaser is not in such a case affect¬ 
ed with notice of the tenant’s lessor’s 
title or rights. This is the general 
principle laid down in a series of 
English cases from Daniels v. Davison 
(1) onwards, succintly dealt with in 
Hunt V. Luck (2). The principle has 
been embodied in India in Sect 27 of 
the Specific Relief Act and Sect. 3 
of the Transfer of Property Act. 

4. So that where nothing more is 
known to the purchaser or would be 
known to him on reasonable enquiry 
than the fact that certain tenants are 
in occupation under a tenant right, he 
is not affected with notice of more 
than the facts as to those tenants’ 
ights. But when beyond this, the 
purchaser is directly informed and 
therefore knows of the occupation 
of the property by another whether 
by himself or by his sub-tenants, he 
[is equally nut upon notice to enquire 
into the interest of that other. This 
is no extension of the principle above 
mentioned, but a mere application of 
it. It makes no difference in prin¬ 
ciple whether the occupation by an¬ 
other is brought to his notice by 
physical occupation or by direct in 
formation. Where then the purcha¬ 
ser is definitely informed that another 
is in occupation of the property, whe¬ 
ther hiTuself directly or through sub¬ 
tenants, does not matter, he is at once 
put on enquiry as to the nature of the 
interest of that other in the property. 
This application of the general 
principle is clearly set out in Hunt v 
Ltick ^(2) quoted above, and has been 
followed in India in the case reported 
in Faki Ibrahim v. F(tki Oulam (3). 

The absence of such en qui ry will 

(1) (1819) 16 Ves., (June-, 249 ) 

(2) (1901) 1 Ch., 45. 

(3) (1921) 45 Bom., 910—23 Bom. L- 
R. 335—60 1. C. 986. 
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fasten the purchaser with all the 
equities which the occupier holds 
against the purchaser’s vendor. 

5. Now in the present case appel-l 
lant knew and apparently knew no¬ 
thing more than that plaintiff was 
the owner of the superstructure, andi 
appellant does not say whether he, 
knew that plaintiff was not occupy- 
iug it himself With such knowledge] 
it was incumbent on him to enquire, 
into the nature of the interest held 
by plaintiff, and, if he wilfully 
abstained, as he did, from making, 
any enquiry, or was grossly negligent 
as he was, in making enquiry, he will 
be, in law, affected with notice of any 
fact which he would have come to 
know had he made such enquiry. Such 
an enquiry would have showed him 
that plaintiff was a tenant under 1st 
defendant and would also, as soon as 
he enquired about the period of plain¬ 
tiff’s interest in the land, i. e., the 
period of the tenancy, as he was also 
bound to do, have informed him that 
the tenancy was to come to an end as 
soon as 1st defendant executed and 
registered the deed of sale of the land 
which he had agreed to sell to plain¬ 
tiff. We must therefore hold that the 
appellant willfully abstained from, 
or grossly neglected to make, 
an enquiry which would have 
informed him of the prior agreement 
by 1st defendant to sell the land to 
plaintiif which precluded plaintiff 
from selling it to his ( appellant’s ) 
vendors, and that appellant 
had in law constructive notice of 
that fact. Plaintiff is entitled then 
and has an equity, to repel the claim 
of the appellants who made no en¬ 
quiry as to the nature of his possession. 
W^here appellant made no enquiry 
at all, he is taken to have had con¬ 
structive notice of all the equities in 
fav our of plaintiff. The fact that his 
immediate vendor was not -Ist defen¬ 
dant, but purchasers from 1st defend¬ 
ant, does not effect this question of 
notice. 

6. Appellant then though possibly 
a purchaser in good faith, was a' 
purchaser with notice of the contract 
to sell of which plaintiff now seeks 
specific performance, and cannot, 
therefore (vide Sect. *47, Specific Relief 
Act,) resist the plaintiff’s suit. 


I 
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7. We therefore agree with the 
lower Court’s decision though the 
reasons given by it are hardly ade¬ 
quate. Tt follows that this appeal must 
be dismissed and we dismiss it with 
costs to plaintiff and half costs to 1st 
defendant payable by appellant- The 
defendants I to 4 will within one 
month from today execute the con¬ 
veyance directed by the decree of the 
lower Court regarding the land in 
Schedule A, and on execution thereof 
the Rs. 1,000 now in deposit in the 
lower Court will be paid to 4th 
defendant. 

C. C. C. As. Nos. 30, 33 & 34 of 1921. 

c. C. C. A. 30 of 1921 follows No. 
29 of 1921 and is dismissed with costs 
(excluding vakil’s fee). C. C. C. As. 
33 and 34 of 19*-il are not pressed 
before us and are dismissed with costs 
to 4th defendant and half costs to 
1st defendant. In C. C. C. A. No. 
33 of 1921 payable by appellant (one 
vakil’s fee for both,). 

Appeals dismissed. 
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SCHWABE C. J. AND WALLACE, J. 

South Indian Industrials Ltd,, Madras— 
Appellants-Defendants. 


V. 

Alamelu Respondent—Plain¬ 

tiff. 

C.C. C. A. No. 58 of 1921 D. 24th Jan. 

1923, against the decree of the City 

Civil Court Madras in 0. S. No. 123 
of 1921. 

('/) Tort-Negligence—Sufficient care and 

precaution. 

The defendants for the purposes of their own 
business used a method of breaking up cast- 

iron which consisted of dropping a heavy 
weight of pieces of iron resting on a bed of 
iron with the intention that these pieces should 
be broken into smaller pieces. The weight was 
dropped from a height of 35 feet with the 

t^dist^'^ result that pieces of iron flew about 
to distances of four or five yards. They had 

at a distance put up a screen of 12 to 15 feet 
which was obviously so inadequate that, pieces 
were habUually thrown out of the pit '’fhev 

had issued warnings to persons near rnpreciaf 

dangerous operation. B^utthev did ^nnt^ 

working at the risk of beine^ w 

defendant company were liable for’ af accident 


taking place at a distance of some 70 to 90 feet 
at which the deceased was standing at the 
time of the accident. That suificient care was 
not taken and that, therefore the defendants 
were guilty of negligence. [P. 566 C. 1] 

(6) Maxims—Volenti non fit injuria. 

To succeed under the maxim, it isnef jssary for 
the defendant to prove that the person injured 
knew of the danger, appreciated it, and 

voluntarily took the risk. That he had some 
knowledge of the danger is not sufficient. A 
man cannot voluntarily undertaken risk the 
extent of which he does not appreciate. When 
the defendant him self pleads that he did 
not anticipate and couid not have anticipated 
pieces flying over a distance of 90 feet, he 
cannot plead that his deceased workman 

himself. 

, uDD O, 2] 

(c) Fatal Accidents Act ■(IHSo)—Measure of 
damages, ^ 


unaer tne ratal Accidents Act, the widow 

ot the deceased or the person suing is entitled 
to compensation for the financial loss 
sustained by the death. She is not entitled 
to anything for pain or sufiering or 
anything of the kind, but purely for the 
financial loss sustained. That the accident 
was rather an extraordinary one, is wholly 

irrclevent The proper way of estimating the 
loss IS to form some estimate of what the value 
of the continued life of the deceased would 
have been to the plamtift and how long it was 
probable that it would continue. One year’s 
wages IS ridiculous in the absence o^ any 
evidence that the man was of i!i-hea!tb or that 

a 

T Richmand, V. Rajagopulachariur 
and K, p Raman Menon—for the An 
pellants. ^" 


E. Doraisami /yer—for the 
dent. 
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hopeless appeal. The facts 
that the defendants for the pur 
po.ses of their own husiness used a 
meth od of breaking up cast-iron which 
consisted of dropping a heavy weight 
on pieces of iron resting on a bed of 
iron with the intention that these 
pieces should be broken into smaller 
pieces. The weight was dropped from 
a heignt of 35 feet with the inevitable 
re.sult that pieces of iron flew about 

It IS common ground that they habitu¬ 
ally flew to distances of four or five 
yards from the pit. If persons choose 

operations of 

he public but to their servants to 
take adequate precautions that those 
pieces shall not cause injury. They 
ought to exercise, ordinary care 
caution and skill to prevent that. The 
mere fact that an accident has 
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happened is strong evidence in a case 
of that kind that they had not taken 
the ordinary care, caution, and skill 
required for preventing the happening 
of the event. They knew that these 
pieces were being thrown out of the 
pit. They put up a screen which was 
obviously so inadequate that, as T 
have said, pieces were habitually 
thrown out of the pit. They issued 
warnings to persons near,appreciating 
full well that they were carrying on a 
dangerous operation. They did not 
trouble themselves to issue warnings 
to persons at a distance, but chose to 
allow their workmen at a distance, to 
go on working at the risk of being hit. 
It is suggested that human foresight 
and skill could not havediscovered that 
pieces of iron would go to a distance 
ot some 70 to 90 feet, at which the 
deceased was standing at the time of 
the accident I am not prepared to 
accept that view. Scientific knowledge 
has surely by this time reached the 
length of being able to tell with some 
accuracy what the effect of dropping a 
weight of a certain amount from a 
height of 35 feet upon pieces of iron 
will be and to what distances pieces 
of that iron will or may be sent. I am 
quite satisfied that the learned Judge 
was right in holding that sufficient 
care was not taken and that, there¬ 
fore, the defendants were guilty of 
negligence 

It has been suggested by the defen¬ 
dant’s Engineer and Manager of the 
factory that no further precautions 
have been taken since the accident. I 
hope that this evidence is not true, 
because that such a thing should have 
happened as happened in this case and 
that they should continue the operation 
without taking further precaution 
against the recurrence of such accident 
is, to my mind, negligence of the 
grossest kind. 

The defence is put forward that the 
deceased voluntarily undertook the 
risk of this happening to him. That is 
the defence which is expressed in the 
maxim volenti non fit injuria; but, for 

this to succeed, it is necessary for the 
other party to prove that the person 
injured knew of the danger, apprecia¬ 
ted it, and voluntarily took the risk. 
There is no evidence of any of these 
three things- The suggestion is that 


he had some knowledge of the danger 
because another naan working in the 
same place spoke to the fact that a 
short time before a piece of iron had 
flown from north to south as far as 
the place at which that man was 
standing. That he appreciated the 
risk of pieces striking him is impossi¬ 
ble to find in view of the fact that the 
skilled European Manager swore that 
he himself did not appreciate that 
there was any risk. Of course a man 
cannot voluntarily undertake a risk 
the extent of which he does not 
appreciate. 

This appeal will accordingly be 
dismissed. 

There is a cross-appeal against the 
amount of damages awarded. Under 
the Fatal Accidents Act, the widow 
or the person suing is entitled to 
compensation for the financial loss 
sustained by the death. She is not 
entitled to anything for pain or 
suffering or anything of the kind, but 
purely for the financial loss sustained. 
The learned Judge has awarded 
somewhere about one year’s wages. 
He says that, in coming to that 
conclusion, he has taken intoi 
consideration that the accident was 
rather an extraordinary one, a 
consideration which, in my judgment 
was wholly irrelevant. What he had 
to consider was the financial loss.l 
Once he had found that the defendants 
were liable, the question was how 
much they were liable for and not 
whether it was unfortunate for him 
that he was struck but, only what 
was the financial loss the plaintiffi 
had sustained. The proper way of! 
arriving at that is to form some! 
estimate of what the value of the! 
continued life of the deceased would 
have been to the plaintiff and how 
long it was probable that it would 
continue. I think that one year’s 
wages is ridiculous in the absence of 
any evidence that the man was ofl 
ill-health or that his earning life was 
likely to be no more than a year. 
Giving the best consideration that* 

I can to the facts of this case, I think, 
taking about Rs. 1.3 as the monthly 
wages and somewhere about three years 
as the right period, we can arrive at 
the correct figure if we increase the 
damages awarded by the lower Court 
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to Rs. 500 and I accordingly fix the 
damages at Rs. 500. 

The cross-appeal will therefore be 
allowed with costs on Rs. 500, the 
amount awarded; and the appeal will 
be dismissed with costs, 

Wallace, J.-I agree. When it is 
admitted by D. W, 1 that, even with 
the exsisting fence of three feet, iron 
pieces were at times flying over the 
fence to a distance of 12 or 15 feet 
from the pit, it is clear, that it was 
within the knowledge and the 
experience of the defendant company 
that a fence, three feet high was not 
an adequate protection. In these 
circumstances, had the company 
taken “reasonable precaution”, it 
would have raised the fence so as to 
prevent this intermittent scattering 
of iron pieces to a distance of 12 or 15 
feet at least. A mere warning to 
those working in the neighbourhood is 
not sufficient precaution as the defen¬ 
dant company itself recognised when 
it put up a fence to the height of 3 
feet. The defendant company has 
therefore failed to take reasonable 
precaution to avert even the danger 
of which it was admittedly aware, 
and, not having adopted such reason¬ 
able precaution, it cannot be absolved 
from the charge of negligence and 
default, or escape the legal conse¬ 
quences thereof. 

As to the contention based on the 
volenti non fit injuria^ when the 
defendant company itself pleads that 
it did not anticipate and could not 
have anticipated pieces flying over a 
distance of 90 feet, Ido not see how 
they can plead that their deceased 
workman could possibly have antici¬ 
pated it for himself and thus the es¬ 
sential ingredient of that defence is 
lacking. As to the contention that 
deceased must have known that 
ordinary care and caution were being 
exercised, and yet continued work¬ 
ing, that defence also fails, as in my 
view, such ordinary care was not 
exercised. 

I agree with the Chief Justice as 

to the amount of damages proposed 

by him and with his order dismissing 
the appeal. 
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Spencer and Venkattasubba 

Rao- JJ. 


Kalyanasundaram 

Petitioner. 


Iyer —Appellant 


Narasimha Iyengar and others —Res¬ 
pondents-Defendants. 

A. 0. No. 80 of 1921 D. 21st 
December 1922, against the order of 
the Court of the Sub- J., of Coimbatore 
in I. A- No. 536 of 1920. 

Civil P. C. 0. 40 R. 1 —Attachment of 


decree obtained 
transferee. 

An act done 
to proceed against 
ly be validated, 
taken to validate 


by Receive) —Receiver s 


without the Court’s sanction 
a Receiver can subsequent- 
Where no step had been 
the irregular attachment oy 
the time that the Receiver assigned his interest 
as decree-holder to the innocent purchaser, 
the appellant’s right as an attaching creditor 
cannot be allowed to prevail over the rights of 
a bana fide transferee for consideration of the 
decree-holder’s intereet, [P. 567 C. 2, P. 568 C. 1] 

5, T, Srinivasago^alackariar —for the 
Appellant. 

A Ramchandra /^cr—for the Res¬ 
pondents. 

Judgment:—The Subordinate Judge 
rightly was of opinion that the ap¬ 
pellant’s attachment of the decree 
obtained by the Receiver in 0, S. 
No. 113 of 1919 was invalid for want 
of the leave of the Court that ap¬ 
pointed the Receiver. We accept the 
principle that, an act done without 
the Court’s sanction to proceed 
against a Receiver could subsequent¬ 
ly be validated as has been held by 
this Court in Ammu Kulty v Manavik- 
raman (1) and Jagana Sanyasiah v. 
Atchanna Nf^idu [2) and by the Calcutta 
High Court in Banku Behari Dey v. 
Harendra Nath Mukerjee (3) and Sarat 

Chandra Banerjee v. Apurba Krishna 
Roy (4). 

But in this case no step had been 
taken to validate the irregular at¬ 
tachment by the time that the 


( 1 ) 

( 2 ) 

( 3 ) 

(4) 


[1920] 43 Mad. 793-12 L. W. 
331-59 I. C. 568. 

[1922] 42 M. L J. 339-15 L. W. 
289. 

1910] 15 C. W. N. 54-8 I C 1 
[1^11 15C. W. N. 925-14 C L 
J. 55-11 LC. 18/. ■ ' 


Appeal dismissed. 
Cross-Appeal allowed. 
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Receiver assigned his interest as de¬ 
cree-holder to the innocent purchaser 
who is 1st respondent in this appeal, 
and therefore the appellant's right 
as an attaching creditor cannot be 
allowed to prevail over the rights 
of a bona fide transferee for con¬ 
sideration of the decree-holder's in¬ 
terest. An attempt has been made 
to show that the Receiver had no 

power to assign the decree under the 

powers vested in him. but this con¬ 
tention cannot be maintained in 
view of the wide autliority given by 
the vesting order of 18-4-1908, which 

expressly refers to the ‘'full powers’' 
of O. 40, R. 1. 

The Appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Krishnan and Ramesam. JJ. 

Venkatachala RiV/ai—Appellant. 

V. 

Arxnthavathachi —Respondent. 

A. 0. No. 305, of 1921, D. 6th Octo¬ 
ber 1922, against the decree of t]»e 
Court of the Sub. J., of Cuddalore in 
Original Suit No. 65 of 1919. 

(b.) Evidence Act S. 115—Truth known. 

A person wlio knows the truth can hardly 
be allowed to rely upon an estoppel arising from 
a false representation. No estoppel can arise 
where the truth is known to the party wlio 
claims the estoppel (30 l. a. 114 Ref,; nor unless 
it is shown that the party claiming estoppel 
ever intended to do a thing and was prevented 
from doing so bv the act or assertion of the 
other person. [P. 570 C. 1.2] 

(h) Hindu Law — Partition—Evidence of 
intention of parties. 

The following cases were held not suffi¬ 
cient to indicate partition ;— 

( 1 ) A deed executed by two brothers with 
intent to admit a third brother of theirs who 
had passed into another family by adoption, 
into the original co-parcenary, (P. 570 C. 2] 

(%) A recital in a deed that the property 
the family would be divided at some future 
irae. [P. 571 C. 1] 

(3) Mere definition of shares. 

(4) Constant assertions by one of the 
brothers that he was adopted into another 
family. 

(5) Execution of some lease deeds in the 
name of one member only, and. 

(6) Assignment of pro-notes by one of the 
brothers to the other 30 C 38 P. c. Dist, 


A Krishnaswami Iyer and C, Padma. 
nabha lyer^for the Appellant. 

T. Rangachariar^ K. Bashyam Iyengar 
and Narasimha Iyengar—for the Res¬ 
pondent. 

Krishnan J;— This is an appeal by 
the defendant from the decree of 
the Subordinate Judge of Cuddalore 
in 0. S. No. 65 of 1919. 

The plaintiff is the widow of one 
Anantanarayana Pillai and the de¬ 
fendant, Venkatachala Pillai, is her 
husband’s brother. 

She claims the properties in various 
ways; firstly the whole of the pro¬ 
perties in Schedules II and 111 on a 
certain footing; secondly half of those 
properties on a certain other foot¬ 
ing; and thirdly one third of the 
properties in schedule 11 and IV and 
the whole of schedule III proper¬ 
ties on still another footing. The 
facts of the case are fully set out 
by the learned Subordinate Judge in 
his judgment and need not again be 
referred to in detail. 

Anantanarayana, Ramchandra and 
Venkatachela (the defendant herein) 
were brothers being the sons of one 
Muthuswami Pillai. Muthuswami 
Pillai had two brothers himself, but 
they died 20 or 25 years ago leaving 
no male issue, and all their proper¬ 
ty passed to Muthuswami Pillai. 
Schedule II of the plaint gives pro¬ 
perty which Muthuswami had and 
which would have passed to his three 
sons as the ancestral estate. Sche¬ 
dule III gives the properties which 
the plaintiff’s husband and his bro¬ 
thers got from their maternal 
grandfather and Schedule IV con¬ 
sists of certain properties which had 
once belonged to one Subbaroya 
Pillai and which passed to Venkata¬ 
chala Pillai. The plaintiff states that 
as her husband was the sole surviv¬ 
ing member of the joint family at 
the time of his death, he is entitled 
to the whole of the properties des¬ 
cribed in schedules II and III; in the 
alternative she says that if the de¬ 
fendant is held to be entitled to the 
properties as co-owner to himself 
and to plaintiffs husband she would 
be entitled to half of the properties 
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in all the three schedules. She denies 
that the defendant continued as co¬ 
parcener of her husband at the time 
of his death. 

It is the defendant’s case that he 
was such a co-parcener and there¬ 
fore the whole of the properties in 
the three schedules in the plaint 
passed to him and that the plaintiff 
got only a right of maintenance. 

Of the three brothers Anantanara- 
yana Pillai, Ramchandra Pillai and 
Venkatachala Pillai. Ramchandra 
Pillai, the second brother, was admit¬ 
tedly adopted away from the family 
by one Pannapattu Subbaroya Pillai, 
and he seems to have succeeded to 
the properties of Subbaraya Pillai 
and enjoyed them. Just before his 
death, a document, the effect of wich 
has been discussed before us at some 
length and which we have to con¬ 
sider, Exhibit A. was executed by 
the plaintiff’s husband, this Ram'- 
chandra Pillai and their father Mu- 
thusw^ami Pillai as representing the 
defendant who was then a minor. It 
is the plaintiff’s case that, some time 
hereafter, the defendant was himself 
adopted by Ramchandra Pillai into 
the new family to which Ramchandra 
Pillai had passed and he contends, 
that having been so adopted away 
he has no more rights in the original 
tamily, and it is in that eventualitv 
she says, she is entitled to the plaint 
properties m schedules II and III 
bchedule IV properties which came 
rom Subbaraya Pillai she would 
admit would then belong to 
the defendant solely. So that 
one important question in this case 
has been whether the adoption of 
he defendant by Ramchandra has 
been proved. The Subordinate Judge 
found on the evidence that it must 
be taken that the adoption, has not 
been proved and that, in fact, it was 
a talse assertion made by the de- 
fendant and his brother, the plain- 
iffs husband. There is a good deal 
of evidence to show that this adop¬ 
tion was not true in fact, for very 

soon after Ramachandra Pillai died, 

Ramchandra Pillai 

of^Thi’ transfer of patta 

with name to start 

t nothing to show that 
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Venkatachala Pillai objected to that 
course being adopted. Nextly we 
have a suit brought by a stranger, a 
Nattukottai Chetti, for a debt alleged 
to be due by Ramchandra Pillai 
against Valliammal as his legal re¬ 
presentative. The suit was decreed 
and a considerable bulk of the pro¬ 
perties of Ramachandra Pillai was 
sold and purchased by the Chetti 
himself. The defendant subsequently 
brought a suit to have that sale 
set aside, but he did not continue 
that suit and obtained no relief. Sub- 

some reversioners 
ot Ramchandra Pillai bringing a suit 
against this Chetti in which Venka¬ 
tachala Pillai and Valliammal were 
both made parties. In that suit 
V enkatachala’s alleged adoption was 
disputed and there was a finding 
arriv^ at that the adoption was not 
true. 1 he main evidence which was 
put forward in that suit to support 
he adoption was a will supposed to 
have been executed by Ramachandra 

RilJai. That will was also found to 
be not genuine. It was decided that 
the plaintiffs in that suit were the 
reversioners, which meant that the 
tiuth of the adoption was negatived, 
o appeal was filed by Venkatachala 

irillai against this decision, although 
there was an appeal by the other 
parties. Again a subsequent suit, 
vide Ex H. which the defendant and 
m.s brother Anantanarayan brought, 

the latter as an assignee of the 
mortpge m favour of Ramchandra 
Filial and the former as his adopted 
son, was dismissed. The finding there 
also was against the adoption, but 
no further steps were taken in that 
litigaEon either to establish the 
adoption. V e find, therefore, that 
immediateb- on the death of Rama- 
Chandra Pillai the defendant’s sup¬ 
posed adoption was disputed, and 
ev ery tune it went before the Court, 

the decision was against the truth of 
the adoption. 

Further we find certain transactions 
which also go against the truth of this 
adoption. As has been already stated, 
the bulk of the properties of Ram- 
chandra Pillai were sold and purchased 
by Nattukottai Chetti but there were 
some properties still left and they 
were conveyed by Valliammal to a 
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relation others, one Muthu Velayu- 
den. Of course she could not validly 
have done this if the adoption was 
true, and yet no steps were taken by 
the defendant to dispute the validity 
of that sale. 

These and other circumstances re¬ 
ferred to by the Subordinate Judge in 
his judgment show very clearly that 
it is not possible to find that the 
adoption was in fact proved. No 
Houbt on the other hand it is pointed 
out to us that in spite of all these 
adverse decisions, Venkatachala the 
defendant, went on asserting that he 
was the adopted son of Ramcbandra 
Pillai in the numerous documents 
which he executed till about May 
1916. Why he did so it is difficult to 
say for certain, but the Subordinate 
Judge has given what he considers to 
be the probable reason for it, and it is 
not unlikely that that may be the 
motive that made him continue to 
assert that he was the adopied son of 
Ramachandra Pillai. Anyhow the 
fact of the adoption, we must take it, 
has not been proved, and we agree 
with the Subordinate Judge on that 
point. 

It was then suggested that, because 
the defendant went on asserting that 
he was the adopted son of Ram- 
chandra Pillai, he must now be held 
to be estopped from saying that he is 
a member of the same family as 
Anantanarayana Pillai,for,it is conten¬ 
ded, that, if he had not done so, An- 
antanarayana Pillai might himself 
have formally divided himself off 
from Venkatachala Pillai and secured 
his share for his wife and daughters, 
and as by the latter’s conduct An- 
antanarayana was misled into not 
doing that, an estoppel arises again'^t 
the defendant. We are not able to 
accept this argument for, in the first 
place, it is not denied that if the 
adoption is false Anantanarayana 
knew the whole truth about it, per¬ 
haps to a greater degree than the 
defendant himself. A person who 
knows the truth can hardly by allow¬ 
ed to rely ^pon an estoppel arising 
from a false representation. No 
estoppel can arise where the truth is 
known to the party who claims the 
estoppel vide Mohori ^i6ee v- Dhur- 


moaaa Ghoae (1). In the second place 
there is absolutely nothing to show 
that Anantanarayana Pillai ever in¬ 
tended to divide from Venkatachala 
Pillai and was dissuaded from doing 
so because Venkatachala Pillai was 
asserting that he was the adopted son 
of Ramchandra Pillai. There is thus 
no basis for the estoppel pleaded. 

Then it is said that by the docu¬ 
ment Exhibit A there was a severance 
of co-parcenary between \ enkata- 
chala Pillai and Anantanarayana 
Pillai. On this point the Subordinate 
Judge has held against the plaintiff 
and in favour of the defendant- The 
document is a very curious one. Itj 
calls itself a deed of union and it isl 
in fact an attempt by the two bro-l 
thers, Anantanarayana and \ enkata-l 
chala to unite with the third brotherl 
Ramchandra Pillai who had beeni 
adopted away into another family,! 
It purports to be an agreement by 
which the properties cf all the three! 
brothers were put together with a 
statement that they should be, when 
a division takes place in the future, 
divided into three shares equally, 
that if any uterine brothers are born, 
they are also to take jointly with 
them, and, in fact that the three bro¬ 
thers are to treat themselves as mem¬ 
bers of a joint family- It is contended 
for the respondent that this deed, 
as a matter of legal consequence 
whatever the parties might have in¬ 
tended, resulted in the severance of 
co-parcenary between the plaintiffs 
husband and Venkatachala Pillai, for 
it is said that two members of a joint 
family could not constitute them¬ 
selves into a unit and take in a 
stranger, without themselves bemg 
treated as divided In our opinion 
the intention of the deed is clearly 
not to divide but to combine, and it 
the deed has failed to do that it has 
failed of its purpose- It may he valid 
as a matter of contract between the 
stranger Ramchandra Pillai and the 
two brothers, members of the joint 
family, but it does not sever the lat¬ 
ter’s co-parcenary. In fact it express¬ 
ly says that no party to the deed is 


(1) [1903] 30 1. A- 114-30 Cal 539- 
7 C. W. N. 441-5 Bom L. R. 
421-8 Sar 374 (P. C.) 
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to assert that any portion of the pro¬ 
perty belongs to him separately or 
exclusively. It provides for future 
born children, to be made sharers- 
It no doubt also provides that the 
eldest man was to manage all the 
properties and keep accounts. It was 
suggested that this and the fixing of 
the share as one third to each of the 
parties are indications that a division 
was intended, and the case in 
ahen Das v. Bam Xarain Saku^ (2) was 
cited as an authority for the position 
that a definition of shares will result 
in the family being treated as divid¬ 
ed. But that case is very different be¬ 
cause there was a present allotment 
of the different shares with a state¬ 
ment in the deed that any person 
who wanted to separate may take his 
share and leave the joint family and 
the others may continue in joint 
enjoyment- Here there is no such 
provision. Exhibit A does not con¬ 
template a division but it expressly 
says that in case the defendant who 
was then a minor becomes of age, 
the properties are to be divided in 
future into three shares. That a- 
mounts to nothing more than a mere 
statement as to what each person 
would be entitled to in case of a divi¬ 
sion if no brothers are born. We can¬ 
not accept that as indicating that 
Anantanarayana Pillai anrl the defen¬ 
dant intended to divide themselves off 
from each other in presenti by that 
deed. 

It was next argued that certain 
dealings between the parties and the 
conduct of Anantanarayana Pillai and 
the defendant showed that they had 
treated themselves as divided in status 

and that they were really so divided 
It is this part of the case that the 

Subordinate Judge has found in 
favour of the plaintiff and given her 
decree for half of the properties in 
schedules II, HI and IV. We are 
unable, however, to follow the Sub¬ 
ordinate Judge in the view that he 
has taken on this part of the case. 
He says that the commensality bet¬ 
ween Venkatachala and Anantanara- 


(2) [1903] 30 Cal 738-30 I. A. 139- 
7 C. V/. N. 578-5 BomL. R. 
461 (P. C.) 


yana came to an end about a year 
before the latter died, meaning that 
they were living separately. Then he 
refers to certain lease deeds of the 
lands taken in the name of the defen¬ 
dant alone, and to certain debt bonds 
being taken exclusively to Ananta- 
narayana’s name. He then refers to 
two documents, Exhibits C and C (1) 
which were two pro-notes assigned 
over by endorsement by the defendant 
to Anantanarayana. Pausing here for 
a moment we do not think that any of 
these circumstances are of any value 
in showing that Anantanarayana 
Pillai and Venkatachala became 'divi- 
ded- It is not the plaintiff’s case that 
there was any division just before the 
death of Anantanarayana. Her case 
is that from very long ago, since the 
date of Ex. A and certainly after the 
date of the alleged adoption, the two 
were not members of joint family but 
were divided. The endorsement that 
the Subordinate Judge refers to leads 
to no conclusion whatever without 
knowing more about the nature of 
the debt for which these pro-notes 
were executed. We only know that 
was a transfer by endorsement, by one 
member of a family to another, of two 
notes; this is of no evidentiary value 
in considering Ahe question whether 
they were divided or not. The tran¬ 
sactions may have taken place even 
if they were undivided if for example 
they were dealing with self-acquired 
properties. 

Then the Subordinate Judge refers 
to an instalment of kist being paid 
in Anantanarayana’s name, though 

previously all along it had been paid 

in the defendants name. He refers 
to Ex. E and X and XI series in sup¬ 
port of this. How this indicates that 
Venkatachala divided off from Anan¬ 
tanarayana it is difficult to imagine. 
No reliance has been placed by the 
learned Vakil for the respondent be¬ 
fore us on this circumstance. We are 
unable to attach any significance as 
the Subordinate Judge seems to have 
done to the assignments of the pro- 
notes or to the payments of kists. 
We think they are all circumstances 
quite consistent with the parties re¬ 
maining in the same state as thev 
were before. ^ 
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Then the Subordinate Judge says. 
'‘The following fact strongly mili¬ 
tates against'the supposition that it 
was the intention of Anantanarayana 
and defendant in cultivating and en¬ 
joying the lands jointly, to do so as 
members of a co-parcenary and he 
refers to the defendant, Venkatachala 
ma'-querading to all the world in the 
disguise of Ramachandra Pillai's 
adopted son. We have already re¬ 
ferred to this circumstance and, what¬ 
ever the reason for his having done 
so may be, it certainly does not in¬ 
dicate any intention on his part to 
divide himself off from his brother 
In fact apparently these men were of 
opinion that, even after the adoption 
into another family, they could re¬ 
main as members of the original fami¬ 
ly or bring themselves back into it 
as they have attempted to do in Ex¬ 
hibit A in the case of Ramachandra 
Pillai and continue as members of the 
joint family. 

Another circumstance has also been 
referred to viz, that Venkatachala 
Pillai adopted the Sivite faith of 
Ramachandra and performed funeral 
ceremonies to him. This may be some 
evidence on the question of the truth 
of the adoption, but we have already 
held that the evidence on that point 
is strongly the other way. It has 
little or no bearing upon the question 
of division. In fact it is not urged by 
the learned vakil for the respondent 
that it is any basis for any inference 
that there was any division between 
the brothers. Anantanarayana and 
Venkatachala were originally mem¬ 
bers of a joint family and. unless the 
plaintiff is able to show some act on 
their part which amounted to a divi¬ 
sion of status, at any rate between 
them such as any unambiguous de¬ 
claration of one party to the other 
that he was thereafter to be consider¬ 
ed as divided in status from the other, 
we must hold that the original joint 
family status has not been affected 
and they continued a joint family till 
the death of Anantanarayana Pillai- 
In these circumstances it would fol¬ 
low that Venkatachala as the undi¬ 
vided brother of Anantanarayana 
Pillai is entitled to all the plaint pro¬ 
perties and that the plaintiffs suit 
should have been dismissed altogether. 


Accordingly we allow the appeal and 
dismiss the plaintiff’s suit. 

As the litigation was in part, at any 
rate, brought by the way in which 
Venkatachalla Pillai himself beha¬ 
ved by asserting that he was the 
adopted son of Ramachandra Pillai, 
we think that in this case the costs 
should not follow the event. Each 
party will bear its costs in the lo¬ 
wer Court and in the appeal, but in 
the memorandum of objection we 
direct that the plaintiff will pay the 
costs of the defendant. 

The memorandum of objections is 
dismissed with costs. 

Appeal allowed. 
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Ayling and Ramesam JJ. 

(Matkoor GTamam Rama Patta fs son) 
Ramasami Pattar and others —(Defen¬ 
dant) Appellants, 

V. 

Mankursi Variath Lakshmi VarastsiaT 
and another —(Plaintiffs) Respondents. 

S. A. No. 687 of 1921, D. 17th Jan. 
1923, against the decree of the Court 
of the Sub. J., of South Malabar at 
Palghat in A. S. No. 35 of 1920. 

(a) (iraiU—Construction — Kazhagam ser¬ 
vice- 

Having regard to the • terms in a deed 
“ You are to enjoy the same conducting Vazhi- 
padu to the deity ”, and to the meaning of the 
terms Vazhipadu in Gundart's Dictionary :— 
" ofiering of rice of which the greater part 
returns to the donor", held that the grant was 
not at all a service grant. The obligation to 
make the show of an oflering being a nominal 
obligation was merely a moral one. (P 573 C 2] 

(b) Evidence Act S. W1 —(rrant—Resump¬ 
tion- 

The burden of founding a resumable tenure is 
on the grantor. 

T. R. Ramachandra Iyer and C, S- 
Swaminathan — for the Appellants. 

C\ V. Ananihakrishna Jyer and C. 
Unikanda Menon ~ for the Respond¬ 
ents. 

Ramesam, J.—The suit was 
brought to recover certain lands, 
known as Kunnathupadam lands on 
the ground that they belong in Jenm 
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to the Kurichimalai Devaswom repre¬ 
sented by the 1st plaintiff; that they 
were granted to the 1st defendant on 
condition of rendering Kazhagam 
service in the temple, that he has 
ceased to render Kazhagam service 
and hence the lands are liable to be 
resumed; that the 1st defendant’s 
right in the lands was sold in execu¬ 
tion of a decree (0. S. No. 25 of 1915) 
and purchased by the 2nd and 3rd defen¬ 
dants; and that the 1st defendant 
though called upon to surrender the 
lands failed to do so. 

The defendants plead that the lands 
were not held on condition of rendering 
Kazhagam service and were not resii- 
mable. 

I will now refer to the previous 
litigations bearing on the tenure under 
which the suit lands were held In 
1851 the predecessor-in-title of the 1st 
plaintiff sued the predecessor-in-title 
of the 1st defendant for possession of 
the same lands on practically the same 
allegations; but the suit was compro¬ 
mised. Ex. B was the petition of com¬ 
promise in which it was stated that 
“the lands and paramba involved in 
the above suit had been given away 
loner time back as offering (Vazhipadu) 
and as Uuruyilydakam for the Kuru- 
chimala Thevar (deity) to the Kuri- 
chimala Variyam of the 1st anH 3rd to 
6th defendants who are the Kar&ima 
Kazhagam holders of th^ temple”. It 
then proceeds to state that 1st plaintiff 
executed a deed of consent “to the 
effect that the said properties may be 
held and enjoyed on Saswatham right 
after conducting the offerings {Vazhi¬ 
padu) in future’. The deed referred to 
in this petition is Ex. A. the operative 
words in which are “you are to hold 
the said properties for ever as Saswa¬ 
tham as in the past and to enjoy 
the same conducting Vazhipadu to the 
deity.’’. In my opinion the tenure on 
which the suit lands are held depends 
on the construction of Ex. A 

In 0 S. No. 501 of 1890 the present 
st defendant and other members of 
his tarwad obtained a decree against 
the then karnavan of the plaintiff’s 
arwad for wages for Kazhagam ser¬ 
vice and O. S. No. 152 of 1892 was filed 
oy the junior members of the plaintiff’s 
tarwad for declaring that as the defen¬ 


dants held the present suit lands as 
wages for Kazhagam service, the 
decree in 0. S. No. 501 of 1890 was 
improperly obtained. It was found 
that the present suit lands were not 
held as wages for Kazhagam service 
but fr>r utilizing the income for the 
Nivadyam in the temple. The Courts 
below relying on the latter part 
of this finding and considering that 
Nivadayam is a kind of Kazhagam 
held that the suit land is held on condi¬ 
tion of performing Kazhagam ser¬ 
vice and decreed the plaintiff’s suit as 
the 1st defendant has ceased to per¬ 
form the services. 

In the first place, it is clear that, as 
the real issue in 0. S. No. 152 of 1892 
was whether the decree in 0. S. 501 of 
1890 was properly obtained and the 
nature of the tenure of the suit lands 
arose only incidentally : therefore the 
decree in 0 S. No. 152 of 1892 is not 
res judicata against the plaintiffs on 
the question whether the suit lands 
were held for Kazhagam service or 
not. Still less is it res judicata again¬ 
st defendants on the question whether 
they were held for any other service. 
The proper view is thus not to regard 
the observations in the judgment of 0. 

S, No. 152 of 1892 as finally deciding 
anything regarding the tenure of the 
suit lands. 

One point is obvious from the his¬ 
tory of the suit lands as set forth 
above—I iz., that whatever the defen¬ 
dant had to do in connection with the 
suit lands was certainly not Kazhagam 
From 1851 onwards, the defendants 
always denied that the land had any¬ 
thing to do with Kazhagam service 
and they always succeeded in this plea. 

It is significant that neither Ex. A 1 
nor B connects the lands with Kazha-, 
gam. Having regard to the terms of 
A 1. You are to enjoy the samel 
f'onducting Vazhipadu to the deity” 
and to the meaning of the terms Vaz¬ 
hipadu in Gundart’s Dictionary — I 
offering of rice of which the greater 
part returns to the donor”, it seems to 
me that the grant was not at .all a 
service grant. The obligation to make 
the show of an offering being a nomi¬ 
nal obligation seems to be a merely 
moral one. The burden of founding a 
resumable tenure is on the grantor I 
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Ldkharngavda v. Keshav Annaji (1); and 
the words in Ex. A are too vague to 
connote a condition on breach of 
which the lands could be resumed. On a 
construction of Ex. AI, the 3rd issue 
ought to be found against the plaintiff. 

The Second Appeal must be allowed 
and plaintiff’s suit dismissed with 
costs of appellants throughout. 

Ayling- J.— I agree. 

Appeal allowed 


(1) (1904) 23 Bom. 305-6 Bom- L. 
R. 364. 
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(Full Bench.) 

Schwabe C. .J. Oldfield and 
C ouTTS Trotter, J J. 

The Secretary , Board of Revenue 
(Income 'lax) Madras — Referring Of¬ 
ficer. 

V. 

Ripon Press and S'uyar Mills 

— A cupcccpp 

Civ. Ref. No. 2 of 192:', D. 29th Jan 
L9?3, stated under S. 51 of Act VII of 
1918 by the Secretary, Board of Re¬ 
venue (Income Tax), Madras in I. T. A. 

No. 28 of 1920-21. 

Income Tax Act (1918) S. 3 ( 1 )-;Accrues 
(irise'- or is received in British India. 

The company carried on a factory at 
Kaichur in the territory of the .sizam of Hy¬ 
derabad. At that factory material is pressed. 
Against persons who bring the material to 

the factory a charge 

,s received wholly, in Hyderabad The Coin- 
panv'shead office is in Bellary in .Madras Presi¬ 
dency. There are Directors there, and they 
control the business carried on at Raichur by 
directing its policy fixing the rates to be 
charged for the work done there, examining 
the fccounts and issuing 'lividend warrants 

in respect of the profits earned. The* only 

other thing that is done m Bri .ish India is 

the receipt of some money for the purpose 

of the office expenditure at Bellary 

sihlv the receipt of some money which is 
• • 1 ),- nqpH for tbe pavment of dividend 

at Bellary though.- by the terms of 
\ arrant- warrants, they are payable only 

a/th^ office of the treasury at Raichur' Hel<l 
except for the small amount received as the 
except bv tbe Company in Bellary, 

company 9 n^oney^^ny^hich accrues or arises 

o^Ts received in British India and there is 

tKp Act to show that such profits 

eS^utside British India are to be deemed 
eanieu nriqp or to be received in 

l:^it?^"?:dir4rBfm; 4^:53:3 1.^, Kef. 


The Government Pleader —for the 
Government. 

C. Sambaaiva Rao —for the Assessee. 

Schwabe, C. J. : —In this case 
the facts contained in the original 
reference and the further report 
which is by no means clearly ex 
pressed, amount to this. The company 
carries on a factory at Raichur in the 
territory of the Nizam of Hyderabad 
At that factory material is pressed 
Against persons who bring the mate¬ 
rial to the factory, a charge is made, 
and the charge is received wholly in 
Hyderabad. The Company’s head 
office is in Bellary in this Presidency. 
There are Directors there and they 
control the business carried on at 
Raichur by directing its policy, fixing 
the rates to be charged for the work 
done there, examining its accounts 
and issuing divident warrants in res¬ 
pect of the profits earned. The only 
other thing that, it would appear, is 
done in British India is the receipt of 
some money for the purpose of the 
office expenditure at Bellary and pos¬ 
sibly. though it is not clear on the 
statement, the receipt of some money 
which is occasionally used for the pay¬ 
ment of dividend warrants at Bellary 
though, by the terms of the dividend 
warrants, they are payable only at the 
office of the treasury at Raichur. 

The question referred to us is whe¬ 
ther the Company can be assessed to 
income-tax on the whole of its profits 
for the year, it being claimed that 
Bellary is the place where the total 
amount of the profits is paid by the 
Company to its share-holders by the 
issue of dividend warrants. The Ques¬ 
tion turns on the interpretation of S. 

3 (1) of the Income Tax Act VII of 
i918 which runs thus : ‘ This Act 

shall apply to all income from what- 
0 vpr source it is deriired if it accrues 
or arises or is received in British 
India, or is, under the provisions of 
this Act, deemed to accrue or 
arise, or to be received in British 
India.’ Except for the small amount 
received as the Company’s money by 
the Company in Bellary, in ray judg¬ 
ment, there is no income which ac¬ 
crues or asises or is received in Britisn 
India and there is nothing in the Act 
to show that such profits earned out- 
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side British India are to be deemed tu 
accrue or to arise or to be received in 
British India. 

There is ^ direct authority on the 
point in in re The Aurangabad Mills^ 
Limited (i). In that case the facts 
were preci'^ely the same as in this 
case except that the Bombay Directors 
of the business which had its factory 
in Aurangabad, seemed to have con¬ 
trolled the business in Aurangabad 
more than the Bellary Directors did in 
this case, and except for the fact that 
it was admitted in that case, though it 
is not clear in this case, that money 
was received in Bombay for the ex¬ 
press purpose of paying some of the 
Bombay share-holders their dividends ; 
and it was held in that case that the 
general profits of the Company were 
not liable to income-tax. I agree with 
that decision, which governs this case, 
and I have nothing to add to the rea¬ 
sons given by Macleod, C. J. in that 
case. I think that this case really is 
also covered by the ruling of this 
Court in Board of Revenue Madras v. 
Ramnnathan Chetiy (2). There is a 
recent reported case Sundara Doss v, 
Coilector oj Oazarat (3), where it was 
held that where a man carried on 
l)usiness outside the part of India to 
wliich the Income-tax Act applies, 
earned his profits there, and then had 
them remitted to him in India where 
he resided, that money was not receiv¬ 
ed in India. It was pointed out that 
it had been received outside and had 
remained in the possession, actual or 
constructive, of the trader throughout 
and that it could not be considered to 
be received again when it was brought 
into British India whether brought by 
him or sent from abroad to him in 
British India. I point out this because 
that i« a point which may be involved 
in the event of the question being 
referred to this Court whether small 
amounts, received by the Company as 
^^tated by me above in Bellary are 
themselves liable to taxation. 

(1) 11921) 45 Bom. 1286-23 Bom. L, 

R. 570-64 1. C. 9. 

(2) (1919)43 Mad. 75-37 M. L. J. 

663-(19l9) M. W. N 826- 

10 L. W, 570-26 M. L. T 

447-53 I. C. 976 (F B ) 

(3) (1923) Lah. 14-3 Lah. 349. 
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I therefore answer the question re¬ 
ferred to us in the negative. The 
costs to be assessed by the Registrar 
are payable to the assessee. 

Oldfield, J.— I agree and I only wish 
to point out that, although the argu¬ 
ment as to the receipt by some of the 
share-holders of dividends in Bombay 
was available to the Crown In re 
Aurangabad MUU Limited (1), it was 
not thought worth while to make any 
distinct reference to it in the judg¬ 
ment. I supplement what has been 
said by my Lord regarding it, because 
It is as well to noint out that the 
terms of the reference of the Board 
indicate a funda nental misconception 
on one important point. Mention is 
made in that reference of the fact that 
“Lie majority of the shareholders (who 
after all form the company) receive 
their dividends in British India.” The 
identity between the shareholders and 
the Company is not material for the 
present purpose, since the assessment 
IS not of the income as the income of 
the individual shareholders, but as the 
income of the Company ; and we have 
nothing to do with the shareholders in 
their individual capacity. So far as 
the Company is concerned, the only 
material matter is the receint of the 
income and that income was received 
at Raichur. If some of it came to 
Bellary and was actually used to pay 
dividends, that is no reason why we 
should assume that what was done in 
Bellary was anything more than the 
distribution of what was already the 
company s income and was payable 
as of right in accordance with the 
arrangements made by the Company 
to the shareholders only at Raichur 
outside British territory. It is not 
necessary for us, and it is not possible 
on the facts before us, to say whether 
payme..t in the cases referred to in 
the reference was made at Bellary by 
the officers of the Company to the 
payees, who took their money there 
instead of presenting their dividend 
warrants at Raichur after receipt of 
he money by those officers at the 
latter place as the payees’ agents, or 
to attempt an exact definition of the 
legal position. It is sufficient that 
such payments have nothing to do 
with the accrual of income t( or its 
receipt by the Company, as such. With 
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these observations, I agree in the ne¬ 
gative answer proposed. 

Coutts Trotter, J.— lagree. Where 
you have dividend warrants issued to 
shareholders expressed to be payable 
at the office of the treasury at Rai- 
chur, it is very strong evidence that 
the income regarded as the Company s 
income has been received and has ac¬ 
cumulated in Raichur. I entirely 
agree with the decision cited to us in 
SundarDasy. Collector of Guzarat (3) 

that you cannot receive the same sum 
of money qua income twice over, once 
outside British India and once inside 
it- Tu re T^e Au'f'augabad Mills L'^miiea 

(1) covers the point raised in argu¬ 
ment, and I respectfully agree with 

that decision. . . 

Reference on^wered m the negative. 
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PHILLIPS \ND DEVADOSS,’ JJ. 


Allagu pillai (died) and others—Ap- 
pellants. 


V. 

Veluchami alias Mayilappa pillai and 


others —Respondents. 

F. A. F. 0. No. 15 of 1922, and A. 
A. 0. No. 14 of 1922. D. 21st Feb. 

1923, against the decree and order 
D. 19th August 1921 of the Court of 

the Sub. ,1. of Sivaganga in Original 

Suit No. 5 of 1918. 


Civil P, 0. Sch. II Para 15 & 0. 23 R. 3- 

partial award — >^uhmi3sion after time- 

There is no rule of law that a partial 
award is invalid but that (luestion has to P 
decided on the intention of the parties, the 
matter bein^ a subject of contract between 
them, i. e. it is valid unicss 
implied agreement that the ® 

void unicss an award were given m resp 

of all the matters referred for decision, w her 

after the time for submission of a warn 

had expired, the Court, passed its order 
it must be deemed to have j 

power to supersede the arbitra i * 
deal with the suit. When a reference 'S ™ade 

to arbitration Court is not bound to act under 

Sch. II. IP. 576 C. 2 P. 577 C. 1] 


C.S. Venkaiachariar and K. V. Krishna- 
svwi.wi Iyengar —for the Appellants. 

^ Krishnaswami Iyer and F. Rama- 
swami —for the Hespondents 

Judgment:— In this case a suit was 
referred to arbitration, three arbitra¬ 
tors being appointed. As two of the 
arbitrators were absent the parties 
agreed to abide by the decision of the 


third alone. He was accordingly re¬ 
quested to decide this suit and other 
matters. He gave his decision so far 
as this suit was concerned and defer¬ 
red his enquiry into other matters, but 
owing to defendants’ obstruction no 
award was made in those matters. On 
application the lower Court has record¬ 
ed the award under Order 23 Rule 3. 
Defendants appeal. 


The greater portion of their argu¬ 
ment has been addressed to the plea 
that as the award was only partial, 
it is not valid and has referred to 
Randall v. Randall (1) and Bradford 

V. Bryan (2). An examination of these 
and other cases on the point e. 
Risden v. Tngkt (3), Ormelade v. Coke 
(4), Wrightson v. Bywater (5) and 
cimonds* v. Swaine (6) shows that there 
is no rule of law that a partial award 
is invalid, but that the question has to 
be decided on the intention of the 
parties, the matter being a subject of 
contract between them. In the earlier 
cases an express contract was requir¬ 
ed, but later an implied contract that 
the award should be given on all 
points referred was held sufficient. 
We therefore have to determine the 
intention of the parties in the present 
case. The defendants do not seem 
to have placed much reliance on this 
implied contract until they came up 
in appeal and even in their appeal 
memorandum, the ground is not taken 
clearly and unambiguously. The ar¬ 
bitrator’s report (Exhibit C) and his 
report Exhibit G as well as 1st 
defendants’s letter (Exhibit D) and 
Exhibit F show' that the matter 
involved in this suit was decided, 
and the decision accepted by both 
parties The reference in Exhibit C 
to certain contentions put forward 
by defendants shows that they were 
a plea in rniseri cordium after the 

decision and could in no way affect 
the award. Taking all the circum-^ 
stances into consideration we thinkj 
that there was no implied agreement 
that the award should be void unless 


(1) (103) Eng. R. 32. 

(2) (125) Eng. R. 1167. 

(3) Eng R. E. P. 1063. 

(4) 79 Eng R. E. P. 303. 

(5) 150 Eng. Rep. 1114. 

(6) 127 E. R. 947. 


Rasa Goundai^ t..arunachela Goundan. 
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an award were given in respect of all 
the matt^ers referred for decision. Fur¬ 
ther defendants prevented the com- 

i letioa of the award by their own con- 
uct, and on the principle that when a 
arty to a contract wrongly prevents 
thing being done by another party 
hat thing is deemed to be done vide 
{ackay v. Oick (7), and defendants 
annot now plead that the award is 
icomplete. A further point was 
iken that as a reference had been 
made to arbitration the Court could 
not act under Order 23 Rule 3, but 
only in accordance with Schedule II 
Civil Procedure Code. The time for 
submission of the award had expired 
when the Court passed its order. It 
must therefore be deemed to have ex¬ 
ercised its power to supersede the 
arbitration and to deal with the suit. 

The second reference to private ar¬ 
bitration was made befoie the time 
expired and it is argued that there 
was then no suit to be compromised, 
as the suit was only pending for cer¬ 
tain limited purposes specified in s-^he- 
dule 11. Even conceding this pro¬ 
position the suit must still exist and 
the compromise was a compromise 
of that suit, 

Venkatasami fs/dicken v. Venlcatdsami 
Ndivken (8), is authority against the 
further proposition that the Court was 
bound to act under Schedule IT and 
not under Order ‘.:3 Rule 3. 

The agpeal is accordingly dismis¬ 
sed with costs and the Civil Misccl- 
lerieous Appeal is also dismissed, 
printing costs alone being allowed. 

Appeal 

(") 6 App. Gas :'r)i. 

(8) [1919] 42 Mad. 625. 
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Oldfield and Venkattasubba 

Rao, J. 

Rasa Goundan and olhers.l)a{endar\t< — 
Appellants. 

V. 

^Tunuchela Goundan and others — 
Plaintiffs—Respondents. 

19 IS M—73-74 


S. A. No. 1334 of 1921 D. 12th Feb. 
1923, against the decree of the Court 
of Coimbatore in A. S. No. 21 of 
1921. 

T, P' Act S>53 — Transfer-Partition. 

Partitions are transfers within the meaning 

of S. 53. 10 L. W. 498 Not foil, [P. 577 C. 2] 

A. Krishnnswami Iyer — for the Ap¬ 
pellants. 

C.S, Venkaiachariar — for the Res¬ 
pondents. 

Judgment : —In the lower appellate 
Court this (^ase was argued only with 
reference to limitation. We agree 
that Art. 120 is applicable, because 
there is no necessity for the plaintiff, 
a stranger to the document in ques¬ 
tion, to have it set aside and no ob¬ 
stacle to his limiting his claim to a 
declaration of its validity. 

This failing, it is contended that 
the lower Courts were wrong in apply¬ 
ing S 53 of the Transfer of Property 
Act to the transaction in question 
before tlumi, because tliat transaction 
is a partition and partitions are not 
transfers within the meaning of S. 53, 
We are unalile to understand how a 
partition is not a transfer of property 
within the meaning of that section, 
since it mu^t he regarclad, as it is des¬ 
cribed in Ait<jf)dnes€a Bifn x.SaftuUa 2[fa 
(1), “ as signifying the surrender of a 
portion of a joint right in exchange 
for a similar right from the co-sharer.” 
The argument attempted has in fact 
been supported only by reference to 
the words in that decision preceding 
those (luoted -— The object of a suit 
for partition is to alter the form of 
enjoyment of joint property by the co¬ 
owners,” and the dictum of Spencer, 

J. in ]adoso Jitliinli v. Kothopalli Hama- 

ck(irln (2) ; “ It effects a change in the 
mode of enjoyment of property, but it 
is not an act of conveying property 
from one living person to another. ” 

In reply to those citations we need 
observe only that one of the objects of 
a suit for partition i« to alter the form 
of enjoyment of joint property, with¬ 
out at the same time depriving the 
partition of its character as a transfer, 
and that we have been shown no other 

(1) (191G) 43 Cal. 504-22 C. W~2^ 

-31 I. C. 189. 

(2) (1919) 10 L. W. 498-51 I. G 
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authority in agreement with the opi¬ 
nion of Spencer, J- Holding that a 
partition is a transfer of property, to 
which S- 53 is applicable, we reject 
this ground of appeal. The second 
appeal fails and is dismissed with 
costs of the plaintiff-2nd defend¬ 
ant. 

Appeal di'^missed. 
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Schwabe, C. J. and Wallace, j. 

Kifihf(fppa Defendant — Ap¬ 

pellant. 

V. 

Lak'ifmi Ammal—Flaintitf —Respon¬ 
dent. 


C. C. A. No. IT of 1922, D. 11th 
Jan. 1923, against the decree of the 
Court of the Citv Civil Judge, Madras 
D t)th March 1922 in O. S. No. 132 
of 1921. 


{u Limiini inn Art Art. V) — Trubtce — 
Trusts for specific purpose. 

By sonu'a^rooment tho jrwois m questiou 
were settled on tlu'terras of adocuinent whicii 
was to the effect that they should be enjoy(‘d 
by the plaintiff durini^ her life without power 
of alienation and upon her death they should 
be divided between ttie defendant and other 
parties to the a'^reenient. within a sliort 
time of the niakin-^ of that agreement the 
jewellery came into defendant s hands. At the 
time the doc\unent was executed t'nere was an 
express promise by the defendant tliat he 
would Within ton days obtain tlie and 

deal '^ith them in accordance with the docu¬ 
ment'; ({chi that defendant was 'trustee w.thin 
Art 10. The phrase ‘-trust for a specific pur¬ 
pose” in this section is merely a more expanded 
mode of expressing the same idea con¬ 
veyed by ‘‘express trust” in English Lav/: and 
it is used in this section in contra-distinction 
to “trusts arising by implication of law. trusts 
resulting and trusts constructive.” The word 
“vested” in S. 10 means nothing more than 

properly having control of the property. 

I L . •) * o A • II 


( 6 ) Liinitation Act Art Vj — Applicubility. 

Art 49 is not dealing wdth articles deposited, 
jn any sense. [P. 580 C. 2] 

(c) Limitation Act Art 14»~-Applicahility. 

Art 145 covers a case of deposit more than 
i\\Q (iepositumoi i.oman Law. IP, 580 C, 21 

AL A. Tkirunaraydnachariar —for the 


Schwabe C. J;— This is an appeal 
from the City Civil Court in a suit in 
which the plaintiff sought to recover 
certain jewels or their value, and an 
order was made for their return or 
for their value, Rs. 1000. 

The facts of the case are that the 
jewels in question being in the 
possession of the plaintiff were 
handed by her to the defendant on 
terms that he might pledge them for 
a short time for his own benefit and 
should then redeem them and return 
them to the plaintiff. While the 
jewellery was still in his possession 
or in the possession of the pledgee 
with whom he had pledged them, the 
plaintiff and the defendant and other 
members of the same family, the 
plaintiff being the widow of a brother 
of the defendant, entered into an 
agreement, Ex. A. By that agree¬ 
ment the jewels in questinn were 
settled, on the terms of Ex. A which 
was to the effect that they should be 
enjoyed by the plaintiff during her 
life without power of alienation and 
upon her death thej'- should be divided 
between the defendant and ether 
parties to the agreement. Within a 
short time of the making of that 
agreement the jewellery, if it was 
not already in the hands of the defen¬ 
dant, came into his hands, for he was 
under a duty to redeem it and there 
is no evidence that he did not do so. 
At the time that Ex. A was executed 
tliere was an express promise by the 
defendant that he wo^dd within ten 
day.^ obtain the jewels and deal with 
them in accordance with Ex. A In 
1916 the plaintiff demanded from the 
defendant the retui'u of the jewels and 
he refused. She subsequently took 
criminal proceedings against him but 
was referred by the Criminal Court 
to the Civil Court, and in 1921 she 
brought this suit. *She f'lleged that 
she had discovered in 191? that the 
defendant had soLl the jewels in 1912. 
The defendant denied that he did sell 
the jewels in 1912 or at any time and 
there has been no finding of fact as 
to whether he has or has not sold 
them. 


Appellant. 

C, T. Anantkakrishna Iyer—for the 
Respondent. 


The learned Judge has held that the 
suit is not barred by limitation 
because S. 10 of the limitation Act 
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applies and that the defendant is a 
trustee for the plaintiff. It is con¬ 
tended before us that S. 10 has no 
application and that the case is 
governed by Art. 19 and is, therefore, 
barred because tbe suit was not 
brought with in three years after the 
demand and refusal referred to above, 
h. 10 applies only to “.suits against 
persons in whom property has be¬ 
come vested in trust for any speci¬ 
fic purpose It has been held in 
Bhurabhi/i v. Luxmani (1) that the 

phrase trust for a specific purpose *’ 
in this section is merely a more 
expanded mode of expressing the 
Same idea as that conveyed by the 
expression express trust ” in Eng¬ 
lish Law : and it is used in this sec¬ 
tion in c<mtra-distinction to “ trusts 
arising by implication of iaw, trusts 
resulting and trusts constructive.” In 
•I'ly judgment, that is a correct state¬ 
ment of the law and I think it is 
right to say that, wherever you liave 
an express trust, the trustee comes 
under Section 10 and no period of 
limitation avails him. What amounts 
to an express as opposed to a cons¬ 
tructive trust was fully discussed in 
So'fry,Askw^.ll (oi That was a case 
in which a solicitor for some trustee 
received some ot the trust monies on 
the terms that he was to invest them 
for the trust. It was held that he, by 
those terms, became an expre.ss trustee 
ot those monies. In my judgment, 
in this case the true position after 
the execution of Ex A- was that, v/hen 
the jewellery came into the hands of 
the defendant, a party to that agree¬ 
ment, he, by his agreement, had 
.undertaken to hold it and apply it in 
accordance with the terms of Ex. A. 
and was thereby constituted an 
express trustee in whom the property 
was vested for thatp urpose. I do not 
think that the word “vested'* in 
o 10 means anything more than pro¬ 
perly having control of the property, 
the jewellery was accordingly held 
ky him from that time forward on 
enns that he should hand it over to 
Ithe plaintiff, if alive, or, if dead, 
•‘’dould hand it over to himself and 

'■ 0^) 32 Bom. 394-10 Bom. L R 
540. 

(1893) II Q B. 15.90. 
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also with 
whether, 
trust, the 
h'lS or bv 


others entitled to it in reversion. 1, 
therefore, agree with the decision of 
the learned Judge of the City Civil 
Court I agree with the decision of 
the majority in AdminiMralor General 
of Bengal v. Krieto Kurnini Daeee (3), 

w’hich :-upports this view. 

I wisli, however, to deal 
the other point, namely, 
assuming that there is no 
case is governed by Art. 
some other and what Article of the 
Schedule to the Limitation Act. For 
tills purpo.se one has to coiusider the 
terms on which the defendant 
originally got the jewellery into his 
po-ssession. The term.s were that he 
might use the jewellery for his ov/n 
benefit by pledging it and, if not so 
re.juirel it and when redeemed he 
should hand it over to the plaintiff. 
Art. 145 refers to suits against 
depositaries or pawnees to recover 
moveable property deposited or pawn¬ 
ed ; the period of limitation is 30 
years from the date of the deposit 

or pawn. It is argued that the word 

deposit ’ there must be confined to 
the strict meaning of “ Jepo.shum ” 
ni Roman Law and there is some 
authority in support ’of that view 
ihere is a judgment to tltat effect of 

Scidasivm Aiyar J. in Narai/anaawimi 
Ihemry, Aiy,mmy where 

It was imnece.ssary for the decision 
and. of the Bench in Gopalammi Avvar 
Suhramania Sastri where, as the 
Court was holding that the time had 

not expired, it was also unnecessarv 

tor the decision. There is also the 
dissenting judgment of Hill J. in 
Administrator General of Bengal y Kristo 
Kamim Dassre (3). Looked at’ from 
the point of view of Roman Law I 
do not think that the handing over of 
the property in this case by the plain- 
tit t to the defendant was a deposituni 
i think It IS more in the nature of 
commodatium. There are six kinds 

of bailment ref ered to in Roman Law 

and set out in detail in the famous 
judgment of Holt C. J. in Coggs v 

(3) (1904) 31 Cal. 519-8 C.W N. 500 

(4) (1912) 24 M. L. J. 184-18 LC. 921 

(5) (19111 35 Mad. 636-(19ll) 2 M W 

N. 190-10 M. L. T. 572-22 M L T 
152 12 LC. 207. L.J. 
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Btrnaid (6). But the Indian Limita¬ 
tion Act was meant to provide a 
simple guide to cover every possible 
case that might come before Courts 
in India. It is obvious that the inten¬ 
tion was to merely have to look up 
the particular suit and you would 
find the answer in the First Schedule. 
The results, it is true, are not 
very happy, but I cannot believe 
that it was the intention of the 
framers of that Statute that the vari¬ 
ous District Munsitfs throughout 
India or other Subordinate Judges 
who have to administer the law 
^should have to study either Coggs v. 
Bernard (6) or the Roman Law in order 
to ascertain what was the true mean¬ 
ing of Art. 145 I think they meant 
to use simple and plain language and 
they used the word depositary ; and, 
in using that word, they meant simp¬ 
ly to say that, where one man’s pro¬ 
perty was handed by that man to 
another, he became a depositary of it, 
unless, of course, there was some¬ 
thing in the terms of the handing 
over which would prevent his being 
treated as a person with whom it 
was deiiosited at all. It is almost 
impossible that, when thev were 
making a i)eriod of 50 years appli¬ 
cable to cases of goods handed over 
either for safe custody or in pledge, 
they should have intentionally made 
a shorter period for cases of goods 
handed over for the advantage (d' the 
person to whom they were haiided- 
It would be most illogical to allow a 
shorter period in the case where the 
*Vlepositee,” if I may use the word, 
gets the advantage than is allowed 
in the case where the depositee is 
merely doing somtthing for the ad¬ 
vantage of the depositor, and it is to 
he observed that c^ses not coming 
under Art. 145 come nowhere, unlo'^s 
inde^^d they can be broiighi within the 
words of Art. 4y. Art. 4h. if intended 
to cover cases like the present, is 
most curiously worded, for it is for 
sui>s for other specific moveable pro¬ 
perty than property lost or acquired 
by theft or dishonest misappropria¬ 
tion or conversion or for compensa¬ 
tion for wrongfully taking or wrong¬ 
fully detaining the same ; and the 


period of limitation is 3 years from 
the time when the property is wrong¬ 
fully taken or injured or when the 
detainer's possession becomes unlaw¬ 
ful. It seems to me that an entirely 
different class of suits is being dealt 
with-not suits for recovery of pro¬ 
perty deposited with another but suits 
in respect of property wrongfully 
taken or wrongfully detained. It is 
to be observed that, if this is not so, 
there would be two different periods 
allowed in respect of goods deposited 
strictly so called ; for, where goods 
are deposited for safe custody' only 
and a demand is made for their return 
and refused, those goods become 
wrongfully detained and there would 
be a period of 30 years under Art. )45 
and a period of 3 years under Art. 49 ; 
and it is not probable that the legis¬ 
lature intended to arrive at that 
result. I think that this is an argu¬ 
ment in favour of the view that Art.J 
49 is not dealing with articles deposit-! 
ed in any^ sense and it would follov^ 
that it is an argument in favour ofj 
holding that Art. 145 covers more than 
the fiepositum of Roman Law. In my 
judgment, if this case were not 
covered by S. 11, it would be covered 
by Art. 145, and if it is not covered 
by Art. 145, it is not provided ^or at 
ail and would, therefore, be covered by 
Art. 120, and the suit is in time- 

For those reasons, in my judgment, 
this appeal must be dismissed with 
co<ts. 

Wallace J--I agree that S. 10 of 
tlu‘ Indian J^imilation Act applies 
and it is sutficient to dispose o! this 
c ase. 

This is in effect a suit by a widow 
for property in which she iias a life- 
interest undei' a deed of maintenace 
executed by all the members of the 
joint family property withheld from 
her by the manager of the joint fami¬ 
ly. Whatever were the terms by 
which the defendant originally came 
into possession of the jew^d'. he, 
whenever he subscribed Ex. A 
which declared that the jewels were to 
be the property of the plaintiif for her 
life-time and then promised, as was 
found in the judgment in tlte previous 

case, 0. S. No. 427 of 1919 on the file 
of the lower Court, to return them to 


(6) (170:3) I Sm. L. C. 17:3 (191.) 
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her within ten days evidently then, 
either having them himself in his 
possession or being able to obtain 
them within that period, constituted 
himself, so long as he held them and 
did not return them to her, a trustee 
of them on her behalf. And having 
regard to his definite promise to 
return them, he held them in trust 
for a specific purpose ; while from 
his promise and the terms of Ex. A 
it seems to me clear that the jewels 
were considered then to be in the pos¬ 
session of the 1st defendant and, 
therefore, vested in him- I see no 
difference in his position from that of 
a managing member of a joint fami¬ 
ly, who is withholding from a widow 
in the family entitled to maintenance 
property which that widow on the 
arrangement of the joint family itself 
is entitled to have in her own posses¬ 
sion and which the manager is bound 
at her request to hand over to her for 
her life-time. That would clearly be 
a case in which the property has be¬ 
come vested in the manager for a 
specific purpose, as soon as he con¬ 
tinued to hold it after the family ar¬ 
rangement came into force, and where 
the manager would be in the fiduciary 
relationship from that time and would 
l)e bound to hold the property for her 
as directed by her. In this view, the 
defendant is at the very least a trustee 
de son tort^ if that expression may be 
used, and is certainly an express 
trustee in English Law as laid down 
in iS'oar Ashwell (2). It seems to 
me further clear, as indicated above, 
that the property was, on the date of 
Ex. A, vested in the defendant for a 
specific purpose- 

I, therefore, agree that S. 10 ap¬ 
plies in terms and that the appeal 
must be dismissed with costs. 

Appeal dismissed. 
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Schwabe, C. J. and Wallace, J. 

Lakshminarayana and ano^^er-Appel- 
lants—Defendants. 

V. 

The Standard Oil Co,, of Xew York- 
Plaintiffs—Respondent. 

O. S. A. No. 27 of 1922, D. 18th 
Jan. 1923. 

Civil P. C. 0. 77 R. i~Parties, default- 
Pu nishment-Costs. 

Defendants 2 and 3 did not appear owing to 
a mistake of tlieir vakil and owing partly to 
their not having received a telegram which 
had been sent by their vakil in such time that, 
if it had been received in the normal course, 
he would have got them in the Court on the 
second day of the hearing Held under those 
circumstances it is not right that they should 
be penalised to the extent of the case being 
decided against them. But adequate punish¬ 
ment is to be found in the remedy of costs. 

[P. 581 C. IJ 

P. yarayanaiiiurthi, f, Sucyanarayana 
and K. Pamamurthi-for the Appel¬ 
lants. 

7, Rang,ir,manujuctiari(ir, R. Srirama. 
chariar and B. Sutyunarayana-foT the 
Respondents. 

Schwabe, C. J.— This is another 
illustration of what happens when 
parties do not appear at the time 
they ought to appear through 
their own fault or the fault of their 
legal advisers. A strong case for the 
plaintiff was put l)efore the learned 
Judee. Defendants 2 and 3 did not 
appear owing to a mistake of their 
V'akil and owing partly to their not 
having received a telegram which 
had been sent by their Vakil in such 
time that, if it liau been received in 
the normal course, he would have got 
them here on the second day of the 
hearing. Under those circumstances, 
in my Judgment, it is not right that 
they should be penalised to the extent 
of the case being decided against them 
without their being heard. It is contra¬ 
ry to principles of natural justice that 
cases should be decided on the hear¬ 
ing of one side only if the other side 
is ready and willing to be heard. In 
such cases, as a rule, adequate 
punishment is to be found in the 
remedy of costs, which not only 

in default but, 
theoretically at any rate, indemnifies 

the other party from the expense 
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which he has been put to by reason 
of the default. In these circumstances, 
in this case, there must be an order 
setting aside the decree and sending 
the case back for rehearing. The 
costs of the first hearing awarded 
against defendants 2 and 3 must be 
paid by them, in any event of the 
rehearing. The amount paid into 
Court and security given will remain 
pending the rehearing of the suit. 
Application caa be made by the plain¬ 
tiff to the Original Side, if it is desir¬ 
ed, to use the evidence already on 
record and to adduce further evidence. 
The evidence to be called on behalf of 
defendants 2 and 3 will be limited to 
their own evidence and that of the 
two attestors to the partition deed. 
The appellant will get a refund of the 
Court fees p.iid by him for this appeal. 

Wallace, J: I agree. 

Apptal (lUowed. 
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Phillips and Devadoss, JJ. 

Muthu Pillai- 1st Defendant—Appel¬ 
ant. 

V. 

The Secretary oj Statf’. through Collector 
of J/adwra-Plaintiff-Respondent. 

F. A. No. 3.1 of 1922, D- 18th Jan. 
1923, against the decree of the Ad¬ 
ditional Judge of Madura. 

Contract-Auction sale—Sale ccttrluded hut 

not Confirmed-Purchaser's right. 

A house was put up for sale by Government 
and the auction was held by the Tahsildar 
on loth July 1915. 1st defendant was the 
highest bidder and the report of the sale was 
forwarded to the Collector for confirmation. 
But it was neither confirmed by the Collector 
nor cancelled until late in 1917. Finally in 
1916 at his own request 1st defendant was ah 
lowed to occupy the house on condition that 
he would quit it whenever required. The 
present suit was brought to recover possession 
from the 1st defendant who refused to quit. 
The Government declined to confirm the sale 
in 1st defendant’s favour, but he now contends 
that he is entitled to possession as the sale was 
completed. Held that there was no completed 
contract and that the transaction before 
the Tahsildar amounted to merely an offer, 
and that there was no concluded contract on 
the 15th of July when the auction took -place 
and that the offer made by the first defendant 
■was never accepted, (P* 583 C. 1,2] 
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F. S. Foz-for the Appellant. 

C. Maiavan Adir—for the Res¬ 
pondent. 

Judgment. —In this case a house 
was put up for sale by Government 
and the auction was held by the 
Tahsildar of Madura. 1st defendant 
was the highest bidder and the report 
of the sale was forwarded to the Col¬ 
lector for confirmation. 1st defendant 
deposited 15 per cent, of the purchase 
money on the day of sale and the 
balance one month later. The sale 
was held on the 15th of July, 1915 and 
it was neither confi-^rmed by the Col¬ 
lector nor cancelled until late in 1917. 
Apparently the 1st defendant on 
several occasions applied to the Col¬ 
lector for the grant of sale certificate 
and for the possession of the house. 
On one occasion be was informed that 
the matter had been referred to Go¬ 
vernment and orders were awaited. 
Finally in 1916, at his own request 
1 st defendant was allowed to occupy 
the house on condition that he would 
quit it whenever required. The 
present suit has now been brought to 
recover possession from the 1st 
defendant v^ho refused to quit. The 
Government declined to confirm the 
sale in 1st defendant's favour, but 
lie now contends that he is entitled 
to possession as the sale was 
completed. 

The real question for our considera¬ 
tion here is what was the effect of 
the transaction of the 15th of July, 
1915, namely, the auction held by the 
Tahsildar ? It is contended for the 
1 st defendant that it was a completed 
contract and, on that assumption, 
the greater part of his argument has 
been addressed. It is contended for 
Government that there was no com¬ 
pleted contract but that the transac¬ 
tion before the Tahsildar amounted 
merely to an offer which the Collector 
could or need not, accept as he pleas¬ 
ed. The sale notification contained 
a stipulation that the sale would be 
confirmed on receipt of the Collector’s 
order of confirmation and, after hold¬ 
ing the auction, the Tahsildar wrote 
at the foot of the bidding list “The 
auction was concluded in favour of 
Muthu Pillai” {i. e., the 1st defendant). 

It is argued for the 1st defendant 
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that the meaning of “The auction 
was concluded in favour of Muthu 
Pillai” is that there was concluded 
agreement to sell and that the 
right was reserved in the Collecton 
to rescind such agreement on reasor- 
able ground, and reliance is placed 
on Chitibobu Adennu v. Garimalla Jag- 
garayadu (1). The i acis of that 
case, are however, somewhat diffe¬ 
rent from the present one, for 
when the sale was held there would 
appear to have been no prior stipula¬ 
tions as to what was going to happen, 
and finally the Amin who conducted 
the sale recorded the following : 

‘*lst defondant bid the last bid for Rs. 150, 
and as no other bid is fo*' more than that, the 
sale has been confirmed in the name of the 
highest bidder, subject to tiie approval and 
orders of the Special Agent.' 

Subsequently apparently the sale was 
approved by the Special Agent. Here 
we see that there was a distinct state¬ 
ment that the sale had been confirmed 
and was merely subject to a subsequent 
approval by the Special Agent and 
in these circumstances, it was held 
that there was an acceptance by the 
principal of the offer and, therefore, 
the contract was concluded. In the 
present case, howevr, there has been 
no such communication to the 1st 

I efendant and he was distinctly in- 
onned that the sale would not be 
onfirmed until the orders of the Col- 
3Ctor had been received ; so that the 
rder of the Tahsildar saying that the 
notion had been concluded in 1st 
efendant’s favour cannot have the 
ffect of altering that condition 
lainely that the sale would not he 
onfirmed until the orders of the Col¬ 
ector were obtained- In the present 
case no such orders were obtained 
and the sale was not confirmed- No 
doubt, there was a great delay on the 
part of the Collector in making up 
his mind whether the sale should be 
confirmed or not and it would probab¬ 
ly have been open to the ist defend¬ 
ant, after waiting for a reasonable 
time, to refuse to be bound by the con¬ 
tract. That was not what he wanted 
to do; he wished to hold by the con¬ 
tract, and was always pressing for the 
confirmation of the sale, and it is 
quite clear from his conduct that he 

(1) (1915) 28 M. L. J. 617-29 L C. 12. 


was under the impression that the 
sale had not been concluded, for we 
see that he frequently put in peti¬ 
tions asking for the confirmation of 
the sale and pointing out the diffi¬ 
culties in which he was placed- On 
this evidence, we are satisfied that 
there was no concluded contract on 
the 15th of July and that the offer 
made by the 1st defendant was never 
accepted. That being so, the whole 
of the argument addressed to us on 
the supposition that there was a con¬ 
cluded contract need not be con¬ 
sidered now. 

The only other two points which 
remain for consid^^ration are (H the 
rate of interest which has been al¬ 
lowed to the 1st defendant upon the 
money which he deposited and (‘0 the 
amount of rent which has been 
awarded to Government for 1st 
defendant’s occupation. 

As regards interest, the 1st defendant 
in his early petitions alv/ays asserted 
that he had borrowed at 12 per cent., 
but when the case came into Court 
he alleged that he had borrowed at 
18 percent., and he produced one 
document which showed that on a 
certain occasion he did borrow Rs. 
2,000 at 18 per cent. In view of his 
former assertions that he borrowed 
at 12 per cent., this last statement is 
obviously false and it throws a good 
deal of doubt on the allegation that he 
was compelled to borrow at all. Tn 
any case, the lower Court has con¬ 
sidered what would be the reasonable 
rate of interest and has awarded 6 
per cent, and we are not prepared in 
appeal to interfere with this finding. 

As regards the rate of rent, we have 
on the one side the opinion of the 
Tahsildar and the Kurnam of Madura 
Town that tlie proper rent is Rs. 35 
a month, whereas the 1st defendant 
says that it is only Rs. 20. The 1st 
defendant has admittedly leased out 
a portion of the house, but he has not 
adduced any evidence to corroborate 
his statement that the whole house 
would fetch only Rs. 20. The only 
ground on which we could interfere 
would be that Rs. 35 seems to be a 
somewhat high rate of interest on the 
capital, but there is no evidence as to 
what the usual rate is in Madura and 
therefore, we must accept the lower 
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Court’s finding that Rs. 35 is the 
proper rent. 

In the rusult, the appeal is dismis¬ 
sed with costs. 

Appeal allowed. 
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Oldfield and Venkattasubba 

Rao. JJ., 

(B(^nkar(i) Basavana Oowdand others — 
Appellants. 

V. 

(Bankara) Doddalingappa andavother- 
Respondents. 

A. A. O. No. 166 of 1922, D. 22nd 
Jan. 1923, against the order of remand 
of the Dt- Court of Bellary, D. 10th 
Nov. 1921. 

Civil P, C. 0. 2 F. ^-Partition Sv%t, 

That generally only one suit for partition 
will lie represents settled law. That is the 
only view reconcilable with tbe terms of section 
11, explanation 4 and order 2 R ^ C. P. C. The 
cause of action in a partition suit of joint fami¬ 
ly property must be regarded a.s exhaustive of 
the whole property available for division, so 
far as its existence is known at the date of the 
plaint, The position of suit properties in two 
jurisdictions makes no diftcreuce in the appli¬ 
cation of the prinriple involved in Order 2 R 2. 
A statement that plaintiS reserves his right to 
sue for the property and that he will enforce 
that right in other proceedings is not enough. 
He cannot exclude the application of the 
principle above referred to by merely saying 
that he would not respect it. Statements that 
plaintiff reserves his right to sue in respect of a 
part of the jiroperty are not uncommon in 
plaints and are made properly and naturally 
when the property in question is not immedi¬ 
ately divisible and the pl^iintiff desires to put 
on record that he will claim it in the future. 

[P. 5S4 C. 1, 2; P. 58.-) C. 1. 2.1 

Judgment;-In thi^' case the question 
is whether the present suit is sustain¬ 
able for one item of what is admittedly 
joint family, in viev; of the fact that 
the plaintiff ha> already brought a 
suit and obtained a decree for other 
items. 

We cannot follow the learned Judge 
in deciding in the plaintiff’s favour, on 
the sole ground that the property 
now claimed as in the possession of 
the 7th defendant is alleged by him to 
be his by purchase and prescription, 
whereas in the previous suit it seems 
to hare been referred to in the plaint 
as in the possession of the 7th defen- 
darft as a tenant. In either case the 
joint family character of the property 


was in question: and it is was on ac¬ 
count of that character reference to it 
was made before and the claim to it 
is made now. We cannot see how the 
ground on which the 7th defendant 
may be withholding it from the co- 
parcenery is material to the plaintiff’s 
duty to have included it in the pre¬ 
vious suit. 

To turn to the grounds of decision 
adopted by the learned District Munsif 
it cannot be disputed that a suit for 
partition of joint family property is a 
comprehensive ascertainment of the 
assets, including immoveable property 
belonging to the family and the liabi¬ 
lities to be satisfied out of those assets. 
In our opinion, the contention that 
generally only one suit for partition 
will lie represents settled law. That 
is the only view reconcilable with the 
terms of section ll, explanation 4 and 
Order 2 r. 2 C, P. C. The ground, on 
which the plaintiff would distinguish 
the present case and exclude it from" 
the purview of those provisions, is 
that the property dealt with in his 
previous suit was situated within the 
jurisdiction of onn Court, whereas the 
property now in question is situated 
in that of another. It is no doubt the 
case that the first of those Courts is 
in the Bombay Presidency, whilst the 
second is in the Bellary District of 
this Presidency. But we have not 
been shown how that difference of 
Presidency is in any way material. 
The Plaintiff’s argument is that sec¬ 
tions 16 and 17 of the Code give him 
the option to bring either two suits in 
the two Courts for the property in the 
jurisdiction of each or one suit in 
whichever Court he may prefer for the 
w'hole property, and that he has sim¬ 
ply exercised his option in choosing 
the former alternative. That, how¬ 
ever. takes no account of the broader 
principle involved in section 11 expla¬ 
nation 4 and order 2 rule 2 or of the 
meaning to be attached to the expres¬ 
sion “cause of action” used in them. 
The cause of action, as already obser¬ 
ved, in a partition suit of joint family 
property must be regarded as exhaus¬ 
tive of the whole property available 
for division, so far as its existfence is 
known at the date of the plaint. We 
have not been shown any authority 
for holding that the principles of the 
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provisions of the Code last mentioned 
are over-ridden by those of sections 
16 and 17 or that sections 16 and 17 
are not simply the machinery provided 
to enable litigants with property in 
more than one jurisdiction to adhere to 
those principles. The decision quoted 
re Subha Eao v. Bama Rao (1) no doubt 
refers to the moffussiL but as the 
learned Judges observed, the words of 
sections 11 and 12 in the Code then 
in force enabled the plaintiff to sue in 
one Court in respect.of property situat¬ 
ed in more than one, only with the 
permission of the Saddar Court, the 
position then being identical with 
that which now obtains on the Original 
Side of the High Court, where permis¬ 
sion is necessary before a suit can be 
brought in respect of property outside 
as well as in the Original side juris¬ 
diction. Subba Rao v- Rama Rao (1) 
therefore and other cases relating to 
the Original jurisdiction of this and 
other High Courts are accordingly be¬ 
side the point. In Monsharain Chakra- 
varthy v. Goneak Chandra Chakravarthy 
(2) the property was held in common. 
There was therefore no question of 
the necessity for an exhaustive settle¬ 
ment of assets and liabilities, which a 
suit for partition of family property 
entails. Ram Hara^^h y. Rarn Lai (3) 
is based mainly on Subba Rao y. Rama 
Rao; (1) and with all respect we differ 
from the learned Judges in the view 
we take of that case and are unable to 
follow them in the remainder of their 
judgment. In these ciscumstances we 
cannot hold that the position of these 
suit properties in two jurisdictions 
makes any difference in the applica 
tion of principle involved in Order 
2 R. 2. 

Reliance is next placed in the mention 
by the plaintiff of the property now in 
dispute in his previous plaint that men¬ 
tion being accompanied by a statement 
that he reserves his right to sue for it 
and that he will enforce that right in 
other proceedings. Such statements 
are not uncommon in plaints and are 
made properly and naturally, when 

(1) [1«65 3 M. H. C. R. 376. 

(2) [1913] 17 C. W. N. 521-16 1. C. 

383 

(3) [1915] 38 All. 217-14 A. L. J. 

257-33 I. C. 124. 


the property in question is not imme¬ 
diately divisible and the plaintiff 
desires to put on record that he will 
claim it in the future. But in the 
case before us we have not been shown 
how his statement could have any 
effect, since he could not exclude the 
application of the principle above re¬ 
ferred to by merely saying that he 
would not respect it. 

The remaining argument addressed 
to us in support of the lower appellate 
Court's decision is that the property 
now' claimed was excluded from the 
previous suit in consequence of the 
negligence or fraud of the plaintiff's 
guardian. There is no such allegation 
in the plaint in the present suit, and 
none w'as made in the appeal to the 
lower appellate Court. We are not 
prepared to consider a new' case of 
that description for the first time in 
second appeal- 

The result it that the appeal is al¬ 
lowed the low'er appellate Court's deci¬ 
sion being set aside and the District 
Mun&if’s decision restored with costs 
throughout. 

Appeal allowed. 
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Oldfield and Venkatasubba 

Rao, JJ. 

Lakshmxnarayana Aiyer —Appellant. 

v. 

Suhramania Iyer — Respondent. 

Appeal against order No. 171 of 
1022, and Appeal against Appellate 
Order No. .7 of 1922, D. 23rd Jan. 
1923, against the order D. 12th Dec- 
1921. of the Dt. Court of West Tanjore; 
and against the order D. 2nd Dec. 1921 
of the Dt. Court of Tanjore. 

Provincial Insolvency Act {1920) Ss, 18 d‘ 

— Residence—P'l oof. 

A person especially a person in the financial 
position of the debtor, may not have any per¬ 
manent or continuous residence, hence bis oc¬ 
casional absence from a district does not afiect 
the question of residence. To entitle the deb¬ 
tor to present a petition the debtor can be 
required to furnish only such proof as to satisfy 
the Court that there are prima facie grounds 
for believing his allegation that he is unable to 
pay hia debts. [P. 586 C. 2,1 P. 587 C. 1] 

K. Bashyam Iyengar—-for the Appel¬ 
lants. 
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T. K. Venkatarama Sastri —for the 
Respondent. 

Oldfield, J :—This is an appeal 
against an order by the District Judge 
of Tanjore West annulling the adjudi¬ 
cation of the appellant-debtor under 
section 35, Provincial Insolvency Act. 
The lower Court has given two reasons 
for its order. First, that the debtor 
was not resident on the date of the 
presentation of the petition within its 
jurisdiction ; secondly that he was not 
proved to be, as section 10 reciuires, 
unable to pay his debts. 

As regards the question raised by 
each of these grounds of decision, it 
must be pointed out that the amount of 
proof.which can be expected of the deb¬ 
tor, the burden undoubtedly being on 
him, will vary very greatly with re¬ 
ference to the circumstances of the 
case. 

Here the debtor, throughout has 
alleged that he was, at the date of the 
petition a resident in West Tanjore Dis¬ 
trict, and there is the verified state¬ 
ment in his petition to that effect, and 
also a counter-affidavit filed in the 
present proceedings in the lower Court. 

It is further not shown that he was 
cross-examined in any wav on his al- 
legations against that ; there i'< only 
the fact that the jiresent respondent 
first creditor, did not actually deny the 
residence in the district and has, 
never, said where in his opinion the 
debtor in fact resides, but only in his 
petition under section 35 put the deb- 
t'^r to proof of his residence in the 
following terms. “ The alleged in¬ 
solvent has not given prinuf/ffae proof 
of his right to present the petition or 
that the District Court has jurisdiction 
to entertain the same ” The conten¬ 
tions of the opposing creditor being 
thus indefinite, in our opinion, it was 
not necessary for the lower Court to 
complain of the absence of additional 
affirmative evidence on the part of 
the debtor. It in fact proceeded main¬ 
ly with reference to the returns on 
certain processes addressed to it. There 
is first the return dated January 1920, 
that he was not to be found in his 
house at Tirupapuliyur, South Arcot 
District because he had left it for a 
place in West Tanjore. That return, 
however, so far as it is evidence on 


the material point, the debtor’s posses¬ 
sion of a house and residence in Tiru¬ 
papuliyur, does not necessarily involve 
that the process server adopted for his 
purpose, the assertion of the present 
respondent at whose instance the pro¬ 
cess was issued that the debtor was 
residing in Tirupapuliyur, and further 
this piece of evidence, so far as it is 
admissible relates to a date 8 months 
before the date of the presentation of 
the debtor’s petition- Next reference 
has been made by the lower Court to 
the effect that, when another notice 
was sent on *25-3-1920, the return was 
that the debtor had gone away and 
his whereabouts were unknown. There 
is also the that the insolvent in 
his counter-petition in these proceed¬ 
ings gave his address as KuttaJam, in 
the Mayavaram Taluk. That is no 
doubt just outside the border of the 
West Tanjore District ; but it is very 
near to the adjoining border of East 
Tanjore District. We have been refer¬ 
red to definitions of residence adopted 
by two learned Judges of the Calcutta 
High Court for the purposes of con¬ 
struction of order IX. Civil Procedure 
Code, in Ki^^ud y<ith Roy Chowdhury 
V. Jotindfff Rfatk Chowdhnry (lj_ But we 
are not prepared to adopt those defini¬ 
tions as exhaustive. We can quite 
understand that a person especially a 
person in the financial position of the 
debtor, may not have any permanent 
or continuous residence It is, in our 
opinion, sufficient that wo have no 
reason for doubting that he has re¬ 
mained as he said, within the limits 
of the District of West Tanjore, 
though he may have occasionally gone 
ouiside the district and returned to it. 

It should be said that the debtor in the 
lower Court and in his grounds of 
appeal here was foolish enough to rely 
on a case of residence in a house in 
Kuttalam, which belonged to him and 
which he had let to somebody else- 
That he has given a bad reason in 
support of his contention does not 
debar us from holding that it is suffi¬ 
ciently supported otherwise by his own 
statement in his petition and his coun¬ 
ter-affidavit, which has not been 
shown to be incorrect- 


(1) [1910] 38 Cal. 394. 
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Turning to the second ground on 
which the lower Court annulled the 
adjudication, that the debtor was not 
proTed to be unable to pay his debts, 
we refer to the proviso to section 24 
(1) (a) Provincial Insolvency Act as 
shoeing that the debtor can, for the 
present purpose be required to furnish 
only such proof as to satisfy the Court 
that there are prima facie grounds for 
believing his allegation- The facts as 
set out in his petition, and those facts 
were not disputed in the lower Court 
and are not disputed here, are that his 
debts amount to over Rs. 40.000 and 
his assets to over Rs. 51,000. No doubt 
there is, on these figures, a balance of 
about Rs. 8 000 in his favour. But he 
has contended further that, all his 
properties being under attachment by 
the 2nd respondent and his petition for 
permission to execute a private sale of 
the properties having been practically 
negatived, the surplus of assets over 
debts is only apparent. We have not 
been given the exact terms of the pro¬ 
posal for a private sale or of the order 
of the Court rejecting it. It is how¬ 
ever sufficient that the properties are 
under attachment and presumably 
would be sold and that it is according¬ 
ly not possible for the debtor to realize 
the price himself or to use them for 
the payment of his debts, 

There is next the material consider¬ 
ation that the realization by the debtor 
under pressure or by the (Official Re¬ 
ceiver or otherwise by the Court by 
public sale is not likely to be advanta¬ 
geous and it is even less likely, to 
result in the property fetching a fair 
price. That is the common experience 
of private sales under pressure and of 
court sales. It is of course impossible 
tossy with any accuracy how far the 
price, which would be realized in these 
circumstances, would be less than the 
fair value of the properties, if realized 
with reference to ordinary considera¬ 
tions. It is not in our opinion clear 
that the margin between that it is not 
disputed, would be the fair value of 
the properties and the debts will not 
be wiped out in the course of the im¬ 
mediate realization- There is enough 
in the undisputed allegations '^f the 
debtor as to his circumstances to satis¬ 
fy the requirements of the provision of 
law already referred to, and there is 


nothing in evidence on the other side. 
We therefore must dissent from the 
lower appellate Court’s conclusion 
that the debtor has failed to prove in¬ 
ability, to pay his debts. 

These findings entail the success of 
the appeal and the setting aside of the 
lower Court’s order with costs 
throughout The case will go back 
to the Official Receiver who will pro¬ 
ceed with the administration of the 
estate. 

The order annulling the adjudication 
of the present appellant-debtor hav¬ 
ing been set aside, we must set aside 
the decision of the lower appellate 
Court in A- A. A. O. No. 37 of 1922 and 
remand the appeal to it for disposal on 
the merits. 

Costs to date will be costs in the 
cause and he provided for in the order 
to be passed. 

Case remanded. 
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Oldfield and Ramesam, JJ. 

(His Holiness S^i) Sukrutendra Thirthu 
Hwamiar of Kasi Mutt — Accused 
Petitioner. 

V. 

Piabku —Complainant-Respondent. 

Criminal Rev. No. 212 of 1922 and 
Criminal Rev Petition No: 187 of 1922, 
D-5th December 1922, praying the 
High Court to revise the judgment 
of the Court of the Session of the 
South Canara Division in Cr. A. No. 
35 of 1921. 

Penal Code S.4\)U Excep, 7—Religious head 
—Order of interdict by. 

Where the religious head of the sect issued 
a temporary interdict against a member oithat 
sect for taking part in an all-caste dinner with 
pariches, in order to prevent his taking part 
JD a caste dinner which was to take place very 
shortly, and there was nothing lo show that 
the Swami was not willing to hear the 
person aggrieved, Held that no offence under 
S. 499 was committed. Though action like that 
of the accused, the Swami, savours of tyranny 
and oppression from the point of view of an 
advancing community and becomes almost 
intolerable as the general community becomes 
more Catholic, BO long as a submissfon to the 
headship of a Swami remains the usage of the 
caste and the members of the community do 
not shake themselves oft from such headships, 
the Swami is perfectly within his rights to 
resort to the Orthodox methods of conventional 
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discipline and of vendicating caste usages 
provided principles of natural justice are not 
violated. The advancing community is not 
justified in expecting its own progressive opi¬ 
nions to be reflected in the immutable minds of 
the Swamies or their faithful followers nor 
can they be coerced to change with the times 
by fear of criminal prosecution, [P. 591 C. 1,2] 

Grants K. S. Krishnasvjami 
Iyengar and T, M. Kastkuri —for the 
Petitioner. 

The Advocate General (C. P. Ramam-ami 
lyer)^ S. T. Sriniva-uigopalachariar and 
A. ‘S', yaiarajan —for the Respondent. 

V [,. Ethiraj — for the Public 
Prosecutor on behalf of the Crown, 

Oldfield, J. —I adopt the statement 
of facts in my learned brother’s judg¬ 
ment. which I have had the advan¬ 
tage of reading, but give my own 
reason'' for concurring in his conclu¬ 
sions. because the questions raised 
are of importance and may arise with 
increasing frecjuency in the future. 
They relate to the conditions of 
membership in associations, castes, 
and sects, which as regards their 
adult members at least are con¬ 
sensual, but which probably have no 
counterpart first, because, the obliga¬ 
tions of membership in them are on 
the one hand so loose that they have 
never been formulated by statute or 
any written constitution and on the 
other so strict that t-heir breach is 
visited, as in the case before us, with 
the severest penalties. With the 
advantage or stability of such social 
conditions I am not concerned. It is 
sufficient that a law, which regulates 
the internal rights of those subject to 
them has been laid down clearly in 
Th^e Queen r. Sf^nh ara (1) and Kriahna- 
sami V. Virasami (2) and is not disput¬ 
ed. These associations are autonomous, 
the powers vested in their constituted 
heads being, subject to any special 
custom (none being relied on in the 
present case), those necessary for the 
protection of the interests committed 
to their charge* The Court’s only 
duty is to see that these powers are 
exercised in accordance with the 
principles of natural justice ; that is 
in the majority of cases, after the 
person to be affected by their exercise 

(1) (1883) 6 Mad. 381. 

(2) (1887) 10 Mad. 133. 


has been heard and his defence has 
received fair consideration. 

There is no dispute before us that 
the accused, petitioner is the head of 
the religious community, to which 
complainant‘belongs ; or that he has 
authority to exclude from it perma¬ 
nently or in appropriate cases until 
the offence against its customary law 
has been atoned for by penance; or 
that Ex. F,‘ the notice by which 
complainant’s exclusion pending the 
passing of a further order was 
published, was prirna facie, defamatory 
The only question before us is 
whether Ex. F, was covered by 
Exception 7 to Sect. 499, Indian Penal 
Code, because notwithstanding that 
complainant had not been heard, it 
was published in good faith, pro¬ 
visionally to meet the urgency of 
the case. It is alleged that it was not 
so published because the circum¬ 
stances did not require a provisional 
order and because its provisional 
character was a pretence, the real 
intention being to exclude complain¬ 
ant permanently or for an indefinite 
period, without hearing him or 
passing a final order at all. 

The passing of a provisional order, 
such as Ex. F, without enquiry of 
hearing the person to be affected was, 
as the evidence shows, in accordance 
with precedent and can be justified 
so far as it was essential to the 
effectual execution of accused’s power 
and duty to protect the interest of the 
community in his charge by saving 
its members from the risk f^f con¬ 
tamination from intercourse with one, 
whose orthodoxy was in doubt, Even 
if immediate action had not been 
necessary on account of the com¬ 
munal feasts, which were to take 
place on the day of and two days 
after the publication and which were 
distinct reason against the delay, pre¬ 
cautions had in any case to be taken 
against the wider consequences of 
ordinary association between the 
complainant and the community at 
large. Before the publication of Ex. 

F, on 23rd November, 1920, there had 
been no reasonable opportunity for 
enquiry, because the formal repre¬ 
sentation Ex. II, on which accused 
wisely insisted before he would act 
reached him only on 20th November, 
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1920. No doubt, since complainant’s 
alleged breach of cast law was 
committed on 24th October, 1920, and 
since the matter was first brought to 
accused’s notice shortly after 4th 
November, 1920, there was, before 
accused sent his reply Ex. II on 20th 
November, 1920, an interview with 
11th and 12th prosecution witnesses, 
who said that complainant would 
undertake not to attend the feasts and 
that a provisional interdict might be 
prepared for publication in case he 
attempted to do so. But the Court has 
no right to review the accused’s 
exercise of his discretion in rejecting 
this undertaking and the alternative, 
the issue of an interdict in case 
complainant broke his word, would 
probably have been inffectuai to 
prevent the consequences, including 
very likely a disturbance, of his doing 
so. It is clear from the evidence that 
complainant’s conduct raised difficult 
questions of fact and religious law. 
For in his lawyer’s letter. Ex. A, he 
had referred to the newspaper repcrt 
of the original occurrence, dinner at 
which he and pariahs had eaten 
together, as false without qualifica¬ 
tion and it appears from the evidence 
that there was much to be said as to 
the exact conditions, in which such 
intercourse would be sinful and that 
some of accused’s advisers were rais¬ 
ing tY e question whether any penance 
could be effectual. Tn these circums¬ 
tances there is, regard being had to 
the limitation on the Court’s rights to 
scrutinize the accused’s proceedings, 
more than enough to show that they 

were up to this stage taken in good 
faith. 

In fact this account of what hap¬ 
pened has really been necessary for 
the appreciation of complainant’s 
further contention that the provi¬ 
sional form of Ex. F, was and 
was intended to be a device, by 
which the permanent or indefi¬ 
nite postponement of the pass¬ 
ing of a final order after enquiry and 
hearing of hii defence could be 
secured. But in view of the circum¬ 
stances already stated the further 
short delay until 9th December, 1920, 
when the complaint was filed, needs 
no separate justification. 

No doubt the later periods until 


4th October, 1921, the date of the 
Magistrate’s decision, and until 6th 
December, 1922, that of the 

hearing of the appeal, both (it 
may be observed) unduly pro¬ 
longed by those responsible for the 
conduct of the proceedings, passed 
without a final disposal by accused 
of the case and they may be relied on, 
not as supporting directly the charge, 
which had been made before they 
began, but as evidence of accused’s 
original intention. But they go very 
lUtle, if any way, towards establish¬ 
ing what complainant requires and 
what the form of Ex. F being provi¬ 
sional, it is for him to prove. In 
that sense there is nothing direct to 
support him, his evidence going no 
further than that, when 11th and 12th 
and 18th prosecution witnesses, appa¬ 
rently on 30th November, 1920, and 
1st December. 1920, remonstrated with 
accused and asked whether he wouid 
hold an enquiry, say within a year, 
he gave them no answer, a natural 
course when it is remembered that 
this prosecution had already been 
threatened and that enquiries were 
inconsistent with respect to his 
spiritual supremacy. After the com¬ 
plaint, which was made mainly, 
without reference to the failure to 
hear complainant and on the ground 
that the interdict was unjustifiable on 
its merits, accused may well have 
hesitated before proceeding to a final 
sentence, which might be regarded as 
an agravation of what he had done. 

It may be true that, as I8th prosecu¬ 
tion witness says he represented, 
there have in the past under accused’s 
predecessors ^^een cases, in which the 
interval between the provisional and 
final orders was long enough to raise 
suspicion as to the intention of the 
former. But that is not sufficient to 
justify the affirmative conclusion, for 
which complainar/t contends and 
which he can support only on the 
neerative ground of a delay, which is 
intelligible in the circumstances of 
the case. It is not in those cir¬ 
cumstances possible to hold that 
accused intenied the order Ex. F, to 

b© other than provisional, or that*he 

acted in bad faith. The result is that 
Exception 7 to Sect. 499 is applicable 
and that the convictien and sentence 
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must be set aside, the tine, if levied, 
be refunded; 

Ramesam, J.—This is a revision 
petition filed agaiii-^t the order of the 
Session' Judge of South Kanara. 
confirming the conviction and sen¬ 
tence by the 1st Class Divisional 
Magistrate of Mangalore under Sect. 
500 of the Indian Penal Code (Defa¬ 
mation) Tlie aacuseri i- t!ie petitioner. 
He is the head of the Kasi Mutt in 
South Kanara District and a section 
of the Howd Saraswat Brahmins are 
the disciples of the Mutt. 

On 'IJth October. I9d0, in celebra¬ 
tion of the -jbch anniversary of the 
Hrahmo tSamaj there was dinner at 
which ai)out 150 people of all castes 
includintr l^ariahs, Mahomedans and 
Christians were present There were 
also three Oowd Saraswat Brahmins, 
two of whom were Messrs. M. N. 
Prabhu (the complainant) and 
M. Madhava Rao, vakils practising 
at Mangalore. The dinner was by 
invitation and it appears that no 
Pariah was invited nor were any 
Pariahs named on the list of invited 
guests. Mr. Prabhu was in the row 
opposite to the one in which the 
Pariah' sat. An account oi the dinner 
appeared at the local \ ernacular 
paper—Kantirava (Ex. I dated 2Gth 
October, 1920). This was followed by 
a Memorial (Ex. II dated 29th 
October, 1920) signed by more than a 
hundred people of the Oowd Saraswat 
Community to the Muktessars of bn 
Venkataramana Temple in Mangalore 
callincr attention to the report in the 
paper” and to the fact that three 
members of their community had 
been present at the dinner and request¬ 
ing the Muktessars to take action lest 
those persons should attend the 
temple dinne-'s. which were tp come 
off on November 23rd and 2oth and 
there should be a disturbance. The 
Muktessars then called a meeting (liiX. 
VIII) on November 2nd and at that 
meeting a resolution was passed that 
the Memorial should be forwarded to 
the Swamis of the Kasi and Gokarna 
Mutts for disposal. The resolution 
was confirmed at another meeting and 
the Memorial 

Ex. XIII dated 4th November, 1920, 
to the accused who happened then to 


be in Mangalore. On the 14th Novem 
her, Messrs. Prabhu and Madhava 
Rao addressed Ex. S to one Mr. 
Venkoba Rao (P. W. 12) in which 
after referring to the caste trouble 
‘now^ pending before the Swami of 
Kasi Mutt, they gave an undertaking 
not to attend the temple dinners or 
even enter the Temple premises 
during the Kartika Pournami celebra¬ 
tions (November) without prejudice to 
any action they may be advised to 
take in the matter in future ’ The 
11th and 12th witnesses for the pro¬ 
secution had at about this time two 
interviews with the accused. The 
first one was on the invitation of the 
accused. The second one was three or 
four days afterwards. Between the 
two, Mr. Prabhu met Mr. Srinivasa 
Pai P. W. 11 and told him 
of his willingness to do Prayas- 
chittam, if necessarv, and to request 
the Swami not to issue an interdict. 

P. Ws. 11 and I'-t at these interviews 
did their best to induce the Swami 
not to take any strong urse of 
action against Mr. Prabhu. Mr. K- 
Sadasiva Kao, an Advocate of Manga¬ 
lore also sent Ex. A. (dated IGth 
November, 1920) to the Swami on 
behalf of Messrs. Prabhu and Madhava 
Rao, complaining that the report in 
the Kantirava was false and malicious 
(hut without giving any particulars as 
to where and in respect of which the 
report was inaccurate) and warning 
that the Swami will he held w'holly 
and solely responsible in law if he 
should issue arbitrarily and without 
full enquiry and before hearing 
what his clients have to say in 
the matter, any interdict against 
them. Oil the 20th November, the 
accused replied to Ex. XIXI by calling 
for the original Memorial and a 
muchilika (a statement) solemnly 
atfirming the facts stated in the paper 

Ex. Ill dated 2'^th November, 1920, A 

statement signed by a number of 
persons confirming the report in the 
paper was accordingly sent to the 
accused. The interdicts Exs. F and 
H were thereupon issued on the 23rd 
November. They purport to be 
interim orders and are to remain in / 
force until a second order is issued. 

The report, the present complaint, 
was launched on 8th December. The 
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Sessions Judge finds (1) that there 
was no excessive publication: (2) that 
thereiwas no violation of the principles 
of natural justice in the procedure 
adopted by the accused and (3) that a 
temporary interdict was unnecessary 
and that a final order without 
unnecessary delay ought to hare been 
issued once for all. On this last 
ground, he held that the accused did 
not act in good faith and affirmed the 
conviction. 

Taking up this last ground, I am 
unable to concur with learned Sessions 
Judge. It is not for the Courts to 
dictate the details of the procedure to 
persons in the position of the accused, 
considering that there was conflict of 
opinion as to how far the action of 
Messrs. Prabhu and Madhava Rao 
was reprehensible and that the matter 
was urgent as the temple dinner was 
to come off on the 23rd, it cannrt be 
said that temporary interdicts (like 
Exs. F and were not called for. 
On the other hand, the very fact that 
the accused was not in great haste to 
make up his own final opinion one 
way or other argues in favour of the 
view that he was acting with great 
caution. Though society has marched 
far, (one would think it is not very 
far) since 188.3 the law as laid down in 
'j he Queen v. Sankara (1) has not 
changed and it cannot be said that 
greater promptitude is required from 
caste authorities in 1920 than in 1883. 
It must be remembered that though 
action like that of the accused savours 
of tyranny and oppression from the 
point of view of an advancing com¬ 
munity and becomes almost intolerable 
as the general community becomes 
more Catholic, so long as a submis¬ 
sion to the headship of a Swami 
remains the usage of the caste and the 
members of the community do not 
shake themselves off from such head¬ 
ships, the Swami is perfectly within 
his rights to resort to the Orthodox 
methods of conventional discipline 
and of vindicating caste usages pro¬ 
vided principles of natural justice are 
not violated. The advancing com¬ 
munity i.s not justified in expecting 
its own progressive opinions to be 
reflected in the immutable minds of 
the Swamies or their faithful folio- 
'''srs : nor can they be coerced te 


change with the times by fear of 
criminal prosecution. | 

The learned Advocate General who 
appeared for the complainant attempt¬ 
ed to support the conviction on two 
grounds (1) that the interdicts were 
issued without due notice to Mr. 
Prabhu and in effect, without giving 
him an opportunity of being heard 
and (2) that the temporary interdict 
was really intended to be permanent 
as no final order has yet been issued- 
As to the first ground, the interviews 
of P. Ws. II and 12 with the 
accused and the notice Ex A sent 
by Mr. Sadasiva Rao show that 
Mr. Prabhu anticipated the action of 
the Swami and had af opportunity of 
making such representation to him as 
he thought fit and it must be held 
that, for the purposes of a temporary 
order at least, the absence of a more 
formal notice could not be taken as 
indicating want of good faith. 

As to the 2nd it is enongh to observe 
that it cannot be said that a reason¬ 
able time for a complete enquiry had 
elapsed by the time the prosecution 
was launched. It is true that no final 
order has been issued up to date. The 
Counsel for the accused explains that 
this is due to the present proceedings- 
Though the explanation is not such, 
as a man of business should advance, 

I still think it is true. The Advocate- 
General says that when the accused 
was asked to state when he would hold 
his final enquiry, he did not give any 
answer. It is difficult to hold that he 
was bound to give an answer to such a 
question especially having regard to 
the manner in which it was put to 
him.. Anyhow, the materials on the 
record are totally inadequate to enable 
me to come to the conclusion that it 
was clear by the 8th December that 
the accused had no intention to hold 

the final enquiry within a -easonable 
time. 

In my opinion no offence has been, 
made out and the conviction and 
sentence must be set aside. I only 
wish to add, I have no doubt that Mr 
Prabhu had been the victim of an 
oppression nothing short of cruel and 
he has all my sympathy. I do not in 
the least sympathise with the accused 
or his followers. The fault lies in the 
social system of which Mr. Prabhu is 
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a member and the sooner one sets 
about to improve it the better, and it 
is futile to attempt to make persons 
like the accused responsible for the 
prosecution. 

Conviction set aside. 
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Wallace, J. 

(Moihi) Venkanna and others —Peti¬ 
tioners. 

V. 

Crown —Opposite Party. 

Cr- Rev. No. 239 of 1922 and Cr. 
Rev. Pet. No. 211 of 1922 D. 15th 
November 1922, under Sects. 435 and 
439 of the Cr. P. Code, C. 1898, pray¬ 
ing the High Court to revise the 
Judgment of the Court of the Divi¬ 
sional Mag. Bandar in Cr. No. 46 of 
1921. 

Pendl Code^ Ss. 143, 147, 447-Compoutiding. 

The essence of the offence under Sect. Ii3. 
Indian Penal Code, is the combination of 
several persons united in the purpose of com¬ 
mitting a Criminal offence and that purpose 
constitutes in itself an offence distinct from the 
Criminal offence which these persons agree 
and intend to commit. The law allows the 
compounding of the offence of criminal 
trespass, but not the offence of five or more 
persons combining to effect the criminal 
trespass. 

T. hamachandra Rao —for the Peti- 


The common object charged acrainst 
the accused as members of an 
unlawful assembly is the criminal 
trespass aforesaid. Petitioner contends 
that, since the parties had a legal 
right to compound that trespass, such 
a composition has the effect of 
annulling the common object charged 
and therefore, the charge under Sect. 
143. Indian Penal Code, falls to the 
ground- 

I am not prepared to support this 
contention. The essence of the 
offence under SecL 143, Indian Penal 
Code, is the combination of several 
persons united in the purpose ofj 
committing a Criminal offence and 
that purpose constitutes in itself an 
offence distinct from the Criminal 
offence which these persons agree 
and intend to commit. The compound¬ 
ing of one offence does not mean that 
the offence has not been committed, 
but that it has been committed, 
though the victim is willing either to 
forgive it or to accept some form ofj 
solatium as sufficient compensation 
for what he has suffered. The law 
allows P. W. No. 1 to so deal with 
the offence of criin'nal trespass, but 
not with the offence of five or more 
persons combining to effect that 
criminal trespass. 

Petitioners refer me to the ruling 
quoted in SHEIKH BaSIRUDDI v. 

Sheikh KhaIRat Ali (l), but that 


tioners. 

The Public pw^ecutor — for the 
Crown- 

Wallace, J. —The only point raised 
in this petition is that the conviction 
under Sects. 143 and 147 of the Indian 
Penal Code was illegal, since the 
offence under Sect. 447, Indian Penal 
Code, was compounded. 

It appears that on 5th July, 1920, a 
compromise petition was put into 
the lower Court signed by the first 
petitioner (1st accused) and prose¬ 
cution witnesses (Nos. i and 2). P. W. 
No. 1 being the alleged owner of the 
field on which the alleged trespass took 
place. The case was be)ng prosecuted 
by the Police and the compromise 
petition was rejected by the lower 
Court as th ? offence under Sect. 143 
of the Indian Penal Code is not 
compoundable. 


ruling does not say that the com¬ 
position of the offence of house 
trespas< and grevous hurt in that 
case had the effect in law of com¬ 
pounding the offence of being members 
of an unlawful assembly, whose 
common object was the commission of 
those offences. It rather implies the 
opposite. 

The petitioners* objecttion, therefore, 
fails. I dismiss this petition. 

petition dism.ifisid. 


(1) (1912) 17 C. W. N. 948-14 Cr L* 
J. 458-20 1. C. 618. 
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AYLING AND ODGERS, JJ. 

Kuppuswami Mudali — Defendant 
Appellant. 

V. 

Nc^rayanamami Iyer —Plaintiff Res¬ 
pondent. 

S. A. No. 592 of 1922 D. I6th Feb. 
1923, against the decree of the Dis¬ 
trict Court of East Tanjore at Nega- 
patam in A. S. No* 285 and 318 of 192'. 

Neg. Instruments Act S. 57~Pronote not 
endorsed-Effect , 

A pro-note was executed in favour of the 
executor, who was subsequently discharged by 
a decree of Court and the estate vested in the 
legatee. The pro-note was not endorsed by the 
executor to the legatee who passed it to plain- 
tiff; held the legatee had not obtained any 
interest in the pro.note which he could transfer 
to plaintiff* in the absence of an endorsement 
by the executor [P. 594 C. 2] 

S. Muthiah Mudaliar —for the Appel¬ 
lant. 

S. Panchapageaa Suatri —for the Res¬ 
pondent. 

Odgers, J. —In this appeal, the 
defendant is the appellant. He 
together with two others, Amirtham 
Pillai and Packiria Pillai, waS 
executor of the estate of Tani- 
buswami Pilliai deceased. Defendant 
appears to have collected some of the 
outstandings due to the estate and 
executed a promissory note in favour 
of Amirtham Pillai for Rs. 1,090 in 
1916. The estate became vested in 
Tambuswami’s sons, (it is said) after 
a decree of Court by which presumably 
the executors were discharged, and one 
of them Kailasam Pillai endorsed this 
promissory note to the plaintiff, 
acting, it is alleged, as managing 
member of the family. Two points 
were raised for the appellant ; (1) that 
Kailasam Pillai acquired no property 
in the promissory note by virtue of 
the vesting of the estate in himself 
and (2) that he did not endorse as mana¬ 
ging member. The two lower Courts 
found that endorsement to Kailasam 
by the late executor was unnecessary. 
The first Court puts it on the ground 
that all the rights of an executor 
vest^ in Kailasam ; the lower appel¬ 
late Court on the ground that the 
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promissory note was taken by Amir¬ 
tham Pillai on behalf of the estate- 
Dealing with the first point, the short 
question is “can the ordinary rule as 
to endorsement be dispensed with ?** 
Does Kailasam Pillai acquire any pro¬ 
perty in the promissory note from the 
fact that the estate has been handed 
over to him and is no longer in the 
hands of the executors ? An executor 
or other legal representative must 
endorse (S. 57 of the Negotiable In¬ 
struments Act) even though the note 
may have been endorsed by the decea¬ 
sed before his death since the legal 
representative is not the agent of the 
deceased. It is said that this case is 
closely analogous to cases where a 
note vested without endorsement by 
operation of law and must be decided 
on that footing. The Negotiable 
Instruments Act only deals with 
transfer by negotiation, viz., accor¬ 
ding to the law merchant. It does not 
affect the rules of law regulating the 
devolution of bills or notes by acts 
of law or their transfer as choses in 
action or chattels. As none of the 
requirements for the latter are pre¬ 
sent here, the only point is whether 
the vesting in the presnt case was by 
operation of law. On the death of 
the holder of a bill the title thereto 
passes to his personal representatives 
i. e, executors or administrators, 
without endorsement but I have been 
unable to find any case which covers 
a legatee such as Kailasam Pillai and 
further I can find no ground for lid¬ 
ding that Kailasam Pillai represents 
the estate or can be considered as the 
agent of the executor. The nearest 
cases cited to us were those reported 
in Sowcar Lodd Govinda Dosa y. Muniap. 
pa Naidu(i) and Ramauadhan Chetty y. 
Katkavelan (2) The first was a case 
of the Court of Wards taking charge 
of an estate and ousting a usufructu¬ 
ary mortgagee from possession. The 
tenants of the mortgaged premises 
executed promissory notes to the 
Court of Wards’ Manager for their 
rents. It was held competent to the 

(1) (1908) 31 Mad. 534-4 M. L. T. 34'l 

(2) (1918; 41 Mad. 353-33 M- L J 
627-22 M. L, T. 458-(1917) 'u 
W. N. 843-6 L. W. 753-42 I C 
934. 
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mortgagee and his heirs to maintain 
suits on such promissory notes 
when the Court’s superintendence 
had come to an end and it had 
delirered to the mortgagee (the 
plaintitf) the promissory notes with¬ 
out endorsing or otherwise assigning 
them in writing. The case was decided 
by Miller and Pinhey JJ. Miller J., 
puts the decision on the ground of 
agency; the mortgagee was a receiver 
and was landlord before dispossession, 
afterwards the Court of Wards was 
landlord. The mortgagee as landlord 
was the real payee and entitled to sue 
when the Court’s superintendence 
terminated. Pinhey J., also put ih on 
the ground that the power of the 
Court of Wards having ceased there 
was nobody who could legally endorse. 
It appears to me that thus set out the 
case is materially different to the one 
before us. I cannot see how Kailasain 
can in any way be said to be the 
Receiver of the estate or agent of the 
executor Amirtham Pillai and it does 
not appear that the latter could not 
be or could not have been compelled 
to endorse by process of law. The 2nd 
case quoted above was decided by my 
learned brother and Seshagiri Aiyar 
J. That was a case of one trustee 
replacing another and it was held that 
a promissory note executed in favour 
of a trustee can be sued on by his 
successor without endorsement. The 
decision was rested again on the 
ground of agency. “Broadly speaking, 
trustees exercise rights and obliga¬ 
tions as agents of the trust,, and 
reliance was placed on CaTHERWOOD 
v. ChaBAUD (3). There the bill in 
question was given to one S. C. as 
administratrix of J. C. for money due 
to her intestate (i. e. J. C.). The money 
was not paid in the lifetime of the 
adminitratrix S. C., and it was held 
that the right to the bill devolved 
upon the representatives of J. C. 
(administrators de bonis non) on thp 
ground that they succeeded to all the 
legal rights of the administratrix in 
her representative capacity as the 
raori^ recovered was immediately 
applicable to the right fund as assets 
of the first intestate. The Gourt 
expressly said there may be cases 


where the administrator of an adminis¬ 
trator might and ought to sue. 

The decision is clearly based on 
the ground that the Administrator 
de bonis non represented the estate of 
the deceased and from the consi¬ 
derations I have detailed can have no 
application to the present case. 

The result in this case is as put by 
Richardson J, in AKHOY KUMAR PAL 

V. Haridas Bysack (4), that “thel 

procedure provided by the Negotiable! 
Instruments Act has not been! 
followed and there is nothing whichl 
operates as a transfer either under 
or outside the Transfer of Property! 
Act. ” It may be remarked that this! 
point though raised in the first Court! 
was only raised by an additional issue! 
and it appears to mo that the! 
requirements of the Negotiable! 
Instruments Act should be enforced! 
and should not, except on very sirongj 
groundsi be evaded by increasing the! 
category of transfers by operation or 
law. This category includes marriage, 
death, execution, bankruptcy and 
reputed ownership (Chalmer’s Bills 
of Exchange 7th Edition p. 139). For 
these reasons I think the appeal' 
succeeds on the first point and it is 
consequently unnecessary to go into 
the second. The result is that the suit 
must be dismissed throughout with 
costs. 

Ayling, J- —I agree. 

Appeal allowed, 

(4) (1913) 18 C.W.N. 494—19 C.L.J. 
335—22 I.C. 500. 
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Krishnan, j. 

(ATchakaTn) Venkatf^p^lbi Deekshathulu- 

( Counter-petitioner, Plaintiff),—Peti¬ 
tioner. 

V. 

Kaihiramangalam Chenga Reddi and 
another — ( Petitioners—Defendants ) 

Respondents- 

Civil Rev. No. 377 of 1922, D. 5th ^ 
Dec. 1922, praying the High Court to \ 
revise the order D. 11th Feb. 1922, of 
the Court of the Dt. Munsif of Chit' 
toor. 


(3) B. and C. 150. 
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Provincial Small Cause Courts Act S. 17- 
Mandatory-N'ature of security. 

.S17 is mandatory and the Court cannot 
dispense with the security. The mere word of 
the defendant, against whom the decree is 
asked for in the suit, is no security at all 

[P.‘ 595 C. 1] 

T. K. S^i*iioasa Thithuchariar—^ox 
the Petitioner. 

S. Jagadesa Iyer— for the Res¬ 
pondents. 

Judgment —The Munsif was wrong 
in thinking that he could dispense 
with the security re:iuired b/ Sect. 17 
of the Provincial Small Cause Courts 
Act The provision is mandatory as 
held in A'tsan Mohumed Sa^ib v. Rahim 

Sahib (1). No doubt there is nothing 
in the section to prevent personal 
security being accepted if the Court 
is satisfied of its sutficiency but it 
would not ordinarily do so In any 
case the mere word of the defendant, 
against whom the decree is asked for 
in the suit, is no security at all. The 
order of the Munsif is set aside and 
he is directed to take the case on to 
his file and pass fresh orders, accord- 
idg to law. Costs to abide and fol¬ 
low, the result. 

Case remanded. 

(1) [1930] 43 Mad. 579-27 M.L.J. 
273-38 M.L.J. 539—28 ML 
T. 17—(1920) MW.N. 376-55 

I. C. 97 7. 


# 1923 MADRAS 595 

Spencer, J. 

Nambia Petitioner. 

V. 

Sadalaimuihu j\adan and others — 

Respondents. 

Criminal Rev. No. 695 of 1922, and 
Criminal Rev. P. No. 581 of 1922, D. 
1st Feb. 1923, from Dt. Mag. of 
Tinnevelly Dt. 12th June, 1922. 

(a) Criminal P. C. S. 17—Criminal Rules of 
Practice {Mad.) R. 122—Power to stay trial. 

A District Magistrate has wide powers of 
superintenHence over his subordinate Magis¬ 
tral^ which might be considered to justify 
special directions being issued by him to stop 

go with particular proceedings pending 
efore them. [P. 595 c. 


(6^ Criminal trial-Civil suit no bar. 

In case of rioting civil suit to declare title 
was held not to bar trial. 

C. N^rasimhach'iriar and Chidarnh'iram 
and Mnrthaniam~tov the Petitioner. 

Public ProserMior—ior the Crown. 

K. V. Luke — for the Respondents. 

Order. — It is argue :1 on the 
authority of the decision of Ayling, 
J., in Criminal Revision Petition No. 
'^28 of 1922 that the District Magis¬ 
trate had no power to stay the trial 
of a criminal case in the Court of a 
Subordinate Magistrate in his District. 
It is undeniable that the High Court 
is under the Government of India Act 
invested with powers of Superinten¬ 
dence over all the Courts of Justice 
in the Presidency and it has been 
held in Anna Ayyar v. Emperor (1), 
that those powers include a power, to 
direct the stay of proceedings in such 
Courts. 

Set G of the Code of Criminal 
Procedure which declares all 
Magistrates and Benches of Magis¬ 
trates in any District to be subor¬ 
dinate to the District Magistrate of 
that District who is invested with 
powers to make rules and give 
special orders and R. 122 of the 
Criminal Rules of Practice which 
treat of his powers of supervision 
over the Magisterial work suggest 
that a District Magistrate has wide 
power.s of superintendence over his 
subordinate Magistrates which might 
be considered to justify special 
directions being issued by him to 
stop or go on v<ith particular proceed¬ 
ings pending before them. 

I therefore do not wish to rest my 
order on the ground that the District 
Magistrate's order was entirely 
without autnority but on general 
reasons of expediency. 

As pointed out in Raj Kumuri debi 
X. Bama Sundari De6i (2) the plaintiff 
in a Civil Suit has command of it and 
can within certain limits protract its 
disposal at his pleasure. 

It is not known when the suit 
instituted by respondents will be 
disposed of and when judgment is 

(1) (1907) 30 Mad. 226—6 cTlTy 

(2) (1^96) 23 Cal. 610. 
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given there may be an appeal and 
even a second appeal. It is undesirable 
that this complaint of rioting and 
mischief should remain undisposed of 
till the Civil Court has pronounced 
on the question of title, especially 
when it is realised that the Criminal 
Court will in any case have to decide 
questions of possession etc. upon 
which the judgment of the civil 
Court will not operate as res judicata. 
The Magistrate will have to decide 
the question of the criminality of the 
acts alleged to have been committed 
by the accused for himself. 

I set aside the District Magistrate’s 
order and direct that the Sub Magis¬ 
trate of Nangunari do proceed with 
the criminal case pending beforehim. 

Order set aside: Case remanded. 
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Vejskatasubba Rao, J. 

Srinivasa Cheity and another —Accused. 

Cr. R. n. Nos. 701 and 806 of 1922, 
and Cr. R. P. Nos. 5^6 and 675 of 1922 
D. 31st Jan. 1923- from the order of the 
Court of the Chief Pres- Magistrate 
Egmore Madras, D. August 1922. 

Prisons Act (IX of 1894) S. 42—>0ornmuidea¬ 
ting—Abatement of. 

The first accused was a prisoner at the 
Penitentiary and the second accused an uncle 
of the first. The second accused received a 
wire from a relation at Coimbatore which con¬ 
tained matters pertaining to the first accused. 
He wrote a message on the back of the tele¬ 
gram intending that that writing should be 
read by the first accused, and handed the tele¬ 
gram to a jail warder who was employed to, 
and did, carry the telegram to the first accused 
in the jail. he latter, thereupon, read the 
telegram as well as the communication written 
on the back of it and wrote a reply on the back 
of the same telegram and handed it to the 
warder for being carried to the second accussd. 
Held that the 1st accused was rightly convicted 
of an offence under S* 42 of the Prisons Act 
read with S. 107, I. P. C. A prisoner can abet 
the communication to himself. 

[P, 596 C. 2 P. 597, C. 1.] 

F. L, Ethiraj —for the Petitioner. 

The Crown FrowuXor-ior the Govern¬ 
ment. 
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Order. —The first accused was con" 
victed of the offence specified in cl. (3) 
of S. 42 of the Prisons Act, Act IX of 
1894. He was a prisoner at the Peni¬ 
tentiary and the second accused an 
uncle of the first accused who received 
a wire from a relation at Coimbatore 
which contained matters pertainingi 
to the first accused, wrote a messagel 
on the back of the telegram intending 
that that writing should be read byl 
the first accused, and handed the tele-1 
gram to a jail warder who was em-j 
ployed to, and did, carry the telegraml 
to the first accused in the jail. The! 
latter, thereupon, read the telegram 
as well as the communication written! 
on the back of it and wrote a reply on! 
the back of the same telegram and! 
handed it to the warder for being carr-| 
ried to the second accused. The Chief 
Presidency Magistrate convicted the! 
first and the second accused of an of-* 
fence under S. 42 of the Prisons Act 
and sentenced each of them to pay a 
fine of Rs. 200. 

The material portion of the section 
is as follows -— 

“ Whoever.communi¬ 

cates or attempts to communicate 
with any prisoner shall, on conviction 
before a Magistrate, be liable to im¬ 
prisonment . . . Mr. V. L. 

Ethiraj, who appears for ihe accused, 
admits that the second accused has 
committed the offence but says that 
the sentence passed on him is unduly 
severe. As regards the first accused, 
he contends that it is communication 
with a prisoner that made it an of¬ 
fence under the section and that it 
makes only the person who communi¬ 
cates with a prisoner liable to punish¬ 
ment and that a prisoner cannot com¬ 
municate with himself and that a pri¬ 
soner cannot, therefore, commit the 
offence described in cl. (3) of S. 42. But 
the question still remains whether a 
prisoner may not abet the offence, for 
the same section provides that who¬ 
ever abets any offence shall also be 
liable to punishment. The word 
“ abet ” is not defined by the Prisons 
Act, but the General Clauses Act X of 
18 j 7, provides that the word ** abet ” ( 

shall have the same meaning as in the 
Penal Code. Under S. i07 of the 
Indian Penal Code “ a person abets 


Srinivasa Chetty In re. 
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the doing of a thing who intentionally 
aids, by any act, doing of that thing”. 
It is quite possible for a person to 
communicate with a prisoner without 
the latter’s aid or co-operation ; for 
instance, a person may walk into the 
jail and when the prisoner has no in¬ 
tention to speak to him or does not 
even expect that the stranger will 
speak to him, the latter may do so, 
and the prisoner may unintentionally, 
without even an effort hear the words 
spoken. Or, to take another instance, 
the prisoner may find by accident a 
piece of paper which has been intro¬ 
duced into his cell without his know¬ 
ledge, and picking it up, he may find 
that it contains a message fo^ him. 
In these two instances the person 
who communicates with the prisoner 
has committed that offence but the 
communication is made without the 
co-operation of the prisoner. But, if 
the prisoner is aware that a certain 
piece of paper contains a communica¬ 
tion intended for him, receives it ftom 
the warder and reads it, I am inclined 
to think that he has, by his active co¬ 
operation, aided the commission of the 
offence for he, by his acts, facilitated 
the commission of it, and, in fact, the 
commission of the offence would have 
been impossible without the active 

participation in it of the prisoner him¬ 
self. 

In the present case, not only did the 
prisoner read the letter but he also 
wrote a reply and handed it to the 
warder, who was acting in concert 
with the accused 1 and 2. In the view 
I have taken, it is unnecessary to con¬ 
sider what the effect of thi.^ additional 
act on the part of the prisoner is. It 
niay be noted that the first accused 
pleaded guilty and the Magistrate 
thereupon convicted him ; but alto¬ 
gether apart from this, I am prepared 
to hold that he was rightly convicted 
of an offence under S. 42 of the Pri¬ 
sons Act read with S. 107, 1. P. C. 

As regards the sentences passed, I 
have just a word to say. I have been 
told that the act described above con¬ 
stituting a breach of prison discipline 
by the first accused was adequately 
punished under the prison rules ; and 
in my opinion, it is not therefore 
necessary to sentence him to pay more 
than a nominal fine. I therefore re¬ 


duce the fine in his case from Rs. 200 
to one rupee and direct that, if the 
fine has already been recovered, the 
balance shall be refunded to him. As 
regards the second accused, I am of 
the opinion that the punishment 
awarded is unduly severe, and that an 
imposition of a fine of Rs. 50 will meet 
the ends of justice and I reduce the 
fine to Rupees fifty and direct that, if 
the fine has already been recovered 
from him, the balance'shall be refunded 
to him. 

I may add that the learned Crown 
Prosecutor has not very properly 
pressed for severe sentences in the 
circumstances of the case. 

Sentmce reduced, 
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Spencer, J. 

Venkatagurunatha Sastri^ in 

Criminal Rev. No. 807 of 1922, and 
Criminal Rev- Pet. No. 678 of 1922, 
and Cr. Rev. C. No. 692 and Case Ref. 
No. 75 of 1922 D- 16th Feb. 1923, 
against the judgment of the Court of 
the Sub-Divisional 1st Class Magis¬ 
trate of Tinnevelly in Cr. A- No. 36 of 
1922. 

Penal Gode Ss. 420 <&: 406—Breach of trust in 
respect of one's oivn property pledged mth 
another. 

The act of the accused in dishonestly indu 
cing the complainant to hand over the promis 
sory notes, which the accused had pledge n 
with the complainant as security for a loa 
by pretending that he required them to collec 
money from his debtors with the aid of which 
he would poy cash to the complainant, would 
constitute, if proved, an offence of cheating 
punishable under Sect. 420. It is not impossible 
under any circumstances for a person to commit 
criminal breach of trust in respect of his 
own property. In such a case the com¬ 
plainant has some sort of beneficial interest 
in the property and when he gives the notes 
to the accused for a definite purpose and the 
accused dishonestly disposes of them, there 
is both entrustment and dishonest misappro¬ 
priation. [P, 598 c. 1] 

A Narsimha Ji/er— for the Petitioner. 

F, L. Pdhiraj (for the Public^Prosecutor) 

—for the Crown. 

Order.— The act of the accused in 
dishonestly inducing the complainant 
to hand over the promissory notes, 
which the accused had pledged with 
the complainant as security for a loan 
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of Rs. 2,500, by pretending that he 
required them to collect money from 
his debtors with the aid of which he 
would pay cash to the complainant 
would constitute, if proved, an offence 
of cheating punishable under Sect. 
420 of the Indian Penal Code. 

It is argued that ii does not con¬ 
stitute the offence of criminal breach 
of trust (Sect. 406) for which the peti¬ 
tioner has been convicted, for the 
reason that the promissory notes were 
his own, 

i l am not prepared to hold that it 
would be impossible under any cir¬ 
cumstances for a person to commit 
criminal breach of trust in respect of 
his own property. The possession of 
the promissory notes, even without 
lendorsement in the hands of the 
person with whom they were pledged, 
Kvas of some value to the complainant, 
as it gave him control over the 
accused and so long as they remained 
with him prevented the accused from 
using them to discharge the debts due 
by him to other creditors in preference 
to him. The complainant thus had 
some sort of beneficial interest in this 
property and when he gave the notes 
to the accused for a definite purpose 
and the accused dishonestly disposed 
of them in violation of the legal con¬ 
tract he had made with him there was 
both entrustment and dishonest 
misappropriation. 

Thus I do not find any legal defect 
in the conviction. The sentence is no 
doubt light but considering the cir¬ 
cumstances and the absence of a 
finding as to the extent to which the 
complainant was damnified, I decline 
to enhance it. 

Both Criminal Revision Cases are 
dismissed. 

petitions dismissed. 
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Oldfield and RAMESAai, JJ. 

(Kottiiheti) Uamed Haji and others- 
Appellants. 

V. 

The Cfown —Opposite party, 

Cri. A. No. 1070 of 1922, D. 22nd 
Dec. 1922; against the order of the 
Court of the Special Magistrate of 
Manjeri in S. C. No. 6 of 1922. 


V. Crown. 1923 Madra* 

Governor Generals Ordii ance (Malabar I of 
1922) S, 4 (2) {b)~Spectal MaQistrate—Retired 
Officer s appointmeat invalid. 

The only persors, who under Ordinance 1 of 
1922 Sect. 4 (2) (b) can legally be appointed 
Special Magistrates, are “Magistrates who have 
exercised the powers of a First class Magis¬ 
trate for not less than tw'o years.” Where the 
Special Magistrate was, on the date of op- 
pointment retired Deputy Collector, and had 
before and up to his retirement exercised 
first class powers for not less than two 
years. Held he had ceased to be a Magistrate and 
was not one when he was appointed a Special 
Magistrate under the ordinance. His appoint¬ 
ment was therefore invalid. [P 600 C ]] 

B. Rocfer—for the Appellants. 

J. C. A dam {The Public Prosecutor)-{OT 
the Crown. 

Judgment. —We have to deal first 
with an objection to the competence 
of the Special Magistrate, by whom 
the appellants 1 to 6, accused, have 
been convicted The only persons, 
who under Ordinance I of 1922, Sect. 

4 (2) (b) can legally be appointed Spe¬ 
cial Magistrates, are “Magistrates who 
have exercised the powers of a First 
Class Magistrate for not less than 
two years.” M. R- Ry. Dewan Baha¬ 
dur C. Gopalan Nayar the Special 
Magistrate here in question was, as 
the order appointing him, dated 1st, 
July 1922, sliows, on the date a retired 
Deputy Collector. It is not disputed 
by Mr. Pocker for the accused, that 
he had before and up to his retire¬ 
ment exercised first class powers for 
not less than two years. His objec¬ 
tion to this appointment is that he was 
not on 1st July, 3922 a Magistrate, 
because his retirement had determined 
his magisterial powers. 

The learned Public Prosecutor 
hardly disputes that only a person, 
who is already a magistrate, is eli¬ 
gible for appointment as Special 
Magistrate, and that is clearly en¬ 
tailed by the wording of the section. 

He contends that as M- R. Ry. C* 
Gopalan Nayar was a Magistrate on 
the date of his retirement and was 
never deprived of his magisterial 
powers, he continued to be one, 
those powers being merely in abe¬ 
yance in the absence of any local 
jurisdiction, wherein they could be 
exercised and that he was one for the ^ 
purpose of the section. | 

The definition of ‘‘Magistrate” 
in the General Clauses Act (X of 
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18)7) 8336 . 3 (3[) is applicable to the 
intarpra'afetD-i o.il/ of Acts and Re¬ 
gulations, not o^ ai ordinance, and 
is stat jdly not exhaust! ve, and there 
is no definition in tha Criminal Pro¬ 
cedure Coda. Taa only references in 
that Code to the termination of the 
powers of a person, who has been 
made a magistra^.e are in Sect 26 to 
the removal of such persons from 
olBce and in S- 41 to the withdrawal 
of the powers, conferred on him 
by the Local Government, of the 
District Magistrate ; and it is not 
alleged that any action has been 
taken in the case of M. R- Ry. C. 
Gopalan Nayar. But under Sect. 12 , 
Sub Magistrates can be appointed 
only as Magistrates in a district, their 
powers, if they are in Government 
service, being continued under Sect. 
40 in case of transfer to a different 
local area. This is inconsistent with 
the view, for which the learned Pub¬ 
lic Prosecutor contends, since it fol¬ 
lows from it that Magisterial powers 
are recognised by the Code as subsist¬ 
ing only so long as the district or 
local area in which they can be exer¬ 
cised, although not necessarily tliat 
for which they were originally con¬ 
ferred, can be ascertained. The sug¬ 
gestion that, where no such district 
or area is ascertainable, the powers 
are in abeyance, is not, so far as we 
nave been shown, supported affir¬ 
matively by any provision of the 
Lode and it can hardly claim even 

negative support from the absence 

uny provision for the lapse of powers, 
where except in the events tr be re¬ 
ferred to no necessity for such provi¬ 
sion will ordinarily arise. As regards 
one of such events, the temporary 
absence of a magistrate on leave, 
authority is available. For in In the 
Mutter^of Pafrssoram Boorooah (1) the 
learned Judge who dealt with the 
point referred to the possibility that 
what really vacated an office was 
not the going on leave, but the ap¬ 
pointment of another person to it” ; 
although he held on other grounds 
that the section of the Code then in 
force, corresponding with the present 
oect. 40, was not applicable tc the 
Case under decision ; and in Harku v. 


bitaram Kaliyan ( 2 ) it was held expli¬ 
citly that a magistrate’s absence on 
leave made no difference to his right 
under Sect- 40 to exercise the powers 
conferred on him in the local areas, 
to which on his return from various 
periods of leave he was transferred. 
The latter decision was reached with 
reference to the fact, also referred to 
in the former, that an officer on leave 
under the Civil Service Regulations 
retains a lien either on his appoint¬ 
ment or on one of similar character ; 
and the conclusion suggested in the 
one case and reached in the other is 
by this construction reconcilable with 
the principle, which Sects. and 
41 entail, that magisterial powers 
continue, so long as connection with 
a district or local area can be regard¬ 
ed as maintained. Another class of 
cases, more similar to that under our 
consideration, consists in those, in 
which the officer is appointed per¬ 
manently to other duties in the Se¬ 
cretariat or elsewhere dissociated 
from magisterial work, and retains 
no sort of connection .with a district 
or local area, in which he can exer¬ 
cise pow’-ers. Authority regarding the 
necessity for again conferring powers 
on liim on his return to a district is 
wanting. But we have ascertained 
that in each of these classes of cases 
the practice of Government is in ac¬ 
cordance with the principle just refer¬ 
red to. That is to say, powei's are 
not conferred again, where an officer 
has left a district on leav‘d and returned 
to the same district or another, whilst 
they are, if his absence on other duty 
has entailed his dissociation from the 
work of a magistrate and he returns 
to it, his appointment to that duty in¬ 
volving an implicit withdrawal of his 
powers. Such an implicit withdrawal 
is contemplated in Horku v. Siiaram 
Kalyam (2) in the reference to the 
contingency that the magistrate 
there in question had by absence 
without leave or after the end of leave 
lost his appointment- And such a 
withdrawal must follow from the 
resignation of an appointment or its 
termination, such as occurred in the 
case of M. R. Ry. C. Gopalan Nayar 
in as much as his connection with 

(2) [1919] 11 Bom. L. R. 536. ^ 


(1) [1876] 2 Cal. 117. 
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any district or local area, in respect 
of which his powers could with refe¬ 
rence to Sect. 12 be regarded as sub¬ 
sisting, then came to an end. The 
conclusion must be that M. R. Ry. C. 
(Gopalan Nayar had ceased to be a 
Magistrate and was not one, when he 
was appointed a Special Magistrate 
under the Ordinance. His appointment 
was therefore invalid- 

The result is that the appellants 
have not been tried by a legally cons¬ 
tituted Court, that their convictions 
must be set aside and that they must 
be re-tried by the Special Magistrate 
of Malapuram. 

RHrial ordered 
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AYLING and RAMESAM, JJ. 

Cholancheri and Others — 

Prisoners Appellants 

Criminal A. No. 1493 of 1922, D. 
8th Jan. 1923, against the order 
order of the Court of the Special J., 
Malabar, in S. J. C. No. 151 of 1922. 

Evidence Act S. 57 {7)~-Siffn(iture of a gazet¬ 
ted officer. 

The Court can take judicial notice of the 
signature of gazetted officer of the Br. Govern¬ 
ment and therefore the genuineness of his 
signature is not a matter which, unless the 
Court deems it necessary, need be proved. The 
applicability of the Suo-section is not contin¬ 
gent on the exhibition of a copy of the lort 
Saint George Gazette containing a notification 
of his appointment as such officer. [P. 600 C. 2] 

r. L Elhiraj and M. C. Sridharan— 

for the Appellants 

The Public Prosecutor—for the 

Crown. 

Judgment. The nine appellants in 
this case have been convicted of an 
offence under S. 121, Indian Penal 
Code, and sentenced to transporta¬ 
tion for life. They are said to have 
formed part of a body of some 3,000 
Moplahs who marched on Tirur- 
angadi Cutcherry on 20th August 
1921. A small body of police under 
two European Officers endeavoured to 
bring them to a stand and the two 
officers with two head constables 
advanced to parley with the Moplahs. 
They were treacherously surrounded 
and murdered by the vanguard of the 
Moplahs consisting cf about 100 
armed mon including the present ap¬ 
pellants and the small police force 


was driven to retreat. This was the 
encounter which inaugurated the Mo- 
plah rebellion and there can be no 
doubt that if the evidence is accepted 
all those who took part in the attack 
on the police were guilty of an offence 
under S. 121 Indian Penal Code (wag¬ 
ing war against the King. 

A preliminary objection was taken 
by Mr. Ethiraj on behalf of the ap¬ 
pellants that the sanction order (Ex. 
A.) required by S. 196 Criminal Pro¬ 
cedure Code has not been properly 
proved The order purports to be 
signed by Mr. R. A. Graham as Chief 
Secretary to Government and it is ar¬ 
gued that the genuineness of his 
signature should be proved by evi¬ 
dence. It appears to have been the 
custom in cases of this nature to exa¬ 
mine a witness to speak to the ge¬ 
nuineness of the rihief Secretary's 
signature; but the learned Public Pro¬ 
secutor points out (and in our opinion 
rightly) that under S* 57 (7) of the 
Evidence Act, the Court can take 
judicial notice of this Officer’s signa¬ 
ture just as of his accession to office, 
name, title and functions and the 
genuineness of his signature is not a 
matter which, unless the Court deems 
it necessary, need be proved- 

To this Mr. Ethiraj replies with 
reference to the closing words of cl. 
(7) that its applicability is contingent 
on the exhibition of a copy of the 
Fort Saint George Gazette containing 
a notification of Mr. Graham’s ap¬ 
pointment as Chief Secretary. 

We do not think this is the inten¬ 
tion of the Section. All that appears 
to be meant is to limit the application 
of the clause to what is known a 
“Gazetted Officers” that is, Officer 
whose appointment^ are notified in 
the Gazette of India or Local Govern¬ 
ment Gazette. Of course if there is 
any question or doubt as to whether 
the Officer of whose signature, acces¬ 
sion to office, name, title or functions 
the Court is asked to take judicial 
notice, falls in this category, it would 
be the duty of the Court to satisfy it¬ 
self on the point by the best evidence 
available. But where as in the present 
case, no doubt has ever been raised 
as to the fact of Mr. Graham’s ap¬ 
pointment and its notification in the 
Fort Saint George Gazette, we do not 
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think that the exhibition of a copy of 
the latter was a necessary legal pre¬ 
liminary to the Court taking judicial 
notice of the genuineness of his sig¬ 
nature. 

We may add that our attention has 
been drawn in Court to a notification 
in the Fort Saint George Gazette of 25th 
April 1922 (nearly a month before the 
date of Ex. A) appointing Mr. 
Graham as Chief Secretary to Govern¬ 
ment and that if we had held that the 
exhibition of the Gazette containing 
this notification was necessary we 
should have admitted it under S. 428 
Criminal Procedure Code to cure the 
defect. As authority for such a course 
we are content to rely on the obser¬ 
vations of the learned Chief Justice in 
Varadardjulu N<fida v. h^ing Em- 
peror (I). 

Passing to the merits of the case, 
the only question is whether we can 
rely on the evidence adduced to sliow 
that the appellants formed part of the 
band which fell upon and hptchered 
these four servants of the Crown* 
We have the evidence of four eve- 
witnesses (prosecution witnesses Nos 
E _ 2, 3 and 4) wlio all agree that tlie 
ohicers were murdered by a l)and of 
about 100 persons armed witii knives, 
swords, and sticks, and that the appel¬ 
lants were among these 100 iKmsons 
although they cannot speak to any 
individual action. Prosecution witnes¬ 
ses Nos. 1, 2 and 6 are consta])les 
forming part of the small force who 
saw what occured from a distance of 
twenty or thirty yards. Prosecution 
witness 4 is an amshom peon who 
witnessed it from a vei’andah only 
three or four yard^ away. The occur¬ 
rence was at mid-day and the appel- 
lantsare persons well known to all tliese 
witnesses so that there is no reason 
why they shouhl not have noticed and 
recognised them and been able to speak 
with certainty to their identity. 

There is corroborative evidence 
of two other witnesses, prosecution 
witnesses Nos* 5 and 9 who did not 
witness the actual encounter but de¬ 
pose to the presence of the appellants 
in the mob which gathered at Kizha- 
^P ^lli and was harangued by the 

(1) (1918) 42 Mad. 885-36 M. L. J- 
64—(1919) M. W. N. 669—20 Cr 
L. J. 455—51 I. C. 343. 


notorious Moplah leader Ali Musalari 
before proceeding to Tirurangadi. A. 
third witness, prosecution witness 
No 6, who gives similar evidence has 
not been relied on by the Special Judge 
and although we should not ourselves 
reject his evidence as without value, 
it is inferior to that of the others, and 
we may leave it out of consideration. 

If prosecution witnesses Nns. 5 and 
9 are speaking the truth the direct 
evidence of prosecution witnesses Nos. 
1 to 4 as to the participation of ap¬ 
pellants in the crime is very power¬ 
fully corroborated whether we look to 
the possibility of a mistake or deli¬ 
berate false testimony on the part of 
the latter. For there can be no doubt 
that it was the same assemblage which 
Ali Musaliar harangued at Kizha- 
kepalli which attacked the Police at 
Tirurangadi. 

Endeavours have been made to dis¬ 
credit the testimony of both sets of 
witnesses on the score of private en- 
mit'' IK a motive for false testimony. 
The special Judge has carefully dealt 
with this in lu< judgment and has in 
our opinion come to a right conclu¬ 
sion. Such prior feeling as has been 
e<tablis]ied in evidence is limited to 
prosecution witness No. 2 and P. W. 

9 who may be in a position to influ¬ 
ence ])rosecution witness No. 5, Pro¬ 
secution Witnesses Nos. 1, 3 and 4 are 
unaffected by it. No cause of ill-feel¬ 
ing of a really serious nature is elicit¬ 
ed in the case of prosecution witness 
No- 9: and although the alleged en¬ 
mity in the case of prosecution 
witness No. 2 lias its origin in a 
murder case of 1917, in winch the 
latter’s father-in-law was one of the 
accused, we agree with the Judge in 
thinking that it is hardly a likely 
cause for the malicious implication of 
the accused in this case. 

The suggestion that accused have 
been falsely implicated merely as be¬ 
ing notorious rebels concerned in 
other incidents of the rebellion is too 
flimsy for serious consideration. 

In our opinion the evidence of the. 
above witnesses may be safely 
accepted. 

'-V e confirm the oonviction and 
sentences and dismiss the appeal. 


Appeal dismissed 
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Oldfield ajnd Krishnan. JJ. 

Raja Raji’-swara Sethupathi-RetitioneT. 

V. 

Arunachalam Chettiar — Respondent. 

C. M. P. Nos. 1642 and 1643 of 1922, 
D. 30th November 1922. 

(а) ' ivil P. C. S. IIO—Suits decided by the 
same judgment. 

The two suits in question involved substan¬ 
tially the same questions for determina¬ 
tion, and ere determined in first Court by 
two distinct judgments but in the High 
Court, they were no doubt originally heard 
together and decided by one judgment Jiut 
afterwards in one appeal there was an appli¬ 
cation for review of that judgment and even¬ 
tually that appeal wes reheard on review and 
another judgment was given; field the-suits 
cannot be said to be decided by one judgment, 
though the judgment on review did not in any 
way modify the other portion of the earlier 
judgment in any way. [P. 6U3 C. 2] 

(б) Civil P. C. S. 109 (c).-— Question of law of 
general interest-Leavp granted in other similar 
appeals. 

The ellect on a particular case of S. 47 C. 
P. C. as debarring the plaintiff from proceed¬ 
ing by suit instead of in execution of a decree 
already obtained, is not a (piestiou of law of 
general interest. The fact that leave has al¬ 
ready been granted in respect of another case, 
involving the same question as the one in 
question, does not render it a fit case. 5 I. C. 
583 Not Foil. fP. 6d3 CM] 

A, Kri<hnn.9wnmi ^yer —for the Peti¬ 
tioner. 

K, V, Krishnasivawi Iyer ,—for the 
Respondent in No. 1642 

X. SwamirKtiha Iyer —for the Respon¬ 
dent in No. 1643. 

Order:—These are applications for 
leave to appeal to His Majesty in 
Council against the decision of this 
Court in Appeal No. 374 of 1919 and for 
consolidation of the suit in question 
in that appeal and the suit in question 
in Appeal No. 373 oi 1919, in respect 
of which leave to appeal has already 
been given, the latter application 
being made under O. 45 R. 4 C. P- C. 
This consolidation is asked for pur¬ 
poses of valuation; and it is not dis¬ 
puted that, unless consolidation is 
allowed, the case in Appeal No- 374 
of 1919 will not fulfil the requirement 
of S. 110 C. P. C. in respect of the 
amount oY the subject matter of the 
suit in the Court of first instance or 


the subject matter in dispute in 
appeal. 

Under O. 45, R. 4 consolidation is 
admissible only when the suits in 
question involve substantially the 
same questions for determination 
and have been decided by the same 
judgment. W® can easily hold that 
the two suits in question before us do 
involve substantially the same ques¬ 
tions for determination. As regardsl 
however the second requirement ini 
the Order, the facts are that the suits! 
were determined in the Court of firsti 
instance by two distinct judgments.! 
In this Court the appeals Nos. 373 
and 374 of 1919, were no doubt origi-l 
nally heard together and decided by 
one judgment. There was however! 
afterwards in Appeal No. 374 of 
1919 an application for review of that! 
judgment and ev.mtually that appeal! 
was reheard on review and another! 
judgment was given on the 3rd No-| 
vember, 1931 The judgment on re-j 
view of that date no doubt did not in! 
any way modify the other portion of! 
the earlier judgment, in respect of! 
which leave to appeal has been gran¬ 
ted and is now asked for That how¬ 
ever does not, in our opinion, affect 
the character of the judgment of the! 
3rd November, 1921. As the judg¬ 
ment is in Appeal No. 374 of 1919 and 
as that judgment is distinct from the 
judgment in Appeal No 373 of 1919, 
the earlier judgment was of course 
adopted, so far as it still stood, in the 
later judgment in Appeal No. 374 of 
1919- But that did not entail that 
the later judgment was not the judg¬ 
ment in that appeal and the final ad¬ 
judication, against which a further 
appeal would have to be taken. In 
these circumstances we cannot hold 
that the second requirement of O. 

45, R. 4, that the suits to be consoli¬ 
dated were decided by the same judg¬ 
ment has been met, since the judg¬ 
ments deciding them were, in our 
opinion, certainly different in the 
Court of first instance and were dis¬ 
tinct in this Court. There is, there¬ 
fore, no room for the application of 
such an authority as Bhagwan Singh v. 
Bhavani Das Bhagwan Das (1). The ' 

(1) (1921) 43 All. 223-18 A.L.J. 
1119—59 LC. 794. 
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petition for consolidation failing, it 
is not possible for us to treat the 
valuation in Appeal No. 374 of 1919 
as fulfilling the requirement of S 110 
C. P. C. 

We are then asked to certify the 
case as a fit one for appeal under S. 
109 (c), C. P. C. The decisions as to 
fitness for appeal with reference to 
that provision are no doubt wide. 
But it seems to be well established 
that there must be some substantial 
question of law of general interest 
involved [See Moti Chand v. Ganqa 
Prasad Si'figh (2) and Sctdagopachatiar 
V. Krishnamoorthy i?ao (3)]. We can¬ 
not see how such a question arises in 
the case before us, since the matter 
for appeal is only the etfect on a 
particular case of S. 47, C. P. C. as 
debarring the plaintiff from proceed¬ 
ing by suit instead of in execution of 
a decree already obtained. 

It is then suggested that the case 
is covered by S. 109 (c) C. P. C. be- 
cau«ie leave has already been granted 
in respect of another case. Appeal 
No. 373 of 1919 involving the same 
question as this. The only authority 
for this very wide construction of S. 
109(c) is Makund SciTjip v. Richard 
Rosa Skinner (4). We are not pre¬ 
pared to act on the principle sug¬ 
gested without more and better 
authority. 

In these circumstances the peti¬ 
tions must fail, and must be dismissed 

with costs. 

Petitions dismissed. 


(2) (1901) 24 All. 174—29 LA. 40-6 
C.W.N. 362—8 Sar. 247—4 Bom. 
L. R. 159 (P.C.) 

(3) (1906) 30 Mad. 185—34 I.A. 93— 
9 Bom. L.R. 66S—4 A.L.J. 333— 
11 C.W.N. 585—17 M.L.J. 240— 
2 M.L.T. 204-5 C.L.J. 566. (P. C.) 

(4) (li)09) 5 I.C. 583. 
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Krishnan. J. 

Vevkaitasnbbaiar and others — Accused- 
Petitioners. 

V. 

The Crown — Respondent, 

Cr. R. C. No. 395 of 1922, D. 15th 
December 1922, from the judgment D. 
27th Feb. 1922 of the Court of the Sub- 
Magistrate of Erode in Criminal A. 
Nos. 23 and 25 of 1922. 

Pei-al Code S. 147— Violence — Meanivg* 

Where the accused were found to have gone 
and beaten on the door, when the complainant, 
fled away to save himself from being beaten 
and shut himself up in his room. Held that 
they used violence. The word violence was 
not restricted to force used against persons 
only but extends also to force against 
inanimate objects. 40 C. 367 Foil. [P. 603 C. 2] 

D. Su:amtnathan-ioT the Petitioners. 

The Public prosecuior-ou behalf of 
the Crown. 

Order :— It is aruued that the con¬ 
viction under S. 147, Indian Penal 
Code, was wrong as no force or 
violence was used to any person and 
that the accused are guilty under S. 
143 only. The definition of force is 
given in S. 349 of the Indian Penal 
Code. Now these accused are found 
to have gone and beaten on the door 
when the complainant fled away to 
save himself from being beaten and 
shut himself up in his room. What¬ 
ever difficulty there may be in bring¬ 
ing the action of the accused within 
the definition of force it is clear they 
used violence which is sufficient 
under S. 14fi of the Indian Penal Code 
to make their offence rioting. This 
view is supported by the ruling in 
SaMA RUDDI V. EMPEROk (1) where 
it was held that the word violence 
was not restricted to force used 
against persons only but extends also 
to force against inanimate objects. 
The accused were therefore rightly 
convicted under S. J47 of the Indian 
Penal Code. 

The fines howevtr seem to me to be 
excessive in the case of Pariah 

(1) (1912) 40 Cal. 367-13 Cr.L J 
821—17 L C. 565. 


604 


Ramchandra Deo v. Gangaraju 


1923 Madras 


accused Nos. 4 to 14. Their fines will 
be reduced to Rupees 10 each; in 
default two weeks rigorous imprison¬ 
ment. The sentences of the others are 
confirmed. Excess fines if collected 
would be refunded. 


Petition partly allowed. 
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Oldfield and Venkatasubba 

Rao. JJ. 

[Sfi Sri Sn) Ramchandra Deo Mahara^ 
julu Garu —Petitioner, 

V. 

5''^ Rajah C^etracherla Oangaraju and 
others —Respondents. 

Civil Mis. Pet. No. 2076 of 1922, D. 
9th Feb. 1923. 

Vizacfapatam Agenctj Rules—{iy20)Rs. 14 and 
2 {S)—Equal or superior jurisdiction. 

The High Court being superior to the Court 
of the Agency Commissioner, can transfer a 
case therefrom to its own file, but not to the 
file of a District Court which is not ejualor 
superior- 33 M 339 Dist. [P 606 C 1] 

P. Eomasundaram —for the Petitioner, 

Y. Suryanarayauij —for the Respon¬ 
dents. 

Order —In 0. S. No. 5 of 1921 on 
his file the Judicial Assistant Com* 
inissioner of the Agency Division 
dismissed an application for the 
appointment of a receiver ; and the 
petitioner before us appealed against 
that order of dismissal to the Agency 
Commissioner. The Commissioner, 
on the ground that one of the parties 
to the proceedings was his ward, 
obtained an order from this Court, 
transferring the appeal to the District 
Court, Vizagapatam. We are now 
asked to transfer it from that Court 
to'the High Court. 

The transfer to the District Court 
was made by us administratively and 
without notice to the. petitioner, no 
dispute as co the correctness or 
sufficiency of the ground on which it 
was proposed being possible; and 
there is accordingly no reason why 
it should not be reconsidered at his 
instance. He urges that it should be, 
because this Court had no power to 


make it or transfer a case from the 
file of the Commissioner to that of 
any Court except the High Court. 
This contention no doubt involves 
that our order of transfer to the 
District Court was ultra vires and 
ineffective and therefore the relief 
required is a transfer from the file of 
the Commissioner, from which the 
appeal has never been removed in 
any legal way, to the file of this 
Court, although that is not what is 
actually asked for in the petition 
before us. But it is not suggested by 
respondents that there is any sub¬ 
stance in the difference. We therefore 
turn to the law to ascertain our 
powers in the matter, observing only 
that neither side disputes the neces¬ 
sity for a transfer to some Court 
other than that of the Agent with 
reference to his position as guardian 
of a party. 

The general power of the High 
Court to transfer from the file of a 
Court, such as that of the Agency 
Commissioner, which is not subject to 
the Civil Procedure Code is conferred 
by Sect. 107 of Government of India 
Act (5, 6, Geo. V, Ch. 61) and is 
exerciseable thereunder subject to 
fulfilment of two conditions, that (1) 
the Court from which the transfer is 
made is subject to the High Court’s 
appellate jurisdiction ; (2) the transfer 
is to another Court of equal or 
superior jurisdiction. The first of 
these conditions is in our opinion 
complied with, because under R- 14 
of the Agency Rules at present in 
force an appeal lies to the High 
Court from “ all decrees passed by- 
the Agency Commissioner upon 
original suits,” and the conclusion 
founded directly on this comprehen¬ 
sive wording cannot be affected by 
the fact, relied on by respondents as 
inconsistent with the application of 
Sect. 107 (a) and therefore of the 
section as a whole, that R. 19 pro¬ 
vides for the submission to the High 
Court of returns, since that provision 
may have been made simply for 
convenience and completeness or with 
reference to Sect. 107 proviso. 

The respondents have been referred 
to the decision in MAHARAJAH OF 
JeypORE V. PapaYamMA (1) as neg^ 

(1) (1900) 23 Mad., 329. 
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tiving this Court’s power to transfer, 
not only to the District Court (con¬ 
sistently with petitioner’s contention), 
but also to its own file. It is not 
material that this decision was 
given under Sect- 15, Indian High 
Courts Act (24, 2-5, Viet., Ch. 104), 
because that section has been re¬ 
enacted in almost identical terms in 
the section of the Government of 
India Act above referred to; but it is 
material to both the points above 
stated that a different set of Agency 
Rules was promulgated on 9th Nov¬ 
ember, 1920, in the Fort St. George 
Gazette, Part. 1, page 1425, and 
governs the present case. For as 
regards the point at present under 
consideration the appellate jurisdic¬ 
tion of This Court was sustained in 
the judgment of White, C. J., with 
reference to R. 21 and was negatived 
by Benson J.. mainly with reference 
to the exclusion from that jurisdic¬ 
tion of the class of suits referred to 
in R, 22 of the Rules then in force, 
transfer of a suit of that class being 
(it may be added) in fact in question. 
Whilst however the former R. 21 is 
reproduced without substantial differ¬ 
ence in the present R. U, the proviso 
to the present R. 2 (3) which deals 
with cases of the nature of those 
dealt with in the former R. 22, tho.se 
in which the succession to or an 
interest in the estate of a Chief is in 
dispute, differs from it materially, 
because it entirely excludes such cases 
from the jurisdiction of the Courts 
and from trial as suits, was maintain¬ 
ed, but, the fact on which Benson. J., 
to some extent relied, the appeal was 

to the Governor-in-Council and, if it 
was las the rule provided) referred to 
the Sadder or High Court for decision, 
the decree could be carried into 
execution only with his permission. 
No such derogation from the High 
Court’s appellate jurisdiction is recog¬ 
nised in the present Rules, and 
accordingly we have not to take into 
consideration the main ground on 
which Benson, .I’s., conclusion was 
rounded. It may be true that the 
suit in connection with which in the 
present case the appeal to the Com¬ 
missioner was filed, is (as respondents 
contend) of the description referred 
to m the former R. 22 and in the 


present R. 2 (3). But, if so, that is 
merely possible ground for objection 
to the Court’s jurisdiction at the trial; 
it cannot be urged on the present ap¬ 
plication and is not material to the 
disposal of the general question of 
construction at present under discus¬ 
sion. On that question we must hold 
that the High Court has appellate 
jurisdiction over the Court of the 
Agency Commissioner. 

The learned Judges in Ifaharajah 
u/ Jeypore y Pupayamma (1) were 
agreed in holding on the second ques¬ 
tion stated above that a District Court 
was not of ‘ equal or superior 
jurisdiction ” to that of the Agent 
(corresponding with the Agency Com- 
mis.sioner in the present Rules), 
White, C. J., referring anparently in 
this connection only to an argument 
based on the policy of the legislature, 
on which Benson, J./had relied gene¬ 
rally, and also exp'ressing an opinion 
against the general power of High 
Court to transfer suits from an 
Agency Court to itself. Regarding 
the merits of this argument, which 
ha.s also been pressed on us, that the 
policy of the legislature is indicated 
as being against any power of trans¬ 
fer by its provision of special statutes 
and statutory rules adopted to the 
backward condition of the agency 
tracts, to which the developed pro¬ 
cedure of the ordinary Courts would 
be unsuited, it would with all respect be 
sufficient to say that the true inference 
from the existence of such provision 
is in favour of discrimination in the 
use of ihe power of transfer, not of 
its absence and of the absence of any 
means of protecting an Agenev liti¬ 
gant against a disqualified Judge. 
But we need not pursue this considera-^ 
tion further, because, whatever its 
weight when (as those learne i Judges 
thought) the language of the Rules 
they were construing admitted of 
doubt or a secondary interpreta¬ 
tion, it IS inadmissible to control the 
clear language, with which we are 


A ■ ■ ^ 


aireaay reached with 
reference to the comprehensive word¬ 
ing of Rule 14, that the High Court 

has appellate jurisdiction over the 


Marimuthu Naidu 

Court of the Agency Comniis«iioner, 
in fact precludes all doubt that the 
one is superior to the other, the 
exercise of appellate jurisdiction 
being the clearest test of superiority, 
and only the position of the District 
Court remains for consideration. In 
favour of equality (superiority is not 
alleged) between it and the Court of 
the Agency Commissioner there is, 
so far as we have been shown, only 
the fact that the original pecuniary 
jurisdiction of both is unlimited. On 
the other hand the powers, which 
each can use in disposing of cases 
differ widely, as the learned Judges 
have shown in Makarajak of Jeypore y. 
Papayamiwi (Lj; and those differences 
.remain under the Rules now in force. 
There can be no comparison and no 
question of equality between Courts 
so differently Constituted. The con¬ 
clusion must accordingly be that the 
High Court, being superior to the 
Court of the Agency Commissioner, 
can transfer a case therefrom to its 
own file, but not to the file of a 
District Court which is not equal 
or superior. 

This being so, we hold that the Ap - 
peal numbered in C M. A. No. 2 of 
1922 on the file of the District Court 
of Vizagapatam has never been 
legally transferred from the file of 
the Agency Commissioner and trans¬ 
fer it to the file of this Court 
for disposal. 

^ / 

O-ise^J^ra^ to the High Court 

y' - 
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Odgers, J. 

Marimuthu Naidu and others —Accus¬ 
ed Petitioners. 

Criminal Rev. No. 546 of 1922, and 
Criminal Rev. P. No. 468 of 1922, D. 
8th Feb. 192 from the judgment of the 
Court of Sessions of i^^ast Tanjore Divi¬ 
sion, at Negapatam in Cr. A* No, 13 
of 1922. 

Penal Code S. 141 and S, 14^-Violence use 
hy some. 

A toddy shop was pulled down; and spsthes 
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of toddy trees of coasiderable value were cut 
and destroyed. There was no evidence of force 
being used to any other person; but violence 
was certainly used. Held that though the 
petitioners were not the actual persons res¬ 
ponsible for the violence used, yet they were 
rightly convicted under S. 146 being members 
of an unlawful assembly. [p. 606 C. 2] 

T. V. Muthukrishna Iyer —for the 
Petitioners. 

The Public Prosecutor —for the Crown. 

Judgment.-Inthis Revision petition 
it is urged that the learned Sessions 
Judge has not considered the defence 
evidence or more accurataly, has con¬ 
firmed the conviction of the petitioners 
on insufficient or no evidence. I have 
carefully considered the evidence on 
which the Sessions Judge’s findings 
are based; and I cannot say there is 
no evidence to support them. It is a 
question of inference from the evi¬ 
dence and in my opinion the Sessions 
Judge was entitled to draw an infe¬ 
rence from it ae-ainst the petitioners. 

It is admitted that the accused were 
members cf an unlawful assembly 
under Sect. 141, but it is urged that 
the conviction for rioting under Sect. 
146 cannot stand as no force or vio¬ 
lence was used. A toddy shop was 
pulled down; and spathes of toddy 
trees of considerable value were cut 
and destroyed. True there is no evi¬ 
dence of force being used to any other! 
person; but in my opinion violence! 
was certainly used and I agree with 
the observations in Samaruddi v. 
peror (1). I am also in agreement 
with the findings of the learned Ses¬ 
sions Judge as to the common object 
of the unlawful assembly. It was to 
propagate the temperance campaign 
by such means as were in fact 
employed- It is not necessary to 
show that the petitioners were the 
actual persons responsible for the 
violence used though there is evi¬ 
dence which might support such a 
position. In my opinion, the convic¬ 
tion is right and there is no ground to 
interfere with it in revision. As to 
Sect. 106, the argument is that as the 
petitioners were not guilty of rioting 


(1) (1913) 40 Cal. 367-13 Cr. L. J. 
821—17 L C. 565. 
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Rajagopala Iyengar v. Ramanuja Iyengar. to? 


but only of being members of an 
unlawful assembly, actual breach of 
the peace must be proved. There is 
no room for this contention if the 
petitioners were rightly convicted of 
rioting which is expressly provided 
for in Sect. i06. The order as to se¬ 
curity is therefore right and this and 
the sentence are confirmed. 


Petition dismissf>d. 
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Oldfield and venkattasubba 

Rao, JJ. 

Rujayopala Petitioner. 

V. 

Ramanuja Iyengar and others —Res¬ 
pondents. 

Civil Rev. Petition No- 1 of 1923, 
and Civil Mds. Petition No. 7 of 1923 
J). 2nd Feb. 1923, to revise the order 
of the Sub. Judge of Tanjore D. 30th 
October 

(а) Evidence Act S. IGS—Scope. 

Section 163 does not render proof of the 
document to bo exhibited unnecessary or alter 
the normal incidence of that burden. [P.608 C.l] 

(б) Civil P. C, S. 115—Wrong view as 
to burden of proof. 

The defendants in response to the plain¬ 
tiff s petition for discovery produced certain 
accounts and at a later date produced further 
accounts. Those accounts were before the 
Court and, the suit being for an account of 
the profits of properties which had been in 
the possession of the defendants and their 
father, they would have been most material in 
arriving at the amount, to which the plaintiffs 
were entitled. The plaintifls having inspected 
the accounts, brought to the notice of the lower 
*^ourt that they did not admit their genuine¬ 
ness or completeness. The case standing thus 
the lower Court held that as the accounts 
had been inspected by the plaintiffs, the de¬ 
fendant’s vakil was entitled to insist on the’r 
being exhibited in spite of the objection from 
the other side that they were not genuine 
^d ought not to be exhibited without proof* 
Held the burden of proof was on the defend’ 
danta and the Court committed a material 
irregularity, which should be set aside, 


T, R. Ramckandra Iyer and K, R' 
Rangaswami lyengat—ior the Appel¬ 
lants, 

C. V. Ananihakrishna Iyer and A, 
Srinivasachari^ior the Respondents. 

Judgment.— That the general 
course of the proceedings in this case 
has been deplorable will be clear, 
when it is stated that, although they 
began in 1914, they still are not with¬ 
in measurable distance of any conclu- 
sion.We however are particularly con¬ 
cerned only with the order, which we 
are asked t*^ revise and which was 
passed on 30*10 1922 

The facts shortly are that much 

earlier in the case the defendants in 

response to the plaintiff’s petition for 

discovery produced certain accounts 

and at a later date produced further 

accounts. Those accounts were 

before the Court and, the suit being 

for an account of the profits of 

properties, which had been in thel 

possession of the defendants and theirl 

father, they would have been mostl 

material in arriving at the amount, to 

which the plaintiffs were entilled I 

The plaintiffs, having inspected the 

accounts, brought to the notice of the 

lower Court that they did not admit 

their genuineness or completeness. 

The case standing thus, the lower] 

Court has held, that as the accounts] 

have been inspected by the plaintiff's,] 

the defendant’s vakil is entitled to| 

insist on their being exhibited in] 

spite of the objection from the otheri 

side that they are not genuine and] 

ought not to be exhibited without 
proof. I 

The lower Court justified this with 
reference to Section 163 Indian Evi 
dence Act and, if it meant simply 
that the defendants were entitled to 
have the accounts exhibited, subject 
to proof and that, as they relied on 
them, they would be bound to prove 
them, the plaintiffs being entitled 
to adduce counter evidence, we could 
find no fault. But the plaintiffs in 
the first page of the affidavit of 
3 I 7 IO- 2 I say (and it is not contradic¬ 
ted) that the lower Court at once 
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called upon them to adduce evidence 
about the genuineness or otherwise of 
the said accounts ” That was in no 
way justified by section 163 of the 
Evidence Act. For section 163 does 
not in our opinion, render proof of 
document to be exhibited unneces¬ 
sary or alter the normal incidence 
of that burden. We do not think it 
necessary to decide in these proceed¬ 
ings whether section 163 is appli¬ 
cable to accounts produced under the 
discovery procedure or only to ac¬ 
counts produced afttr the trial has 
begun. It is sufficient that it includes 
nothing relating to the burden of 
proof or the necessity for the proof, 
prescribed in the other sections of 

the Act. 

We are, of course, unwilling in 
revision to interfere with an order 
passed by the lower Court in a pend¬ 
ing trial and we should not do so in 
the present case, if it were not pos¬ 
sible to isolate the point, on which 
our interference is asked for. Her*^ 
however we think that, in ruling as 
it did and deviating from the usual 
course, in accordance with which 
the burden of proof was on the de¬ 
fendants, the lower Court commit¬ 
ted a material irregularity, which 
we should set aside. 

The application before us for a 
transfer of the case is founded on 
the alleged perversity of the lower 
Court’s order and procedure and on 
certain oral observations, which it 
is alleged to have made. We do not 
think those observations, if they were 
made, merit serious notice ; and we 
can find nothing except a mistake, 
which there is no reason for doubt¬ 
ing was made in good faith. There is 
accordingly no reason for a transfer. 

Our attention has been invited to 
the memo by defendants dated 30 
10—22, in which the 1st defendant 
declined to supplement the evidence 
already given. They did so, so far 
as we can understand in consequence 
of the lower Court’s ruling just 
dissented from. They must be al¬ 
lowed. if so advised, to reconsider 
their refusal to adduce further evi¬ 
dence. 


C. R. P. No. 1 of 1923 is allowed to 
the extent stated* C. M. P. No. 7 of 
1923 is dismissed. Costs will be costs 
in the cause and will be provided 
for in the lower Court’s decree. 

Jteviaion allowed. 
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Spencer. J. 

Kama Kondiah and others —Accused. 

Criminal Rev. No. 857 of 1922, and 
case R. No. 88 of 1922 D. 26th Jan. 
1923., 

Cattle Trespass Act S, 24—'Rescue 

Driving cattle by shouts and cries does 
onstitnte rescuing them under Sect. 24. 

The Public Prosecutor—‘ior the Crown. 


Order 

f 

The Sub-Division Magistrate’s opi¬ 
nion that driving cattle by shouts and 
cries does not constitute rescuing them 
under Sect. 24 of the Cattle Trespass 
Act is erroneous. Inducing an animal 
to move may even amount to using 
force (see definition in Sect, 349 of 
the Indian Penal Code and illus¬ 
tration (h) to that section) so that 
even if the Magistrate is right in 
saying that the V7ord rescue implies 
the use of force or violence, it does 
not follow that there was no force 
used in this case. 

The reasons givtn for acquitting 
the accused are unsound, the acquittal 
is set aside, and the appeal must be 
reheard, and disposed of according to 
law 

Order set aside ; Case remanded. 
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Full Bench 

Schwabe C.J., Phillips, Deva- 
DOSS, Venkatasubba Rao and 

Wallace, JJ. 

Varisai Rowther and another —Peti¬ 
tioners. 


V 

The Crown —Opposite Party 

Or. R. C. No. ;^84 of 1922 and Cr- 

R. P. No. 333 of 1922 D/- 22nd Decem¬ 
ber 1922, to revise the judgment of 
the Sub-Divisional Mag. of Ramnad 
in Or, A. Nos. 10 Sz 15 of 1922. 

Criminal P. CSs: 342 <& 5S7 -— Questioning 
the accused after examining the re-called pro¬ 
secution witnesses—Omission not illegal. 

Cross-examination of re-called prosecution 
witnesses under S. 256 is not an examination 
of prosecution witnesses within the meaning 
of 8.343 and therefore omission to question 
the accused after this examination of re-c»lled 
prosecution witnesses is not an illegality. This 
cross-examination is rather an evidence for 
the defence than evidence for the prosecution 
1923 M. 512- 45. Mad, 820- Overruled 6. P.L.J, 
644 Diss. (P 611 Cs 1, 2] 

Devadoss J.— The contention that, if an 
accused person cross-examines any of the 
prosecution witnesses under S. 256, the Ma¬ 
gistrate is bound once more to examine the 
accused generally on the case seems untenable. 
8. 342 means only that the examination of the 
accused should take place after the prosecu¬ 
tion has placed its whole case before the 
Court. The accused in a warrant case has 
three opportunities of cross-examining the 
prosecution witnesses; once before the charge 
is framed, secondly under 8. 256 and thirdly 
after he has entered on his defence. The words in 

S. 342 “after the witnesses for the prosecution 

have been examined,” cannot reasonably be in¬ 
terpreted to mean “ after the accused has chosen 
to exercise his right of cross-examination at the 
very end of his defence.' [P 613 Cs 1, 2] 

Venkatsuhbarao (Dissejitiug). The de¬ 
cision in 1922 Mad 512-45 Mad 820 is correct. 

[P 618 Cs 2] 

S, Swaminathan —for i\iQ Petitioner. 

The Public Prostcnior —for the Crown 

Order of Reference 
to a Full Bench. 


Krishan, J, —The point tak 
here is based on Marwla Muthu V 
nian and others^ in re (1). This po 
is being taken in a good many 
and It is argued that the trial 

(1) i922 Mad 512—45 Mad 820 

M.L.W. 420—43 M.L.J 402- 
M.W.N. 601—71 I.C. 952. 

1923 M—77-78 


the lower Courts is vitiated entirely 
by the omission to question the ac¬ 
cused after the taking of the prose¬ 
cution evidence is completed. I am 
inclined to think this requires further 
consideration. The case is referred 
to a Bench. 

Order. —This petition will be dis¬ 
missed. We propose now only to 
say that the Court are of opinion that 
the recent decision of Oldfield and 
Ramesam, JJ in ’/'> re Maruda Muthu 
Vannian and others (1) is wrongly 

decided and cannot be relied on a 
future occasion. What our reasons 
are for that judgment will be stated 
later on. Maruda Muthu Vannian In 

re (1) is wrong and as there are many 
cases pending, it is right that the 
view of the Court should be stated 
as soon as possible though there must 
be some sliglit delay in formulating 
our reasons. 

Order of the Full Bench. 

Schwabe, C. J.— This Criminal Re¬ 
vision Petition has been ordered to 
be referred to a Full Bench by rea^^on 
of a large number of similar cases 
pending in which decisions of Ma¬ 
gistrates throughout the Presidency 
would be vitiated if the recent deci- 
si<m of this Court in In re Maruda Maihu 
Vannian (1), was correctly decided. 

The facts are that the accused were 
charged by the police in a wurrant 
case for receiving stolen property 
before the Second Class Magistrate of 
Parainakudi. The procedure adopted 
by him was the following. Witnesses 
for tlie prosecution were examined. 
The accused being given the oppor¬ 
tunity to cross-examine the witnesses 
when their examination was completed, 
did not avail themselves of that op¬ 
portunity. The accused were then 
questioned generally on the case 
for the purpose of enabling them to 
explain the circumstances appearing 
from the evidence against them, and 
they stated that they would put in 
a written statement. The Magistrate 
then, under S. 2.54 of the Criminal 
Procedure Code, being of opinion 
that there was ground for presuming 
that the accused -had committed an 
offence which is triable as a warrant 
case and which he was competent to 
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try, framed in writing a charge 
against the accused under S. 411 of 
the Indian Penal Code. The accused 
pleaded not guilty and the case was 
adjourned At a later date, at their 
request, and in exercise of their 
rights under S. 256 Criminal Proce¬ 
dure Code, the prosecution witnesses 
were recalled for cross-examination 
by the accused, and where necessary, 
were re-examined. Evidence was 
then called for the defence and the ac¬ 
cused through their-counsel addressed 
the Court. The accused were not 
further questioned generally on the 
case after the cross-examination 
and re-examinat’on of the pro¬ 
secution witnesses. It is con¬ 
tended that the omission to question 
the accused again at this stage was 
an illegality, being a failure to com¬ 
ply with S. 342 and vitiated the 
whole trial. The point was not taken 
before the Magistrate who heard the 
case or on appeal before the Sub- 
Divisional Magistrate of Ramnad 
who affirmed the conviction, but 
comes before us in Revision- 

S. 342. Criminal Procedure Code, 
requires in all cases that the ac¬ 
cused shall be questioned generally 
on the case in order to enable him 
to explain any ircumstance appear¬ 
ing in the evidence against him, and 
this has to be done, in the words of the 
'Section, “after the witnesses for the 
prosecution have been examined and 
before he (the accused) is called on 
for his defence.’' That this is manda¬ 
tory and not discretionary has been 
held in many cases and I think by 
all the High Courts in India, and 
this must be taken as established, 
that failure to comply with the terms 
of the section is an illegality vitiating 
the trial and not a mere irregularity 
which can in a proper case be ex¬ 
cused under S. 537 of the Criminal 
Procedure Code has also been held 
in many cases, though that has not 
been with such unanimity. In my 
judgment, failure to comply with 
the provisions of S. 342 is an illega¬ 
lity and that must be considered as 
established in this Presidency. 

The question remains as to the 
point of time at the trial when this 
questioning of the accused has to 
take place. Under the section it 


must be after the prosecution witnes¬ 
ses have been examined and before 
the accused is called on for his de¬ 
fence. In my judgment “ after the 
prosecution witnesses have been exa¬ 
mined ” means when the prosecu¬ 
tion has finished calling evidence. 
Generally speaking, in most cases, the 
examination will include the cross- 
examination and re-examination of 
the prosecution witnesses, if there 
is any. 

In Sessions cases this will always 
be the casf^ as the witness remains in 
the witness-box until the re-exami¬ 
nation is complete. But the position 
is different in proceedings before 
Magistrates. In a warrant case, which 
is all we are concerned with her-*, the 
procedure authorized by the Code is 
that the prosecution witnessess are 
called and can then be cross-exami¬ 
ned on behalf of the accused 
and if necessary re-examined. 
The prosecution witnesses called 
at this stage are generally the whole 
prosecution evidence and the prose¬ 
cution is closed. The Magistrate 
then either dismisses the case on the 
ground that no case is made out 
or, after questioning the accused gene¬ 
rally to enable him to explain any cir¬ 
cumstance appearing against him from 
the evidence^ formulates a charge 
under S. 254, Criminal Procedure 
Code. The charge is then read over 
and explained to the accused under 
S. 255 and he is asked whether he is 
guilty or has any defence to make. 

This procedure is directly in accord¬ 
ance with the Code, and it is difficult 
to see how any other is possible It : 
may be that the accused is not going ' 
to ask that the witnesses for the pro- ^ 
secution be recalled for cross-examina- 1 
tion under S. 256, but proposes at 
once to call his evidence; or it may be ^ 

that he is not going to call any j 

evidence, but to rely only on his 
address to the Court. In either event 
he will have been called on for his 
defence and by the words of the 
statute, the questioning has to be after 
the termination of the prosecution 
evidence and before he is called on 
for his defence. It is true that, under 
S. 256, although he has not availed j 
himself of the first opportunity I 
of cross-examining prosecution I 
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witnesses, he can avsk for them to be 
recalled for that purpose That does 
not in my judgment make that cross 
examination part of the examination 
of the prosecution witnesses within 
the meaning of S. 342- Nor does re¬ 
examination generally amount to 
giving fresh evidence for the prosecu¬ 
tion, but is merely explanatory of the 
cross-examination. If new and ma¬ 
terial matter in support of the prosecu¬ 
tion ca'?e is elicited in cross-examina¬ 
tion or in the re-examination, it is 
de'-’irable that the accused should 
again be questioned on the case and 
asked generally to explain the circum- 
sta?nces, and, indeed, if fresh evidence 
on material matters in support of the 
prosecution case were elicited in re¬ 
examination, it would probably be 
obligatory on the Court to question 
the accused on that It is open to the 
prosecution to call fresh evidence 
after the formulation of the charge, 
and if this is done, on the termination 
of that evidence, the accused must be 
questioned generally under S. 342 after 
this further examination of the pro 
secution witnesses. This procedure 
provides a reasonable method of car¬ 
rying out the obligation of the statute 
in the interests of the accused, the 
object being that he should have an 
opportunity of explaining the pro¬ 
secution evidence after it is complet¬ 
ed That this is the proper inter¬ 
pretation and in fact the only work¬ 
able one seems clear from an exami¬ 
nation of S. 257, because that sec¬ 
tion provides that after the accused 
has entered upon his defence, the 
Magistrate may on the application of 
the accused have the prosecution 
witnesses re-called for examination, 
pie questioning of the accused under 
‘S. 342 has to take place before the ac¬ 
cused is called on for his defence, and 
it follows that if this cross-examina¬ 
tion of re-called prosecution witnesses 
is examination of prosecution witnesses 
within-the meaning of S. 342, it would 
be impossible to comply with the 
statute, because the questioning would 
then be taking place after the accused 
had been called on for his defence and 
not before as the section requires. It 
was probably for this reason that the 
word examination*’ is used in S. 342, 
so that in warrant cases, in which 


under the earlier section the 
cross-examination of prosecution 
witnesses might take place after 
the accused had been called on for 
his defence, the time occupied in this 
cross-examination should not be in¬ 
cluded in the time before which ques- 
tionine: was to take place. Nor is 
there anything unreasonable in this 
because the accuspd has already had 
an opportunity of cross-examining 
and knows the whole force of the pro¬ 
secution case, and if he chooses to 
exercise his right of cross-examina¬ 
tion at a later stage, this -^ross-exa- 
mination can be fairly treated for the 
purpose of this section as being rather 
evidence for the defence than 
evidence for the prosecution. 

Direct authorities against this view 
are Mitarjit Singh, v. E nppior (2) in 

which it was held that examination 
under S. 342 means examination-in- 
chief, cross-examination and re-exa¬ 
mination, and In re Marud'i Muthu 
Vonmand) to the same effect, but with 
neither of these, for the reasons given 
above, do 1 agree. 

In the result, this petition will be 
dismissed. 

Phillips, J .—I agree. 

Wallace, J. —I agree. 

Devadoss, J.-The question referred 
to the Full Bench is whether a trial is 
“vitiated entirely by the omission to 
question the accused after the taking 
of the prosecuti n evidence is com¬ 
pleted.” The objection that the trial 
is vitiated by such an omission is 
based upon a recent decision of a 
Bench of the High Court in In re 
Mnrnda Muthu Vannian (1) which, in 
the opinion of Krishnan, J,, required 
further consideration. 

[After dealing with the facts his 
Lordship proceeded:] 

It may be taken as settled law that 
the omission to examine the accused 
under S.342, Criminal Procedure Code, 
generally on the ca e after the pro¬ 
secution witnesses have been examin¬ 
ed is an illegality and not an irregu¬ 
larity. which vitiates the whole trial. 
Two questions have to be settled in 
this case. The first is, when should 

(2) 119211 6 P.L.J. 644-2 t.L.T, 
520-22 Cr. L. J. 697—63 LC. 825 
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the examination of the accused take 
place in order to comply with the 
mandatory provisions of S. 342, and 
the second, whether the examination 
prior to the close of prosecution case 
will fulfil the requirements of S. 342. 
The first clause of S. 342 consists of 
two portions. The first is optional 
with the Court and the second is obli¬ 
gatory on the Court/** 

The non-compliance with the 
first portion does not render a 
trial illegal or the proceedings 
irregular; and under the second 
portion it is the duty of the Court to 
question the accused, and that after 
the witnesses for the prosecution have 
been examined and before he is called 
on for his defence. Chapter XX of 
the Criminal Procedure Code relates 
to the trial of summons cases by Ma¬ 
gistrates, Chapter XXI relates to the 
trial of warrant cases by Magistrates, 
Chapter XXII relates to summary 
trials, and Chapter XXIII relates to 
trials by High Courts and Courts of 
Session. Under S. 245, the Magistrate 
may, if he thinks fit, examine the 
accused, but he is not bound to do so. 
Under S- 253, the Magistrate may 
examine the accused if he thinks 
necessary. S. 342 is in the Chapter 
containing general provisions as to 
inquires and trials. Under S. 209, 
v’’hich is in the Chapter relating 
to inquiry preliminary to com¬ 
mitment, the Magistrate may if 
he thinks necessary “ examine the 
accused for the purpose of enabling 
him to explain any circumstances 
appearing in the evidence against 
him. ’’ S. 342 makes the examination 
of the accused obligatory (.nly in 
cases wherethe accused is called on for 
his defence. A Magistrate may dis¬ 
charge an accused without framing a 
charge, in which case his non-exa¬ 
mination would not vitiate the pro¬ 
ceedings. But where a Magistrate, 
or Judge in a sessions trial, finds that 
the prosecution has made out a case 
which the accused has to meet then it 
is incumbent upon the Magistrate or 
Judge to question the accused general¬ 
ly on the case for the purpose of 
enabling t e accused to explain any 
circumstances appearing in the evi¬ 
dence against him. It may be taken 
that the stage at which the examina¬ 


tion is to be held is before the accused 
is called on for bis defence. In the 
chapter relating to the trial of war¬ 
rant cases, provision is made in S. 254 
for the framing of a charge against 
the accused before the whole of the 
prosecution evidence is completed, if 
there is ground for presuming that the 
accused has committed an offence 
triable under the Chapter. The 
difficulty in interpreting S.342 is caused 
by the amendments to Ss. 254 and 256, 
which were made in the Criminal 
Procedure Code of 1898. Under 
the Code of 1882, under S. 252 
the Magistrate was required to “take 
all such evidence as may be produced 
in support of the prosecution,’* and 
under S. 254, “If when this evidence 
and examination have been taken and 
made, the Magistrate is of opinion 
that there is ground for presuming 
that the accused has committed an 
offence triable under this Chapter, he 
should frame a charge in writing 
against the accused.*’ Under the Code 
of 1882 therefore the Magistrate could 
not frame a charge against the accused 
till the evidence for the prosecution 
was 'completed. Under the Code of 
1898 the Magistrate could frame a 
charge before the prosecution evi¬ 
dence is completed, if he thinks there 
is ground for presuming the accused 
has committed an otfence. Under 
S. 256 of the old Code after the charge 
was framed the accused had the right 
to cross-examine any of the witnesses 
for prosecution present in Court or its 
precincts. But under S. 256 of the 
Code of 1898 the duty was cast upon 
the Court to ask the accused whether 
any of the prosecution witnesses 
should be recalled for cross-examina¬ 
tion. He has. therefore, an undoubted 
right to have^ all or any of the 
prosecution witnesses recalled for 
cross-examination after the charge is 
framed and after he exercises such 
right the evidence of any of the 
remaining witnesses for prosecution 
should be taken and after cross-exami¬ 
nation and re-examination they should 
be discharged. So then, if a Magis¬ 
trate frames a charge against the 
accused before the examination of all 
the prosecution witnesses is over, he 
shall ask the accused whether he 
wishes to recall any or all the pro- 
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secution witnesses for cross-examina¬ 
tion, and after such cross-examination 
he shall take the evidence of the 
remaining prosecution witnesses. It 
is only after that, that the accused 
shall be called upon to enter upon his 
defence and he can be said to enter 
upon his defence only when he begins 
to adduce evidence on his behalf. The 
contention that, if an accused person 
cross-examines any of the prosecution 
witnesses under S. 256, the Magistrate 
is bound once more to examine the 
accused generally on the case seems 
untenable. S. 342 says “the Court 
shall question the accused after the 
witnesses for the prosecution hare 
been examined and before he is called 
on for his defence.” That cart only 
mean that the examination of the 
accused should take place after the 
prosecution has placed ifs w'hole case 
before the Court. If the accused 
chooses not to cross-examine or 
reserves his right to cross-examine the 
’prosecution witnesses after a charge 
is framed, I do not think the Magis¬ 
trate is bound to question him after 
cross-examination of the prosecution 
witnesses is over, provided he ques¬ 
tions him after the prosecution has 
placed its whole case before him. If 
the Magistrate frames a charge before 
the whole of the prosecution evidence 
is placed before him, he should 
examine the accused under S. 342 after 
the remaining witnesses for the pro¬ 
secution have been examined and 
cross-examined. The accused in a 
warrant ca-ie has three opportunities 
of cross-examining the prosecution 
witnesses, once before the charge is 
framed, secondly under S. 256 and 
thirdly after he has entered on his 
defence. He can apply to the Magis¬ 
trate under S. 257 to issue process for 
compelling the attendance of one or 
more of prosecution witnesses forcross- 
examination It cannot be the inten¬ 
tion of the legislature to make it 
obligatory on the Magistrate to ques¬ 
tion the accused if he chooses to 
cross-examine any of the prosecution 
witnesses after all the defence evi¬ 
dence has been taken. Such cross- 
exarnination could only be to help 
him in his defence, and therefore it 
must be taken that such cross-exami¬ 
nation is part of his defence. The 
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words in S. 342 are, “ after the wit¬ 
nesses for the prosecution have been 
examined*” and the expression cannot 
reasonably be interpreted to mean 
“ after the accused has chosen to 
exercise his right of cross-examina¬ 
tion at the very end of his ^defence.” 
If the prosecution applies to the Court 
to allow it to adduce fresh evidence 
after the charge is framed and if such 
evidence is adduced, then it is the 
duty of the Court under S. 342, to 
question the accused generally, for, it 
cannot be said that the witnesses for 
the prosecution have been examined 
till the whole of the prosecution case 
is before it. But where the prosecu-. 
tion has let in all the evidence iti 
wishes to rely on, and if the Magis-| 
trate questions the accused afterl 
taking all such evidence before fram-l 
ing a charge, whether the accused has! 
cross-examined the witnesses or notj 
I think the mandatory provisions ofl 
S. 342 must be held to be substantiallyl 
complied with. It therefore follows! 
that any examination of the accused,! 
which is made before all the evidence! 
for the prosecution has been let in! 
cannot satisfy‘the mandatory pro¬ 
visions of S. 342. 

I shall briefly'' deal with the cases 
quoted in argument before us. The 
cases quoted fall under three heads : 

1. Cases in which the Sessions 
Judge did not question the accused 
generally, on the case after the close 
of the prosecution. In those cases 
the High Court held that the whole 
trial was vitia*^ed by tbe failure to 
question the accused to explain the 
circumstances appearing in evidence 
against him even though his state¬ 
ment before the Magistrate was read 
a-^ part of the prosecution evidence. 
They are reported in Fatu S^taf v. 

King Emperor Ragha Bhumij v. The 
King Emperor (4), Emperor v. Sawalya 
(5) In re Nainamaha Konan (6) and 
Raja Padayachi [n re (2 Weir 405.) 

(3) [1921] 2 RL.T. 288-6 P.L.J. 

147—22 Cr.L.J. 417—61 I.C. 705. 

(4) [1920] 1 P.L.T. 241-5 P.L.J. 

430—21 Cr L.J. 705-58 LC. 49. 

(5) [1907] 9 Bom. L.R. 356—5 Cr.L.J. 

332 

(6) [ly21] 14 L.W. 418-69 I.C. 377. 
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2. The following are the cases in 
which a Magistrate did not question 
the accused generally, and the High 
Court held that the trial was vitiated 
by the omission to comply with the 
mandatory provisions of S. 342. Suiaj 
Panday v. Pm'p^ro^ (7) Guiam Rami v. 
The King Emperor (8) Emperor v. Haris- 
chand7a (9), Emperor v. Gulobjan (10), 
Emperor Basapa hingnpa ill) and 
Mahomed Hvasain v. Emperor (12). 

3. In the following cases the 
Magistrate examined the accused 
before framing the chaige, but did not 
question the accused generally on the 
case under S. 342 ; after cross-exami¬ 
nation under S. 256 was over, the 
High Court held that the trial was 
vitiated by the omission to comply 
with the mandatory provisions of 
S. 342. MitdTjit Singh w- King Emperor 
(2). Tdak Gope v. Bhoya Rom (13) 
Ramanath Rai y. Empfror (14), Emperor 
v. Ngo Porza (15), Abbas AH v. Emperor 
(16) and Emperor y. Fernandez (17) 

In Rf^ghii Bhumij y. King Emperor (4) 

Mr. Justice Jwala Prasad of the 
Patna High Court observed: “The 
accused adhered to the retraction of 
their confessions. They were not 
examined as to the circumstance 
disclosed in. the prosecution evidence 
which the learned Sessions Judge has 
used against the accused and this, to 
my mind, amounts to an omission to 
examine the accused under S. 342 and 

(7) [1920] 1 P.L.T. 641—21 Cr.L.J. 
793-58 LC. 521 

(8) [192lj 6 P.L.J. 174—2 P.L.T. 
390—22 Cr.L.J. 427-6* LC. 7*5. 

(9) [1907] lOBom.L.R 20*—7 Cr.L.J. 
194. 

(10) 1922 Bom. 290—46 Bom. 441— 
23 Bom. L.R. 1203—23 Cr.L.J 
45—64 I.C. 669. 

(11) [1915] 17 Bom. L.R. 892—16 Cr. 
LJ. 765-31 I.C. 365. 

(12) [1914] 41 Cal. 743—18 C.W.N- 
1247—15 Cr.L.J. 190—22 I.C. 766. 

(13) [1921] 22 Cr.L.J. 598—62 I.C. 870. 

(14) [192J] 2 P.L.T. 649-22 Cr.L.J. 
460-61 I C. 844. 

(15) [1917] 3 U B.R. 18—11 Bur. L.T. 
134-18 Cr L.J. 944—42 LC- 176. 

(16) [1904] 3 LB.R. 208—4 Cr.L.J. 
471. 

(17) [1921] 45 Bom. 672—22 Bora. L.R. 
1040—22 Cr.L.J. 17—59 I.C. 129. 


to prepare a proper record thereof 
under S. 364. So much is essential in 
a sessions trial where an accused 
is entitled to have his statement 
considered by assessors and the 
appellate Court.” This omission was 
held by the learned Judge to vitiate 
the whole trial. In 62 I. C. 870 Mr. 
Justice Bucknill held that “this 
omission to examine the accused 
after the case for the prosecution 
has been closed, or rather after all 
the witnesses for the prosecution 
have been examined, is a vital 
defect and cannot be cured by trying 
to bring into operation the provisions 
of S. 537 Criminal Procedure Code.” 
In that case, after the accused had 
been examined by the Magistrate, 
one witness at any rate for the 
prosecution was subsequently exa¬ 
mined. The learned Judge qualified 
his first statement, “after the case 
for the prosecution has been closed” 
by adding the words, “or rather af¬ 
ter all the prosecution witnesses 
have been examined.” S. 342 makes 
it obligatory on the Magistrate t© 
examine the acf'used after the wit¬ 
nesses for the prosecution have 
been examined, and does not require 
the Magistrate to wait till the ac¬ 
cused has exercised his right of 
cross-examination of the prosecu¬ 
tion witnesses after the charge is 
framed. As I said above, the amend¬ 
ments to Ss. 254 and 256 were made 
in 1898 without in any way altering 
the wording of S. 342, and a reason¬ 
able construction must be put upon 
the words without attributing to 
the legislature the fault of enacting 
inconsistent provisions. It is a well 
known canon of construction that 
where a reasonable construction 
would reconcile the provisions of 
an enactment, that construction 
ought to be adopted. 

In 63 1. C. 825 a Bench of the 
Pa^na High Court held that “until 
the witnesses have been cross-exa¬ 
mined and re-examined it cannot be 
said what the e^act case that the 
accused will have to meet is, and if 
he is forced to disclose his defence 
before cross-examination it might 
very well be that the prosecution 
witnesses would be on their guard 
and the value of the cross-exami- 
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nation to a great extent destroyed. 
Considering both the wording of the 
section and its intention it appears 
to me clear that the Court must 
question the accused generally on 
the case after the cross-examination 
and re-examination of the prosecu¬ 
tion witnesses.” No doubt, this is a 
direct authority for the contention 
of the petitioner, but with great 
respect to the learned Judges it is 
not easy to conceive how an accus¬ 
ed person would be prejudiced by 
disclosing his defence after the 
whole of the prosecution evidence 
ha's been taken and before ho exer¬ 
cises the right to re-cross-examine 
them- No doubt, if before the whole 
of the prosecution evidence is taken 
he is asked to disclose his defence 
the prosecution witnesses who re 
main to be examined may change 
their version in order to meet the 
defence of the accused. But where 
the piosecution has definitely put 
forward the whole of its case the 
mere fact that the prosecution wit¬ 
nesses are not subjected to a second 
cross-examination would not in any 
Way prejudice the accused, if he 
discloses his defence i)efore such 

cross-examination. It is open to the 
accused not to make any statement. 
The law does not cast upon him 
the duty of making a statement. 
If he feels that by disclosing his 
defence before the whole of the 

cross-examination is over his case 
will not suffer, he need not answer 
the Court questions. We are only 
concerned with the duty of the 

Court under S. 342, and not with the 
option of the accused* It may be 
said that his answers to the ques¬ 
tions put to him by the Court even 
after the whole of the cross-exami¬ 
nation is over might prejudice him. 
But that is left to the discretion of 
accused and his legal advisers. 
The Court is not asked to cross-exa¬ 
mine the accused but its duty is 
only to ask the accused to explain 
the circumstances appearing in evi¬ 
dence against him. I therefore con- 
Pider, with all respect, that the rea- 
Bonmg of the learned Judges does 
not militate against the view that 
1 take that the duty of the Magistrate 
under S. 342 is discharged if he 


questions the accused generally after 
the prosecution has placed its whole 
case before the Court. 

In Shamlal Kalivar v. Emperor (18), 
after the examination and cross-ex¬ 
amination of the prosecution wit¬ 
nesses a charge was framed against 
the accused. The accused were asked 
if they would cross-examine any of the 
prosecution witn esses, but they de¬ 
clined, and then they were called on 
to enter upon their defence. On a 
subsequent date, at the instance of 
the Public Prosecutor, a charge 
under S, 325, 1. P. C. was added to 
one of the accused and the charge 
under S. 147, I. P. C. was verbally 
altered. The prosecution witnesses 
were then re-called and cross-exa¬ 
mined. It was not disputed that the 
prosecution evidence was closed when 
the accused were called on to enter 
upon their defence. It was contend¬ 
ed that after the alteration of the 
charge under S. 147, 1. P. C. and the 
additi<^n of a charge under S. 325, I. 
P 0 the accused should have been 
examined and the omission to do 
so contravened the mandatory pro¬ 
visions of S. 342. Mr. Justice Jwala 
Prasad and Mr. Justice Adarai held : 
“The trial does not commence de 
nnvo so that if the accused had al¬ 
ready been called on to enter upon 
his defence there is no further ob¬ 
ligation upon the Magistrate to exa¬ 
mine the accused under S. 342 of 
the Code.” They also observe “The 
authorities of which we arf so well 
cognisant do not at all apply to the 
present case.” 

In /« re Maruda Mnlhu Vannian (1) 
the Magistrate in trying a warrant 
case examined the accused before 
framing the charge, but did not ex¬ 
amine the accused generally on the 
case after cross-examination. The 

learned Judges held that the omi.s- 
sion of the Magistrate vitiated the 
whole trial. If the whole of the 
prosecution case had been before 
the Magistrate before he framed 
the charge and if he questioned the 
accused generally on the case 
before framing the charge, I 

(18) Pat. 393—1 I^t. 54—slp" 

L.T. 91—23 Cr.L.J. 146—65 I.C* 

610. 
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think he satisfies the mandatory 
provisions of S. 342. It is not neces¬ 
sary that the accused should make 
a statement by word of mouth. No 
doubt, S. 364 requires the Magistrate 
and a Court oiher than the High 
Court to record the whole of the 
examination ‘‘including every ques¬ 
tion put to him (accused) and every 
answer given by him in the lang¬ 
uage in which he is examined, or> 
if that is not practicable, in the 
language of the Court or in English, 
and such record shall be shown of 
read to him. or, if he does not un¬ 
derstand the language in which it 
is written, shall be interpreted to 
him in a language which he under¬ 
stands, and he shall be at liberty 
to explain or to add to his answers.” 
S. 256 cl. (2) makes provision for 
the accused putting a written state¬ 
ment and the Magistrate fiHng it 
with the record. When the Magis¬ 
trate questions the accused if he 
says, “I will put in a written state¬ 
ment,” I think it is the duty of 
the Magistrate to take the written 
statement as an answer to his ques¬ 
tions. In other words, in such a case 
accused does not wish to answer by 
word of mouth questions put to him, 
but prefers to nut in a written 
answer. 

In the present case after the 
examination of the witnesses for the 
prosecution, a charge was framed 
against the accused on 3->^-1921. The 
accused were examined by the Magis¬ 
trate on the same date. They cross-exa¬ 
mined the prosecution witnesses on 

3-10-1921 and 21-10-1921. The examina¬ 
tion of the accused by the Magistrate 
after the prosecution had let in all 
their evidence, satisfied the provisions 
of S. 342, and therefore the trial is not 
vitiated by any omission to examine 
the accused after the cross-examina¬ 
tion of the prosecution witnesses was 
over. The accused did not answer the 
questions put by the Magistrate but 
said they would put in a written 
statement, and the default, if any, 
is on their part. The Magistrate did 
what was required of him under S. 342, 
and if the accused did not choose to 
put in any written statement, they 
could not contend that the proceed¬ 


ings before the Magistrate were 
vitiated by an illegal omission. 

The petition, therefore, ought to be 
dismissed. 


My answer to the question referri 
to the Full Bench is that a trial is no’ 
vitiated by the omission to questio: 
the accused generally on the cas 
after re-cross-examination of all thel 
prosecution witnesses is completed 
provided the Magistrate examine 
the accused after the whole of th 
prosecution case has been place 
before him. 


Venkatasubba Rao, J.—I regret I 
am not of the same opinion and as I 
venture to take a different view I 
shall very briefly state ray grounds. 


The Magistrate says in his judg-' 
ment:—“ Accused 1 and 2 who were 
questioned after the prosecution 
evidence was heard, preferred to put 
in a written statement, but no suchl 
statement was filed. There were 
grounds for presuming that the 
accused had committed an offence 
under S. 411, I.P C., a charge was 
accordingly framed.” * * * *^ 

This happened on 3-9-1921, There 
was further cross-examination of the 
prosecution witnesses on 3-10-1921 and 
21-10-1921. The accused was not 
further examined and he commenced 
to produce evidence in his defence on 
the latter date. 

S. 342 consists of two parts. The 
first part leaves it to the option of the 
Magistrate to put such questions to 
the accused as he considers necessary. 
The accused may be similarly 
examined under Ss. 209, 210, 245,^ 253 
and 254. Whereas the latter sections 
indicate the stage when the examina¬ 
tion may, at the discretion of the 
Magistrate, be made ; the first part of 
S. 342 gives the Magistrate a wider 
discretion, as it permits him to put 
questions to the accused at any stage 
of the enquiry or trial. 

Then, we come to the second part 
of S. 342. The provision here is 
mandatory. It is agreed on ail hands 
that it is the duty of the Court to 
make the examination of the accused ^ 
at some stage of the case* The more 
difficult question remains:—At what 
stage is this examination to be made f 
The point of time is indicated by the 
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words “ after the witnesses for the 
prosecution have been examined and 
before he (the accused) is called on for 
his defence.” 

Comparing these words with the 
words used in the last portion of 
S. 256 which runs thus: “The 
evidence of any remaining witnesses 
for the prosecution shall next be 
taken and after cross-examination 
and re-examination (if any) they also 
shall be discharged. The accused shall 
then be called upon to enter upon his 

defence and produce his evidence. 

the conclusion seems irresistible that 
the point of time indicated is between 
the close of the prosecution case and 
the entering by the accused upon his 
evidence. 

It is said that an examination of 
the accused immediately upon the 
taking, under S. 252, of the evidence in 
support of the prosecution, complies 
with the mandatory provision con¬ 
tained in S. 342. I am unable to 
accept this view. In the first place, at 
that stage it cannot be said that all 
the witnesses for the prosecution 
have been examined; because 8.256 
contemplates further evidence likely 
to be forthcoming on behalf of the 
prosecution. In the second place, the 
accused is not called upon to enter 
upon his defence upon the taking of 
the evidence referred to in 8. 252. Far 
from tho accused entering on his 
defence at that stage, if the Magis¬ 
trate is of the opinion that there is 
ground for presuming that the accused 
has committed an olfence, the Magis¬ 
trate is required to frame a charge 
against the accused. It cannot be 
said that the stape precedin g the 
framing of the charge is the point of 
time conveyed by the words “ before 
the accused is called on for his 
defence.” 

The words used in S. 342 are “called 
on for his defence.” I may notice in 
this connection two other sets of 
words. S, 255 (1) runs thus:—The 
charge shall then be read and explain* 
ed to the ^accused and asked whether 

“any defence to make,” S. 
-56 contains the following sentence 
Accused shall then be called upon 
to enter upon his defence and produce 
evidence.’ In my opinion the words 
in 8. ij42 called on for his defence ” 


are used in the same sense as the 
words “ to enter upon his defence ” in 
S. 256. I must point out that neither 
side has attempted to argue that the 
stage when the accused should be 
examined under S. 342, is after the 
charge has been framed, read and 
explained and before the accused is 
asked under S. 255 whether he has 
“any defence to make.” The rival 
contentions before us were (1) on 
behalf of the Crown—the examina-. 
tion indicated in S. 342 should be 
made after the taking of the evidence 
in support of the prosecution men¬ 
tioned in S. 252 and before the fram¬ 
ing of the charge-under S. 254 ; (2) on 
behalf of the accused—the said exami¬ 
nation should be made after the 
entire evidence for the prosecution 
mentioned in S. 256 is given and be¬ 
fore the accused is called upon to 
enteT* upon his defence. I am clearly 
of the opinion that the right construc¬ 
tion is that contended for on behalf 
of the accused. If the other con¬ 
struction were right, it would follow 
that the accused would be “called on 
for his defence*' before a charge 
against him is framed, that is, at a 
point of time which is anterior to his 
being asked whether he “has any 
defence to make ’’ I see no warrant 
for this position in the section to 
which I have referred. 

I have so far given my reasons for 
construing the section in the manner 
I have done. Thejearned Public Pro¬ 
secutor has argued that this interpre¬ 
tation should be avoided, as it would 
lead to consequences inconvenient 
and unjust. I think, on the contrary, 
this construction alone carries out 
the object underlying the enactment 
of S. 342. 

Under S. 342 it is only one examina¬ 
tion that is made imperative. The 
other view will lead, in certain events, 
to the result that the Court will be 
bound to have a double examination 
of the accused; on?e when the evidence 
referred to in S. 252 has been taken 
and again when further witnesses for 
the Crown, if any ,have been examined 
under S 2^6. Moreover, the object of 
S. 342 can be most effectually carried 
out, only if the accused is examined 
at the very close of the case for the 
Crown and previous to his entering 




Ramaswami Thevan t. Crown 1923 Madras 


upon his defence. Not only may 
very materail evidence be given in 
examination-in-chief of any further 
witnesses examined under S, 256 but 
matters unfavourable to the accused 
may be elicited in the cross-examina¬ 
tion and re-examination of the 
witnesses already examined under 
S. 252. 

It is intended that the accused 
should have an opportunity, in answer 
to a general-question “What have 
you to say” to explain any circum¬ 
stances appearing in the evidence 
against him. 

This seems to me a very useful pro¬ 
vision. 

It must also be noted that the ac¬ 
cused cannot give evidence on oath. 
Whether this is a privilege which he 
enjoys or a disability under which he 
labours, the stafement, if any, that 
the accused makes under this section 
corresponds, as nearly as possible, to 
his evidence on oath and it is distinct¬ 
ly provided by cl. 3 of S. 342 that the 
answers given by the accused may 
be taken into consideration by the 
Court. A mere statement of the ac¬ 
cused at this stage may conceivably 
lead to his acquittal without any pro¬ 
duction of evidence on his behaif. 

It seems to me that this view alone 
makes S. 342 consistent with S. 253. 
Otherwise the words in the latter sec¬ 
tion vesting a discretion in the Magis¬ 
trate “ Of making such examination 
(if any) of the accused as the Magis- 
trate, thinks necessary ” will be not 
only redundant but positively mislead¬ 
ing because, at that point, the 
Magistrate, according to the other 
view, is under an obligation to ex¬ 
amine the accused. 

It has been said on behalf of the 
Crown that S. 257 lends some support 
to the view contrary to what I have 
taken. I am unable to aerree. It is 
no doubt true that S. 257 gives a fur¬ 
ther opportunity to the accused to 
cross-examine any prosecution wit¬ 
nesses even after he has entered upon 
his defence. But this circumstance can 
have no bearing upon the right inter¬ 
pretation of the terms of S. 342. The 
lattersection fixes a point of time not 
only with reference to the examination 
of the witnesses for the prosecution 
but also with reference to the accused 


being “ called on for his defence.” 
The mere fact that some prosecution 
witnesses may be cross-examined' at 
the instance of the accused even after 
he has entered upon his defence can 
not alter the inteipretation which the 
plain words in S. 342 should receive 
Then turning to S. 537, I am of the 
opinion that the infringement of the 
rule enacted in S. 342 is not a mere 
errpr, omission or irregularity. As¬ 
suming for a moment that the dis¬ 
regard of the rule amounts only to 
an error, omission or irregularity, 
how can it ever be ascertained that 
such an error, &c , has in fact or has 
not occasioned a failure of justice ? 
We shall be left to speculate what the 
statement of the accused would have 
been or in what manner it would have 
influenced the mind of the trying 
Judge. I would for that reason as¬ 
sume in every instance that the non- 
observance has in fact occasioned a 
failure of justice. 

The result is that in my view the 
decision in 7" re Ma^uda Muthu Van. 
ninan (1) on both the questions is 
correct. I would therefore set aside 
the conviction of the accused and 
order a re-trial. 

Conviction set aside^ 
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Spencer, J. 

Ramasy^ami Thevan and another — 
Appellants, 

V. 

The Crown —Respondent. 

Criminal A. No. 1600 of 1922, D/- 
25th Jan 1923, against the order of 
the Court of Sessions of the Tinevelly 
Division in Case No. 51 of 1922. 

Criminal P. O.t S, 106-Offence involving 
breach of peace, — Finding as to breach. 

The eAppession " Other offences involving 
a breach of the peace” would embrace offences 
ejusdem generis with the offences of assault 

and rioting which are specified in the section. 

It is not necessary that the lower Court should 
record a finding that a breach of the peace 
was involved in order to invest itself with 
power to make an order under S. 106 (1). 
Where the Judge has recorded his opinion that 
it is necessary in a case to require the convited 
persons to execute a bond for keeping the 
peace that is all that the section in tennl 
demands. [P. gi9 Q. 1,3) 
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P. S» Vaz — for the Petitioner, 
public prosecutof —For the Crown. 

Judgment. —The only question ar¬ 
gued at the hearing of this appeal 
is whether the order under S 106, 
Criminal Procedure Code, requiring 
the accused to give security to keep 
the peace is a legal order. It is 
argued (1) that the offence of 
voluntarily causing hurt (S. 323 1. 
P. C.) is not one of those specified in 
S. 106. Criminal Procedure Code and 
does not of itself necessarily involve 
a breach of the peace and (2) that 
there ought to be a finding by the 
Session Judge that a breach of the 
peace was actually caused before the 
Court made the order under this 
section. 

On the first point I find that the 
accused’s act included an assault on 
prosecution 0th witness in a public 
place, and assault is one of the 
offences specified in S- 106. The 
expression ‘‘Other offences involving 
a breach of the peace" would embrace 
offences ejuadem generis with the 
offences of assault and rioting which 
are specified in the section. It is 
only because the accused’s act was 
more serious than one of petty 
assault that they were not convicted 
of that minor offence- 
But the circumstances spoken to 
by the witnesses as those in which 
hurt was caused to prosecution 9th 
witness were such that there can 
be no doubt that there was a breach 
of the peace on that occasion. 

On the second point I do not think 
it is necessary that the lower Court 
should record a finding that a breach 
of the peace was involved in order 
to invest itself with power to 

make an order under S. 106 ( 1 ) Cri¬ 
minal Procedure Code* 

If the offence of which the accus- 
sed were convicted was one wliich 
did not of itself necessarily involve 
a breach of the peace such as cri¬ 
minal trespass, mischief, or unlaw¬ 
ful assembly, it would be proper 
that the Magistrate or Judge should 
m his order make it clear that a 
reach of the peace was committed. 

But the section does not require 
such a finding to be recorded, and 
when the offence of which the 


accused is convicted is one which im¬ 
plies the use of violence it would bo| 
superfluous to say more. The Judge 
has recorded his opinion that it is 
necessary in this case to require the 
convicted persons to execute a bond 
for keeping the peace, and that is all 
that the section in terms demands. 

The order will therefore stand. The 
appeal is dismissed* 

Appeal dismissed. 
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Oldfield and Venkatasubba 

Rao, JJ. 

Ramanathan Chetiiar and others —Ap¬ 
pellants. 

V 

Venkatachelam and others —Respon¬ 
dents. 

Appeal against Order No. 59 of 
1920, D/-2 u1i January i92;^ passed 
by the Sub. J., Ramnad at 
Madura in E. P. No. 142 of 1919. 
D/- the 2lst Jan. 1920. 

Civil P. 6 '., 0,21 R. 2 — Agreement after 
decree of ihe f\r»t Court hut before the decree oj 
the Appellate Court—Evidence of certification. 

0. 21 U. 2 relates to adjustment subsequent 
to the decree and not to adjustment made or 
agreement entered into b<^fore the decree to 
be executed was passed in appeal, as such an 
agreement is superseded by the decree of the 
appellate Court nia:ie after it. The mere fact 
that payments are mentioned in the; execution 
application as having been made consistently 
with the adjustment is certainly not a 
certification. [P 620 C 2] 

S. S^fhramania Jtjer and 7 ’. (}, Rama^ 
^wami Iyer— {or Appellants. 

7 ’ M. Kriahnaswami Iyei\ M, Sab- 
baraya f yet and M,S, Vaidyanada Iyer — 
for Respondents. 

Judgment.- In this case the Isl 
defendant appeals against the order 
of the lower Court sanctioning th(; 
proclamation of 'sale, fixing the 
upset price and the date of sale. The 
appeal is on the ground that under 
an agreement dated 20th July, 1918, 
the decree cannot be executed against 
the 1st defendant. The lower Court’s 
reasons for rejecting this contention 
are not clear, but it appears to have 
rejected it with reference to 0. 21, R. 
2 of the Code of Civil Procedure. Tn 
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fact the agreement was made after 
the date of the decree of the Court of 
first instance, but before the date of 
the appellate decree of this Court, 
that appellate decree being one dis¬ 
missing the appeal as the matter had 
been settled out of Court. 

It is urged with reference to 
Chidambaram Chettia'*' v. Krishna 

Vathiyar (1) that the 1st defendant 
should have been allowed to prove the 
agreement. The terms of the agree¬ 
ment are that of the decree amount 
of Rs. 36,000 only Rs. 33,750 shall be 
recovered, the recovery to be made 
as regards half of that sum from the 
second defendant and half from the 
3rd defendant within specified periois. 
In case of default at the end of those 
periods the decree is to be executable, 
against at least those two defendants, 
for it is said ithough this is disput¬ 
ed) that it is by another term of the 
agreement that there is to be no 
recovery from the 1st and 4th defend¬ 
ants. It is not necessary to settle 
that dispute because the question is 
whether that agreement can be pro¬ 
ved at all. We think that it resem¬ 
bles the agreement dealt with in 
Arumugam pillai v. Kri^hn^^sami Naidu 

(2) and not that dealt with in Chidam. 

haran Chettiar y. Krishna Vathiyar (1), 
It no doubt contains provision for 
postponing the liability and it also 
contains a provision, this is its main 
provision, for the relinquishment of 
tlie right to recover Rs 2,V50 odd out 
of tlie decree amount. It had been 
suggested chat Arumvgam }'illai v. 
Krisknasami Naidu (2) was wrongly 
decided and that we should refer the 
case before us to a Full Bench with 
reference to an alleged conflict 
between those decisions. We do not 
think tha^. there is any sufficient 
reason for distinguishing the present 
case from Arumugam PiUai v. Krishna, 
hami Naidu (2) or doubting the cor¬ 
rectness of that decision. In fact, if 
necessary, we should have been 
prepared to consider the propriety of 

(1) [1917] 40 Mad. 233-21 M. L. T. 

24—5 L. W. 132—(1917) M. W. 

N. 44—32 M. L. J. 13— 37L C. 

836 (F. B.) 

(2) [1920] 43 Mad. 725-39 M. L. J. 

222—12 L. W. 41—56 I. C. 976. 


making a reference in respect of 
Chidambaram ChtUiar v- Krishna Vaihi~ 

(1). We may, before parting with 
this portion of the case, observe that 
there is no question of the applica¬ 
tion of 0. 21, R. 2 as the lower Court 
appears to have supposed, because 
that rule relates to adjustment subse¬ 
quent to the decree and Ex A was! 
before the decree to be executed was! 
passed in appeal, and the ground onj 
which the agreement is useless to the! 
1st defendant in these proceedings isl 
that it was superseded by the decree! 
of the appellate Court made after it. 

Taking this view, we turn to the 
other contentions which have been 
relied on, that the agreement can be 
regarded by an effect of construction 
as in fact an agreement made subse¬ 
quently to the decree since it had in 
fact been Cf*rtified to the executing 
Court under O. 2 R. 2. We are unable 
to understand how an agreement made 
on one date can be regarded as having 
been made on another date or how there 
has been any certification, such as 
would be necessary to support the 
argument. Reliance has been placed 
on Baroo Gorain y. Muslt, Jimurat Koer 

(3). But w« are unable to follow the 
course of that decision andean only 
suppose that it was justified by the 
apparently exceptional circumstances 
of the case dealt with in it. We 
further cannot understand how even 
if this agreement could be treated as 
made after the decree, there has been 
anything resembling a certification 
of it. The mere fact that payments 
are mentioned in the execution ap¬ 
plication as having been made con¬ 
sistently with it is certainly not a 
certification. 

The appeal failing on this ground 
also, there remains only an obj ction 
to the figure, which the lower Court 
fixed as the upset price at which the 
sale was to be held. Siv^gami Achi y. 
Subrahmania lyyer (4) and Eamanathan 
Chetiy y. Somasundaja Chettiar (5) 
negative the right of a party to 

(3) [1912] 16 C. W. N. 923—16 C. L. 

J. 174—13 1 C. 6-5. 

(4) [1904] 27 Mad. 259-14 M. L. J. 

57 (F. B.) 

(5) ['917]M. W.N. 141-37 1.0.897. 
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execution proceedings to raise any 
such question by appeal at this stage. 

The result is that the appeal 
against the order fails and is dismissed 
with costs of the legal representatives 
of lat plaintiffs. 

The memorandum of objections are 
not pressed and are dismissed. There 
will be no order as to costs in them. 

Appeal dismissed. 
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CouTTB Trotter and Ramesam, JJ. 

Rangariayaki Defendant — 

Appellant. 

V. 

Virupakshee Rao Plaintiff - 

Respondent. 

0. S. No. 107 of 1920, and C. M. P- 
No. 659 of 1922, D/- llth January 
1923, from the Judgment of Phillips, 
J.in C. S. No. 431 of 1919 D - 8 th 
October 1920. 

Registration Act^ S. J7 — Mere statement of 
facts — ^Declare', mea/ting. 

A document purported to be a deed of com¬ 
promise dated tbe 28tb December 1918. In that 
document there was a statement that house 
No. 27 belonging to the appellant and one 
other house which were in possession and en¬ 
joyment of the appellant from the date of 
purchase, shall be enjoyed by her with power 
to make gift and sell away. Held the word 
declare in S. 17 implies a declaration of will 
and not a mere statement of fact and therefore 
this document being a mere statement of fact 
18 admissible in evidence either as a contract 
to acknowledge an oxisting title or perhaps as 
evidence in th3 nature of an admission. 

[W 622 C. 1,2] 

A Krishnaswami fyer and K. Ven- 
katavdradacharifir —for Appellant. 

Radhahnsknayya —for Respondent. 

Judgment.—The learned trial Judge 
in this case, which is a claim by a 
grandson against his grandmother, 
was asked to take into consideration a 
document which purports to he a 
deed of compromise dated the 28th 
December, 19 18 . In that document 
there is a statement that house No. 27 
in Tatha Muthiyappan Street belong- 
to the said Ranganayakamma, 
that is the grandmother, and another 
house, with which nobody in this 
case is concerned, which are in pos¬ 
session and enjoyment of said 


Ranganayakamma from the date of 
purchase, shall be enjoyed by the said 
Ranganayakamma with power to 
make gift and sell away. The learned 
vakils have argued this case with 
great preciseness and Mr. Krishna- 
swarai Aiyar for the appellant does 
not ask us to say that there is any 
magic about this document because it 
is in the nature of a nominal settle¬ 
ment which would excuse it from 
registration. It has been held by 
the learned trial Judge on the argu¬ 
ment of the respondent that it does 
require registration and to test that, 
I must look at the section of the 
Registration Act which is material, 
and that is ft. 17. By S. 17 (l) 

(b), among documents which require 
registration, are non-testamentary 
instruments which purport or operate 
to create, declare, assign, limit or 
extinguish, whether in present or in 
future any right, title or interest, 
whether vested or contingent, of the 
value of Rs. 100 and upwards, to or in 
immoveable property. Now it is said 
that this part of this document is a 
declaration of a right in immoveable 
property and that therefore by virtue 
of ft. 49, the document would 
create no rights in the property in 
tiuestion It is said on the other 
side that this is not a document 
whici) purports to create or modify 
in any way anybody’s title to im¬ 
moveable property. It is simply a 
statement of fact, as I said in tlie 
course of the argument, that John¬ 
son’s house is Johnson’s house. To 
my mind this matter cannot be put 
better than in the words of West, J., 
in the case of Sahhararn Krishnaji v’ 
Madaa Krishnaji (|), vvhere the learned 
Judge says thus: 

‘■Here, however, the document is 
not itself one which declares a right 
in immoveable property, in the 
sense probably intended by ft. ] 7 . 
There ‘declare’ is placed along with 
create’ ‘assign’ ‘limit’ or ‘extinguish a 
right, title or interest’ and these 
words imply a definite change of 
legal relation to the property by an 
expression of will embodied in the 
document referred to. I think this is 
equally the case with the word 

(1) [1880-81] 5 Bom. 232. 
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‘declared*. It implies a declaration of 
will not a mere statement of fact, 
and thus a deed of partition, which 
causes a change of l^gal relation to 
the property divided amongst all the 
parties to it, is a declaration in the 
intended sense; but a letter containing 
an admission, direct or inferential, 
that a partition once took place, does 
not ‘declare’ a right within the mean¬ 
ing of the section. It does in one 
sense ‘declare’ a right: that is, the 
existence of the right is directly or 
indirectly stated by the writing, but it 
is not the expression or declaration of 
will by which the right is consti¬ 
tuted." 

I wish to associate myself with all 
that the learned Judge says on the 
point. It does not appear to me that 
any of the later decisions, whether of 
the Privy Council or of the other 
High Courts in India, have in any 
way modified it, and indeed in one 
case, in which in its initial stage I 
was concerned, the case of Varada 
PiUai V Jeeva aihnammal (2) it appears 
to me that the judgment of the Board 
entirely recognises and proceeds on 
the princiole laid down in the Bombay 
case by West, J. Now it is said by 
Mr. Krishnaswami Aiyar that the 
document is conclusive of the rights 
of the parties, if not as to moveable 
property, certainly as to immoveable 
property, and he relies mainly on the 
<lecision in Khunin v. (lobitid 

Krishna Narain (3) a Privy Council 
case. The passage he relies on is a 
sentence which runs as follows: 

“In the present case, Khairati Lai 
acQuireu no right from the daughters 
of Daulat, for ‘the compromise’ to use 
their Lordships’ language in Rojii 
\lewa Kuwaf v -Huhs Kuwar (i) 


(2) [1^20] 43 Mad. 244—46 LA. 285- 
38M-L.J. 313-10 L.W. 679—27 
M.L.T. 6—22 Bom.L.R. 144—18 
A.L.J. 274-24 C.W.N. 346- 
(1919) M.W.N. 724-53 LC. 901 


(PC) 

(3) [1911] 33 All. 356-38 LA- 87-15 
C.W.N. 545—8 AL.J. 552—13 
C.LJ. 575—13 BomL.R. 427—10 
M.L.T. 25-(1911) 1 M W-N* ' 
21 M L.J. 645-10 I C. 477 (P.C.) 

(4) [1874] 1 LA. 157-13 B L.R. 312- 
3 Sar. 314 (P.C.) 


is based on the assumption that there 
was an antecedent title of some kind 
in the parties and the agreement 
acknowledges and defines what that 
me is”. 

Turning to Eani Mewa Kuar v. Rani 
Hulas Kuwar (4) I find their Lordships 
say at page 166 after the sen¬ 
tence quoted in Kkunni J^qI v. Gobind 
Krishna (3); 

“the claim does not rest on contract 
only, but upon a title to the land ac¬ 
knowledged and defined by the con¬ 
tract, which is part only of the evi¬ 
dence of the appellant to prove her 
title and not all her case.^’ 

That seems to me to allow that the 
document is admissible in e'-idence 
either as a contract to acknowledge 
an existing title or perhaps as evL 
dence in the nature of an admission. 
At any rate, in ray opinion, it is 
only part of the case of the appel¬ 
lant and is not^ a conclusive dccu- 
ment on which we can declare rights 
with regard to immoveable property. 

With regard to moveable property 
in the suit, no doubt the registration 
objection would not apply, but I 
gather from the learned Judge’s judg¬ 
ment that, besides the plea of want 
of registration, it was alleged that 
the document was executed by the 
next friend in consequence of a mis¬ 
representation made to her and of her 
negligence. That being so I think 
we must send the case back for re¬ 
hearing, although the learned Judge 
has dealt with most of the other evi¬ 
dence. We think that for this Court 
satisfactorily to deal with the 
matter, we ought to have the opinion 
of the learned Judge on the force of 
the evidence as a whole, and 
it may be that, considered in 
the light of the document which 
we have now held admissible, his 
former opinion as to the rest of the 
evidence would perhaps require modi¬ 
fication and we think that this is a 
process which ought to be gone 
through by the Court of First Ins¬ 
tance. 

We therefore remand the case for 
re-hearing. The appellant will have 
his costs of this appeal and the costs in¬ 
curred in the Court below will be in the 
discretion of the trial Judge. 
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Judgment—The re-hearing will be 
confined to items 3, 5, and 6 of 
Schedules I and II. As regards the 
other items in the plaint schedule the 
decree of the Original Side will be 
confirmed. 

The parties will pay and receive 
proportionate costs. 

Case remanded. 
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Spencer and Venkatasubba 

Rao, JJ. 

Javvadi Soorayya and othen — De¬ 
fendants—Petitioners. 


V. 

Tavvala Suryarao Naidu and others — 
Plaintiffs—Respondents. 

Civil Rev. Pet. Nos. fi57 to 673 of 
1920, D,'- 13th December, 1922, re 
vising the orders of Sub. J. of Kistna 
at Ellore in Mis. A. Nos. 46, 47, 
50, 51, 52, 54, 55, 58, 59, 60. 62 to 66. 
68 and 70 of 1918. 

Madra.'i Estates Land Act S. 1S9-— 

Grant —Construction—Grant of u:hole village — 
Ltesumption as to grant of melwaram only. 

The grant of a whole village will not be pre¬ 
sumed to be the grant only of molvaram inter- 
Oht unless it is shown that the kudivaram 
interest was already in the hands of some one 
else than the donee. The division of produce 
between the Agraharamdars and the cultiva¬ 
tors, throws light on the system then prevalent 
of paying cist to the land owner, but it is no 
indicatloD whether the tenant had or had not 
occupancy rights. The word ‘mouza’ does 
not necessarily import the meaning that there 
were occupancy ryots on the land. The word 
’ Kadim ’ does not convey anything as to the 
existence of occupancy rights. 

[P. 623 C. 2 ; & P. 621 C. 1, 2] 

A‘ Krishnaswami Iyer —for Petition¬ 
ers. 

Nf^raynuamurthi and N. Rama Rao 
—for Respondents. 

Order.—The order sought to be re¬ 
vised is an order of the Subordinate 
Judge of Ellore remanding certain 
^uits for disposal by the District Mun- 
sif The question whether the Civil 
Court had jurisdiction to try these 
suits, which were for rent and eject¬ 
ment of tenants depends on the ques¬ 


tion whether the Agraharam of Penta- 
pad in the Zamindari of Nuzvid was 
an estate within the meaning of the 
Madras Estates Land Act. The Sub¬ 
ordinate Judge has found that the 
grant in question was a grant of both 
melwaram and kudivaram. In this 
case tlie original grant is before us 
and is marked as Kx. D. It purports 
to be a grant by Apparayanimgaru, 
Zamindar of Nuzvid, in the year 1744 
of the Menza village of PatW Penta- 
pad to a Brahmin named Tirumala- 
singarcharyulu Ayyavarlamgaru. 

Reliance is placed for the appellants 
on the fact that this is a grant to a 
Brahmin and that it is described as a 
mauzi village also on the fact that in 
Ex. IX, an abstract of Revenue collec¬ 
tions in the years 1777 to 1781 the 
existence of 30n inhabitants is men¬ 
tioned, also that there was a division 
of produce between the Brahmin Ag¬ 
raharamdars, and the cultivators, also 
that in Ex. O, which is a statement 
made by Agraharamdars before the 
Inam Commissioner, the Agraharam¬ 
dars declined any interest in the com¬ 
munal lands of the village, and lastly 
on the mention in Ex. XV (j) of 23 
Kadims among the population of the 
village. 

As regards the existence of 300 in¬ 
habitants 33 years after the grant, the 
words of the Privy Council in Surya- 
narayana v. Paianna (1) are most appo- 
•^ite. They are these : 


“ 1 C IS not proved, nor is there any 
evidence to su-gest, that at the date 
of the grant there were any tenants 
in the village holding lands with any 

rights of occupancy by custom or 
otherwise.” 

In other words, the grant of a whole 
village will not be presumed to be the 
grant only of melwaram interest un¬ 
less it is shown that the kudivaram 
interest was already in the hands of 
sonrie one else than the donee. The 
division of produce between the Agra 
haramdars and the cultivators, throws 
light on the system then prevalent ofl 


( 1 ) 


t ^918] 41 Mad. 1012-45 LA. 209 
—25 M.L.T. 30—(1918) M.W N 

273-9 L.W. 126 
29 C.L.J. 153—36 M.L.J. 585— 

21 Bom. L.R. 547—(1919) M.W 
N. 463-48 I.C. 689 (P.C.) 
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paying cist to the land owner, but is 
no indication whether the tenant had 
or had not occupancy rights. Mr. 
Wilson s definition in his glossary of 
the word ‘ Mouza’ has been referred 
to in several decisions. It is “ a vil¬ 
lage, understanding by that term one 
or more clusters of inhabitations, and 
all the lands belonging to their pro¬ 
priety inhabitants’'^ It is not clear 
whether the word “ propriety ” is in¬ 
tended to refer to the habitations or to 
the lands. 

In Venkata Sastiulu v. Sitaramudu (2) 
Sadasiva Aiyar, J., interpreted Monje 
village as meaning a village in which 
there were peasant proprietors owning 
cultivable lands. The value to be 
attached to the learned Judge’s defini¬ 
tion has been considerably diminished 
by the remarks of the Judicial Com¬ 
mittee in the appeal in Venkata Sas~ 
truluv. Seetharamndu (3)^ when Sada¬ 
siva Aiyar, J’s. decision was reversed. 
That case was one of a grant of an 
inam called Billapadu Agraharam in 
1748 by the same Zamindar of Nuzvid 
who was the donor in the present case* 
The latest pronouncement regarding 
the meaning of the expression ‘Mouza’ 
is that of the learned Chief Justice in 
Subramanya Somayajulu v. Seethayya (4). 

He observed that on the material 
before him it was not possible to say 
that this word necessarily imported 
the meaning that there were occu¬ 
pancy ryots on the land. With this 
observation I respectfully agree, and 
I apply it to the same expression oc- 
Icurring in the present case. 

The word ‘ Kadim’ is defined by Mr. 
Wilson as " an old inhabitant of a 
village, one holding by heieditary 
descent.” In the Glossary to the 5th 
report, “ Kadim” is deSned as a head- 

I man. The word is uncommon so far 
as my experience goes But it does 
not seem to convey anything as to the 

(2) [1915] 38 Mad. 891—26 M.L.J. 
585—24 LC. z24:, 

(3) [1920] 43 Mad. 166-46 I-A. 123— 

17 A.L.J. 725-37 M.L J. 42— 

21 Bom. L.R. 925-26 M.L.T- 175— 

30 C.LJ. 441—10 L.W. 633— 

24 C.W.N. 129—51 LC. 304 (P.C.) 
a) 1925 Mad. 1—46 Mad. 92— 

16 M.L.W. 462—31 M.L.T. 347— 

70 LC. 729 (F.B.) 
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existence of occupancy rights. On the) 
other hand a large number of muchi-l 
likas (Exs. E,F,J, S,K, W series) have 
been filed in these suits in which the 
tenants agree to vacate their holdings 
on the expiry of the terms of their 
tenancy. There is no express admis¬ 
sion that the tenants have no jiroyiti 

rights as there was in the muchilikas 
in Surj/anarayana Patanva (1;. But 

their undertaking to quit the land« at 
the end of their terms implies absence 
of occupancy rights. There is also 
the further fact referred to by the 
Subordinate Judge that in some cases 
where lands have been acquired by the 
Government compensation has been 
paid to the Agraharamdars as shown 
in Ex. Q series, without any claim 
being made by the tenants to share in 
such compensation. For these rea 
sons, I consider that the lower Court 
was right in deciding that the juris¬ 
diction of the Civil Courts had not 
been ousted by Section 189 of the 
Madras Estates Land Act. 

The Civil Revision Petitions are 
therefore dismissed with costs. 

Venkatasubba Rao, J.— I agree. 

Feliiion dismissed. 
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Oldfield and Ramesam, JJ, 

JJssam Kasim Plaintiff— Ap¬ 

pellant. 

V. 

Secretary of State for India — Defend¬ 
ant-Respondent. 

S. A. No. 2129 of 1920, D/- 8th Feb¬ 
ruary, 1923, against the decree of the 
District Judge of South Malabar in 

A. S. No. 901 of 1919. 

Adverse possession — Use of land by public— 
Whether owner’s title affected. 

Plaintiff sued .or a declaration of his right to 
the property outside his bou^'dary wall. The 
Governraf*nt had registered the land as param- 
boke at the recent survey, and he claimed it as 
his jenmam property. The laud had been used 
as a cart stand by the public freely and the 
plaintiff used to go over it from road to gate¬ 
way. 

Held that there can bo no adverse posses¬ 
sion by public and the use of land by them 
cannot affect plaintiff’s title or possession. Ne 
rule can be laid down that acquisition of a 
right by the public will be equivalent to its 
acquisition by the Secretary of State, as the 
public or a portion of it sometimes prescribes or 
attempts to prescribe against Government.. 

IP. 626 C. IJ 
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C y, Ananthakriahna Iyer —for Ap¬ 
pellant 

The Oovemment Pleader (C. Madhavan 
Nair )—for Respondent. 


prescribed, and second, the defendant, 
Secretary of State represents the 
public and can have the benefit of its 
prescription. 


Judgment— The property in dis¬ 
pute in this case is a small piece of 
vacant ground outside the boundary 
wall of the plaintiffs premises, those 
premises having access to it and the 
adjoining road by a gate. 

The suit by plaintiff is for a decla¬ 
ration of his right to the property 
outside his boundary wall. The 
Government registered the land as 
poramboke at the recent survey, and 
he claims it as his jenmam property. 
Issues were framed as to the sustain¬ 
ability of the suit for mere declaration, 
the defendant, the Secretary of State, 
denying the plaintiff’s possession, as 
to the ownership of the property, and 
as to the title set up by Government 
by adverse possession 

The first objection to the lower ap¬ 
pellate Court’s judgment is that it 
contains no distinct finding as to the 
title, its discussion of the evidence 
being confined to a conclusion, that 
the measurements in the plaintiff’s 
documents could not be accurate, 
althougii the question whether they 
could be trusted as to any part of the 
disputed land was left open. If the 
measurements could not be trusted, the 
lower appellate Court should have 
considered whether it could not act on 
the principle that title goes with pos¬ 
session and it should have decided 
whether the plaintiff had discharged 
the burden of proof, which in view of 
his failure to establish his alleged 
right in connection with the survey 
was, it is not disputed, on him That, 
however, matters comparatively little, 
for the lower appellate Court has in 
fact found in favour of the defendant’s 
possession and against that of the 
plaintiff in connection with the plea 
^^P^®®G’'lption ; and it would presum¬ 
ably have, if it had looked at the case 
m the manner suggested, applied that 
nnding to support a conclusion in 
favour of the defendant’s title and 
also against the plaintiff’s right to 
sue only for a declaration. 

£* 1 • on prescription is based 
OL findings that first the public has ' 

1923 M—79-80 


As regards the first of these points, 
the lower appellate Court's treatment 
of the evidence is summary. It men¬ 
tions only that the land has been used 
as a cart stand and that the public has 
occupied it freely, the plaintiff s user 
by taking goods to his gate-way being 
no more than any member of the 
public might have done. The case may 
really be stronger than appears from 
the judgment. In fact we have been 
shown evidence that there was once a 
pond on the site. But the stronger 
objections to the lower appellate 
Court’s findings are that, if the 
public can prescribe at all, a point 
which we turn to, the lower appellate 
Court has not referred to any evidence, 
that, those who used the land did 
so on behalf of the public and not 
in their individual capacity or to 
any exclusion of the plaintiff or 
anything inconsistent with the con¬ 
tinuance of his ownership, subject 
to a right against him of the des¬ 
cription referred to in Sect. 2 (b) 
of the Easements Act V of 1^82. 
And a right of that description is 
not what defendant claimed, and, 
it it were claimed, it could be no 
defence to the suit. These distinc¬ 
tions are exemplified by Lutchmeepul 
V. SddaMlla Mu-ihyo (1) where 
however the form of the plaint pra¬ 
yer admitted of enquiry into the 
existence of such a right as a defence. 


lante Court and the parties were 
wrong in considering the possibility 
ot prescription by the public at all 
tor the public cannot prescribe.' No’ 
doubt no authority as regards pres¬ 
cription by It for ownership has 

Jnnr principle 

applicable to such prescription will be 

the same as that recognised in connec¬ 
tion witn prescription for easements 
or profits a -prendre. As regards pre- 
scription of the latter kind authority 
s clear: Smith y. Andrew (z) 

Attorney-General v. Esher Linoleum & 


(1) [1883] 9 Cal. 6H8- 

(2) [1891] 2 Ch. D. 678 


12 C.L.R. 382. 
—66 L.T. 175. 
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Co. Limited (3) and this position is 
assumed in the Indian case last 
mentioned. As was said in the second 
English case “it is necessary to 
remember that the thing to be 
established is dedication, not user.” 
What can be proved is that the 
public has acquired an easement or 
a profit a prendre by a grant or de¬ 
dication, actual, if direct evidence 
of one is available, or to be pri* 
sunned in case such evideir e is not, 
and in the latter alternative evi¬ 
dence of enjoyment will be rele¬ 
vant and may go far towards sup¬ 
porting the inference that a grant 
or a dedication which is lost at some 
time was mad ’. The lower appel¬ 
late Court must at the rehearing 
which we are about to direct, bear 
this in mind. It will also bear in 
mind the necessity for proof that 
the dedication, if any. was to the 
public at large and not to any sec¬ 
tion of it, Roofe V. (4^ and 

Muhammad Rustan Ah Khan v. Mush- 
faq Husain (5), 

There will still however be one 
more question for the lower appel- 
latte Court to consider. In its judg¬ 
ment it has assumed that acquisition 
of L right by the public will be 
equivalent lo its acquisition by the 
Secretary of State. That case was 
not put forward in the written state¬ 
ment, and its su-tainability is not 
obvious for wo know that the 
public or a portion of it sometimes 
prescribes or attempts to prescribe 
against Government. The lower ap¬ 
pellate Court has given no parti¬ 
cular reasons for this part of its 
decision and at the rehearing we 
must ask it to consider the matter 
more fully, if its other findings at 
the rehearing render it necessary 

The lower appellate Court has 
miscor-ceived the law at every point. 
We set aside its decision and re- 


(3) fl90l]2Cli- 647-70 L.J.,Ch. 808- 
85 L.T. 414-50 W.R. 22-66 J. P. 
71. 

(4) 11 M and W. 827. 

(.5) [1920] 42 All. 609-47 I.A. 224- 
33 C.L.J. 471—1 P.W.R. 1921- 
18 A.L.J, 1089—39 263— 

(1930) M.W.N 565-12 L.W. 539— 
28 M.L.T. 220-57 I C. 329 (P. C.) 


mand the appeal for readmission 
and rehearing in the light of the 
foregoing- Costs to date here and in 
the lower appellate Court will be 
costs in the cause and will be pro¬ 
vided for in its decree. 

Stamp value on the appeal me¬ 
morandum in this Court will here- 
funded on application. 

Mowed : C^a^e remanded. 
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Rnmuiywami Naidu — Defendant— 
Respondent. 

Appeal No. 56 of 1921, D/-2nd Feb¬ 
ruary, 1923, against the decree of 
the Add!. Sub. J., Tanjore in Original 
Suit No. 75 of 1919. 

Contract Act^ tSs. 19^ 23'—Licensed vendor 

of rice—Contract against the terms of licence. 

The defendant, under the terms of his licence, 
was forbidden to sell his rice to other 
wboltsale merchants in the port on 
entry than those who were approved by the 
Collector of the District. The plaintiff who was 
not one of those approved dealers and was a 
wholesale merchant, contracted to purchase 
rite from defendant and paid the price. The 
contri'ct was “I have settled price with you 
at the controilers rate for the rice coming for 
me b. the Viravu Steamers and marked “N.R,'. 

If perhaps the Madras Director of Supplies 
should ask the said bags from me and if I 
should have to give the bags to him, I shall 
reiurn to you the money you have given with 
one per cent interest.” The rates agreed upon 
were much higher than tne controlled rates. 

Held, Plaintiff being a big merchant iu the 
place must have known that lit- could not pur¬ 
chase rite except by permission from Govern¬ 
ment and, therefore, he was probably very 
willint^ to pay defendant these higher rates in 
order to secure the rice. When there was 

control of rice imports and rice sales set up in 

N egapatam as in other places, it is impossible ^ 
to believe that the plaintift, who was nimself a 
big rice merchant did not know of these facts. 

The mention in the contract of the probability 
of the rice being taken hy the Director of 
Civil Supplies is quite suffieient to put him j 
upon notice of the control and of the various i 

regulations which had been prescribed with i 
reference to the sale of rice. And therefore 
unde sections 23 and 24 of the Contract Act, 
the contract is void and the plaintiff can base 
no claim upon it. [P. 628 C. 1,2) 

T Narasimhn Iyengar and N. SriTuVa- r 

aachati —for the Appellant. / 

C. Varada Chari —for Respondent. ! 
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Phillips, J. The plaintiff and thf^ 
defendant are both merchants of Nega- 
patam and the plaintiff entered into a 
contract for the purchase of rice from 
the defendant on the terms of Exhi¬ 
bits A and A 1. At the time when the 
contract was entered into, namely, 
July 1912, the import of rice was con¬ 
trolled by Government and rules were 
framed in accordance witii which 
alone import and transport of rice 
was permitted. The defendant 
obtained a lioence from Government 
to import certain rice from Burma 
and it was this rice which he agreed 
to sell to the plaiiitiii. The rice was 
delivered to plaintiif’s but shortly 
afterwards 2123 bags were comman¬ 
deered by Government and the plain¬ 
tiff received only the actual controlled 
price, whereas he had paid to 
defendant a considerable larger sum. 
The balance of 1320 nags had already 
been re-sold by the plaintilf and 
(Tovernment took no action in regard 
to them. The plaintilf now claims 
damages that he has sustained by this 
action on the part of Government 
and alleges that he sustained this loss 

owing to the fraudulent representa¬ 
tions of tlie defendant. 
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A question has now been raised in 
appeal as to whether the plaint con¬ 
tract was not one that was void as 
being (1) opposed to public policy 
and (2) illegal. The question was not 
raised in the pleadings in the lower 
t-ourt, it is evident from the Subordi¬ 
nate Judge’s judgineut that it was, at 
any rate, raised at the time of argu¬ 
ments, and when a question of this 

sort is raised, 1 think that a Court 

should take notice of it, even though 

'appear in the pleadings 
Wide Scoit V. Brou.<n (|)] and this case 

can, 1 think, be disposed of upon this 
ground. When the contract was 
iCntered into, the defendant, under the 
terms of his licence, Exhibit III, was 

orbidden to sell this rice to other 
wholesale merchants in the port on 
em ry who were approved by the 
Collector of the district. Admittedly 


(I) [1892] 2 Q.B. 724- 
738—4 R. 42—67 
W. R. 116—57 J. 


-61 L. J., Q. B. 
L. T. 782—41 
P. 213. 


the plaintilf was not one of tho.se 
approved dealers and he was a whole¬ 
sale merchant. Thus, these restric¬ 
tions have been contravened by the sale 
to the plaintilf. It is contended for 
the plaintilf that lie was not aware of 
these restrictions, and the lower 
Court has found in somewhat peculiar 
language that “ there is no doubt that 
defendant was a perty in puri 
delict, so far as his obligations were 

concerned tothe Director of Civil Sup¬ 
plies. But there are no convincing 
circiimstance.s to show that plaintilf 
was aw..re, on the date of the .suit 
contract, that defendant wa.s commit¬ 
ting a breach of a legal duty by enter¬ 
ing uitc the suit transaction * * * 

I am not prepared to hold that both 
parties are in pan .tel,,do though one 
of them is and that is the defendant.” 
it IS unnecessary to discuss here whe¬ 
ther a contract would only be void if 

the plaintilf entered into it, knowing 

that It was in breach of a public 

policy, or illegal for I think that, on 

the evidence on record, there is 

sufficient to establish plaintiff’s know- 
ledge. 

The contract. Exhibit A, reads as 
follows;— I have settled price with 
you at the controller’s rate for the^ 
nee coming for me by the Viravu 
bteanier and marked ‘ N. R 

perhaps the Madras Director of Sup ' 
plies should ask the said bags from 
me and if I should have to give the 
bags to him, I shall return to you the^ 

money you have given with one per 
cent interest. Similar conditions 
appear in the counterpart executed by 
the plaintilf to the defendant, Exhibit 
A 1. The rate.s* are not specified in 

these two documents, but a separate 
document bearing the same date 
was written by the defendant to 
the plaintilf in which the rates of the 
various kinds of rice are set forth. It 
is plaintilf s case that these were the 
agreed rates, he being informed 
by the defendant that they were 
ye Controller’s rates ; but the defen- 
day states that these rates were 

approximate- 

ly as he did not know the exact 
orjuly '^ntil the 15th 

clear that the plaintiff’s ^ase s 

correct and that the rates were agreed 
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upon as per Exhibit B. The defendant 
knew that he was not allowed to sell 
to the plaintiff and naturally would 
want some higher profit than the four 
annas a bag allowed to him by 
Gorernment and, if he entered into 
such a contract he would naturally 
fix the prices at something higher 
than the controlled rates. Plain¬ 
tiff being a big merchant in the 
place must have known that he could 
not purchase rice except by permis¬ 
sion from Government and, therefore, 
he was probably very willing to pay 
defendant these higher rates in order 
to secure the rice. When there was 
control of rice imports and rice sales 
set up in Negapatam as in other 
places, it is impossible to believe that 
the plaintiff, who was himself a big 
rice merchant did not know of these 
facts. The mention in the contract 
of the possibility of the rice being 
taken by the Director of Civil Sup¬ 
plies is quite sufficient to put him 
upon notice of the control and of the 
various regulations which had been 
prescribed with reference to the sale 
of rice. Tlie plaintiff’s contention 
that he did not know that the rates 
in Exhibit B. were not the controlled 
rates is somewhat futile for no man 
of reasonable prudence would have 
entered into such a large contract 
without taking seme steps to ascertain 
what were the proper rates and it is 
unlikely that he would have been 
content with this simple document 
Exhibit B. If the plaintiff was aware 
of the conditions governing the sale 
of rice, conditions which had been 
enacted by Governmant for the good 
of the country generally, it is obvious 
that, in entering into this contract in 
contravention of those conditions, the 
plaintiff knew that he was inducing 
the defendant to sell the rice to him, 
and that such sale was undoubtedly 
opposed to public policy, if not 
actually illegal. ]So evidence has 
been let in to show hat were the ac¬ 
tual notifications of Government tit the 
time, or whether the licence, Exhibit 
IV, was based upon those notifications, 
and, therefore, it is perhaps doubtful 
whether the contract was actually 
opposed to law, but, when it was in 
contravention of regulations imposed 
for the good of the country and the 


general public, it is clear that the 
contract was opposed to public policy. 
Under sections 23 and 24 of the Con¬ 
tract Act, the contract is therefore, 
void and the plaintiff can base no 
claim upon it. 

It is, however, contended that his 
action is not based upon the contract 
but upon this fraud of the defendant; 
but even if such fraud had been 
established-and I have held above that 
I do not think it has been—the plain¬ 
tiff must have been aware of the jeon- 
ditions governing the sale of rice 
when he entered into the contract 
ano this plea would still not be good : 
fur, even if the claim is based upon 
fraud there can be no claim apart 
from the contract- When both parties 
are in puri debeto the maxim in pari 
deUcto potior est condita possidentis ap¬ 
plies and, the Courts will not assist 
the plaintiff to recover in such a 
case. 

If it were necessary to do so, I 
would hold that the payment by the 
plaintiff of the sum of Rs. 3,000 on the 
21st of July to the defendant is proved. 

The lower Court has, no doubt, found 
that it is not proved but unfortunately 
only one of the plaintiff’s accounts 
was translated in that Court and, al¬ 
though P. W. 3. in the witness-box 
produced the accounts and on reference 
to them ment^ioned the details, the j 
lower Court has held that there was ) 
no corroborative proof. We have the 
evidence not only of the plaintiff but 
of P. W. as to the payment and it 
is strongly corroborated by the plain¬ 
tiff’s accounts which there seems to 
be no reason to distrust. 

His omission to examine two of | 
the defendant’s gumastahs to whom f 
the money was paid cannot have much t 
importance, for, although they arc j 

said to have left the defendant’s ser- I 

vice one would have expected defen¬ 
dant to examine them to contradict 
the alleged payment to them. There is 
also a considerable ground for suspect¬ 
ing the truth of the defendant’s ac¬ 
counts ; but, as this point is not 
necessary for the determination of 
the appeal, I will not go into this ^ 
question in detail but merely state that 
I consider that the payment of Rs. { 
3,000 is proved. I 

The plaintiff’s suit must, however, 
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fail and this appeal be dismissed. 
Considering defendant’s conduct each 
party will bear his own costs. 

Devadoss, J. —The plaintiff appeals 
against the decree of the Temporary 
Subordinate Judge of Tanjore who 
dismissed his suit. The plaintiff’s case 
as disclosed in the plaint is that he 
contracted with the defendant to buy 
300 tons of rice at price noted in 
Exhibit B, that he incurred certain 
changes for removing the bags of 
rice from the wharf to his godown, 
that a good portion of the rice was 
commandeered by the Director of 
Civil Supplies, Madras, and that he 
sustained loss thereby and the de¬ 
fendant being guilty of fraud is 
liable for the loss sustained 
by him. The defendant’s case is 
that the plaintiff contracted with him 
to buy imported rice at the rate fixed 
by the Director of Civil Supplies and 
he paid only the price of the rice 
supplied less a small amount, that 
he gave delivery at the wharf, that 
he is not guilty of any fraud and 
that he is not liable to make good 
any loss the plaintiff may have sus¬ 
tained by a portion of the rice sold 
being commandeered by the Director 
of Civil Supplies. 

The main contention urged by the 
appellant is that a sum of Rs. 3o00 
paid by him on was not 

given credit to in the defendant’s 
books. According to his case he 
paid a sum of Rs. 48,996 and the de¬ 
fendant admits all the payments but 
a sum of Rs. 3000. The (pjestion is 
whether this sum was paid by the 
plaintiffs to the defendant on Z\-l- 
1319. The plaintiff’s evidence is that 
it was paid to the defendant’s clerk 
on the 21st July 1919 in two sums 
of Rs. i,9000 and Rs. 2,000 and he is 
corroborated by his accounts. The 
defendant’s books do not show the 
receipt of Rs. 3()00. In order to deter¬ 
mine whether the amount was paid 
by the plaintiff or not, we have to 
see what the rates at which plaintiff 
contracted to buy the rice imported 
by the defendant were. If the con¬ 
tract rates were those mentioned in 
Exhibit B, the plaintiff’s case is 
rendered very probable. In this 
connection a few facts have to be 


629 

remembered. At that time there was 
rice control in this Presidency- The 
defendant was given a permit or 
licence by the Director of Civil 
Supplies Madras to import rice from 
Rangoon and according to the terms 
of the lieence, Exhibit III, he could 
sell only to licenced dealers at the 
rates fixed by him, and should not 
sell to any whole-sale merchant in 
Negapatam and according to the 
terms of the licence granted by the 
Director a whole-sale merchant 
could not buy in Negapatam, rice, 
imported by any rice dealer 
Therefore he must have consented to 
pay a higher price than the Director’s 
price in order to secure a large quan¬ 
tity of rice which he could sell at a 
considerable profit. 

The defendant having sold to the 
plaintiff who is not a licensed dealer 
in contravention of the terms of Ex¬ 
hibit III. the Director of Civil 
Supplies ordered the forfeiture of 
the deposit of Rs, 5,000 made 
by the defendant and the 
defendant petitioned the Director 
as will be seen from Exhibit 
XII, to reconsider his case and to 
pass orders cancelling the order of 
forfeiture by trying to make out that 
he was not guilty of wilful breach of 
the condition of tlm licence. In these 
circumstances, it is unlikely that he 
would admit that he sold the rice at 
the prices mentioned in Exhibit B. 
His explanation is that Exhibit B. 
gives only tentative prices in order 
to enable the plaintiff to have money 
to be paid as soon as the ship bring¬ 
ing the rice arrived in port. Exhibit 
A is the contract signed by the de¬ 
fendant and Exhibit A 1 is the coun¬ 
terpart signed by the plaintiff. If 
the defendant’s case is true he could 
very well have mentioned in Exhibit 
B that these prices were only tenta¬ 
tive prices and the real price would be 
those fixed by the controller. If his 
case were true why was not Exhibit B 
made a part of Exhibit A or Exhibit 
AI. It is on a separate sheet of paper 
which could be suppressed if the parties 
wished. His explanation therefore 
that these prices were only tentative 
price cannot be accepted, and from 
the conduct of the parties it is quite 
clear that Exhibit B contains the real 
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contract prices as settled between 

them for it is nnlUely that the plaint- 

iff would have paid a large sum of 

money nearly amounting to half a 

lakh of rupees without ascertaining 

what the prices fixed by the Director 
were. 

Considerable argument was advanced 
as regards the state of the accounts of 
the defendants. There is a sum of Rs. 
3,000 credited on 21-T-I919in his books 
for whichhedoes not give a satisfactory 
explanation. His evidenceon that point 
is very unsatisfactory and therefore I 
have no hesitation in holding that Rs 
3,000 was paid to him by the plaintiff on 
the 21st of July 1919. 

The next point argued is as regards 
the charges incurred by the plaintiff 
for removing the bags of rice from 
the wharf to his godown. The agree¬ 
ment is silent as to the place of deli¬ 
very. It is not clear why the plain¬ 
tiff should have paid the charges for 
removing the ba^s from the wharf 
without requiring the defendant 
to deliver the goods at his godown, or 
asking him to meet the costs of the 
removal. There is nothing in the 
documents to show that the defendant 
undertook to !)ear the charges of cart¬ 
ing the rice from the wharf to the 
plaintiff’s godown. The plaintiff not 
being a licensed dealer and knowing 
he was violating the terms of the 
licence Exhibit III, he was anxious 
evidently to remove the bags as soon 
they were landed and it is likely that 
he took delivery at the wharf There 
is evidence on the side of the plaintiff 
that the delivery was to be at the 
wharf. W hether that was so or not, the 
plaintiff volunteered the payment of 
the charges for the removal of the 
rice from the wharf to the godown 
and he cannot in law claim them from 
the defendant. 

He claims damages on the ground 
of loss caused by the rice being com¬ 
mandeered by the Director of Civil 
Supplies and his being paid a sura 
less than that contracted for by him. 

It is unnecessary to deal with this 
question at length in the view I take 
of the question of law in this case. 
Two questions arise for consideration 
in this case. (1) Is the contract 
entered into by the plaintiff with the 


1923 Ifadras 

defendant legal or not ? and (2) if it 

IS illegal, can the plaintiff get back 

the amount paid by him ? The defen¬ 
dant evidently did not plead the 
Illegality of the contract as he was 
trying to get back from the Director 
of Civil Supplies the amount of 
deposit made by him for obtaining the 
licence Exhibit, III, which that Officer 
had directed to be forfeited. It is 
urged by the appellant that this point 
was not raised before the lower Court. 
There is some indication in the judg¬ 
ment of the learned Subordinate Judge 
that the question was arg*ied before 
him. Otherwise I fail to see how he 
could have referred to Natftu Khan y, 
Sewat Kneti (2), and distinguished it 
from the present Whether the point 
was specifically raised in the lower 
Court or not, this Court has to see 
whether the plaintiff should be given 
any help in getting back the money 
which he paid under a contract which 
is illegal as being opposed to public 
policy. In Scott v. hrotvn (1), the Court 
of Appeal held that a contract bet¬ 
ween two parties for the purchase of 
shares in order to induce other person 
to buy shares believing that the 
shares were selling at a premium 
when there was no bona fide market 
for them was an illegal transaction 
and could he made the subject of an in¬ 
dictment for conspircy and no action 
could be maintained in respect of such 
agreement or purchase of shares. 
Lindley, L. J. observes at page 728 
“No Court ought to enforce an illegal 
contract or allow itself to be made 
the instrument of enforcing obliga¬ 
tions alleged to arise out of a contract 
or transaction which is illegal, if the 
illegality is duly brought to the 
notice of the Court, and if the person 
invoking the aid of the Court is him¬ 
self implicated in the illegality, or 
where he is not if the evidence ad¬ 
duced by the plaintiff proves the 
illegality, the Court ought not to as¬ 
sist him. If authority is wanted for 
this proposition, it will be found in 
the well known judgment of Lord 
Mansfield in the Hchnan y Johnson'' 

(2a) The facts appearing in the evi- ^ 
derce in this ase being clear, namely, 

(2) [1912]]5aW.N. 408-9 I.C. 161. 

(2a) Cowp. 341. 
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that the defendant was not authorised 
to sell to the plaintiff and that he was 
not authorised to sell at rates higher 
than those fixed by the Director of 
Civil Supplies and the plaintiff was 
not a person licensed to buy whole¬ 
sale at Negapatam controlled rice, I 
have no hesitation in holding that the 
contract is an illegal one as being 
opposed to public policy The next 
question is whether the plaintiff 
should he helped by the riourt in get¬ 
ting ba^k the money paid in execution 
of an illegal contract. No doubt in 
this Court the respondent relied upon 
the illegality of the contract in 
resisting the appellant’s claim His 
contention is that he is entitled 
to get relief on the ground 
that he does vnA seek to en¬ 
force the terms of the contract but 
only to gft oack money paid by him 
to the defendant for a consideration 
which failed. Tn J'lreerbha.i Jornbhai 
V. Gordhan (3) ^-ertain aliena¬ 

tions were made in contraventi* n of 
the Bhagdari and Narwadari Tenures 
Act and the High Court bf'hl that 
though the alienations were illegal 
and void as contravening the terms of 
the Act, yet the money advanced for 
the alienations could be recovered. 
Though at first sight it may appear 
that the case supports the plaintiff’s 
contention, yet, on a close perusal of 
the judgment it would be clear that 
the learned judg .s rest their decision 
on a separate covenant whereby tlie 
mortgagor undertook to repay to the 
plaintiff the amount lent. At i)age 
366 the learned judges observe “But 
there still remains the (luestion whe¬ 
ther the plaintiff’ is not entitled to 
recover for breach of a separate cove¬ 
nant contained in the deed of mort¬ 
gage. That covenant was passed by 
the defendant mortgagor in the fol¬ 
lowing terms:—* If there should be 
any hindrance or obstruction concern¬ 
ing the house or if the house should 
be taken out of your possession, that 
we and our property and our heirs 
and representatives are liable for any 
loss you may suffer and for your 
moneys advanced.Here the cove¬ 

nant covers as well the cases where 


(3) [1915J 39 Bora. 358—17 Bom. 
L.R. 259-28 I.C. 442. 


hindrance or obstruction should 
occur in taking possession as the 
case where possession, after haring 
been obtained, is afterwards taken 
away from the purchaser.” In the 
present case there is no separate cove¬ 
nant for the return of any money 
that may be due to the plaintiff as 
the difference between the price that 
may be paid by the Controller of Civil 
Supplies and the contract price. 
Whether such a contract would be 
legal or not it is unnecessary to con¬ 
sider as there is none set up in this 
case. The next case relied upon by 
the appellant is Mafhure Mohan Saha v- 
Ram Kumar S(/bfta (4), where it was 
held that where a corporation receives 
money or property under an agree¬ 
ment, which turns to be ultra vires or 
illegal, it is not entitled to retain the 
money. The obligation to do justice 
rests upon all persons natural and 
artificial; if one obtains the money 
or property of others, without autho¬ 
rity, the I iw, independently of ex¬ 
press contract, will compel restitution 
or compensation.” In that case there 
was no performance of the contract 
entered into by the corporation and 
the learned judges held that “the 
relief is granted not upon the illegal 
contract nor according to its terms, 
hut on an implied contract by the cor¬ 
poration to return or failing to do 
that to make compensation for pro¬ 
perty or money which it has no right 
to retain”. In tlie present case the 
contract was fully performed by 
the plaintiff taking delivery of the 300 
tons of rice contracted for and he 
only claims compensation for the 
difference in price between that paid 
by him to the defendant and that paid 
to him by tlie Director of Civil Sup¬ 
plies. In the first place there is no 
covenant by the defendant to make 
good any loss that might occur to the 
plaintiff by the rice being comman¬ 
deered and in the next the contract 
has been fully performed The plain- 
tiff contracted to buy at the rates meii- 
tioned in Exhibit B and paid accord¬ 
ingly. The Director of Civil Sup¬ 
plies commandeered the rice as he 
was entitled to do and paid the plaintiff 

(4) [19151 43 Cal. 790—23 C.L.J. 
26—20 C W.N. 370—35 I.C. 305 
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according to the terms of the 
license under which the rice was im¬ 
ported* The case might be different 
if the rice had been commandeered 
before the plaintiff took delivery but 
when once the contract is completed 
by delivery, it is difficult to under* 
stand how the plaintiff could seek 
relief against the defendant on the 
ground that the Director of Civil 
Supplies commandeered the rice from 
him. He no doubt relies on the al¬ 
leged fraud of the defendant in not 
disclosing the contents of Exhibit 
T by which the Director of Civil Sup¬ 
plies informed the defendant to hold 
the goods at his disposal as the ship¬ 
ment was under the license granted to 
him. Granting that Exhibit I was not 
shown to the plaintiff he has no rea¬ 
son to complain. Exhibit I does not 
import a new condition which is not 
to be found in Exhibit III. It cannot 
be contended with any show of reason 
that the plaintiff was unaware of the 
contents of Exhibit III. Exhibit 
III makes it clear that the licensee 
should hold the quantity imported at 
the disposal of the Director and the 
explanation of the clause “that the 
whole rice imported on this license 
must be placed at the disposal of the 
Government” is, that “it can only 
be sold to merchants or dealers select¬ 
ed or approved by the Director of 
Civil Supplies or some one authorised 
by him in this behalf”. That being 
so Exhibit I does not import any new 
clause or put any restriction upon the 
defendant with regard to his dealing 
with the imported rice, which was not 
contained in Exhibit III. It is there¬ 
fore not clear how the plaintiff could 
contend that the defendant is respon-* 
sible for the loss sustained by him, by 
the nondisclosure of the contents of 
Exhibit L In Sf^enivasa v. Sesha (5) 
it was held “a marriage brokerage 
agreement is unlawful and void and 
brokerage paid thereunder is recover¬ 
able if the agreement or a substan¬ 
tial part of it is not performed.” 
Oldfield J. relies upon T^iylor v. Bowers 
(6) and observes “the exception to the 

(5) [1917] 41 Mad. 197—34 M.L.J. 

282-6 L.W. 42-42 I.C. 783. 

(6) [1876] I Q.B.D. 291—46 

39-34 L.T. 938-24 W R. 499. 


general rule based on the absence of 
any, or of any substantial, perform¬ 
ance is clearly recognised without 
reference to the distinction proposed 
in a case later than the majority of 
those relied on by the learned Judges^ 
in Taylor r,Bowif8(iQ) in which the object 
of the agreement, a fraud on creditors, 
would, if persisted in, have resulted 
in the frustration of the insolvency 
law”. The learned Judges gave relief 
to the plaintiff on the ground that the 
agreement or a substantial portion of 
it was not performed. In the 
case of Taylor v. Bowers (6) the 
facts were “the goods were made 
over to Alcock for the purpose of 
defrauding the plaintiff’s creditors- 
But they were made over by Alcock 
to the defendant without the plain¬ 
tiff’s authority, and not in further¬ 
ance of the fraudulent purpose for 
which they had been assigned to him* 
And while the fraud on the plaintiff’s 
creditors originally contemplated re¬ 
mained wholly unaccomplished, the 
plaintiff repudiated what had been 
done, and claimed to have the goods 
restored to him, which done, they 
would have been again available to 
the creditors”. Cockburn C. J. held, 
“Now it seems to us well established 
that where money has been paid, or 
goods delivered under the unlawful 
agreement, but there ha^ been no 
further performance of it, the party 
paying the money or delivering the 
goods may repudiate the transaction, 
and recover back his money or goods”* 

In the present case, as I have observ¬ 
ed that there has been a complete 
performance of the contract the case 
in 41 Mad. 197 (5) does not help the ap¬ 
pellant In Bhikan Bhai v. Hhalal (7) 
there was a condition in a lease of the 
tolls that the lessee should not sublet 
the tolls without the permission of the 
Collector. The plaintiff, the lessee 
sued the defendant, the sub-levssee for 
certain meneys due to him under the 
sub-lease. The defendant contended 
that the contract was void and no 
money was recoverable. The learned 
Judges held that the restriction aa 
regards the sub-lease was in the in¬ 
terests of revenue and not for the 

(7) [1900] 24 Bom* 622—2 Bom L.R* 

483. 
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benefit of the public. They observe 
at page 625 “The Act imposing tolls 
is an Act passed for the benefit of the 
revenue and not an Act for the pro¬ 
tection of public morals such as the 
Abkari and Opium Acts are in this 
country and the licensing Acts are in 
England, and to which different con¬ 
siderations apply”. They gave a 
decree to the plaintiff on the ground 
that the defendant was liable to make 
good the amount due to the plaintiff. 
But here the rice control was estab¬ 
lished during the war conditions and 
was continued for the benefit of the 
public after the war was over on ac¬ 
count of the economic conditions pre¬ 
vailing then and it cannot be there¬ 
fore contended that the control was in 
the interest of revenue and the viola¬ 
tion of the rule would not stand in the 
way of the plaintiff getting relief. It 
is not suggested bv the appellant that 
the rules under which rice was import¬ 
ed from Rangoon were vnen or 

that the rice control was not under 
proper statutory provisions. Under the 
Ordinance promulgated, during the 
war and afterwards rice control was 
established in various parts of the 
country and the Director of Civil Sup¬ 
plies, Madras, was authorised to issue 
permits and licenses and the licensees 
or permit holders could only deal ac¬ 
cording to the terms of the license. 
The rice control was for the benefit of 
the public and any violation of the 
rules is opposed to public policy- It 
is unnecOiSary to notice all the cases 
relied upon by the parties as it is 
<iuiie clear that the Court should not 
render its aid for the purpose of help 
ing the plaintiff to get back money 
which he paid under a contract which 
was opposed to public policy and 
therefore void. In this case, the con¬ 
tract has been fully completed and the 
plaintiff who seeks relief on the 
ground of fraud is not entitled to it as 
I find on the evidence that he was not 
deceived as regards the terms of the 
license and his conduct in getting rice 
without a license to buy in Negapatam 
was in violation of the rules framed 
in the interests of the public. This 
point is fatal to the plaintiff’s case 
and he is entitled to no relief. The 
defendant's conduct was grossly im¬ 
proper in having sold the rice imported 


by him under the license granted by 
the Director of Civil Supplies to an 
un-licensed person and therefore he 
is not entitled to his costs. 

The appeal is dismissed and in the 
circumstances of the case both parties 
should bear their own costs. 

Appeal dismissed. 
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Coutts-Trotter and Ramesam, JJ. 

Ammakannu Ammal and others —Ap¬ 
pellants. 

V. 

A^art/^ana«w;a7ni Mudaliar and others — 
Respondents. 

City Civil Appeal No. 27 of 1921, 
D/- 7th December 1922, against the 
decree of the City Civil Judge, Madras 
in O. S. No 153 of 1920. 

Adverse jjossession — Original' owner stay- 
ing as a guest—Nature of rights of the 
parties. 

The mere fact that the original owner 
came and stayed for a few days as a guest, 
will not operate to make the possession of 
the intruder less exclusive, so as not to ex¬ 
tinguish the rights of the original owner 
in the property. The person who has com¬ 
pleted the statutory prescript’on is entitled 
to eject any person with no title who seeks 
to retain possession of the premises. Tichborrie 

Weir (1892) 67 L.T. 735 D.at. [P. 634 C. 1. 2] 

K. S. Jayarama for Appellants. 

Md. Ibrahim Sahib^ Q. Ram(tkrishna 
Iner and V• Narayana Iyer —for Res¬ 
pondents. 

Judgment. —In this case the plain¬ 
tiffs founded their title in their 
pleading upon an adoption of one 
Toolasi Naicken by Thathappa Nai- 
cken Toolasi Naiaken being the 
person from whom the plaintiffs 
derived their title through the first 
three defendants. The learned 
Judge, in fact, decided in favour 
of the plaintiffs not on the adop¬ 
tion, the existence of which he dis- 
belived, but on a supposed title by 
prescription acquired by Toolasi 
Naicken, for the benefit of the joint 
family, of which he was a member 
with survivorship to his sons, the 
first three defendants. No issue is 
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raised as to that, and indeed, we 
think it is very doubtful whether 
he really clearly found that, 
because he does not clearly say 
that Toolasi Naicken acquired it for 
any interest wider than his own. 
However, an issue will be framed 
‘Whether the joint family of which 
Toolasi Naiken was a member ac¬ 
quired title to the property in suit 
by prescription f 

Finding should be submitted in 
two months and seven days will be 
allowed for filing objections. Fresh 
evidence may betaken. 

[The finding having been returned, 
Court delivered the following] 

Judgment.— The finding which we 
have called for in this case has 
been returned and the learned Judge 
finds that the joint family of which 
Tholasingam was a member acquir¬ 
ed a title to the property in suit 
by prescription. That finding of 
fact is challenged on the ground 
that though the old lady (5th defen¬ 
dant KullammalJ had married and 
gone away to Royapuram and never 
again resided in the property in 
the ordinary sense, she is to be 
held to have kept alive her 
rights in it, against the accrual of 
prescription by the fact that occasion 
ally she came and stayed a few days 
as a guest. That seems to be so, but 
that will not operate to make the 
possession of the family of defendants 
1 to 3 less exclusive, so as not to 
extinguish the rights of the old lady 
in the property. This contention does 
not require discussion. 

It is next argued that the suit is not 
maintainable, because at the time it 
was brought the plaintiffs were not in 
possession of the property and that no 
stranger, even after the completion 
of the prescription, can sue anybody 
for possession, because he had not got 
an iota of title at all. as he is merely 
a man whe has prescribed against the 
title of the true owner and who is 
left with nothing, unless by mere 
brute force he can succeed in holding 
the property against anybody who 
tries to come up. To my mind this is 
an absolutely untenable argument 
and is based on what to my mind is a 
complete misunderstanding of the 
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decision of the Court of Appeal in 
the case of Tichborne v. Weir (1), 
There a tenant had a lease and 
somedody, a stranger, came and stood 
for thirty years in the shoes of the 
tenant and paid rent to the landlord. 
It was sought, at the end of a very 
long period, to enforce against the 
person in occupation of the premises 
by the landlord the performance of a 
covenant to repair, and the argument 
on which it was sought to base that 
contention was this: the statute in 
effect transferred the estate of the 
person prescribed against to the hands 
of the person in occupation. Their 
Lordships observed that it was an 
incorrect interpretation of the law and 
that what the statute did was not to 
transfer the title of the person prescrib¬ 
ed against with all its burdens to the 
person in oc'cupation but to extinguish 
the whole title and to create, not by 
transfer but by an act of creation, a 
new title in the person who completed 
the prescribed statutory term. That 
being so, that case bis no application 
to the j)resent circumstances and we 
must hold tnat the person who has 
completed the statutory prescription 
is entitled to eject any person with 
no title who seeks to retain possession 
of the premises. 

The result is that the appeal fails 
and is dismissed with costs of the first 
respondent. 

Appe^til dismissed, 

(1) [ 1892] 67 L.T. 735. 
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Spencer and Krishnan, JJ. 

Mutkukuma ra Muda liar — Defenda n t— 
Appellant. 

V. 

Chockalinga Muduliar — Plaintiff — 
Respondent. 

S. A. No. 52 of 1921, D,- 29th Janu¬ 
ary 1923, against the decree of the 
Dt. Court of Tanjore in A. S. No- 111 
of 1919. 

Limitation Acty S. 19—Existing liabiiiti /— 
Implied acknowledgments^ 

Id a previous suit the defeadant had deposed 
as a witness I am the 3rd defendant. I and 
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ihe 2ud defendant purchased some land from 
the 1st defendant. For the balance of price 
due to her, Ek. A. was executed.” 

Held* that this was not an acknowledgment 
of a liability subsisting at the date when the 
witness deposed. As the witness did nnt speak 
of the price as being still due to the 1st defen- 
dant at the time, no implied acknowledgment 
of liability can be spelt out of the mere state¬ 
ment that the witness on some prior date 
executed a certain bond. 1932 Mad. 104 = 45 
M. 443; 26 M. 34 ; 16 M. 220, Foil. 14 L. W. 148 
Doubted. [P. 635 C. 1.] 

K. piJlai ond S, Aluthiak 

Mudaliar—iov Appellant. 

(7. V. Anardhalcriskna Iyer —for Res¬ 
pondent. 

Judgment The statement which 
the Courts below have taken to he an 
acknowledgment of liability suthcient 
to save limitation, is the statement 
made by the present 2nd defendant 
who was 3rd defendant in O. S. No. 28 
of 1911. When examined as 2nd 
witness for plaintiff he said “ i am the 
3rd defendant, I and the 2nd defen¬ 
dant purchased some land from the 
1st defendant. For the balance of 
price due to her. Ex. A was executed'’. 

We are unable to accept the view 
that this was an acknowledgment of 
a liability subsisting at the date when 
the witness deposed. 

The witness did not speak of the 
price as being still due to the 1st 
defendant at the time. 

We hold, following Kand<if>ttmi Reddi 
V. Sii'pp(nririuil (1)^ litappan Kuthiravditat 
Nf^yer V. Xdnu Sastri(2)^ and V*'vkaia v. 
ParthasdradM (3), that no implied 
acknowledgment of liability can be 
spelt out of the mere statement that 
the witness on some prior date 
executed a mortgage bond. 

The wit/jess was 3rd defendant in 
O. S- No. 28 of 1911 but did not defend 
that suit. At the time of giving 
evidence he had no necessity to men¬ 
tion anything about his liability. 

For the respondent reliance has 
been placed on Subbararna Atyar v. 


(1) 1922 Mad- 104—45 Mad- 443— 
15 M.L.W. 325—1922 M.W.N. 
168-42 M.L.J. 268—32 M.L.T. 
166-70 I.C. 576. 

(2) [1903] 26 Mad. 34—12 M.L.J. 101. 

(3) [1893] 16 Mad. 220-3 M.L.J. 35. 


Veerabadra pillai i4). In that case 
there were certain endorsements on 
the promissory note in question and 
the defendant stated as a witness in a 
criminal case when the promissory 
note was shown to him that he 
executed it and that the contents of it 
were correct. 

We are inclined to doubt whether 
that case was correctly decided but it. 

is unnecessarv to sav more as the 

• • 

words in which the supposed admis¬ 
sions were made are different from 
the words used in this case. 

We allow the second appeal and set 
aside the direction that plaintiff may 
have a personal remedy against appel¬ 
lant with costs in the lower appellate 
Court and here. 

Appeal allowtu. 


(4) [1921] 14 L.W., 148—41 M.LJ. 
217—(1921) M.W.N. 475—70 LC. 
593. 
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SCHWABE, C.J. AND WALLACE, J. 

P, F. Hugh (I vachariar — P1 a in t iIf— 

Appellant. 

V 

Murugesa Mudali and o hers —Defend¬ 
ants—Respondents. 

Original Side Appeal No. 83 of 
1921, D,-20th January 1923, from the 
order of Kumarasami Sastri, .)., 
D/- 2nd May 1921. 

Execution Sale—Setting n^^ide — Material 
pacts snpi,resse(l-~C. F. Code, 0, .21 R. - 
Madras tPgh Court Original Side Rules, R,2(io. 

The Court, has au inherent power to refuse 
to allow the sale to be carried out if it is 
satisfied that the Court lias been misled either 
in giving leave to bid or in fixing the reserve 
price. In order to show that the Court has 
been misled it is necessary to show either 
actual mis-statements to the Court or non-dis- 
closure to the Court of relevent facts unknown 
to toe Court and which there was a duty to 
bring before the Court. Where the decree 
holder put in an affidavit of which the tenor 
was that it was very doubtful whether the 
judgment debtor had any interest in the pro¬ 
perty at all which was proposed to be sold, 
that they had claims to it which were subject 

to litigation and the outcome of the litigation, 
like most litigation, was uncertain, and that it 
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was iiDpossible, therefore, to give any idea of 
the market value, and further added 
that the market value of the lot in 
question might bo fixed at Rs. 3000, but sup- 
presesd a fact well known to him, namely, that 
the property, in respect of which the judg- 

L claimed, and had since been 

held by the Court to have, a two-thirds 
interest, had been put up for sale by the Court 
before and that the Court had fixed Rs. 45,000 
as the reserve price and a bid of Rs. 36,000 
bad been refused on the ground that it was 
not great enough. Held that there were all the 
elements necessary for the Court to act on its 
inherent powers and that the confirmation of 
sale was rightly refused. [P. 636 CM;P .637 C. 1,2] 

T. Naraaimha lyengar—fov Appellant. 
C. Naraaimhachari V.S. Oovinda- 
rhari —for Respondents. 

Schwabe. C. J.— This is an appeal 
from an order of Kumaraswami Sastri 
J. refusing to confirm a sale made at 
court-auction. He ha« refused to 
confirm the sale on the ground that 
ail the facts were not placed before 
him when the reserve price was fixed 
and when the plaintiff obtained leave 
to bid There is a misapprehension 
on the part of the learned Judge in 
that the application for leave to bid 
was to him, but the application to 
fix the reserve price was to the 
Registrar and not to him. I do not 
think it is enough to say, in order 
to refuse to confirm a sale that all 
the facts were not put before the 
Court on the two occasions referred 
to. But. in my judgment, the Court, 
has an inherent power to refuse to 
allow the sale to be carried out if it 
is satisfied that the Court has been 
misled either in giving leave to bid 
or in fixing the reserve price. This 
is only an instance' of the inherent 
power possessed by all Courts to 
prevent an abuse of the processes of 
the Court, but, of coure, the Court will 
not use that inherent power unless 
it has had all the facts fully before it 
and is satisfied that it has been misled. 

I think the principle is that, in 
order to show that the Court has been 
misled, it is necessary to show either 
actual mis-statements to the Court or 
non disclosure to the Court of rele¬ 
vant facts unknown to the Court 
and which there was a duty to bring 
before the Court. How far that duty 
goes, in applications for leave to bid 
and in applications to fix the reserve 
price may, I think, be found in the 
judgment of the Privy Council in 


Mahomed Mira Ravuthur v. Savasi 
Vtjaya Raghunadha Oopular (1)* quoting 
passages from the judgments cf 
Lord Selborne and Lord Fitzgerald 
in Coaks v, Baswel (2) and they came 
at least to this that, if a party pro¬ 
fesses to give the Court information 
on any particular subject with a view 
to guide its discretion and obtain its 
approval, he is bound to lay before 
the Court all the material information 

he possesses on that particular sub¬ 
ject. 

There were two stages in which the 
present plaintiff gave information to 
the Court. The first to the Judge 
himself on his application for leave 
to bid and I am not prepared to say 
that there were materials, relevant 
to the consideration as to whether he 
should be allowed to bid or not, known 
to him which he did not disclose. I 
think he did give a very meagre state¬ 
ment of facts on that occasion, but 
I am not convinced that the state¬ 
ment of facts was relevant for the 
consideration of the Court in decid¬ 
ing whether he should bid or not, 
because on that application cer¬ 
tainly the main question for the 
Court to consider is whether it is 
to the advantage of every one con¬ 
cerned, in order to obtain the highest 
price,that the plaintiff should be al¬ 
lowed to bid or not. The second 
stage in which he gave information 
was on his second application which 
was to the Registrar, and that was 
under Rule 205 of the Original Side 
Rules, by which the applicant for 
sale has to put an affidavit stating 
what, in his opinion, is the best time 
and place of sale and method of 
advertising the same, the lots, if any, 
into which the property should be 
divided, and the market value of, and 
the reserve price to be fixed for, the 
property. Then under Rule 216 the 
Registrar is to determine the various 
matters and, in the event of any 
objection being raised to the lots, the 
market value or reserved va lue men¬ 
tioned in the affidavit, the question 


(1) [1900] 23 Mad. 227—27 I. A. 17— 
4 C. W. N. 226—iO M. L. J. 1— 
2 Bom. L.R. 640-7 Sar. 661 (P.C) 

(2) 11 A. C. P. 232—55 L. J. Ch. 761 

55 L. T. 32. 
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is to be determined by a Judge in 
Chambers Now an affidavit was put 
iin of which the tenor was that it was 
very doubtful whether the judgment- 
[debtor had any interest in the property 
at all which was proposed to be sold, 
that they bad claims to it which were 
subject to litigation and the outcome 
of the litigation, like most litigation, 
was uncertain and it was impossible, 
therefore, to give any idea of the 
market value. The Registrar no^. 
being satisfied that that was a proper 
compliance with the Rule, a further 
paragraph was added by the plaintiff 
that, under the circumstances stated 
in the rest of the affidavit, the market 
value of lot No. 1 which is the lot 
in question might be fixed at Rs 3000, 
and so the reserve price was fixed 
The matter did not go before the 
Judge because no one seems to have 
taken any obje<'‘tion to the reservation 
of that price. It is true that on those 
proceedings one of the judgment- 
debtors Was represented and the other 
had been served with a notice ; but 
that fact does not, in my judgment, 
in any way relieve the plaintiff from 
the obligation to set out the relevant 
facts in his affidavit, nor reduce the 
liability on him, when he does state 
facts, to lay before the Court all the 
material information he possesses 
about those facts. In this case I am 
quite satisfied that he did not comply 
with that obligation There was a 
|fact well-known to him. namely, the 
property in respect of which the judg¬ 
ment-debtors claimed, and have since 
been held by the Court to have, a two- 
thirds interest, had been put up for 
Isale by the Court before and that the 
ICourt had fixed R. 45,000 as the 
[reserve price and a bid of Rs. 36,000 
had been refused on the ground that 
it was not great enough. It might 
have been a question for argument 
before the Registrar that, notwith¬ 
standing that fact, a very low price 
with no reserve price should be fixed 
in this case because of the doubt as 
to the judgment-debtors* title, but the 
Registrar was not given the oppor¬ 
tunity of making up his mind upon 
that or receiving any such argument 
because the fact was entirely suppres- 
from his knowledge. I am con¬ 
vinced that, whatever the result 


might be, any Tribunal that had to 
make up its mind as to what the 
reserve price should be would, in 
fact, be greatly influenced by such 
information as was in this case 
suppressed, namely, that the Court 
itself, for the property in dispute, 
had on a previous occasion fixed a 
very high price as the reserve price 
and refused the bid of an amount 
such as was refused in this case. I 
think, therefore, that there were all 
the elements necessary for the Court 
to act on its inherent powers. The 
plaintiff had taken upon himself to 
give the Court imformation as to tht; 
value. He had told the Court certain 
facts, and not told the Court other 
facts relevant for the Court’s consi¬ 
deration and unknown to the Court. 
I am satisfied that the learned JudgeV 
order was right. It seems to me that 
it is not, as I have pointed out, cor¬ 
rect to say that he was deceived in 
respect of the price, and I doubt if he 
was right in the view he took that in 
respect of allowing the plaintiff to 
bid he ought to have had that informa¬ 
tion before him. I am satisfied on 
the other application, namely the ap¬ 
plication before the Registrar, that 
there was a suppression of a material 
fact, and. therefore, the sale cannot 
be confirmed. 

This appeal must be dismissed with 
costs. 


\Vallace, J. I am of the same 
opinion. I am not satisfied that 
knowledge of the facts of the previ¬ 
ous auction, in which the property 
was valued at Rs. 45,000 and as being 
the joint family property of the plain¬ 
tiff s two judgment-debtors and ano- 

Hier, wou'd have led the executing 
Court to refuse the plaintiff permis¬ 
sion to bid but I am satisfied that that 
knowledge would, in the case of this 
second sale, in which the property 
was again advertised as the joint 
family property of the plaintiff’s two 
judgment-debtors and another, in all 
probability, have restrained the officer 
of this Court, whose duty it was to 
nx the upset price from fixing an 
upset price at any figure so low 
as Rs. 3,000 and would, therefore 
have resulted in preventing the selling 
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officer from knocking down the pro¬ 
perty for Rs. 3,000. The suppression 
of this fact by the plaintiff was, there¬ 
fore, a suppression of a material fact. 
Further, it was clearly his duty, when 
the Court had to fix this upset price, 
and he elected to put before it such 
facts as he knew, relevant to that 
point, to put forward all the material 
facts within his knowledge on that 
point, to enable the Court to fix the 
value for the purpose of settling that 
price. In fact, it was his duty to put 
before the Court those facts which he 
chose to put forward at length in his 
subsequent affidavit of the 5th of 
^March, which he chose to put forward 
only when the question of confirming 
his sale arose. In his affidavit of the 
3rd November 1920, which does dis¬ 
cuss the difficulties in fixing the value, 
the plaintiff withheld deliberately,! 
am satisfied, the very material fact 
of tlte prior auction, and did not fair¬ 
ly and openly state to the Court the 
factors in the problem whii’h he put 
to himself and which he himself was 
aware and the Court was not. That 
The Court officer was not aware of it 
seems to me obvious. The judgment- 
debtors had added nothing in the 
plaintiff’s affidavit to put the Court 
on notice of this previous auction. 
Thus, the ingredients necessary to 
[)rove misrepresentation necessary to 
justify I he settingasidf» of the sale are 
present. 0. 21, Rule 92 and the Privy 
Council ruling in \iohun T^akur 
Y. Oiuu ]^aih Cko*idhry (3) are in my 
view no bar to the Court inter¬ 
fering to cancel the sale, even though 
no party has applied for cancellation 
when the uourt discovers, in the course 
of the proceedings, that the decree- 
holder (auction purchaser) deliberately 
misled it, and profited thereby to the 
disadvantage of the judgment-debtor 
or the judgment-debtor’s creditors. 

Aj>pf^ol dismissed. 


(3) [1892] 20 Cal. 8—19 L A. i54 

(P. C.) 
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A. A. O. No. 360 of 1^2^ D. 7th Feb- 
ruary 1923, against the order of Sub. J. 

of Rajahmundry, D. 28th April, 1921 
in K P. No. 16 of 1921. 

0.21 R. 19 — Division of interest 
of a deceased party between two legal represen¬ 
tatives. 

Venkatasubba Rao^ J. —The section does not 
exclude the case of a decree-holdf*r on whose 
death his interest devolves on two difto-eat in¬ 
dividuals. “Two parties * referred to in R. 19 
are the parties to the suit. The w^rds do not 

refer to two diftorcnt representatives of the 
same party. 40 B 60 Ref. [P 610 C 1] 

Oldfield^ J .—-The diihciilty arising from the 
division of the iutt rest of a deceased party to 
a decree between two legal representatives does 
not seem to havebepn contemplated in rule 19 
since it does not include even a provision simi¬ 
lar to R. 18 (3) (a), 40 B. 60 Not App. 

[P 638 C2] 

G. Lakstimanna and F. Vlyanna - for 
Appellant. 

P, N(Ocyanamuithi-~-{ov Respondent. 

Oldfield, J .—I have had the advan¬ 
tage of reading my learned brother’s 
judgment and I am not prepared to 
dissent from his interpretation of 
0. 21, R. 19, Civil Procedure Code. In 
accepting it» however, I observe that! 
the difficulty arising from the divi-j 
sion of the interest of a deceased! 
party to a decree between two legal! 
representatives does not seem to have! 
been contemplated in that rule, since! 
it does not incrlude even a provisionj 
similar to R. 18 (3) (a); and that I am, 
with all respect, unable to apply the 
language used by Batchelor, J., in 
Mf^dappa Oanappci v. Juki Ghosel (1) to 

the present case since that difficulty 
was not there under consideration. 
But the language of R. 19 in my opi¬ 
nion is consistent only with the con¬ 
clusion reached by my learned brother 
and I accept his conclusion that the 
agreement set up between 1st and 4th 
defendants was subject to a condition 
which is not shown to have been ful¬ 
filled and is therefore ineffective. I 
therefore concur in the order proposed. 

{!) [1916] 40 Bom. 60—17 Bom L. 

R. 689—30 I. C. 893. 
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Venkatasubba Rao, J.--This is an 
appeal from an order of the Sub 
ordinate Judge of Rajahruiindry al¬ 
lowing execution against the 4th 
defendant at the instance of the 
husband of the plaintiff who claim¬ 
ed to be the plaintiff’s legal repre¬ 
sentative. The 4th defendant was 
directed by the decree to pay to 
the plaintiff a sum of Rs. 385*4-0 as 
mesne prohts in respect of some pro¬ 
perty The plaintiff s husband applied 
for execution in respect of this sum 
of money- The 4th defendant object¬ 
ed to execution on the ground that 
under the same decree the plaintiff 
was directed to pay him Rs. 2,000 
with interest at 12 per cent., from a 
certain date and that the amount due 
to him being mu(‘h larger than the 
sum payable by him, the plaintiff’s 
representative was not entitled to 
take out execution for the smaller sum. 
The Subordinate Judge overruled this 
contention and the 4th defendant is 
ihe appellant before us. 

The respondent, the plaintiffs hus- 
hand, has sought to support the judg¬ 
ment of the lower Court c^^ the ground 
that the decree was obtained by the 
[ilaintilf in respect of certain pro- 
l)erties which she claimed as the heir 
of her mother, tliat the amount pay- 
al)ie to the 4th defendant ue.der the 
decree was payable by the plaintiff as 
representing the estate of her mother, 
that the amount which the plaintiff 
was to get from the 4th defendant was 
imr tstTidhanam property, that the res¬ 
pondent as her husband inherited that 
property and that he was, therefore, 
entitled to recover by execution the 
sum which the plaintiff was to get 
under the decree without reference to 
the amount which the plaintiff was 
directed to pay to the 4th detendant. 
R was further argued that the 1st 
defendant in the suit, whowa.sthe 
l)rother of the plaintiff became the 
plaintiff’s representative in respect of 
lier mother’s estate and that the 1st 
defendant was, therefore, liable to 
pay the amount which the plaintiff 
was decreed to pay to the 4th Defen¬ 
dant. In short, the argument on be¬ 
half of the respondent was that the 
4th defendant was bound by pay him 
Rs. 385-4-0 and the 4th defendant’s 
remedy in respect of Rs. 2,000 and 
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interest thereupon lay against the 
1st defendant. 

We have to determine which of 
these two contentions is correct. O. zl, 
R. 19 Civil Procedure Code runs as 
follows ;— 

‘‘Where application is made to a 
Court for the execution of a decree 
under which two parties are entitled to 
recover sums of money from each other, 
then -(a) if the two sums are equal, 
satisfaction for both shall be entered 
upon the decree; and, (b) if the two 
sums are unequal, execution may be 
taken out only by the party entitled 
to the larger sum and for so much 
only as remains after deducting the 
smaller smn, and satisfaction for the 
smaller sum shall be entered upon the 
decree.” 

The decree under consideration is 
‘a decree under which two parties 
are entitled to recover sums of money 
from each other.’ The plaintiff was 
entitled to recover Rs. 385-4-0 from 
the 4th defendant, and the latter 
Rs. 2,000 anff interest thereupon from 
the plaintiff. There can be no doubt 
• that the plaintiff and the 4th defen¬ 
dant answer the description of “two 
parties” in the Rule That being so, 
the iu’ovision is clearly applicable, 
because an application has been made 
to the Court for the execution of a 
decree of the nature described by 
R. 19. Cl. 1 (bl provides that wncre ap¬ 
plication is made to a Court for the 
execution of such a decree satisfac¬ 
tion for the smaller sum shall be en¬ 
tered upon the decree. Now, such an 
application has been made and under 
the Rule, the Court has no option but 

to enter up satisfaction for the small 

er sum. that is, in this case the sura 
due to the plaintiff'. When the satis¬ 
faction lias been so entered there can 
be no sum payable to the plaintiff and 
the plaintiff', therefore, will not be 
able to execute the portion of the de¬ 
cree which awards him the smaller 
amount, if the plaintiff' during life¬ 
time attempted to execute the decree. 
O. 21, H. 19 would be an fiffVctive bar 
against her. The respondent ha^; ar¬ 
gued that the provision does not auto¬ 
matically of its own force render the 
decree for the smaller sum inexecuta- 
bie ; in other words, that the 
effect of R 19 is not to convert a 
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decree with two distinct provisions 
into a singla decree enforceable only 
for the difference between the two 
sums ; but on the contrary, that the 
point of time, when operation is to be 
given to the provision under question, 
is when application is made for execu¬ 
tion and that, when as in the present 
case on the date of the execution appli¬ 
cation the plaintiff’s interest became 
split up, the Rule has no application. 
It is no doubt true that the provisions 
of the section come into operation 
only “ Where application is made to a 
Court for the execution of a decree”; 
but that condition has been satisfied 
in the present case. The application 
has been made. The section does not 
exclude the case of a decree-holder on 
whose death his interest devolves on 
two different individuals. “ Two 
parties ” referred to in R. 19 are the 
parties to the suit. The word« do not 
refer to two different representatives 
of the same party On a strict con¬ 
struction of O. 21, R. 19, I have no 
hesitation in coming to the conclusion 
that the appellant’s contention is 
correct and that the plaintiff’s husband 
is not entitled to take out execution 
for the smaller sum awarded to the 
plaintiff under the decree. 

Moreover, I am at a loss to 
understand why the defendant should 
suffer because on the death of the 
plaintiff her interest devolved on two 
different representatives. I fail to see 
why, if, as the result of the set-off, 
the 4th defendant was entitled to 
recover from the plaintiff the 
difference between the two sums, he 
should immediately upon her death be 
obliged to pay into the hands of one 
representative the smaller sum and 
parhaps be unable to recover the 
larger sum from the other represen¬ 
tative. This seems to me clearly 
opposed to justice and I find no 
justification for this view in the terms 
of the section to which reference has 
been made. 

Four cases were cited by the 
appellant’s learned vakil as bearing 
on the question; Bhagwan S^^igh v- 
RaUim (-^), Sankara M^non v Qopala 
Patlf^r (3). Annada Mohan y 

(^[1894] 16~ AH. 395—( I894r A.W. 

N. 133. 

(3) [1900] 23 Mad. 121. 


Chandra (4) and Madapa Canappa v' 
Jaki Qhosal (1), I shall refer only to 
the last cited decision, because 
I think' it alone has a material 
bearing upon the case on hand. There 
the applicant applied to execute a 
decree for recovering Rs. 445-8-0 
which he was entitled to recover from 
the opponents as mesne profits. Under 
the same decree, the opponents were 
entitled to claim the sum of Rs. 855 as 
costs from the applicant; but they were 
prevented from recovering it as the 
right to it was barred by limitation. 
They, however, claimed to set off the 
amount against the amount sought to 
be recovered by the applicant. It was 
held that the applicant could not be 
allowed to execute his decree for the 
smaller sum without reference to the 
larger sum which the decree awarded 
to the opponents. Batchelor, J. 
observed at page 63 : 

“ For. as I read the rule, it contemplates that 
the decree should be regarded as a single in¬ 
divisible order of the Gourtenforceableoniy 
for the balance, that is the diflFerence between 
the two sums awarded, and that the balance 
becomes awardable by the Court without the 
intervention of the parties as soon as the 
amount of the balance is determined. 

There remains one point to consider. 

It is said thac the 4th defendant enter¬ 
ed into an agreement with the 1st 
defendant in respect of the amount 
payable by the plaintiff to the 4th 
defendant. The respondent has 
argued that the 4th defendant has thus 
precluded himself from setting up 
that an amount is due to him under 
the decree. In answer to this argument 
it is sufficient to say that it is admitted 
that the agreement relied upon is a • 
conditional agreement and that the 
condition has not been fulfilled The 
amount due to the '1th defendant, has 
not been paid and the respondent 
cannot therefore contend that the 
portion of the decree relating to pay¬ 
ment to the 4th defend-nt has been 
satisfied. In this view, it becomes 
unnecessary to determine the other 
question, namely, whether the adjust¬ 
ment referred to not having been 
certified under O. 21, R. 2 may or may 
not be recognised by the Court execut¬ 
ing the decree. 

The appeal should therefore in ray 
judgment be allowed with costs. 

- Appeal alloived^ 

(4) [1920] 24 C.W.N. 465-«56 L 
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Civil Rev. P. No. 697 of 1921, D -21st 
February, 1923 to revise the order 
of the Dt. Court of iNcllore D .14th 
Jan. 1921 in Civil Mis. A. S. No. 20 
of 1919. 

Pi'ovincial Insolvencey Act, Ss. 80 a,id 37 — 
Debt due from insolvent — V'alidity ch illenaed 
by another creditor—Transaction entered into 
4 years before—Voluntary transfer, setting 
aside of, 

Wiien a creditor ot the insolvent challenges 
the validity of a debt set up by another creditor, 
the Judge is bound to enquire into the truth 
of the allegation in insolvency and the parties 
should not be referred to a regular suit. The 
insolvency Court has jurisdiction to record a 
finding as to the existence of tfhe debt allege 
to be due to a creditor and alleged to be con¬ 
tracted 4 years before the adjudication. Sec- 
tions 36 and 37 enact special rules of substantive 
law to be followed by the Courts in the exercise 
of insolvency jurisdiction. The law enunciated 
in the said sectirns is not a part of the general 
law and is to be applied r»nly in cases which 
come up before the tribunals exercising powers 
conferred by the Insolvency Act. The mere fact 
that a transfer is voluntary will not justify the 
insolvency Court in setting aside the transfer. 
It must be found that the transfer amounted to 
a fraOulent transfer under section 53 of the 
Transfer of Property Act, or Chat the transac¬ 
tion was fictitious or was a mere pretence and 
there was no intention to transfer; that is to 
say, that there was in effect no transfer at all, 
in other words, that ihe transferee w’as a mere 
henamidar for the transferor. 

[P. 645 C. 2. P. 646 C. 1, 2 and P. 647, C. 1) 

M. Patanjali Saslri—{oT Petitioner. 

Rajah Iyer —for Respondent. 

Oldfield, J . —In concurring in the 
order which my learned brother pro¬ 
poses, I do not desire to follow him 
further than is necessary to support 
his conclusion. 

The decision under appeal is in 
terms that the District Munsif erred 
in removing the name of 5th credi¬ 
tor, here respondent, from the list 
of creditors: and we have to con¬ 
sider whether he had power to do 
this and if so, whether we can 
accept the order made in the exer¬ 
cise of that power. By an irregular 
and confused course of procedure 
and pleading, to which my learned 
brother has jeferred, that order 
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invovled the conclusion, not only 
that 5th creditor's debt was not 
proveable in the insolvency, but also 
that the mortgage securing it was 
invalid. The objection thus allowed 
was taken as follows in a counter¬ 
petition of 1st creditor The 

mortgage for Rs. 500 said to have been 
executed by petitioner (the insolvent) 
and his father in favour of 5th creditor 
was created for the benefit of the 
jjisolvent and with the intention of 
evading payment of the debts due to 
1st creditor and others and nominally, 
but is not a true debt. Nothing is 
payable to the 5th creditor’ 

This, it is contended, means only 
thj»t Ex. A, the mortgage, offends aga¬ 
inst section 53, Transfer of Property 
Act, and that, as it d03s not come 
within section 35 or 36 of Act ill of 
1907, which is applicable to this 
insolvency, there could be no adjudica¬ 
tion on its validity by the District 
Munsif in insolvency or otherwise 
than in a separate suit, because 
shortly, the insolvency Court cannot 
adjudicate on claims by or against 
third parties. The question thus raised 
is of some difficulty in connection 
with Act III of 1907 owing to the 
absence therefrom of anything cor¬ 
responding with section 4 of the 
present Act V of 1920 or section 105 
of the English Act or the correspond¬ 
ing provisions of previous statutes. 

This contention, it is urged, can be 
met by reading the objection to Ex. A 
as being that there was no debt and 
no transfer at all, but only a pretence, 
which could be disregarded and not 
that there was a transfer, which 
offended against section 53, Transfer 
of Property Act, and had to bo set 
aside; and, if the question were of 
property to be reduced to the pos¬ 
session of the Receiver on behalf of 
the creditors, I should be prepared to 
adhere to my opinion expressed in 
The Official Receiver^ Tinnevelly v. 

Sankaralinga Mudaliar (1) and hold that,' 
so far as for the objection to Ex. A 
was of the former description and the 
question was of discovery within the 
purview of section 18 (1) and (3), the 

(1) [1921] 44 Mad. 524—40 M. L. 
J. 219—14 L. W. 505—I92i M. 
W. N. 236—62 I. a 495. 
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insolvency Court was competent to 
decide it. But in fact, Ex. A being a 
simple mortgage, there is no question 
of possession; and there is the further 
difficulty that the language already 
quoted from the 1st creditor’s counter¬ 
petition is elastic enough to express 
objections of both the descriptions 
above referred to 

It is a better argument and one 
which, I agree, must prevail, that the 
question is of a claim, not by or 
against a third party or stranger to 
the proceedings, but by a creditor, a 
nece^^sary party to them, which can 
be made and v/hich the respondent in 
the present case has chosen to make 
in the insolvency and with which the 
Court under section 24 must deal after 
hearing other creditor’s ejections; 
and, as there is no restriction there or 
elsewhere on the grounds, on which 
objections may be made, the Court 
must adjudicate on tnem, whether 
they are that the transaction relied 
on resulted in no debt or that resulting 
in a debt, it should be annulled. This of 
course involves that a secured creditor 
is before the Court primarily to obtain 
inclusion of his debt in the schedule 
and only secondarily because the 
receiver on behalf of the creditors is 
concerned to claim the interest in 
the insolvent’s property, constituting 
the security, for their benefit. But 
the reply attempted is that, if 
the objection to the decision of 
the insolvency Court binding a 
secured creditor, can be met in this 
manner, it has still to be shown how 
that Court is empowered to reach a 
decision at all as to the validity of a 
transfer like Ex, A in the present 
case, to which owing to its date sec¬ 
tions 36 and 37 cannot be applied. 

It can serve no useful purpose to 
repeat my learned brother’s treatment 
of the English and Indian authorities 
on this question. For the English 
Courts were interpreting provisions 
in successive Acts, in which no¬ 
thing in the Indian Law applicable 
to the present case corresponds; and 
it is therefore inconclusive that in 
Ex parte Cohen (2) the power of the 
insolvency Court to adjudicate on a 


(2) [1872] 7 Ch. 20—41 L. J., B. K. 
17—25 L. T. 473—20 W. R. 69. 
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secured creditor’s transfer was sus¬ 
tained, that decision having (as I 
understand it) been in no degree 
discredited by the subsequent very I 

generally expressed statement in MU 
v* SUber (3), to which my learned 
brother has referred for the principle 
to be followed. The Indian autho¬ 
rities also are indecisive because it • 
does not appear that any is based on ; 
comprehensive argument and some i 

at least are consistent with the view 
that the insolvency Court has power 
to enquire into the validity of all 
transfers, the question having been 
only whether it had in the particular 
case exercised a proper discretion in 
doing so or refusing to do so In ■ 
these circumstances I can add nothing 
to the conclusion in The Official 
Receiver of Ti'fincvelly y Sankaralinga 
Mudaliar (I) already referred to, 
except that there the general power! 
of the Court was exercisable under 
section 18, whilst here it is under! 
section 24, and that accordingly the 
Court’s power to enquire into the 
validity of a secured debt exists in¬ 
dependently of sections 30 and 37,1 
those sections being, as they were! 
there referred to, only rules of evi¬ 
dence or, as my learned brother puts 
it, special rules of substantive law 
applicable to particular kinds of ’ 
transfer by the insolvent. * : 

Taking this view, I concur in set¬ 
ting aside the lower appellate Court’s 
order and, as I agree with my learned* 
brother’s criticisms on the District 
Munsif's disposal, also in the remand 
proposed. But I cannot part with the 
case without observing that much 
of the time taken over its disposal 
might have been saved, if the latter 
Court had made an attempt to ap- 
preciate and adhere to the proper J 
course of insolvency procedure. It is f 
unnecessary to refer again to points f 
noticed in my learned brother’s judg- | 
ment : but I add that, although the ) 
present appellants, the 19th creditor, 
was. as we have ascertained, appoint¬ 
ed receiver on 27-7-1918, he has never 
been impleaded in these proceedings 
in that capacity and was allowed to 


(3) [1873] 42 L. J., Ch. 666-L. 
R. 8 Ch. 83—28 L. T. 156—21 

W. R. 346. 
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take the very questionable course 
of selling the property, the subject 
of Ex, A, whilst the validity of that 
document was still in dispute. It is 
fortunate that, although according to 
the reeord what is described as a 
final dividend has been distributed, 
the proceeds of the sale have been 
retained in Court and are, we are told, 
sufficient to satisfy any claim which 
can be made under Ex. A. 

Venkatasubba Rao,J.—The District 
Munsif of Kavali in the exercise of 
his insolvency jurisdiction expunged 
the debt alleged to be due to Veera 
Reddi, the respondent before us, from 
the schedule of the insolvent’s 
creditors. 

About 4 years previous to the date 
of the adjudication the insolvent had 
executed a deed of mortgage in favour 
of the respondent, and the order of the 
District Munsif was made on an 
objection raised by several of the 
other creditors to the validitv 
of the transaction evidenced by the 
said instrument. On appeal, the Dis¬ 
trict Judge held that the insolvency 
Court had no jurisdiction to set aside 
the deed of inortgage on the ground 
that section 36 of the Provincial In¬ 
solvency Act III of 1907, has no ap¬ 
plication in the case of transfers be¬ 
yond two years of the adjudication. 
One of the creditors has filed this 
Civil Revision Petition ([uestioning 
the correctness of the order of the 
District Judge. 

The arguments covered a wide 
ground, anrl the question that was 
raised was whether the insolvency 
Court has jurisdiction binder the Pro¬ 
vincial Insolvency Act III of 1907 to 
adjudicate upon claims of third parties 
as against che insolvent or his estate 
represented by the receiver. I must 
state at once that, in my opinion, 
this question does not arise at all in 
the present case, and that the matter 
before us can be decided on a ground 
very different from the one stated. 

On the general question argued, 
there has been a great divergence of 
judicial opinion. In Narasimhaya v. 

^ eeraghavulu ( 4 )^ a purchaser from the 

(4) [1917] 41 Mad 440—6 L.W. 694— 
1917 M.W.N. 857—42 I C. 525. 


receiver who had been obstructed by 
a third party applied to the insolvency 
Court, and it was held that the Court 
had no jurisdiction to decide questions 
of title. Abdur Rahim, J. makes the 
following observations: 
would be going much too far to 
say that a Judge in insolvency in the 
mofussil has powers by a summary 
proceeding to decide questions of title 
with respect to property which is 
claimed by third persons.” In Mad- 
dtpoli Perainma v. (randarapu Krish- 

nayya (5) the learned Judges held that 
an order passed by the insolvency 
Court on the application of the pur¬ 
chaser from the Official Receiver di¬ 
recting a third party to deliver pos¬ 
session of the property purchased, to 
the applicant, was without jurisdic¬ 
tion- Bakewell J expressed the view 
that :he power conferred by section 
18 (3) was not intended to provide for 
determination of questions of title as 
between the insolvent and third par¬ 
ties; whereas Krishnan, J., was of the 
opinion that the insolvency Court has 
jurisdiction in a proper proceeding 
instituted by the receiver to enquire 
into and decide on the merits of an 
adverse claim set up by a stranger. 
It must be observed however that the 

observations of Krishnan, J, were 
obiter. 

In Official Receiver^ TinnevcUy) y 
Snnhiralinga Mudaliar, ( 1 ) the question 
that arose was of a very different 
character. After the receiver had 
been appointed for the estate of an 
insolvent, the latter’s properties were 
sold in auction by a District Munsif’s 
Court in execution pf a decree for 
money passed by the latter Court 
prior to the order of adjudication. It 
was held that the insolvency Court 
was competent on the application of 
the receiver to annul the sale and 
direct delivery of possession to the 
Receiver. The sale was held after the 
date of adjudication, but the receiver 
was not a party to the proceedings 
and the ground of the decision seems 
to be that a dealing with the property 
which had vested in the receiver with¬ 
out notice to him was unauthorised 
and that under section 18 ( 3 ) the Court 

(5) [1918] M.W\N\ 47^24 mTt 
106-8 L.W. 136-47 I.C. 308. 
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was competent to direct delivery of 
possession of the property to the 
receiver on his application. 

On the general question of the 
power of the insolvency Court to 
decide claims of, or against, a third 
party, the Judgment contains some 
observations and the dictum especially 
of Seshagiri Aiyar, J. “I am of opi¬ 
nion that section 4 declares what has 
been the law all through’", was strongly 
pressed upon us, but the observations 
were not necessary for the determina¬ 
tion of the question before the Court 
and the decision cannot be said to be 
authority either way. 

In Ram^swami C^ettiar v. Ramasivami 
[yengar^ (6) on facts similar to those 

that existed in 41 Mad 440, and 
(191^) M W.N. 479 it was held that the 
Insolvency Court had jurisdiction to 
deal with claims of third parties, 
but it was a decision under the Pro¬ 
vincial Insolvency Act of 1922. 

Turning to the cases decided by 
the Calcutta High Court we have first 
Satya Kumar v. Bennrca Bank (7). I 
understand the effect of this decision 
to be that the question of title can be 
decided only in a regular suit and not 
in insolvency I may however state 
that there is a passage in the judg¬ 
ment which may lend support to the 
argument that the learned Judges did 
not decide that the Insolvency Court 
had no jurisdiction, but merely held 
that it had a discretion and that the 
proper exercise of the discretion would 
be to refer the parties to a regular 
suit. The passage to which I refer is 
this: 

“If the question of title is seriously 
in dispute we state for the informa¬ 
tion of the Judge that we think he 
should direct the receiver to bring a 
suit to have the q’lestion determined” 

In Nilrnoni Choudhury v. Durga 
Charan Chowdhury (8) the transfer 
having been admitted not to be within 
two years of the adjudication it was 
held that section 18 (3) did not autho¬ 
rise the removal of a person whom 

(6) 1922 Mad 147—45 Mad 434— 

42 M.LJ 185-1922 M.W.N. 
110—15 M.L.W.273—31 M.L.T. 

86—65 I.C. 394. 

[1916] 22 C.W.N. 700—46 I. C. 335 
T916J 22 C.W.N. 704—46 LC. 377. 


the insolvent could not remove with¬ 
out the aid of legal preceedings. 
Again I must add that the observation 

in the judgment “if the veil is trans¬ 
parent the Court may order the deli¬ 
very of the property to the receiver" 
impairs the value of this decision and 
in this respect this case bears a strong 
resemblance to the case already refer¬ 
red to, 22 C.W.N. 700. 

Joy Chandra Das,^r. Mahomed Amir (9) 
is more direct on the point A 
creditor alleged that the insolvent’s 
wife was merely a benamidar of the 
insolvent, and the question was whe¬ 
ther the insolvency Court had juris¬ 
diction to summon the insolvent s wife 
to exam ’ne her and direct her to 
transfer to the receiver the property 
which stood in her name if the pro¬ 
perty was proved to belong to the 
insolvent. It was held that the insol¬ 
vency Court had no power to adjudi¬ 
cate upon the title rf a third party 
under the provisions of the Provincial 
Insolvency Act III of 1907. 

To the same effect was the decision 
of another Bench of the Calcutta High 
Court in Amina Khatun v. Nafar Chan¬ 
dra Pal (\0) 

Ml. Gaura v. Nawob Mahammad Abdul 
Mgpd (II) is a decision of the Allaha¬ 
bad High Court but it contains only 
a non-committal statement and it can¬ 
not be regarded as an authority on 
the subject. 

Bansidhar v. Kharagjit (12) decided 
that the insolvency Court had juris¬ 
diction to adjudicate upon claims 
against third parties 

On a review of these decisions it 
seems to me that the preponderance of 
authority is in favour of holding that 
under Act III of 1907 the Court in 
exercise of its insolvency jurisdiction 
cannot decide questions relating to 
adverse claims by, or against, third 
parties, 

In my opinion, however, as I observ¬ 
ed at the outset, the case before us can 
be decided with reference to alto¬ 
gether different considerations. Sec¬ 
tion 16 (5 1 of Act III of 1907 saves 


(9) [1916J22 C W N. 702 -44 I.C. 143. 

(10) [1919145 I C. 180. 

(11) 1922 All 443—64 I.C. 523. 

(12) [19141 37 All. 65—12 A.L.J- 

1273—26 I.C. 926. 


(7) 

( 8 ) 
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the right of secured creditors, but the 
Court has in certain circumstances 
to decide questions in relation to se¬ 
cured creditors in the course of its 
administration of the insolvent’s 
property. Section (c) is an instance 
in point. Section 24 deals with proof 
of debt, and section 38 enumerates 
the debts which are provable in in¬ 
solvency. Secured debts are not ex 
eluded. Section 31 relates to proof 
of debts due to secured creditors. 
It will be seen from the section to 
which I had adverted that a secured 
creditor may tender proof of his 
debt subject to certain conditions 
and limitations. Section 26 empowers 
the Court when a debt has 
been improperly entered in the sche¬ 
dule to expunge the debt in its 
entirety or reduce the am )unt of the 
debt. The power is expressed in 
general terms and no distinction is 
drawn between the debts unsecured 
and debts secured. The Court has to 
prepare a schedule cf creditors which 
may be amended from time to time 
and this function cannot be proper¬ 
ly or adequately performed un¬ 
less the Court has equal power to 
deal with secured as well as unsecur¬ 
ed debts. To a proceeding appropriate 
to this enquiry the parties are not 
a person subject to the insolvency 
Court and a stranger. On the other 
hand, the secured creditor whose 
debt is attacked is as much subject 
to the jurisdiction of the insolven¬ 
cy Court as any other creditor, the 
receiver or the insolvent. The autho 
rities to which reference has been 
made deal with claims as between 
the insolvent’s estate and third par¬ 
ties. But the respondent before us 
is not a third party. On the contrary, 
he alleges himself to be a creditor 
and it is impossible to frame a 
proper schedule without determining 
the existence of his debt and the 
extent of it. 

In Elli^ V. Siber (3) the distinction 
I have indicated is clearly set forth 
in the following passage in the 
judgment of Lord Selbourne, L. C. 
The passage is at p. 86 : [8 Ch. App.] 

“ That which is to be done in 
bankruptcy is the administration in 
bankruptcy. The debtor and the 
creditor, as the parties to the ad¬ 


ministration in bankruptcy, are 
subject to that jurisdiction The 
trustees or assignees, as the per¬ 
sons intrusted with that administra¬ 
tion, are subject to that jurisdic¬ 
tion. The assets which come to their 
hands and the mode of administering 
them are subject to that jurisdic¬ 
tion and there may be, and I believe 
are, some special classes of transac¬ 
tions, which, under special clauses 
of the Acts of Parliament, may be 
specially dealt with as regards third 
parties. But the general proposition, 
that whenever the assignees or trus¬ 
tees in bankruptcy or the trustees 
under such deeds as these have a 
demand at law or in equity as 
against a stranger to the bankrupt¬ 
cy, then that demand is to be pro¬ 
secuted in the Court of Bankruptcy, 
appears to me to be a proposition 
entirely without the warrant of 
anything in the Acts of Parlia¬ 
ment, and wholly unsupported by 
any trace or vestige whatever of 
authority. ” 

In this connection I may refer to 
Khmhali R(im v. Bholar J/a/ (13)- It 

was held that when a creditor of 
the insolvent challenged the validi¬ 
ty of a debt set up by another cre¬ 
ditor, the Judge was bound to en¬ 
quire into the truth of the allega¬ 
tion in insolvency and the parties 
should not be referred to a regular 
suit. The case would be exceedingly 
valuable as an authority but for the 
fact that the mortgage deed which 
was questioned was within two years 
of the adjudication and the decision 
could therefore be founded on the 
express terms of section 36 of the 
Provincial Insolvency Act, but the 
observation at page 253 “whether 
the application is to be regarded as 
one asking for the removal of the 
name of Bholar Mai from the sche¬ 
dule of creditors, or as one falling 
under the provisions of section 36 of 
the Provincial Insolvency Act (III 
of 1907), the matter was one which 
required investigation” and certain 
other similar observations to the 
same effect at page 254 lend sup¬ 
port to the view I am inclined to take. 

(13) [1914] 37 All. 252—13 A.L.J. 270- 
28 I.C. 573. 
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I am therefore of the opinion that 
the insolvency Court has jurisdic¬ 
tion to record a finding as to the 
existence of the debt alleged to be 
due to the respondent. 

But then it is argued that sec¬ 
tions 36 and 37 confer a limited juris¬ 
diction upon the insolvency Courts 
and that to hold that the Court pos¬ 
sesses the power in question will be 
inconsistent with the assumption in¬ 
volved in the said provisions. In my 
opinion, these two sections enact 
special rules of substantive law to 
be followed by the Courts in the ex¬ 
ercise of insolvency jurisdiction. The 
law enunciated in the said sections 
is not a part of the genaral law and 
is to be applied only in cases which 
come up before the tribunals exer¬ 
cising powers conferred by the In¬ 
solvency Act. A comparison of the 
terms of section 53 of the Transfer 
of Property Act with the terms of 
section 36 of the Provincial Insol¬ 
vency Act III of 1907, will make 
the point clear. A statement made 
by a person whose solvency is be¬ 
yond question, but who owing to 
unforeseen circumstances, becomes 
an insolvent within two years of 
the date of the settlement, cannot 
be set aside under the general law 
which is contained in section 53 of 
the Transfer of Property Act. But 
it can be annulled under section 36 of 
the Provincial Insolvency Act. I 
have said that sections 36 and 37 
enact rules of substantive law for 
the insolvency Courts. Looking at 
the sections from a slightly different 
point of view, that may, in my 
opinion be described as laying down 
rules of evidence. Wherever a 
voluntary transfer or a preference 
of a creditor on the one hand and 
adjudication of transferor or the 
debtor on the other hand, are 
brought into contiguity, the law per¬ 
emptorily required a certain inference 
to be made—enquiry is altogether ex¬ 
cluded—and the inference will not be 
allowed to be displaced by any contra¬ 
ry proof however strong- The in¬ 
solvency Courts shall presume that 
the transfer was made or preference 
shown by the insolvent with the 
intent to defeat his creditors. 
The presumption to be made is ab¬ 


solute or irrebuttable like the pre¬ 
sumption contained in section 112 
of the Indian Evidence Act as to 
the paternity of a child whose 
parents had access to each other. 

In this view, sections 36 and 37 
do not deal with the jurisdiction of 
the insolvency Courts, and if on a 
reference to other sections of the 
Act the Courts are found to possess 
certain powers, the jurisdiction is 
not affected by anything contain¬ 
ed in the two sections above referred 
to. 

Here I must turn to the unfor¬ 
tunate course the proceedings took 
before the District Munsif. The in¬ 
solvency petition was presented by 
the debtor. His adjudication was 
opposed by several creditors and 
they filed what are described as 
counter-petitions. Some of the cre¬ 
ditors objected that the amount due 
to the respondent (Secured creditor) 
was considerably less than what was 
alleged by the insolvent to be due to 
him. Others took a diflferent line and 
made an allegation which is very 
indistinct in character but which 
is practically tantamount to an 
attack on the genuineness of 
the mortgage transaction. Although 
one of the creditors had by 
then been appointed a re’ 
ceiver, he in that capacity took no 
action to question the debt The 
District Munsif however proceeded to 
enquire into the existence or 
otherwise of the debt upon the peti¬ 
tion and the counter-petitions before 
him thus adpoting a course which 
has been condemned in v, 

AppireMi (14). In his judgment he 
states that the only point to be 
considered was whether the deed of 
mortgage was supported by con¬ 
sideration. He is alive to the fact 
that section 36 had no application 
because the transfer was made about 
4 years previous to the date of 
adjudication. Still having recorded a 
bare finding that the deed was not 
supported by consideration he direc¬ 
ted that the name of the respond¬ 
ent should be deleted from the list 

(14) 1922 Mad. 246—45 Mad. 189— 
14 L.W. 639—41 M.L.J. 606— 
1921 M.W.N. 816—66 I.C. 271. 
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of creditors. This course was obvious¬ 
ly wrong. The mere fact that a 
transfer is voluntary will not justify 
the insolvency Court in setting aside 
the transfer. The District Munsif 
has not found that the mortgage 
amounted to a fraudulent transfer 
under section 53 of the Transfer of 
Property Act. Pie has not found 
that the transaction was fictitious 
or was a mere pretence and theie 
was no intention to transfer ; that 
is to say, that there was in effect 
no transfer at all, in other words, 
that the transferee was a mere be- 
namidar for the transferor. 

It is argued before us that there 
is a distinction between a transfer 
intended to defeat creditors and “a 
sham transfer so intended,” and re¬ 
liance was placed on S^atninddha 
Iyer y. Rukmani Ammal (15). I do not 
feel myself called upon to express 
my view of this ruling because in 
the present case it is immaterial 
whether the transfer is merely de¬ 
clared fictitious or an order is made 
annulling it. In either event theeffect 
will be to refuse recognition to 
the debt evidenced by the transfer. 
It was the duty of the District Mun¬ 
sif to have directed his attention to 
this aspect of the case and then 
only to have pronounced upon the 
validity or otherwise of the tran¬ 
saction in question. While disagree¬ 
ing with the District Judge in his 
view that the insolvency Court had 
no jurisdiction to deal with the 
question, I cannot however ow'ing 
to the irregular and defective trial 
before the District Munsif, restore 
the order of the latter. He must be 
directed to frame proper issues and 
after giving the parties an op¬ 
portunity to let in evidence, adjudi¬ 
cate upon the question which has 
been raised. 

Costs will be costs in the cause 
and will be provided for in the 
order to be made by the District 
Munsif. 

Case remanded. 


(15) [1920] 11 L.W. 106—55 I.C. 766. 
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Civil P, C.y S. 151—Record destroyed owing 
to Moplah rebellion — Remedy. 

There is inherent power in every <~^oart to 
reconstruct its own records where it has been 
destroyed or lost and it follows that there is 
inherent power in the appellate Court to recon¬ 
struct the records of the Court from which an 
appeal lies to it. (2 Burrows 722 ; 42 Am. Dec. 
640; 7 W.R. 18 Ref.) It may be that, in 

reconstructing the record, the Court will have 
to go very near to re-hearing, but the Court 
will always have to apply its mind to ascertain 
not what the rights of the parties were, but 
what the destroyed record of the suit was and 
on that record, when reconstructed, it will 
have to act on the ordinary principles on which 
it would have acted if the original record had 
been before it. It will be for the Judge, to 
whom the application is made, to decide how 
the reconstruction of the record is to be 
attempted. In the event of the appellate Judge 
being unable to reconstruct the record to his 
satisfaction, it must be borne in mind that the 
onus is on the appellant to establish his grounds 
of appeal and on the respondent his cross- 
objections, if any. [P. 648 C. 1, 2; P. 649 C. 1.] 

K. P, Ha/nakrishna for Respon¬ 

dent. 

Schwabe, C. J. —This case is refer¬ 
red to us by the District Judge of 
South Malabar. It is an appeal from 
the District Munsitf of Parappanan- 
gadi. Difficulty lias arisen owing to 
the fact of the District Munsif s Court 
having been destroyed in the Moplah 
rebellion and the records in this case 
at the same time destroyed. We are 
informed that there are many cases 
similarly affected, and the learned 
District Judge asks our direction as to 
what is the proper course to adopt. 

The respondent only has been repre¬ 
sented before us, but bis vakil, Mr. K. 
P. Ramakrishna Ayyar, has assisted 
the Court very much by placing 
before us fully everything that he 
could find whether it was for him or 
against him in the matter. I think 
that one can safely start with the 
proposition that there is inherent 



548 MaraKKARUTTI t. VeeraN Kutty (Schwabe, C. J.) 1923 Madras 

power in every Court to reconstruct that the parties should be at liberty 
its own records and I think it follows to adduce further evidence and, on the 
that there is inherent power in the record so reconstructed and supple- 
Appellate ' ourt to reconstruct the mented, give judgment. While agree- 
records of the Court from which an ing in the main with this, we think it 
appeal lies to it. This power has desirable to state our own view of the 
been recognised in England and in matter. 

America, which follows the English The first thing to observe is that 
Common Law, and also in this the appellant has, in order to get his 
country. The English case that is appeal heard at all. to satisfy the 
quoted on the subject is Douglass v. Court what the record is of the case 
Yallop (1). The matter was more in which he has failed. He can come 
fully discussed in an American case, to the Court and say that he has tried 
Me London v. Jones (2), a judgment of to get the record which has been 
the Court of Alabama which quoted destroyed. He can then ask che Court 
^nd followed Douglass V. YaUop(l) 3^nd to be allowed to reconstruct that 

a case which had been decided by the record. It is then for the Court, if so 
Supreme Court of New York; and minded—I say that because it is con' 
that case points out. Cases must ceivable that the Court may say, on 
freouently have occurred in which, by the material at hand before it or on 
accident, the records of Courts of the appellant's application that no 
Justice have been destroyed or lost, amount of reconstructing of the 
and it would seem strange if the record would assist the appellant in 
Common Law had provided no his appeal—to permit the appellant 
adequate means by which the injuries to get the record reconstructed. The 
growing out of such accident could be Court has not got to have the case re¬ 
averted or remedied," and then goes heard. The respondent is entitled to 
on to discuss the methods by which the benefit of having the judgment 
the remedy should be provided. I call which he has got in his favour on the 
attention to it because it states the original hearing It may be that, in 
matter more fully than the other reconstructing the record, the Court 
reported cases. In this rountry the will have to go very near to re- 
matter came before the Calcutta High hearing, but the Court will always 
Court in 1867 in Babu Guru Dayal Singh have to apply its mind to ascertain 
T. Durharee Lai Tewaree (3), a judgment not what the rights of the parties 
of Sir Barnes Peacock, C. J. and were, hut what the destroyed record' 
Jackson, J. In that case records had of the suit was and on that record,! 
been lost in transit from the first when reconstructed, it will have to! 
Court to the second ; the second Court act on the ordinary principles on 
acted on some documents purporting which it would have acted if the! 
to be ofSce copies which the High original record had been before it. Itj 
Court held were not regularly proved will be for the Judge to whom the 
or admitted. The Court held that there application is made to decide how the 
were two alternative courses open, to reconstruction of the record is to bej 
direct the lower appellate Court to attempted—affidavits, counter-affida- 
receive such secondary evidence of vits, the hearing of witnesses and the' 
the contents of original records as admission of copies are all methods 
may be forthcoming, or to order an which he can in a proper case allow, 
entirely new trial. It decided against He will, of course, get the best 
the !=>econd alternative for very cogent evidence available. It will be open to 
reasons with which we agree. It him in a proper case to call for a 

directed the lower appellate Court to finding of the District Munsif on what 
receive secondary evidence of the the record was. It may well be in 
contents of the whole record, but, if some cases that it would be more 
not able thus to replace the record, convenient that the Court that heard 
----- the matter and made the record 

(1) 2 Burrows 722—97 E. R. 532. should do the reconstructing rather 

(2) 42 Am. Dec. 640. than the appellate Court and, with 

(3) [1867] 7 W.R. 18. that in view, the appellate Court may 
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well in a proper case send the case to 
the District Munsif for the recording 
of evidence and a finding as to what 
the record consisted of, which finding, 
when given, it will be open to the 
appellate Court to accept or reject in 
the ordinary way. It is worth observ¬ 
ing, that in the appellate Court, pro¬ 
bably the best evidence of what took 
place in the Court below will be found 
in the judgment, if that has been 
preserved, of the District Munsif or 
the Subordinate Judge, as the case 
may be, who heard the ca^e and 
recorded findings. 

In the case at present before us, we 
have the District MunsiTs judgment 
still existing, and he states on several 
matters the facts that were proved 
before him, and it is very clear that 
his statement as a contemporaneotis 
statement of what took place before 
him or statement made at any rate a 
short time after it had taken place will 
be as good evidence as can be obtained 
and in all probability better than any 
other. In the event of the appellate 
Judge being unable to reconstruct the 
record to his satisfaction, it must be 
borne in mind that the onus is on the 
appellant to establish his grounds of 
appeal and on the respondent his 
cross-objections, if any. 

Therefore, in this case we direct the 
District Judge of South M'llabar to 
hear the appeal, and, if he thinks it 
necessary, to reconstruct the record 
for the purposes of the appeal in the 
manner suggested above. I do not 
think we can in anticipation usefully 
give any further instructions as to 
what should be done in these matters. 

Costs of this reference will be costs 
in the appeal. 

Oldfield, J .—I agree and have noth¬ 
ing to add. 

Ramesam, J.—1 agree. 

Reference ansf^^e red. 
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Spencer and Venkatasubba 

Rao, JJ. 

P, Qovinda Menon —Appellant. 

v. 

P. A, KrUhna Mannadiar and another 
—Respondents. 

A.A.No. 20 of 1922, D/- 10th January 
1923, against the order of the Dt. 
Court of South Malabar in A.b. No.l78 
of 1921 D-20th August, 1921. 

Civil , S. It—Execution proceedings— 
Objection as to executability of a decree. 

If no objection is raised to the executability 
of the decree with respect to some items con¬ 
tained therein, and the decree is executed, no 
objection can be raised to its executability witli 
respect to the other items. [P 651 C Ij 

C, V, Ananthakrishna Iyer and C. 
Unikanda Menon—for Appellant. 

K. P, M, Menon —for Respondents. 

Spencer, J.—This second appeal 
arises out of orders passed in exe¬ 
cution of the decree in a suit for re¬ 
demption of a mortgage of a number 
of items of property in Malabar. 
The decree of the original Court was 
passed on 24th February, 1913, and 
there was a final decree of that 
Court on 22nd April, 1913. Mean¬ 
while an appeal was brought against 
the preliminary decree, and that 
appeal was decided on 27th December, 
1913. The present application is one 
made by the mortgagor to sell items 
11 to 120- There was a previous 
application to sell items 1 to 10 upon 
which an order for sale was passed 
on 2^rd July, 1915. The present ap¬ 
plication was made on 20th January, 
1919. 

Two questions arise for our deci¬ 
sion- The first is whether the present 
application is barred by limitation as 
more than 3 years have elapsed from 
the date of the appellate Court’s 
decree- The second question is whe¬ 
ther this application for sale is valid 
when no final decree has been passed, 
since the appellate Court’s decree 
varied the 1st Court’s preliminary 
decree hy enhancing the amount to be 
paid to the mortgagee. 

On the 1st point I feel no difficulty 
in holding that the present is an 
application in execution and it is 
made within 3 years of previous 
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applications in execution of the same 
decree under Art. 182, Cl. 5 of the 
Limitation Act. It is therefore with¬ 
in time. 

The 2nd question is one of some 
difficulty. The order of the executing 
Court on 23rd July, 1915 was that 
items 1 to 10 should be sold as prayed 
for. At first the decree-holder askc! 
for the sale of all the items ltoJ2", 
Tlie petitioner’s final prayer was to 
sell items 1 to 10, and they were a.'- 
cordingly sold. No objection was 
then raised by the mortgagee,-judg¬ 
ment-debtor that the application was 
not admissible in the absence of a 
final decree, on the authority of 
(fOVinda Taraganr. Vfi.eran (1). It was 
open to a mortgagor to apply for the 
sale of the mortgaged property, and 
accordingly items 1 to 10 were sold. 

It is argued for respondents that at 
the time when that order was passed 
the executability of the decree was 
in question. The appellant’s learned 
Vakil seeks to distinguish the pre¬ 
sent application from previous one 
on the ground that that was only 
an application for selling items 1 to 
10 and he contends that the order does 
not operate as res Judicata in an ap¬ 
plication to sell different items. He 
also points out that the application 
then made purported to be made 
under O. 34, R- 8, Civil Procedure 
Code, 1908, as well as under the exe¬ 
cution chapter, so that if an objec¬ 
tion had then been taken that there 
was no final decree, the decree-holder 
might have asked the Court to treat 
that application as one for a final 
decree as he was then in time under 
Art. 181 applying to the Court to 
pass a final decree. 

In Ramasami Reddi v, Ranqamannar 
Iyengar (2) a similar objection was 
raised that an order absolute had not 
been made before executing a mort¬ 
gage decree, and it was held that the 
objection could not prevail when an 
order for execution had already been 
made after notice, and that order had 

(1) [1911] 36 Mad.,32—21 M.L.J.941— 
lOM.L.T. 322-(1911) 2 M.W.N.323- 
12 I.C. 432. 

(2) [1914] 26M.L.J 255—15 M L.T.246 
-(1914) M.W.N. 622-23 I.C 390. 


not been set aside. An attempt is 
made to distinguish that case on the 
ground that there the property was 
the same in both applications for 
execution, whereas here the items are 
different. But here, as in that case, 
the decree was the same, and the 
objection to the executability of the 
decree is an objection, which if 
raised, would be common to the pre¬ 
sent application and to the previius 
one. In Subba Ckariar y, Muthuveeran 
Pillai (3) it was held that where in the 
course of a second application for 
execution of a money decree an 
objection was raised that the appli¬ 
cation was barred by limitation not 
being within 3 years of the date of 
attachment, the judgment-debtor was 
estopped from contending that the 
attachment was not subsisting. The- 
items appear to have been partly 
the same as in the previous petition 
and partly fresh items but the attach¬ 
ment was the same. In Mu^gul 
Pershad Dichit v. Girja Kant Lcthiri (4) 

the Privy Council held that if an 
order for execution had been made 
by a Court which had jurisdiction to 
decide whether the decree was barred 
by time or not, even though such 
order might be erroneous, if it was 
not reversed, it would operate as 
judicata in a subsequent application 
to execute the same decree- In Rajct 
of Ramnad v. Velusami Tevar (5) a simi¬ 
lar objection as to limitation arose. 
The appellant was the assignee of a 
decree and on a previous application 
to execute the decree a plea of limi¬ 
tation was raised. Their Lordships 
observed that it was not necessary 
to decide whether or not the plea 
would have succeeded if an appeal 
had been brought against the order 
for execution As the defendants did 
not appeal'from the order then made, 
it was not competent for the execu¬ 
ting Court in subsequent proceedings 

(3) [191:^] 36 Mad. 553—24 M.L.L 
545—14 LC. 264. 

(4) [1882] 8 Cal. 51—8 LA. 123-11 
C.L.R. 113-4 Sar. 248 (P.C.) 

(5) [1921] 48 LA 45—19 A.L.J. 168- 
40 M.L.J. 197—13 L.W. 290— 
1921 M.W.N. 51—33 C.L.J. 218— 

25 C.W.N. 581—23 Bom.L.R. 701— 

29 M.L.T. 345—59 LC. 880 (P.C.) 
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to allow the plea to be raised a second 
time. Applying the reasoning of 
those decisions muiatia mutandis to the 
present case we may say that even 
though the executing Court did not, 
on a previous occasion, pronounce in 
so many words that the decree was 
executable in spite of there being no 
final decree passed after the appel¬ 
late Court’s decree, yet as that objec¬ 
tion should have been taken then and 
as sale was ordered in execution of 
the decree as it stood, the effect of 
that order was to decide in favour of 
the executability of the decree and 
it is not open now to the appellant to 
raise the objection that there is no 
final decree in respect of the items 
now involved. No doubt the items 
are different but the question that 
should have been raised on the pre¬ 
vious occasion and that is sought to 
be raised in the present case relates 
to the executability of tlie decree as 
a whole and that is a question com¬ 
mon to all the items. I am therefore 
of opinion that the appellant is barred 
by res judicata from raising this ob¬ 
jection in the present case and that 
the appeal must be dismissed with 
costs. 

Both parties agree that before the 
final execution is made a commis¬ 
sioner should be appointed and there 
should be a valuation of improvements 
effected since the last valuation was 
made. 

I consider it unnecessary to express 
an opinion whether, as was held by 
two learned Judges in Nanu Nair v. 
Kandan Aahtamurthi Nambudripad (6), 

there should be only one decree in 
mortgage suits in Malabar. 

Venkatasubba Rao, J. — I entirely 
agree and have nothing to add. 

Appeal dismissed. 


(6) [1918] 8 L.W. 275-1918 M.W 
N. 551—47 I C. 914. 
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Oldfield and Devadoss, JJ 

K. Sankaran Plaintiff— Appel- 

lant. 

V. 

K, K. Atchuthan and another —Defen¬ 
dants—Respondents. 

R. C. No. 24 of 1922, D/-6th March, 
1923. 

yfadras Act {1 of 188 9), Ss. 6‘6’, and 07~Civil 
P.C,,S.39- Execution of decree—Jurisdiction 
of District Munsif, 

A District Munsif, receiving by transfer a 
decree of a village Court under S. 66 of the 
Madras Act I of 1889 or withdrawing execution 
of a decree to his own file under S. 67 has no 
jurisdiction to transfer it for execution to ano¬ 
ther District Munsif’s Court under S. 39, Civil 
P. C. The Act is intended to supply a complete 
Code of procedure for village Courts ; and there 
is therefore no reason for importing into that 
procedure the provisions of another statute, 
the Civil Procedure Code, the less so as the 
reference to transmission is in S. 66 against 
such importation. 

Judgment.—The question referred 
to us is whether a District Munsif, 
receiving by transfer a decree of a 
village Court under S. 66 of the 
Madras Act I of 1889 or withdrawing 
execution of a decree to his own file 
under 8. 67, has or has not jurisdiction 
to transfer it for execution to another 
District Munsif’s Court under 8. 39, 
Civil Procedure Code. 

The learned District Munsif in 
referring this question has pointed out 
the great practical inconvenience of a 
negative answer to it ; and we fully 
appreciate the considerations he has 
referred to. It is however our duty 
to deal with the matter with reference 
to the law as it stands. Under S. 48 
“the decrees shall be executed by the 
village Court, which passed it, or by a 
village Court or District Munsif, to 
whom it is sent for execution under 
the provisions hereinafter contained.” 

L nder 8. 66 any decree passed by 
a village Court may, cn the applica¬ 
tion of the decree-holder, be trans¬ 
mitted for execution to the District 
Munsif (who is defined earlier in the 
Act as the District Munsif within 
whose jurisdiction the Court is situate) 
who may execute the same, as if it 
were a decree passed by himself or 
may transmit it for execution to the 
Court of any other village, in which 
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moveable property ; ’ and S. 67 autho¬ 
rises the District Munsif to take on 
his own motion the action authorized 

S, 66 The result of these sections 
not, in our opinion, to authorize the 
istrict Munsif to send a decree, 
hich has been withdrawn to his own 
le for execution, to another District 
[unsif for that purpose. There is 
rst no explicit reference to such 
•ansmission. There is next the ex- 
licit reference to a particular kind of 
ransmission as open to the District 
lunsif, a transmission to the Court 
f any other village, in which the 
efendant is represented to have 
loveable property. In accordance 
rith the ordinary canons of construe- 
ion reference to this one kind of 
ransmission is aerainst an intention 
0 authorize any other kind of trans- 
aission. The Act, as we understand 
t, is intended to supply a complete 
'ode of procedure for village Courts ; 
,nd there is therefore no reason for 
mporting into that procedure the 
trovisions of another statute, the 
^ivil Procedure Code, the less so as 
be reference to transmission in S. 66 
s in our opinion against such irapor- 
;ation. 

We maj add with reference to the 
applicability of the provisions of the 
Civil Procedure Code that in the 
Amending Act II of 1920, when it was 
desired to make one of those provi¬ 
sions, S. 60, applicable to the execu¬ 
tion of village Court’s decree, it was 
so made applicable by a special pro¬ 
vision, S. 23. 

We must answer the reference in 
the negative. No one has appeared 
on either side on this reference. 
Therefore no order as to costs is 

necessary. 

Rejerence answered in the negative. 


SCHWABE, C.J. 

[on difference between KRISHNAN 
and VeNKaTASUBBA RaO, JJ.] 

Secretary of State for /niia—Appel¬ 
lant. 

V. 

Chellasani Venkaiaralnam — Respon¬ 
dent, 

A. A. 0. No. 26 of 1922, D/-19th 
January 1923, against the order of 
the Sub. J , Masulipatam D/-7th Sept. 
1921. 

Limitation Act, Ss,16 and 29 and Art, 16—Suit 
for recovery of water cess levied for unauthori’- 
sed use of water—Madras Revenue Recovery 
Act {!!of 1864) S, 69—Period of limitation— 
Two months notice to Collector. 

A suit for the recovery of water cess levied 
under S. 1 of the Madras Irrigation Cess Act, 

1865, for the unauthorised use by the plaintift 
of water belonging to Government and paid by 
him under protest is governed by Art 16, Limi¬ 
tation Act. 8. 59 of the Madras Revenue 
Recovery Act, 1864. does not apply. 

Per Krishnan J. To a suit under S. ^9 of the 
Revenue Recovery Act 1864, Limitation Act 
does not apply. 15 1. C. 328 Foil. 23 Mad. 571 
Dies. 

The Government Pleader — for the 
Appellant. 

i'. Krishna Mohan —for Respondent. 

Krishnan, J.— The question that 
arises for decision in this case is one 
of limitation. Plaintiff sues the Secie- 
tary of State for India in Council for 
the refund of excess water cess collec¬ 
ted from him for certain lands of his 
on the ground that he had unautho- 
risedly used Government water for 
their irrigation. He contends that he 
did not take any water uuaufchorisedly 
and that he was not liable for the cess 

so collected from him. The cess was 

imposed on him under Section 1 of the 
Irrigation Cess Act, VII of 1^5, 
Section 2 of that Act provides that : 

“ Water cess payable under this Act 
shall be realised in the same manner 
as arrears of land revenue are or may 

be realised by law.’ 

The reference is to the Revenue 
Recovery Act II of 1864, The water 
cess in question here was paid by the 
plaintiff under protest when a demand 
notice by the Collector was served on 
him under the latter Act ; he now 
seeks by the present suit to get a 
refund of it with interest. The suit 
was filed within 8 months from the 
date of payment but beyond 6 roonthn 
therefrom. 
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The District Munsif applied the six 
months’ rule in Sect. 59 of Act II of 
1864 and rejecting the argument that 
plaintiff was entitled to deduct in his 
favour under S. 15, Cl- (2) of the 
Limitation Act the two months’ 
period of the notice he had to give 
under S. 80, Civil Procedure Code, 
before bringing his suit he dismissed 
the suit as barred by limitation. The 
Subordinate Judge on appeal took a 
different view and held, relying on 
Srinivasa Ayyangar v Secy, oj Statt (1), 

that plaintiff was entitled to the 
deduction claimed and that the suit 
was in time. He reversed the decree 
of the 1st Court and remanded the 
case for disposal on the merits. The 
present appeal to us is by the Secre¬ 
tary of State against that order. 

Before deciding whether plaintiff is 
entitled to the deduction claimed or 
not, it is necessary to consider what 
rule of limitation applies, for it is 
argued that the limitation applicable 
is not the six months’ rule under S. 
59 but the one year’s rule under Art. 
16 of Limitation Act. If this argu¬ 
ment is correct the suit is well within 
time. Though the lower Courts have 
decided this point against the 'espon- 
dent it is no doubt open to him to 
support the order of the Subordinate 
Judge on the ground urged. It seems 
to me, however, that the argument is 
not sound ; for in my opinion the suit 
is one falling within the very words 
of S. 59 and if that view is correct 
the application of Art. 16 will be 
excluded even if the suit fell within 
tlie words of that article also, for the 
former is the Special Law and as such 
it must prevail. S. 29 (b) of the 
Limitation Act, also expressly enacts 

so. 

The water cess we are concerned 
with in this case was, as already 
stated, imposed on the plaintiff under 
Act VII of 1865. S. 2 of that Act 
applies the procedure for the collec¬ 
tion of land revenue to the collection 
of water cess. Now it was argued for 
the respondent that the wording of 
Section 2'does not apply all the sections 
of the Revenue Recovery Act to the 
collection of water cess but only such 

(1) [1915] 38 Mad. 92—24 M.L.J. 41— 
18 LG. 617. 


of the sections that deal with the 
method of collection or the procedure 
prescribed for it and it was contended 
that S. 59 did not fall under that 
description and was not attracted by 
S. 2 of the Cess Act. Reliance 
was placed for this argument on 
certain rulings under the Abkari and 
Income-tax Acts where it was held that 
similar p-ovisions applying the proce¬ 
dure of the Revenue Recovery Act for 
collection of arrears under those Acts 
did not make S. 42 of the Act 
applicable to sales for such arrears. 
See Rarnnchandra Pitch at kanni (2) and 
Kadir Mohideen Majakayar v. Mtiihu- 
krishna Ayyar (3). The le rned 
Government Pleader on the other side, 
pointed out that it ha been held that 
these rulings are not applicable to 
the case of water cess in Veeranan 
Amhalam v. Karuppiah piflai (4) and 
Gunnam Dorayya v. Vadappalli Ayyama. 
charyulu(^) the reason given being 
that the Revenue Recovery Act II 
of 1864 itself by the definition of the 
term Public Revenue in Sect. 1 made 
that term include water cess ; so that 
all the provisions of that Act by their 
own force would apply to the collec¬ 
tion of arrears of water cess. The 
respondent in answer has drawn our 
attention to the fact that Section 1 of 
Act 11 of 1864 deals only with 
water cess imposed for water 
supplied by the Government for irri¬ 
gation and he has contended that it 
cannot therefore apply to water un- 
authorisedly taken and so n^fc supplied. 
Assuming that the respondent’s con¬ 
tention is correct and that the view 
expressed in Gunnam Dorayya y Vaday^ 
dlli Ayyam Charyylu (5) that Sect. 2 
is a mere surplusage is incorrect, and 
that we must rely upon that section to 
make Act II of 1864 applicable to the 
collection of arrears of water cess 
charged for water unathorisedly taken 
I am still of opinion that the words 
of S. 2 are sufficient to make 

(2) [1884] 7 Mad. 434. 

(3) [1903] 26 Mad 230—12 M.L.J. 368. 

(4) [1914] 37 Mad 49-24 M.L.J. 511- 

19 1. C. 386. 

(5) [1914] 27 M.L.J. 295—16 M.L T 

226 -(1914) M.W.N. 648— 25 I.c! 
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S. 59 applicable to this case, whether 
S. 42 applies or not, S. 59 applies by 
its own language to all suits brought 
by parties aggrieved by any proceed¬ 
ings taken under the Revenue Re¬ 
covery Act, whether such proceedings 
were taken to collect arrears of water 
cess or dues authorised to be collected 
under it. As pointed out by Sadasiva 
Aiyar, J.,in Rama^wami Iyer y. Secy, of 
Slate (6) the ambit of Sect. 59 is very 
different from that of S. 42 the period 
of limitation provided under S. 59 was 
applied in that case and not Art. 16, 
to a suit arising under the Kudimar- 
math Act, I of 1858 which authorised 
the Collector to recover the 
value of labour which the plaintiff 
had to contribute “ in accordance with 
the procedure prescribed under Act 
IT of 1864/’ The same view was taken 
by the late Chief Justice Sir Arnold 
White and Mr. Justice Benson in 
Orr V. Secy, of State (7) with reference 
to fees payable to village servants 
collectable under S 5^ of Act II 
of 864 itself “in the same manner as 
arrears as land revenue.” It will 
also be noticed in connection with the 
next argument that in that case 
money was paid under protest and no 
further proceedings were taken. The 
case in Sankarappa v Secy, of 

Stale (8) also takes the same view ; 
following these rulings I hold that 
Sect. 59 applies. 

It was next argued that as money 
was paid on demand being served 
on the plaintiff under Act II of 
1864, and nothing further was done 
there were no “ proceedings ” under 
the Act about which plaintiff was 
complaining in this suit but he is 
only seeking to get a refund of his 
money under the general law and 
therefore Section. 59>does not apply. 
Certain unreported decisions in S. A. 

Nos. 838 and 845 of 1940, and the 

rulings of this .High Court reported 
in Havala Vengala Heddi v. Secy of State 
(9) and Ravvtda Nagamma v. Secy, oj 

[1915] M.W. N. 154—26 LC. 863. 

(7) [1900] 23 Mad. 571—b'^ M.L.J. 

261 . 

(8) [1910] M.W.N., 404—8 M.L.T. 

201—20 M. L. J. 977—7 1. C. 339 

(9) [1912] 15 I. C. 328. 


State (10) were cited in support of 
this argument. With all respect, I 
am quite unable to follows these 
rulings. As against them there are 
the cases in Orr r Secy, of State (7), and 
Sankarappa Naicher v. Secy, of State. (8) 
already cited. It seems to me 
the p"oceedings begin by the distrain¬ 
ing officer producing a demand in 
writing from the Collector giving the 
name of the defaulter and the amount 
of water cess payable by him, and 
showing it to the defaulter. That 
is a part of the proceeding under 
S. 8 of the Act ; in fact it is the first 
step. I see no reason to hold that 
the proceedings mentioned in S. 59 
refer only to subsequent proceedings 
after demand and not to the demand 
itself. There does not seem to be 
any justification for making such an 
artificial distinction. The cases re¬ 
ferred to by the respondent have 
never been followed or treated as 
good law. It is clear to my mind 
that the plaintiff in this suit is a 
person who deems himself aggrieved 
by the proceedings under the Revenue 
Recovery Act by which he was 
compelled to pay water-cess 
which according to his case he 
not liable and that he is seeking 
dress in this suit by suing for a 
fund of the money. The case falls 
in my view exactly within the lan- 
gugage of S- 59 and the rule of 
limitation provided in it applies. 

The next question is whether the 
plaintiff is entitled to the deduction he 
claims. No doubt the ruling in 
vam Ayyangar v. Secy, of State (!) is 

exactly in point in his fovour but 
after the ruling in the Full Bench 
case reported in Li'f^gayya v. C^inna 
Narayana (11) that case cannot be ''on- 
sid?red to be good law, though it was 
not formally overruled. The principle 
adopted in that Full Bench case is 
directly against the reasoning on 
which Srinivasa Ayyanga v. The 
Secretary of Stale for India (1) is based. 

It has now been taken as settled 
that the application of the general 
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(10) [1913] M.W.N. 75—18 L C. 699. 

(11) [1918] 41 Mad. 169—7 L. W., 
443—33 M. L. J. 566-44 L C. 
805 (F.B.) 
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prorisions of the Limitation Act 
in Ss. 5 to 25 to the limitation 
prescribed by special or local laws 
would affect or alter ” the periods 
so prescribed and is therefore prohi¬ 
bited by S. 29 of the Limitation 
Act. The distinction sought to be 
made in Srinivasa Aijyangar v- Secy. 

of State (1) between Special Acts 
which do not contain “ a complete 
body of provisions with regard to 
limitation of suits coming within 
their purview” and other Acts which 
do contain them was rejected in the 
Full Bench case and I have therefore 
no hesitation in holding that plaintiff 
was not entitled to the deduction he 
claims under S. 15. Cl. (2). The 
Calcutta High Court has taken the 
sarne view in Secy, of State y. St ib Xarain 
Hapa ( 12 ). The point is however of 
little importance hereafter as the 
amending Act X of 1922 has made 
provision for it. But it is not argued 
that that Act applies to the present 
case for the suit here was barred be¬ 
fore that Act came into force. In 
the view I take, the plaintiff’s suit is 
barred by limitation. I would there- 
tore reverse the order of the Sub- 

r restore the decree 

ot the District Munsif with costs here 

ami in tiie lower appellate Court. 

Venkatasubba Rao, J.— The Go- 

vernment recovered from the plain- 
tm penal assessment under the Mad¬ 
ras Irrigation Cess Act (VII of 1865) 
for unauthorized use of water and 
the plaintiff claimed in this suit re¬ 
fund of the amount so recovered from 
him. The Govtrnment pleaded that 
^it was barred by limitation. The 
District Munsif accepted the conten¬ 
tion and dismissed the suit. On ap¬ 
peal the Subordinate Judge reversed 
the decision of the District Munsif on 
* J limitation and remand¬ 

ed the suit for disposal on the merits. 

The present appeal is by the Govern¬ 
ment against the order of remand. 

On behalf of the plaintiff it is ar¬ 
gued; 

Vi provision of law appli- 

nni® V® the Limitation Act 

r which the period of limitation 

V® 199-22'c.'w N 

802—47 I. C, 502. 


AT ^"d not S. 59 of the 

Madras Revenue Recovery Act (II of 

1864) under which the period is six 
months. 

2. Where there was a mere de¬ 
mand by the Government and money 
was paid and no further proceeding 
was taken that Section 59 of the 

R. evenue Recovery Act is not ap¬ 
plicable because there was no proceed¬ 
ing under that Act. 

3. Should the period of limitation 
be held to be six months under S 59 

1864, that the plaintiff is 
entitled to exclude the period of notice 
prescribed by S. 80, Civil Brocedure 

Gode in computing the said period of 
SIX months. 

In my opinion, the provision of law 
applicable is Art. 16 of the Limitation 
Act and rot S. 59 of the Revenue 
Recovery Act. I shall presently state 
my grounds tor this opinion and as ll 
entertain no doubt on the point I 
consider it unnecessary to deal with 
the other two contentions urged be¬ 
fore us. As already stated the penal 
a.ssessment was collected from the 
plaintiff under the Irrigation Cess 
Act (VII of 1865). S 1 ofrhel’id 
Act, so far as it is relevant for the 
present purpose enacts. 

(n) ‘-Whenever water is supplied or 
used for purposes of irrigation from 
any river ^ belonging to or 

constructed by Government and also, 

(b) •• Whenever water by direct or 
indirect flow or by percolation or 
diainage from any such river, irrigates 
any land under cultivation or flows 
into a reservoir, and is thereafter used 
foi irrigating any land * * * 

shall he lawful for the Government 

o..» for 

S. 2 provides ; 

Arrears of water-cess payable 
under this Act shall be realised in the 
same manner, as arrears, of land re 

realised by law 

in the Madras Presidency.” ^ 

Arrets of land revenue are realised 

Act (11 of 1864) and the reference in 
the section above quoted is to the nro 
visions of the said Act. ^ 

S. 2 may be rendered thus •— 
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“Arrears of water-cess payable under 
this Act shall be realised in the man¬ 
ner prescribed by the Revenue Reco¬ 
very Act in regard to arrears of land 
revenue/’ 

In my opinion, the meaning of 
S. 2 is, that all the sections of the 
Revenue Recovery Act, that relate to 
the manner of realising arrears of 
land revenue, shall be read as if 
they form part and parcel of the Irri¬ 
gation Cess Act. 

S. 59 of the Revenue Recovery 
Act runs as follows :— 

“Nothing contained in this Act 
shall he held to prevent parties deem¬ 
ing themselves aggrieved by any pro¬ 
ceedings under this Act .from 

applying to the Civil Courts, for red¬ 
ress* provided that Civil Courts, shall 
not take cognizance of any suit ins¬ 
tituted by such parties for any such 
cause of action unless such suit shall 
be instituted within six months from 
the time at which the cause of action 
arose.” 

The learned Government Pleader 
argues that S. 59 is applicable to 
this case and this argument implies 
that the said section deals with the 
manner of realising arrears of reve¬ 
nue. S. 59 does nothing of the 
kind. It pre-supposes that the reve¬ 
nue has been realised and it prescribes 
the remedy to an aggrieved person 
against the Government. It refers to 
parties aggrieved by any proceedings 
‘‘under this Act” that is under the 
Revenue Recovery Act. It refers to 
a suit instituted by “such parties” and 
for “such cause of action,” ‘*such par¬ 
ties*’ being, parties deeming themsel¬ 
ves aggrieved by any proceedings 
under the Revenue Recovery Act and 
“such suit’' and “such cause of ac¬ 
tion” can only refer to what is con¬ 
templated by the section. 

I fail to see how S. 59 can come 
within the group of sections which 
refer to the manner in which land re- 
,venue is realised. If the legislature 
instead of merely saying “arrears 
[shall be realised in the same manner 
as arrears of land revenue are under 
'the Revenue Recovery Act”, had re- 

■produced enfe/oc all the sections'of the 

hatter Act which deal with the mode 
jof realising revenue and re-enacted 


them in the Irrigation Cess Act, could 
it for a moment be contended that 
Sect. 59 of the Revenue Recovery Act 
would be applicable to suits filed for 
the refund of penal assessment col- 
lected under the Irrigation Cess Act ? 
To my mind, I have no doubt what¬ 
ever, that Sect. 2 of the Irrigation 
Oess Act merely incorporates by re¬ 
ference only those sections of the Re¬ 
venue Recovery Act that deal with 
the manner of realising land revenue. 
S. 59 is clearly not one of those 
sections. 

Let me now turn to Art. 16 of the 
Limitation Act “against Government 
to recover money paid under protest 
in satisfaction of a claim made by the 
revenue authority, on account of ar¬ 
rears of revenue or on account of de¬ 
mand.recoverable as such ar- 

rears-'>«e i/ear . when the pay¬ 

ment is made”. 

This article in terms applies to the 
present suit. The only argument ad¬ 
vanced on behalf of the Government 
against its applicability, is that a spe¬ 
cial rule is enacted in S. 59 of the 
Revenue recovery Act and that an 
article in a general Act should not be 
applied when a section of a Special 
Act is applicable. 

It will be noticed that the article of 
the Limitation Act is quite general 
in its terms. It refers to arrears of 
revenue. Land revenue alone is remo¬ 
ved from the scope of the said article 
by reason of the fact that a special 
provision is enacted in respect of it 
by S. 59 of the 'Revenue Recovery 
Act, 

S. 66 of the Madras Forest Act 
(V of 1882) provides that all money 
payable to the Government under 
that Act may be recovered “as if it 
were an arrear of land revenue,” 
Similarly S. 84 of the Madras Salt 
Act (IV of 188d) provides that all sums 
recoverable under that Act, may be 
recovered “as if they were arrears of 
land revenue.” Again S. 28 of the 
Madras Abkari Act (1 of 1886) enacts 
that certain sums due to the Govern¬ 
ment may be recovered “as if they 
were arrears of land revenue.” It is 
unnecessary to refer to various other 
acts in which similar provisions occur. 
Does it then mean that S. 59 of the 
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Reyenue Recover 7 A.ct applies to suits 
instituted for recovery of money paid 
to Government on account of alleged 
arrears of revenue under any of these 
Acts ? If this view should be taken, 
Art. 16 of the Limitation Act would 
practically be a dead letter. I fail to 
see why the plain provisions of Art. 
16 of the Limitation Act should not 
be given effect to and why a forced 
construction should be placed upon 
S. 3 of the Irrigation Cess Act for 
the purpose of enabling the Govern¬ 
ment to plead a rule of limitation in 
bar of an admitted right to sue. 

Land revenue being the most im¬ 
portant item of revenue due to the 
(rovernment, the legislature has in 
the Revenue Recovery Act enacted 
in detail the procedure for realising 
it. When the legislature came to 
(leal with other sources of revenue 
like Salt, Abkari, Income-tax, Irriga- 
tion cess, the legislatu.-o thought it 
sufficient to enact that all sums paya¬ 
ble to the Government in respect of 
each particular head of revenue could 
be recovered as if it were an arrear of 
land revenue. The legislature could 
not have intended by mere reference 
to the procedure for realisation of 
land revenue, that a provision of the 
Revenue Recovery Act which does 
not deal with such procedure should 
bo incorporated in the Special Acts- 

The District Munsif refers to S. 1 
of the Revenue Recovery Act, and by 
some argument which I am unable to 
i^ollow, comes to the conclusion that 
by reason of the wording of that sec¬ 
tion, S. 5D applies to this case. The 
material portion of S. 1 is as follows:— 

“Public revenue due on land shall 
tor the purposes of this Act be taken 
to include cesses or other dues paya- 
meto Government on account of 
water supplied for irrigation.” 

^ Revenue 

Reciovery Act and S. 2 of the Irri- 

gatmn Less Act overlap each other or 

R unnecessary for me to dis- 

this c certain ; in 

this case water-cess was not levied 

the rthir'h i"igation. On 

remarks at the close of his iudement 

tLT' 1 1 Msc of waTer 

that entailed penal assessment. The 

1933 M—83-84 
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Revenue Recovery Act refers not 
only to water supplied but also to 
Water use'/- In this suit we are con¬ 
cerned only with water used and not 
with water supplied and the reference 
by the District Munsif to S. 1 of the 

Revenue Recovery Act seems alto¬ 
gether irrelevant. 

For these reasons I have come to 

the (conclusion that the suit is not 

barred by limitation and I would 

therefore dismiss the appeal with 
costs. 

By the Court.— As we have differed 
on a point of lawm., whether the suit 
is barred by limitation or not, we re¬ 
fer the point under S. 98, Civil 
Procedure Code for the decision of a 
third Judge. 

Schwabe C. J .-In this case claim 
was made for water cess. The asses 
see paid under protest, gave notice 
claiming the amount he paid and 
commenced this suit seven months 
alter the payment hut within eight 
months of it. It is contended by 
t^he Crown that the suit is barred 
by limitation under S 59 of the 

Revenue Recovery Act. II of 1864- 

inac section runs thus :— 


Nothing contained in this Act 
shall be held to prevent parti, 
deeming themselves aggrieved by any 
proceedings under this Act from ap¬ 
plying to the Civil Courts for re 
dress: provided that Civil Courts 
shall not take cognizance of any 
suit instituted by such parties for 

sun ®i?^ «uch 

suit shall be instituted within six 

months from the time at which the 
Cause of action arose.” 


that section 

applies to cas s arising out of the 
collection or imposition of cess 

IcfVli'o^f s 

GovernmeM''to "“e-tast 

VTOvernment to recover money naiH 
untler protest in satisfaction of^ho 
claim made by the reini 

revenue or on account of demands r J 
coverable as such arrears ” Th 
section applies in terms to this ci\ 
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unless there is something in S. 
59 of the Rent Recovery Act which 
prevents its applying S 29 (1) {b) 
of the Limitation Act which says 

“ Nothing in this act shall affect 
or alter any period of limitation 
specially prescribed for any suit by 
any special or local law now or 
hereafter in force in British India 

There is a futher provision in 

S. 15 (2) of that Act that 

“ in computing the period of 
limitation prescribed for any suit of 
which notice has been given in 
accordance with the requirements 
of any enactment for the time 
being, in force, the period of such 
notice shall be excluded,” and under S. 
80 of the C. C. P. no suit can be in¬ 
stituted against the Secretary of 
State in Council unless two months 
notice is given. It has therefore to 
be contended for the Crown that 
S. 59 of the Revenue Recovery 
Act, by reason of S. 29 of the 

Limitation Act, not only excludes 
Art. 16, but also by reason of the 
same section, prevents the applica¬ 
tion of S. 15 of the Limitation 
Act so that the period of two months 
is not in this particular instance to 
be excluded. In my judgment, this 
is not a case under S. 59 of the 
Revenue Recovery Act at all, be¬ 
cause it is not the case of a party 
deeming himself aggrieved by any 
proceeding' under that Act. I doubt 
very much whether a demand or 
payment is a proceeding under the 
Act at all as contemplated by that 
section. I am quite clear that a 
person, who pays under protest 
when a demand is made and claims 
to recover back, is not a person 
aggrieved by any proceeding under 
the Act. He has taken a wise 
course, which prevents his having a 
grievance. 

There is, direct authority in sup- 
port of this view in Ravula Ver.gaia 
V, Secy, of dtaie (9). which followed a 
series of appeals, S- A. 

844 of 1910 and 240 to 244 of 1911, 

the judgments in which, I regret, 
have not been published, because 
the point is fully discussed there 
and decided. The only authority to 
the contrary is the case of Ott v. 


S*^cy, of (7). In that case, with¬ 

out giving any reasons the Court 
expressed a view that, in the cricum- 
stances of that case, S. 59 applied 
where there had been a payment 
under protest, to the exclusion of Art. 
16 of the Limitation Act. It was un¬ 
necessary for that decision (which no 
doubt explains why no reasons were 
given) because in that case, the 
Court held on the merits that there 
was no case. That case was con¬ 
sidered by the Bench in Rdvula Faw- 
gala v. Sccy, of State (9) and in the 
cases therein referred to, and dis¬ 
tinguished. Ravula Nagamma r. Secy, 
of State (lO; which was also referred 

to, does not touch this point. 

In this state of authorities, sitting 
alone, I should have considered my¬ 
self bound to follow the decision in 
Jiavula Vevgnlo v. Secy, of State (9) but 
it is open to me, sitting as I am 
now, to express my own views, and 
I agree with the decision in Ravula 
Vengala v. Secy of. State (9) for the 
reason given in that case and in 
the unreported cases referred to 
therein, and I disagree with that part 
of the judgment in Ort v. Secy, oj 
State (7^ which is to the contrary. 

That being my view, it is enough 
to dispose of the case ; but although 

J have not heard the matter fully 
argued, I think it right to say that 
[ should find it very difficult to 
hold that rs. 29 of the Limitation 
Act, even if it has any application 
in this case operated to exclude the 
two months’ time given by b. 
1.5 of that Act, for there is nothing 
in S. 59, of the Revenue Reco¬ 
very Act to suggest that the six 
months limited there is to include 
the period which is by the general 

law excluded. _ . , 

The appeal will be dismissed with 

costs, including the costs of this 
reference. 

Appeal diamissed. 


iy23 Madras SUBBA Reddi v. Vasireddi Jayaramayya 659 


» 1923 MADRAS ^659 

Odgers, J, 

A, C. S*^bba Reddi and another —Pe¬ 
titioners. 

V. 

Vasireddi JayaTamayya and j others — 
Respondents. 

Civil Rev. Pet. No. 88 of 192*3, D/- 
5th February, l923, to revise the 
order of the Dt- Judge of Guntur, 
T>j- the 10th Sep. 1921. 

{aj Civil P. 6'., 0. 21 R. S9—('ontrac.t 
of sale creates no interest. 

Persons entitled under a contract for the 
sale of ira aoveable property are not per¬ 
sons entitled to apply under 0. 21 R. 89. 
23 B 181 Foil. 

If the conveyance be prior to the attachment 
the pur-chasers would equally have no locus 
standi as their interests are not effected. 
16 M 470. Ref. [P. 6G0 C. 1] 

(6) (Jivil P. C., S. 115—Wrongly enter- 
tninhig application under 0. 21 R. 59. 

The High Court can interfere in revi¬ 
sion if an application under 0. 21R.89 has 
been wrongly admitted on the ground that 
it was tnadn by a person interested to apply. 
44 M 354 F. B. App. (P. 660 C, 2] 

Ch, Raghaua Rao —for Petitioners. 

Judgment.— In this case the peti¬ 
tioners are the auction-purchaser 
and decree-holder of certain proper¬ 
ty sold in ('ourt-auction on the I4th 
SeptcMnber, 1920. It appears that 
the plaintiff and certain others in O. 
S. No 319 of 1917 on the file of 
tlio Ad<litional J])istrict Munsif’s 
Court of Guntur made an “arrange¬ 
ment’' (as it is called) on the 26th 
May, 191.5'that they should purchase 
the entire property of the judg¬ 
ment-debtor and distribute the pro¬ 
ceeds rateably among his creditors. 
On the lOth June, 1917, the peti¬ 
tioners here attached the whole of 
the properties, the subject of the 
aforesaid arrangement. On the 2nd 
September. 11M9, it is said tliat there 
was a conveyance in favour of the 
respondents in pursuance of the 
agreement of 1915. A suit was in¬ 
stituted to estop the petitioners be¬ 
fore me from proceeding in execu¬ 
tion of their decree in O. S. No. 319 
of lyl7 and on the 13th September, 
1920 a temporary injunction was 
obtai^^ed against them for that pur" 
pose. It was dissolved on the next 
day 14th September, 1920, on which 


day, also the Court auction wavS- 
held and the petitioners were declared 
to be the purchasers. On the 25th Sep¬ 
tember, 1920 an application was made 
by the respondents here to set aside 
the sale. This application was made 
on the ground that one of the 
respondents to the petition had fraudu¬ 
lently deceived the Court by having 
the property put up again on the 
14th September, 1920, without a fresh 
proclamation for sale. It was also 
said that the property which was 
worth about Rs. 1000 was knocked 
down for Rs. 600. The interest which 
it is necessary that he should allege 
under O. 21, R. 90, Civil Pro¬ 
cedure Code, before be can show 
a locus standi to have the sale set 
aside is the agreement of the 26th 
May, 1915 and tile conveyance of 
2nd September, 19j 9. In the appli¬ 
cation dealt, with by the learned 
District Munsif he found that no 
fraud had been proved nor was 
there any irregularity in the 
conduct of the sale and that 
the adjournment of the sale WaS 
justified and was authorised by 
O. 21, R 69 (i). It appears froin the 
Sub-sect. ^ of that order that so long 

as the adjournment is made for not 
longer than 7 days no fresh procla¬ 
mation IS necessary. The petitioners 
examined no witnesses and offered 
no evidence and their petition was 
dismissed. On appeal to the Dis¬ 
trict Judge he apparently held that 
the District Munsif had decided the 
petition on the preliminary point as 
to their interest, the learned Dis- 

tnct Munsif having said ‘Tt is not 

at all clear that petitioners are per¬ 
sons entitled to apply under this 
provision of law.’ It is however 
^ear to my mind that the District 
Munsif went into the merits, and it 
was only after his decision on the 
merits that ho made this observation 
as to interest. The District Judge 

however thought that the interests of 

the petitioners were affected or mitrht 

^affected by the sale. The DistSct 
Munsif having found that the peti¬ 
tioners had no interest could take no 
Other course than to dismiss the neti 
tion no opportunity having been 
given to adduce evidence. It is some 

what remarkable that the petitioners 
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themselves when the case came up 
before the District Munsif’s Court on 
the 25th October, 1920, requested an 
adjournment till the following day 
when the petition was heard. 

As to the question of the respon¬ 
dents’ interest, it has been argued be¬ 
fore me by Mr. Raghava Rao that the 
respondents have no interest on three 
grounds. First that the agreement 
of the 26th May, 1915, creates no 
interest a- it conveyed no interest in 
real property within S. 54 of the 
Transfer of Property Act to the res¬ 
pondents who claim to be trustees 
under that agreement for the benefit 
of the creditors, and persons entitled 
under a contract for the sale of im¬ 
moveable property are according to 
the authority of Mahadeo v- Vaaudev 
Kiriikar (1) not persons entitled to 
apply under S. 310 (a) of the Civil 
Procedure Code corresponding to the 
present. 0. 21, R. 89. 


of Sundaram v, Manksa Mctvuthar (5) 
is authority for the proposition thatl 
the High Court can interfere in revi¬ 
sion if an application under 0. 21, R, 
89 has been dismissed on the ground 
that it was made by a person not 
entitled to apply. I assume that the 
converse holds good. It is perhaps 
unfortunate in this case that the 
respondents have not appeared. But 
I have had the advantage of a full 
argument on behalf of the petitioners 
and on a consideration of the points 
advanced by their learned vakil I 
think they ought to succeed. I must 
therefore come to the conclusion that 
this is a case in which 1 ought to in¬ 
terfere in revision and set aside the 
order of the learned District Judge of 
10th September, 1921. This I accord¬ 
ingly do. 

The Petitioners must have their 
costs. 


Petition allowed. 


The second ground is that the con¬ 
veyance is subsequent to the peti¬ 
tioner’s attachment and therefore 
cannot operate to pass any property 
which is the subject of that attach¬ 
ment. It is clear that the attachment 
was on the 10th June, 1917, and the 
conveyance on the 2nd September, 
1919. S. 64- Civil Procedure Code 

declares that any such transfer of 
property attached shall be void as 
against all claims enforceable under 
the attachment and the case in Girija. 
Isaih Roy Chowdhury v. -JJ'pendranath 

Pol (2) holds that the auction-pur- 
chaser stood in this position with regard 
to S. 276 of the old Code which 
corresponds to S. 64 of the present 

Code. 

Thirdly if the conveyance bad been 
prior to the attachment the respondents 
would equally have had no locus 
siondi as their interests were not 
affected This seems to be establish¬ 
ed by the cases in Subbaraydu v. Pedda 
Subbarazu (3) and FoUck Chunder Dey 
Sircar v. Foley (4). The Full Bench case 


(5) [1921] 44 Mad 554-40 M.L J.497 
—13 L.W. 498—29 M.L.T. 269— 
(1921) M.W.N. 272-63 LC. 937 

(F. B.) 
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Oldfield and Ramesam, JJ. 

Ramanathan Chetliar — Accused — 

Petitioner. 

V. 

King Emperor —Opposite Party. 

Cr.Rev. No. 115 of 1912 and Cr. Rev 
Pet. No. 106 of 1922, D/-15th August 
1922, to revise the order of the Court 
of the Sub-Divisional Magistrate of 
Madura Division, D/- 7th November. 
1921. 

Criminal P. C,S,360 (IJ {a)~Procedure in 
warrant case before charge* 

Section 350 (1) (a), Cp. P. C. cannot be 
applied to proceedings in a warrant case, be¬ 
fore the charge has been framed. At that 
stage the proceeding is not a trial, but is 
merely an enquiry. [P. 661C. IJ 

A. Korasimha Iyer —for the Peti¬ 
tioner. 


(1) [1899; 

23 Bom., 181, 

(2) [1913] 

20 I. C. 241- 


(3) [1893] 16 Mad. 476. 

(4) 11888] 15 Cal. 492- 


The Public prosecutor —for the 

Crown. 

Order. —The question before us 
is in effect whether S. 350 (1) (**) 
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be 


Criminal Procedure Code can 
applied to proceedings in a 
warrant case, before the charge 
has been framed. That is in 
effect whether at that stage the pro¬ 
ceeding is not a trial, but merely an 
enquiry. The authorities Narayancu 
Sawmy Nmdu v. Emperor (1) Sriramuiu v. 

Veerasal'ingam ( 2 ) and VenkatacMnnayya 

King Emperor (3) are in favour of the 
iew that such a proceeding is merely 
an enquiry; and we see no reason for 
leparture from this series of consider- 
sd decisions, two of them given by a 
IFull Bench- There is therefore no 
legal objection to the Magistrates 
order and the Revision Petition must 
be dismissed. 


^ _ Petition dismisfted, 

(1) [1908] 32 Mad. 220—5 M i7t~ 
233-19 M.L.J. 157-9 Cr. L.J* 
192—1 LC. 228 (F.B.) 

(Z) [1914] 38 Mad. 585—27 M.L.J 
589—16 M.L.T. 303—(1914) M W. 

N. 646—15 Or. L.J. 676—25 LC 

1001 . 

(3) [1920] 43 Mad. 511 (F.B.) 
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Ayling and Ramesam, JJ. 

Sandara aja C'AanV/r—piaintitf— 
Appellant 



^ndants who were trustees of the charity. 
The fact that a third share of the proceeds in 
being appropriated by the inamdars for their 
private uses does not make it the less a charity 
mam as the grant was only one and cannot be 
split up into two parts^—a personal grant of 
one-third and a charity grant of two-thirds of 
the mam. 40 M, 116 Ref. [P. 661 C. 2 P.662 o.l) 

T. Narasimha Iyengar— for Appellant. 

S. Varadachafiar and F. Ganapathi— 
for Respondents. 

Judgment.-The suit was brought for 
an injunction restraining the defend¬ 
ants from interfering with the plain¬ 
tiff’s possession of the suit lands. The 
plaintiff alleged that he had been 
the Kudiwaramdar of the suit lands 
prior to 1882 on condition of deli¬ 
vering waram to the landlord and 

that in 1882 the predecessor-in-titie 

of the defendants executed Ex. A 
under which the waram was com¬ 
muted into a fixed money rent and 
that the defendants claiming to 
revert to the waram rate, were in¬ 
terfering with tiie plaintiff harvest¬ 
ing his crops. The defendants 
originally denied that plaintiff was 
the kudivaramdar and contended 
that as the inam was a charity 
inam, Lx. A was not binding on 
them. During the course of the trial, 
the plaintiff s right as kudivaramdar 
was conceded. The Subordinate 
Judge decided against the plaintiff 
and he appeals. 


AH Muhammad hJthibar Khan Sahib 

and Defendants.—Respondents. 

S. A. No. 150 of 1922, D/-z3rd 

against the decree of 
the bub. J., Trichinopoly in A. 8. No. 
53 of 1918. 

tir Inam—Con^trur- 

tiOH—Deed effected by tr^>^tee-^Effect. 

injuction restraining the 
interfering with the plaintift's, 

^ that*hfi h* plaintiff alleg- 

^uitUnH Kudivaramdar of the 

W w?. ^ PJ-ior to 1882 on condition of deliver- 

DPPfwl landlord and that in 1882 the 

a deed nna*Ji^**h* defendants executed 

into a which the waram was commuted 

o?a?mincf the defendant 

terferinf waram rate, were in- 

crops The defL plaintiff harvesting his 
am was a rh«S contended that as the in- 

not binding on them. 
ffeld that the suit 

Otnd.ng on the charity nor the de 


The first (juestion that arises for 
decision is the nature of the inam. 
Ex. II is the inam register. In 
column 8 it was described as Kyrati 
which means, according to Maclean’s 
Glossory Vol. Ill, p. 415 a charity 
mam (Kheiranty) (See also Wilson’s 
Glossory, Khairat). The suit inam 
was^ described in Wallace’s Register 

charity of Ithbar Khan” 
(> 'de Column 14, Ex. II). This is the 
earliest description of it now avail¬ 
able. In Column 21 the Deputy Col¬ 
lector describes it as forming “the 

support of the charities 
of Muhammad Ithabar Khan con¬ 
sisting of a chatram, a water pandal 
and a mosque.” He then mentions that 
a former Collector and the Board of 
Revenue considered it as falling wi- 

Vn of R^g’^lation 

Vli of 1817 (I he Madras Endow- 
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merits and Escheats Regulation, 1817) 
and concluHes by proposing to ‘‘fix 
a Jodi of 2/3rds of the Regular 
Survery Assessment,which will become 
the property of the charities to be 
applied to them by the managers for 
the time being.” But in Column 22, 
the order of the Commissioner was 
“ confirmed for the support of 
the mosque, water pandal and 
chatram on the understanding 
that the whole village will be re¬ 
sumed unless 2/3rds of the proceeds 
are appropriated to the support of 
the above purposes.” It is clear that 
the inam Commissioner did not ac¬ 
cept the recommendation of the 
Deputy Collector. The entry in 
Column 2 as “ personal ” and in 
Column 9 “Free ; Jodi now imposed 
personal” and in Column 9 “Free: 
Jody now imposed Rs. 310” must 
be regarded as embodying the Depu¬ 
ty Collector’s view and as not being 
adopted by the Commissioner. The 
fact that a third share of the pro¬ 
ceeds is being appropriated by the 
inamdars for their private uses does 
not make it the less a charity inam 
[See Ramamiihan Chdtiar v. Vavfi Ler- 
vcii Marakayar (\)] as the grant was 
only one and cannot be split up 
in two parts—a personal grant of one- 
third and a charity grant of two- 
thirds to the inam. It follows that 
Fx. A is not binding on the charity- 
The next point argued is that 
the defendants are barred by limita¬ 
tion from repudiating the transac¬ 
tion of 1882. The plaintiff is a 
tenant and had been a tenant of the 
suit land prior to 1882. It is impos¬ 
sible for him to prescribe for the 
estate of a tenant holding on more 
favourable terms as the character 
of the tenant’s possession continues 
and there can be no prescription. In 
this view, no question of limita¬ 
tion arises and it is unnecessary 
to consider the effect of the deci- 
gjQj"jg ijj VidycL dTiithi v. RfflixswciTni 


(1) [1917] 40 Mad. 116—44 LA 21— 
32 M.L.J. 101—15 A.L.J. 139 - 
(1917) M.W.N. 180—19 Bom. L-R. 
401—5 L.W. 293—25 C.L.J. 224— 
21 M.L T. 215—21 C.W.N. 521— 
1 RL.W. 394—39 I.C. 235 (P. C.) 


. Ali Muhammad 1923 Madras 

Iyer (2), Damodar Das y, LakhanDas (3)’ 
Ndtdsayya Dpada v. Venkataramana 
Bhatta (4) and Guana Sambanda Pan- 
data Sdnnadhi y. Vein Pandaram (5), 

Nor are the defendants estopped 
by their conduct from questioning 
Ex. A- In so doing, they do not act 
in their personal right but as trus¬ 
tees of the institution which cannot 
suffer from their conduct [See Yasim 
Sahib y. Ekambara Aiyar (6)J. 

The result is there will be a de¬ 
claration that the plaintiff is entitled 
to hold the suit lands as kudivaram- 
dar on condition of paying the 
waram rate prevailing prior to 1882. 
The decree will be modified accord¬ 
ingly. As Ex- A provides that, when 
the landlord wishes to revert to 
waram, he can do so only on re¬ 
turning the Rs 3,000 borrowed by 
him from the plaintiff, our decision 
will not stand in the way of plaint¬ 
iff, recovering such portion of the 
Rs. 3,000 as may be binding on the 
trust from the properties appertain¬ 
ing to the charity or the whole 
of the amount from the heirs of the 
executants of Ex. A, if so advised. 
As the plaintiff has substantially 
failed he will pay the defendant’s 
costs. 

Decree modified. 


(2) 1922 P.C. 123—48 LA. 302—44 » 
Mad. 831—41 M.L.J. 346—30 M. j 
L.T. 66-15 M. L.W. 78-(1921) • 
M-W.N. 449—26 C.W.N. 537—20 
A.L.J. 497—24 Bom. L.R. 629—3 
P.L.T. 245—65 I C. 161 (P. C.) 

(3) [1910] 37 Cal. 885-37 I A. 147-14 
C.W.JN. 889—12 C.L.J. 110—7 A 

L. J. 791—(1910) M.W.N, 303-8 

M. L.T. 145—20 M.L.J. 624-12 
Bom. L.K. 632-7 LC. 240 (P. C.) 

(4) [1912] 23 M.L.J. 260—12 M.L.T, 
218—(1912) M.W.N. 870-16 I.O. 

53. 

(5) [1899] 23 Mad. 271—27 LA. 69- - 
10 M.L.J. 29—2 Bom. L.R. 597- 

4 C.W.N. 329—7 Sar. 671 (P. C.) 

(6) [1919] 37 M.L J. 698—10 L.W.672 
—26 M.L.T. 441—54 I.C. 497. 
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Oldfield, j. 

Hari Krishnan Claimant 

Petitioner. 


Decree-Holder 


Atu.t Pandithar — 

Respondent. 

Civil Rev. Pet. No. 163 of 1922, 
D/-21st February, 1923, to revise the 
order of the Dt. Munsif of Sreeran^am 
in E. A. No. 303 of 1921. 

(a) Civil P,C,^ S. ]]5—Material irregularity — 
Change in jadgmenii after transcription by 
shoTt'-hand writer, 

Iq a claim proceeding, the Ot. Munsif deli¬ 
vered his judgment orally, dictating it to the 
short-hand writer^ the short-hand trans- 

cription reached the Dt. Munsif he entirely 

changed the effect of what he had said i n open 
Court. 

Held it was a material irregularity. 

Held further that though it is the practice of 
the Madras High Court not to interfere in 
revision when another remedy is available, it 
will interfere where the case is exceptional and 
it is doubtful whether another remedy is open. 
(He.trial A the whole case directed.) [P664 C 2] 

(ft) Civil P. 6 '., S. J52 and 0, 20 R, 3 {Sub. 

sUtuted by Madras High Court)—Extent of 
ptmers under. 

In a claim proceeding, the Dt. Munsif 
delivered his judgment orally, dictating it to 
the short.hand writer . when the short-hand 
transcription reached tie Dt. Munsif be 
entirely changed the edect of what fap had 
said in open Court. 

that the revision contemplated 
ly O. 20 R. 3 and S, 152 cannot be of 
the effective part of the judgment and must be 
of the nature referred to in S. 3 52. i, e. relntiug 
to clencal or arithmetical mistakes arising 
from accidental slip or omission. The Court 
cannot, by revision, substitute a wholly new 
decision for the oaf* originally pronounced. 
(Ketriai directed.) [p q jj 

7, K. Muthukrishna Iyer- for Petnrs 
7. Srinivasa Gopalachart —forRespdts. 

Judgment.— The facts of this case 
are exceptional and fortunately so ; 
and it is fortunate further that there 
is no dispute about the good faith of 
the District Munsif concerned whatever 
opinion may be formed of his conduct. 

The facts are that on the 29th Sep¬ 
tember 1921 the District Munsif gave 
judgment on the present petitioner’s 
claim to draw cf^rtain money, the 
su ject of attachment which was 
all ged to be due to the judgment- 
debtor from the Trichinopoly 
District Board. The District Munsif 
jdehvered that judgment orally, dicta- 

^ short-hand writer; 
and there is no dispute that in sub¬ 
stance, whatever the exact words he 
used may have been, he allowed the 


petitioner to draw the money in case 
he got probate or succession certificate 
or got his rights determined in a 
separate suit or gave security on 
unencumbered immoveable property 
for the amount. This order may be 
difficult to undei'stand, because it is 

not of the nature contemplated by O. 
21 R. 60, being based on assumption 
in the alternative, that the judgment- 
debtor or the claimant was entitled to 
the property. With the merits of 

that order however we are not at 
present concerned. What we are 
concerned with is that when the short¬ 
hand transcript reached the District 
Munsif for correction, he entirely! 
changed the effect of what he had 
said in open Court, by leaving out the 
reference to the withdrawal of the 
money by the petitioner in case he 
gave security. There is no dispute' 
that this change was made. In 
fact the District Munsif, when the 
petitioner’s vakil remonstrated with 
him on 8th October 1921, dealt with the 
matter in a lengthy order, in which 
the judgment was corrected and dec¬ 
lined to make any alteration in it, 
say ing that it, and not the judgment 
as pronounced, expressed bis real 
decision. That order contains a good 
deal regarding the circumstances, in 
which the District Munsif found it 
necessary to make this material cor¬ 
rection in his judgment and those in 
which the petitioner’s vakil discover¬ 
ed, owing to his clerk’s consulting 
the Court diary, that a change had 
been made. It is not necessary to 
pursue those matters. I turn to the 
two arguments to be dealt with, first 
whether the District Munsif acted 
with material irregularity in the 
exercise of his jurisdiction and second" 
ly whether I should interfere in 
revision, when it is said the petitioner 
has another remedy open to him by 
a suit under O. 21. R. 63. 

On the question of material irregu¬ 
larity and the right of the District 
Munsif to correct his judgment as he 
did in fact by substituting a refusal 
for relief for grant of it, reference 
has been made to the rule substituted 
by the Court for O. 20, R, 3. That 
rule deals with the case of a Judge 
who has been empowered to pronounce 
his judgment by dictation to a short 
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hand writer in open Court, and says 
that the transcript of the judgment so 
pronounced shall, “after such revision 
as may be deemed necessary”, be signed 
by the Judge, and it is urged that this 
authorises the Judge to revise the 
transcript and to substitute fresh 
words for the words, which fell from 
his mouth to any extent he may deem 
necessary. Such a case as this 
not likely to have any precedent and 
accordingly no authority on the inter¬ 
pretation of the rule has been brought 
to my notice. It seems to me on re¬ 
ference to section 152 and the Rule 
issued by this Court and from obvious 
considerations of principle that the 
revision contemplated cannot be of 
the effective part of the judgment and 
Imust be of the nature referred to in 
Isection 152, one relating to clerical or 
larithmetical mist^^kes arising from 
lany accidental slip or omission. It is 
lin fact impossible to see how there can 
be any purpose in the provision in 
Order 20 Rule (1) that the parties 
and pleaders shall be present or 
have notice of the pronounce¬ 
ment of judgment in open Court, if 
the decision which is to bind them 
ultimately is to be contradictory of 
what was then said. Certain judg¬ 
ments dictated must inevitably con¬ 
tain verbal or arithmetical mistakes 
in respect of which revision will be 
advisable or even necessary. But 
that is not to say that by revision 
the Court can substitute a whohy new 
decision for tne one which was origi¬ 
nally pronounced. Taking this view, I 
hold that what purports to be the Dis¬ 
trict Munsif’s judgment in its ultimate 
form is not really his judgment. It is 
c^ear that the terms of his judgment 
as originally formulated and as it 
must be taken for the present purpose 
to have been given were to an entirely 
different effect; although it must be 
held that it is not possible to recon¬ 
struct thorn exactly from the materials 
available. 

I turn to the second question whe¬ 
ther the District Munsif having been 
guilty of a material irregularity to 
the prejudice of the petitioner, the 
fact that the petitioner can bring a 
suit under O. 21 R- 63 will disable 
me from proceeding in revision. It 
is no doubt the practice of this Court 


not to interfere in revision, when 
another remedy is available. The 
present case however is exceptional 
and it is not clear that there is in 
fact another remedy. True the 
petitioner may sue in the manner 
contemplated by O. 21 R. 63 to set 
aside the order as ultimately pro¬ 
mulgated by the District Munsif. But 
that is no reason why he should be 
called on to forego the advantage he 
obtained in the order as pronounced. 
There is moreover the consideration 
that the procedure under 0. 21 R. 

63 is for the establishing of the right 
of the party who has failed in the 
claim proceedings. If the petitioner 
were to sue for that purpose it would 
be difficult to see how he could be 
allowed to put forward what would 
certainly be a material part of his 
case ; that he did not fail really in 
the proceedings, but it was virtually 
successful. In any case it seems to 
me that it will be a fair exercise of 
my discretion to use the power of 
revision to clear up the position of 
the parties, and to enable them' to 
obtain an order, which cannot be 
open to the very grave objection 
apfdic.ible to the one before me and 
on which they can take further 
action. 

Taking this view I held that a 
material irregularity has been com¬ 
mitted and that it is a proper exercise 
of this Court’s power in revision to 
interfere to set it right. The only 
difficulty is, as I already indicated, 
that it is impossible to reconstruct 
exactl> the District Munsif’s original 
order and therefore impossible to res¬ 
tore it. There is the further consi¬ 
deration that, if it is restored, the 
respondent here, owing tc a misappre¬ 
hension for which he is not responsi¬ 
ble, will be prejudiced in respect of 
the period available to him for suing 
if he has to do so, under 0 21 R. 

63. The course I take i<, therefore, 
to set aside the whole proceedings in 
the lower Court on the petition and to 
direct the present District Munsif 
to re-admit it and deal with it accord¬ 
ing to law. Costs in this Court and 
up-to-date in the Lower Court will 
be costs in the claim aud will be pro- ! 
vided for in the order thereon. j 

- Case remanded. ; 

) 
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Spencer and Krishnan, jj. 


Secy, of State v. Nagaraja Iyer 


Defend- 


Secretary of Stale for Jndia- 
ant—Appellant. 

V. 

Nagaiaja Iyer and Plain¬ 

tiffs—Respondents. 

A. A. O. Nos. 257 and 258 of 1922, 
D/-16th February, 1923, against the 
orders of the Sub. J., of Kumbakonam 
in A. S. Nos. 1 and 11 of 1922. 

Limitation Act, Art. in—Money paid under 

protest Madras Revenue Recovery Act ( 1864 ) 
o. 69. ’ ’ 

The period of limitation applicable to a suit 

alleged to have been 
llegally collected by the Government from the 

plaintiffs as ivater-cess on their lands, is one 
year from the date of payment under Art 16 
and not six months from the date of the distraint 
♦ u xf PJaintiffs paddy crop under section 59 of 
the Madras Revenue Recovery Act (II of 1864) 

wbere the relief claimed is the refund of the 

amount illegally collected and paid under 
protest toKether with interest, (P 666 C 1] 

The Uovernment Pleader {C. Madhavan 
Nair)—{oT Appellant. 

C. S Venkdiachariar and R. Subramanm 
Iyer for Respondents. 

Judgment.—The (luestion for our 
determination is whether the period 
ot limitation applicable to these suits, 
whicli liave been brought to recover 
amounts alleged to have been ille¬ 
gally cf>lli.*cted by the Government 

from the [daintlf;. as water-cess on 
their lands, is one year from the date 
of payment under Art. 16 of the Frist 
Schedule of the Limitation Act, or 
SIX months from the date of the dis¬ 
traint of the plaintiffs’ paddv crop 
under S. 59 of the Madras Rerenue 
Recovery Act (II of 1864). 

■f either side that 

It the former period applies, the suits 
are in time, after giving the plaintiffs 
credit for the time required under 
o- Civil Procedure Code, to 

give notice of suit to the Cxoveriiment 
as allowed by S. 15 (2) of the 
Limitation Act, but that if the latter 
periol of limitation is applicable, the 

of Act (VII 

mjri ’ arrears of water-cess are 

ns same manner 

as arrears of land revenue. S. 59 
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of Act II of 1864, gives a right to 
persons deeming themselves aggriev¬ 
ed by any proceedings under that Act 
to apply to the Civil Courts for redress 
within 6 months of the cause of action 
arising. 

In the plaints it is stated that the 
imposition and collection of penal 
water rate was unauthorized and 
illegal, and the relief claimed is the 
refund of the amount thus illegally 
collected and paid under protest 
together with interest, the cause of 
action being given as the communica¬ 
tion on 24th, June 1920, (five days 
betore the institution of this suit) of 
the Collector’s order of 28th, May 
19z0, in the village of Visalur, where 
the amount was collected on 30th 
April 1919. ’I'he nature of the suit 
thus falls exactly under the descrip¬ 
tion in Columi. 1 of the 1st Schedule 
ot the Limitation Act, Art. 16 (suit) 
against Covernment to recover 
money paid under protest in satisfac¬ 
tion of a claim made by the revenue 

authorities on account of arrears of 
revenue or on account of demands 
recoverable as such arrears”. The 
only doubt is whether the fact that 
the plaintilLs’ crops were distrained 
in order to enforce payment of the 
Pemand (alleged to be unjustifiable) 
operates to introduce S. 59 of Act 
II of 1864 by reason of S. 29 (b) of 
the Limitation Act and go to shorten 
the period of limitation. The fact 
tliat the plaintiffs do not even men 
tmn in their plaints the attachment of 
their crops clearly shows that they do 

not deem themselves, aggrieved bv 
iiat. It i.s not their case that the 
collection ol water cess from them 
was intra vireo but irregular, they 
niaiiitain that it was altogether ultra 
i-irrs as they were not at all liable to 

pay the cess because they have an 
iinmemonal vested right to the water 


fofti cliS’tihction between proceedings 
le collection of revenue which 
are taken profe.ssedly under the Act 

exercise of jurisdiction, by whfch a 
party is aggrieved and proceedinls 

owiW t^th'^’'”"^ without jurisdiction 

first ^ defaulter was 

first made by a Full Bench in Ve-nkata 
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V. Chengadu (1) and the distinction 
has been since observed in Iswara 
Patter Y. Karuppan (2), in Raman Naidu 
V. Bhasnoori Sanyasi (3), in Vadlur 
Chinna yagi Reddy v. Devineni Venkata- 
ramiah (4), in Bhanireddi Venkan Dora- 
garu v Secretary of State (5) and in 
Secretary of State v Simhadri Jaghapathi- 
raju Bahadur (6) quoted by the Sub¬ 
ordinate Judge ; and in Suryaprakasa 
Rovj X. Secretary of State for India (7) 

this particular pomt was not raised 
and discussed. 

In Ravula Vengala ReMi v- Secretary 
of State (8), in Rawala Sagamma v. 
Secretary of Stale, for India (9) and in 
The Secretary of State v. Ranganayak- 
amma (10), where the suits were for 
the recovery of cess alleged to have 
been illegally levied, the one year’s 
period of limitation under Art. 16 was 
held to govern them, S. 59 of Act 
of 1864 being confined in operation 
to the particular class of cases to 
which that section is directly applica¬ 
ble, namely, to the cases of persons 
being aggrieved by illegal or irregular 
proceedings taken for the collection 
of revenue under the provisions of 
Act II of 1864, according to the 
principles laid down in Srinivasa 
\Ayyangar V. Secretary of State (11). The 
'learned Subordinate Judge was there¬ 
fore right in his view that the Art. 16, 
Limitation Act, which gives one year 
from the date of payment, governs 
these suits, and Civil Miscellaneous 
lAppeals are dismissed with costs. 

Appeals dismissed. 


tl) 

( 2 ) 

L) 

( 4 ) 


(5) 

( 6 ) 


[1889] 12 Mad. 168 (F.B ) 
[1893] 3 M.L.J. 255. 


,903 
[1918] 


(7) 

( 8 ) 
19) 

( 10 ) 

( 11 ) 


26 Mad. 638. 

7 h.W. 468-23 M.L.T. 
231—(1918) M.W.N. 224—45 I.C. 

653. 

[1918] 48 I.C. 844. 

1915] 39 Mad. 67-28 M.L.J. 51— 

17 M.L.T. 29—2 L.W. 31—26 I.C. 

692. 

[1903] 13 M.L.J. 380. 

[1912] 15 I.C. 328. 

[1913] M.W.N. 75-18 I.C. 699. 
[1920] 12 L.W. 334—59 I.C. 98. 
[1915] 38 Mad. 92—24 M.L.J. 41- 

18 I.C. 617. 
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Spencer, J. 

M. R. Kriahnamurthi lyar —Complain¬ 
ant—Petitioner. 

V, 

C, V, Parasurama lyar—Kcc\xs ed- 
Respondent. 

Cr. R. C, No, 594 of 19^2, D/- 26th 
January, 1923, to revise the order of 
the Third Presidency Mag., Egmore,, 
Madras in No. 8333 of 1922, D/- 27th 
June 1922. 

Criminal P. (7., Ss. 179, 182—Publication, 
place of. 

If the defamatory letter is posted in 
Madras with a view to be read in T'nnevelly 
the oftence of defamation is triable either in 
Madras or in Tinnevelly. [P. 666 C, 2,] 

K, S. Ramabhadra Iyer and (7. Sanka- 
rama Sa^iri —for Petitioner. 

L, S, Veeraragava Iyer—{or Respon¬ 
dent. 

Order.—If the complainant can 
prove that the letter was posted in 
Madras with a view to be read in 
Tinnevelly the otfence of defamation 
is triable either in Madras or in 
Tinnevelly under Ss. 179 and 182 of 
the Code of Criminal Procedure, see¬ 
ing that the accused has done all m 
his power towards publication and has 
lost control of the letter when he 
has committed it to the post l see 
Mayne on Criminal Law, 4th Edition, 

p. 872 ). 

The English cases of v. Burdett 
(1) Rex V. Willi(^7ns (2) and Queen v. 
/{meer Khan (3) support this view. 

The third Presidency Magistrate is 
directed to take the complaint on his 
file and dispose of it according to law. 

Petition grafted. 


(1) [1820] 4 B. & Aid. 95. 

(2) [1810] 2 Camp. 505. 

(3) [1871] 17 W. R. Cr. 15-9 B.L.R. 

36. 
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SCHWABE, C. J. AND WALLACE, J. 

Secretary of State for India —Defen¬ 
dant—Appellant. 

V. 

Pandit Hadhika Prasad Bapvli — Plain¬ 
tiff— Respondent. 

O.S. No. 89 of 1921, D/—5th October, 
1922. 

Limitation Act, Art. 10—Notes issued by 
East India Company—Liability of Govermnent 
of India to pay principal and interest—Limi¬ 
tation. 

The plaintiff sued to recover money due on a 
bond dated 28th July 1845 under which the 
Governor in Council promised on behalf of the 
East India Company to pay certain principal 
and interest to ooe M. and his successors-in- 
title. The said M. represented a creditor of 
the deposed Raja of Tanjore whose debts so far 
as tliey had been proved to the satisfaction of 
the Company under a commission appointed for 
the purpose, the Company took over, and for 
the due payment of which they made them¬ 
selves responsible. 

Ileldy that the obligation to pay was in the 
nature of trust, that an assignee from the heir 
of M. was entitled to get principal and interest 
from the Government up to the date of pay¬ 
ment, and that article 10 of the Limitation Act 
applied. [F. C. 2] 

The Advocate General — for Appellant. 

K. Rnjfih A‘yar and R, Oanapaihi 

Aiyar —for Respondent 

Schwabe, C. J. -The history of this 
matter is so clearly stated in the judg¬ 
ment of Coutts Trotter, J , that it is 
unnecessary for me to repeat it and I 
have nothing to add to his statement 
of the facts except as to the plaintiff's 
title and I will deal with that first. 

The plaintiff is the assignee of one 
Mukund Lai who is the direct lineal 
descendant of Madhu Sahai who in 
the yjear 1845 had issued to him a 
document called a Promissory Note 
of the Tanjore debt No. 307- The 
plaintiff has also obtained from the 
District Court of Benares a succession 
certificate under the Succession Certifi¬ 
cate Act of 1889 in the matter of the 
estate of Madhu Sahai declaring him 
entitled to collect money and the in¬ 
terest due on the said promissory 
note (Ex. M). The effect of that cer¬ 
tificate is that the plaintiff is declared 
to have whatever rigtits Madhu Sahai 
would have had in that Promissory 
Note if he had been alive, and pay¬ 
ment to him will be a good discharge 


to the Government. The assignment 
to the plaintiff, Ex, J., was made in 
1909 and in my judgment it assigns 
all the rights that the assignor had as 
representing Madhu Sahai. It is true 
that it recites that the assignor is en¬ 
titled to the Promissory Note and to 
a specified amount of interest Rs. 
2,833-15-0. That is the amount of 
interest accrued due from the date of 
the last payment, referred to here¬ 
after, up to the time when by Ex. F. 
published in the Fort St- George 
Gazette, it was announced that, as 
Madhu Sahai had declared that he 
had not received the Promissory Note 
No. 307, it would be paid on September 
30th, 1854 and that the notice would 
be held equivalent to a tender of pay 
ment on that date, from which date 
all interest on the said Note would 
cease- It has not been contended before 
us that the notice had any effect 
on the rights of Madhu Sahai but 
apparently the parties to the assign¬ 
ment thought that it had the effect of 
stopping the interest as from that 
date, and that is apparently the mean¬ 
ing of this recital. However the 
operative part of the document 
assigns all the interest in the Promis¬ 
sory Note which the assignor had. In 
the translation before us the words 
are ‘bight and authority.” But we 
have had before us the Court interpre¬ 
ters of Hindi and Guzarati and they 
agree that the words mean literally 
“ the rights and powers,” and convey 
what wo understand by such words as 
“ all the right, title and interest ” and 
include particularly all powers of re¬ 
covering by action or otherwise the 
amount due on the Promissory Note. 
This in my judgment is wide enough 
to cover both principal and all in¬ 
terest due and to become due. It 
follows that the plaintiff had both by 
the assignment and by virtue of the 
succession certificate all the rights of 
the estate of Madhu Sahai. 

I propose now to consider the right 
of the plaintiff apart from the Limita¬ 
tion Act and then whether that Act 
applies. The history of the matter, as 
far as we can ascertain it, is that in 
1847 one Har Kissen Doss received 
through his agent one Pattam Nara- 
yanaswami Chetti the arrears of 
interest up to 30th October 1846 from 
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the date of the agreement of 1824 
referred to hereafter i e. Rs. 8,41'*“5-1 
(Ex. 1 A.) The Promissory Note 
itself has a column on the back for 
acknowledgment of the receipt of 
interest- That column contains what 
purports to be an order by Mddhu 
Sahai to pay to Hur Kissen Doss, and 
it also contains what purports to be a 
further orHer signed by Madhu Sahai 
to pay to one Shri Girdharji Maharaj. 
This is the best that can be made out 
of the endorsement on the original 
somewhat dilapidated Promissory 
Note, and of a copy of this endorse¬ 
ment made by the plaintiff when it 
first came into his possession some 13 
years ago. It is suggested that these 
endorsement® are forgeries, and there 
is some support for that theory in that 
in 1853 Madhu Sahai’s statement that 
he had never received the Promissory 
Note is officially accepted as is 
shown by Ex F. Hut the East India 
Company paid this interest to Hur 
Kissen Doss in 1844 on what purports 
to he the direction of Madhu Sahai 
and, in the absence of evidence that it 
w^as not done by his direction in my 
judgment the plaintiff has failed to 
establish that this amount of in¬ 
terest was not properly paid; and 
therefore in my judgment his claim to 
that amount fails. 

At later dates other persons made 
claims under the Promissory Note, 
but they were all rejected, one by the 
High Court made by V. Munuswami 
Chetty, as appears from Ex. G. at 
some date before 1804. In 1892 one 
Shri divan Lalji put in a claim which 
was rejected—See Ex. H. It would 
appear that Shri Jivan Lalji was the 
grandson of Shri Girdharji Maharaj, 
w^ho, in Ex. E. is stated to have died 
in 1842, and Jiwan Lalji lef l sur >aving 
him. a widow and two sonr*, one also 
called Girdharji Maharaj (See Ex. K.) 
If Ex. E., which does not seem to have 
been proved by any one- is accurate, 
that Girdharji whose name appears 
endorsed on the Promissory Note was 
dead before the Promissory Note was 
issued in 1845 it is not surprising 
that doubts were thrown in Ex. H. on 
the honesty of any claim made 
through him. At any rate no pay* 
ment was made of principal or interest 
to Girdharji Maharaj or any one 


claiming under him, and the plaintiff 
has by Ex. K. taken the precaution of 
obtaining a release deed from the pre¬ 
sent representatives of Girdharji 
Maharaj, and in my judgment the 
supposed endorsement to him can be 
disregarded It is not relied upon by 
the Secretary of State. Where the 
Promissory Note was until between 
1901 and 1906 when it is staW that it 
came into the hands of the heirs of 
Madhu Sahai, we do not know. But 
it was originally issued to Madhu 
Sahai and was throughout his and his 
legal representatives’ property, and I 
find no assignment of his rights there¬ 
under, except for the interest dealt 
with above, until the assignment to 
the plaintiff. I therefore hold that 
the plaintiff has the full rights that 
Madhu Sahai would have had if he 
were alive now. 

Those rights, apart from limitation, 
are to be paid, the principal, the re¬ 
quisite notice having been given in 
1853 and apparently again in 1858 
(See Ex. G.), and interest at 4 per cent 
from October, 1846 until the decree 
herein. 

It is contended that all rights to the 
principal and consequently also the 
interests are barred. It is argued 
that, under Art. 120 of the Schedule 
to the Limitation Act of J908, if under 
no other Article, the right to recover 
is barred 6 years after the principal 
debt became payable. c, from the 
date of the expiry of the 15 months’ 
notice given in 1853 or 1858. There 
are two answers made to this. First 
that time can only begin to run from 
the date of demand for payment made 
at Madras which was not until Octo¬ 
ber, 1916; and secondly that the 
Government, who it is . admitted have 
succeeded to the rights and liabilities 
of the United Company were and are 
in the position of trustees and that, 
under S. 10 of the Limitation Act, no 
period of limitation can apply. The 
learned Judge has found the first 
point against the plaintiff and the 
second in his favour. In my judgment 
the plaintiff is right on both points. 

The first point turns on the terms 
of the Promissory Note itself. By 
it the Company agrees to pay to 
Madhu Sahai, on the expiration of 
15 months' notice of payment, on 


1923 Madras ECY. OF State v. Radhika Pd. (Scbwabe, C. J.) 669 


demand at tbe General Treasury 
at Fort St. George the principal 
auruy and to pay interest half yearly 
as along as the Company was in 
possession of the revenues of Tanjore. 
The interest was to be paid at tbe 
Treasury in cash to proprietors if 
resident in India and in cash or by 
bills at 12 months at the option of 
the proprietors, if resident in Europe. 

According to the law of England 
when money is payable on demand 
and nothing further is said, it is pay¬ 
able at once and without demand and 
time under the Statute of Limitations 
begins to run at once. The most 
common instances of the application 
of that principle are of money lent 
repayable on demand or at request, 
and promissory notes payable on de¬ 
mand. ISforton V. Ellam (1). It is 
worth noticing that this principle of 
the English Common Law has been 
held not to apply to cases in the 
mofussil. Tarinee. Parshad Ghoae. y. 
pT<i7i Kishen Banerji (2). However the 
principle is in terms applied by Arts. 
59 and 73 of the Limitation Act to 
cases of money lent and bill? of ex¬ 
change and promissory notes payable 
on demand. But it is not extended to 
any other case. Art. 73 does not apply 
to this case as the so called Promis¬ 
sory Note is not a promissory note 
within the definition of the Limitation 
Act. Further in England the ques¬ 
tion in such cases is stated clearly by 
Scrutton, L. J. in Bradford old B^ynk, 
Lid V, (3), and by Bankes and 

Atkin, L. JJ. in Joackinson y. Sn'iaa 
Bartk Corporatiojt (4), where, it was 
established that the principle did not 
apply to cases between customers and 
bankers. Tlie question to be con¬ 
sidered is whether the words, ‘on de¬ 
mand* are mere words, or whether, 
looking at the whole document, it 
is really intended that the demand 
should be made before the liability to 
pay arises Now in this connection, 

I attach very great importance to the 
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(1) 2 M. & W 461—1 M. & H. 69 
6 L.J., iLx. 121—1 Jur. 

(2) 6 B.L.R. 160—14 W.R. 

(3) [1918] 2 K.B. 833—88 L.J., K. B. 
8d~ 119 L.T. 727—24 Com. Cas. 

" 34 T.L.R. 619. 

(4) [1921] 3 K.B. 110. 


fact that the payment is to be made 
at a named place by the person liable 
which place is the address of the deb¬ 
tor and not of the creditor. In the 
case of Rowe v. Youn^ (5) it was held 
that the presentment for payment of 
a Bill of Exchange payable at a 
named place was a condition prece¬ 
dent to the right to sue on the bill. 
It is true as pointed out by Coutts 
Trotter, J. that that particular rule 
has since been altered by Statute, 
but tbe principle of the decision is, 
in my judgment, in no way thereby 
affected, and I consider it directly in 
point. Further it is worth observing 
that there has been no similar statu¬ 
tory alteration of the law in India. 
Looking at the whole document in mv 
judgment, it was the intention of the 
Company to insist on a demand at the 
place named for I cannot think that 
it was intended that the Company 
should be under a duty to seek out the 
creditors and pay them, especially as 
the payment under the promissory 
note was to be to the payees or their 
order and the Company would not 
know who they would be at the ex¬ 
piration of 15 months’ notice to be 
given at some future date- Further 
as to the interest the Company would 
require to know if the proprietor for 
the time being was in India, in which 
case it was to be paid in cash at the 
General Treasury, or in Europe, in 
which case he had an option the 
exercise of which he would have to 
communicate. In my judgment the 
Company came under no liability to 
pay either the principal or interest 
until the demand was made for pay¬ 
ment at a particular place and in 
some cases in a particular manner; 
and if the Company had been sued 
without a demand it would in my. 
judgment have been a good defencJ 
to the action that no demand has been 

judgment! 

that the rights under the promissory! 
note looked upon as a simple contract 
debt are not barred. ' 

Secondly, are the Government trus- 
tees within the meaning of S. 10 ? 
Following the words of that section- 


(5) [1820] 2 Bligh. N.S. 

F.R. 921 22 R R. 662— 
Bing. 165. 
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Is the Government a person in whom 
property has be^n vested in trust for 
any specific purpose and is the action 
for the purpose of following the trust 
property ? A specific purpose is a 
purpose that is either actually and 
specifically defined in the terms in 
which the trust is created, or a pur¬ 
pose which from the specified terms 
can be certainly affirmed Khaw Sim 
T^k V. Chuah Hooi Gnoh ]\[ech (6). In 

this case the terms are to be found in 
the articles of agreement of 18-i4 (Ex. 
C of which, I think, if this case goes 
further, Arts. 15 and 16 should be 

printed). It w'as an agreement bet¬ 
ween the Company and amongst 
others, Madhu Sahai’s predecessor-in¬ 
title. In my judgment, by that agree¬ 
ment the United Company undertook 
to set aside a sufficient part of the 
Tanjore Revenue to be received by it, 
to provide for the payment to the cre¬ 
ditors of Amar Sing, who had signed 
the agreement, of their debts. Those 
creditors were to receive transferable 
bonds or certificates, and sufficient 
revenue was to be set aside and ap¬ 
plied to paying the interest on those 
bonds, and also to creating and ac¬ 
cumulating a sinking fund for the 
redemption in due course of the prin¬ 
cipal. In pursuance of this agree¬ 
ment a transferable bond, called a 
promissory note, was issued as the 
Note states, in conformity with and 
in pursuance of the articles of agree¬ 
ment of 1824, and is now held by the 
plaintiff. It is true that by the terms 
of the document the Company agrees 
to pay in the events that have hap¬ 
pened, the interest and principal due 
on the bond to Madhu Sahai or his 
order. He or his assignees could have 
sued on the promissory note itself and 
the Company undertook a liability to 
pay interest so long as they received 
the Tanjore Revenue and principal 
after 15 months’ notice given by them, 
and it would have been no defence 
that the Company had not received 
sufficient revenue or that, after giving 
the notice had not got sufficient sink¬ 
ing fund in its hand; but, this does 
not in my judgment prevent the Com- 

(6) 1922 P.C. 212-49 LA. 37—25 
B.LR. 121-26 C.W.N. 495-30 
M.L.T. 160 (P.C.) 


pany from being trustees of the fund 
that did get into its hands, that is, 
of that part of the Revenue required 
for the purpose of meeting the prin¬ 
cipal and interest on these bonds. I 
agree with the Judgment of Coutts, 
Trotter, L, that a trust was created 
by the articles of agreement and in 
my judgment, the Company and the! 
Government and its successors are 
trustees of the funds in their hands! 
for the purpose specifically defined inj 
the articles of agreement, namely,! 
the payment of interest and of prin-j 
cipal of the transferable bonds to he\ 
issued under that agreement, ofj 
which the bond in suit is one. I 
therefore hold that S. 10 of the Indian 
Limitation Act applies. 

The judgment must be reduced by 
Rs 8,411-5-1 referred to above. That 
is however a minor part of the case, 
but the appellant’s case partially suc¬ 
ceeded and I think that the justice 
of the case will be met by awarding 
to the plaintiff three-fourths of the 
taxed costs of this appeal. 

Time for payment three months 
from to day. 

Wallace, J.—The plaintiff is suing 
to recover money due on a bond Ex. 
A dated the 28th July, !845 under 
which the Governor in Council pro¬ 
mised on behalf of the East India 
Company to pay certain principal and 
interest to one Madhu Sahai and his 
successors-in-title The said Madhu 
Sahai represented a creditor of the 
deposed Kaja of Tanjore Amarsingh, 
wliose debts so far as they had been 
proved to the satisfaction of the 
Company under a commission ap¬ 
pointed for the purpose, the Company 
took over, and for the due payment 
of which they made themselves res¬ 
ponsible. The manner in wliich this 
was done is set out in Ex. C dated the 
nth February, 1824 , articles of agree¬ 
ment between the Company and those 
claiming to be the creditors of Amar 

Singh. , 

A great deal of discussion has cens 

tred round this document. On the 
best consideration that I can give it, 
the important pi :)visions in it appear - 
to me to mean this. The creditor 
who put their hands to it agreed to 
abide by the decision of the Cominis- 
sion appointed to determine the 
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extent of their debts. The Company 
who were then in possession of the 
revenues of Tanjore formerly in the 
possession of Amar Singh, on their 
part agreed to take over these debts 
so determined with simple interest on 
the balance found due at 4 p. c. from 
t^e date of the debt to the 30th April, 
1823 to consolidate that sum as the 
principal of bonds to be issued by 
them to the creditors in full satisfac¬ 
tion of such debts due by Amar Singh, 
the bonds to carry simple interest at 
4 per cent, per annum to be paid half 
yearly from the 30th April, 1823; such 
interest was payable only so long as 
the Company retained the Tanjore 
revenues, while the payment of prin¬ 
cipal was not so conditioned. Such 
payment to be made only after 15 
months’notice the Company. In 
order to provide means for the re¬ 
demption of these bonds, the total 
principal of which amounted, we are 
told, to nearly nine lakhs of rupees, a 
reserve fund sufficient to pay the 
interest was to be set apart by the 
Cojnpany out of the Tanjore revenues 
a sum equal to 5 per cent, of the 
principal annually out of the same 
revenues, as a sinking fund to meet 
the principal; and on this sinking 
fund, the Company would pay four 
per cent, per annum to be paid from 
general revenues This latter stipula¬ 
tion is important as showing that the 
Company regarded the sinking fund as 
a separate fund with them belonging 
to and for the benefit of otliers. The 
sinking fund was to remain in exis¬ 
tence and be a charge on the Tanjore 
reve'^ues until all the bonds were 
discharged. Art. 15 of the dted 
further stipulates that the deed shall 
not operate to make the Company’s 
property apart from the Tanjore 
revenues, liable for these debts or any 
other debts owing to these creditors 
of Amar Singh, or to make even the 
Tanjore revenues liable unless these 
are received by the Company at 
Madras. The effect of this agreement 
clearly is, I think, that the Company, 
who had come into possession of the 
Tanjore revenues and recognised the 
justness of the claims of Amar 
Singh’s creditors on these revenues, 
took on themselves the obligation to 
pay these debts and constituted them¬ 


selves trustees, so far as they were 
and remained in possession of the 
Tanjore revenues, for the payment of 
these bonds so isued, and undertook to 
set apart a sufficient portion of these 
revenues as a trust fund to be used 
for the payment of interest on, and 
the ultimate redemption of, those 
bonds until all of them were dis¬ 
charged. 

In pursuance of this agreement, 
bonds, as contemplated, were issued, 
and Ex. A the bond under which the 
plaintiff sues, is one of them- It is 
not denied that it is undischarged as 
regards the principal and mo=t of the 
intere^at. 

The plantitf’s contention is twofold: 
firstly he sues on Ex. A on the 
ground that he is entitled to he paid 
oh it from the trust fund maintained 
ad hoc by the Government and there¬ 
fore his claim cannot he barred, since 
the Government plead limitation 
against a trust obligation, and second¬ 
ly, that, apart from any question of 
trust, and even if there is no trust 
fund, the payment is not barred by 
limitation. The Goverment claims 
that the trust, if created, (and its 
creation is not strenuously disputed) 
came to an end when lOx. A was issued, 
and that Ex. A is only an ordinary 
contractual bond between debtor and 
creditor, whereon payment is barred 
by limitation. Ex. A itself states that 
it was issued in pursuance of tlie 
agreement Ex C-detai’led above, and 
the whole tenor of it shows that this 
was so. The Ad^-^ocate - General’s 
chief contention is that, in Ex. C, it 
was laid down that the amount of 
principal and interest found by the 
Commission to be due to any parti¬ 
cular creditor of Amar Singh was to 
be bati-fiod by the bond to be issued 
and that implied that on the issue of 
the bond, the trust ultimately ceased. 
That view I cannot accept. The debt 
of Amar Singh was indeed to be satis¬ 
fied once and for all by the bond, but 
the agreement went on to make 
distinct provision for the ultimate 
satisfaction of the bond itself, by 
announcing a promise of a sinking 
fund to be maintained until the bond^ 
were fully discharged It is not 
denied that the sinking fund was 

maintained and the Government 
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Noti6cations of the 24th June, 1853 pay the principal and interest from 

1 ^ u-18th December, 1858 general revenues. Interest no doubt 
(filed in this Court) indicate that it would not be payable if the company 
was so being maintained, and of had wholly lost the Tanjore revenues, 
course Government was bound under but apparently the obligation to pay 
Ex. C. so to maintain it until all the from general revenues would continue 
bonds were discharged. Government even if the Tanjore revenues while 
h^s been, since, the date of Ex. C, in not wholly lost, nevertheless proved 
possession of the Tanjore revenues, insufficient to meet the bond- Inciden- 
and I must presume that it has carried tally, this shows that Ex. A was 
out the promise contained in that something more than a mere warrant 
document. or declaration of intention to carry 

So then we have the position that out Ex. C, or a mere label to indicate 


j)ari with the issue of and 

running of the bonds, the sinking 
fund to pay them off was being 
accumulated, until, by 1858, all except 
four bonds, of which Ex. A was one, 
had been paid off, and that in 1858, 
Government had sufficient sinking 
fund to clear these also. It is plain 
then that Government had been 
all along holding in trust for the bond 
holders the amounts necessary to pay 
off each bond. The trust had in fact 
not ceased by the issue of the bonds, 
hut continued and was to continue 
according to the agreement, so long 
as any obligation to pay remained on 
any bond, and the trust fund could be 
dissolved only when every bond was 
discharged. Ex. A has not been dis¬ 
charged. The trustee must therefore 
meet it from the trust fund so far as 
that fund is sufficient to meet it, and 
he cannot be heard to plead that he is 
not bound to do so or that the pay¬ 
ment is barred by time, and thus in 
effect appropriate to himself the trust 
fund. To this part of the case no de¬ 
fence can be put forward against 
payment other than one of two pleas 

(1) that such a loss in the Tanjore 
revenues has taken place that the 
trust fund was exhausted so that the 
bonds cannot be redeemed from it, or 

(2) that all the bonds have been dis¬ 
charged. Neither plea has been here 

advanced. 

Another argument to show that the 
trust came to an end with the issue 
of the bonds is based on the wording 
of Ex. A itself. Ex. A no doubt does 
not mention any sinking fund or 
reproduce Art. 15 of Ex. C, which 
makes only the Tanjore revenues 
liable for the debt. So far as its wor¬ 
ding goes, the Governor in Council is 
prepared to meet the obligation to 


to the holder of the Ex. A what his 
share in the trust fund was. 

But apart from that, tie present 
question is; was the original trust 
obligation charged on Tanjore reve¬ 
nues thus converted when Ex. A was 
issued, into an ordinary contractual 
obligation to pay from general reve¬ 
nues so that the trust obligation had 
come to an end ? I can find no ground 
for such a conclusion. The wording 
of Ex. A so far from indicating any 
novation of the agreement Ex. C, 
directly purports to be in pursuance 
of Ex. C. The probable explanation 
of the use of language of Ex. A loose 
enough to make the Company's gene¬ 
ral revenues liable for the bond, is 
that the risk of the company losing 
the Tanjore revenues, which was a 
real risk in 1824, had by 1845 become 
negligble, and it became a matter of 
indifference to the company whether 
the bond was redeemed from the trust 
fund fed by Tanjore revenues, or from 
general revenues, while beyond that 
Government always had the safeguard 
that interest was not payable, if the 
Tanjore revenues are lost, while 
principal was not payable until Go- 
vernme it chose to give notice. Had 
there been any risk at the time of the 
issue of the bond in 1845, it is obvious 
that the full terras of the agreement 
in Ex. C would have been strictly set 
out in Ex A, and that a bond pro¬ 
fessedly issued in pursuance of that 
agreement would have, if it had been 
at all necessary, limited the liability 
of the Company to a charge on the 
Tanjore revenues as set out in E X- C. 
There is nothing in the wording of 
Ex A, then, to indicate that Ex. C 
was not being carried out, that the 
trust fund was not in being, or that 
there was any fresh agreement at the 
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time of Ex. A which put an end to 
the trust. In fact its wording implies 
that the trust set out in Ex. C had 
been accepted and was being carried 
out thereby. 

My conclusion on this part of the 
case then is this ; there is and ought 
to be a trust fund in existence for the 
payment of the amount due under 
this bond. Government cannot be 
heard to say, nor is it in fact pleaded, 
that they have broken that trust or 
have not maintained the fund. The 
plaintiff, assuming that he is the real 
beneficiary under the bond, is entitled 
to enforce his claim under Ex. A as if 
he were, as he is, one of the bene- 
ficiarie® under this trust, and if there 
is sutficient money in the fund to 
discharge what is due on this bond, 
the money due under it must be paid, 
and payment of it cannot be barred 
by limitation, since a trustee cannot 
be allowed to vouch a statute of 
[limitation against a breach of trust, 
ind the present suit is clearly one for 
;he purpose of following i. e. for 
■ecovering for the ceHtiqw' trust, in 
he hands of Government trust pro- 
erty vested in it for a purpose speci¬ 
fied in this case by the author 
of the trust. So far then as the 
trust fund will discharge Ex. A it 
must do so, but if and in so far as, the 
trust fund is insufficient to discharge 
Ex. A and therefore the obligation to 
discharge it falls on the ordinary 
revenues, Ex. A is enforceable agai¬ 
nst these general revenues only as 
an ordinary contract between a debtor 
and a creditor. It might in certain 
circumstances therefore have been 
necessary to enquire how far the trust 
fund will suffice to meet Ex. A but, 
fortunately, in the present case it is 
not necessary, for two reasons: first, 
Government has not pleaded that the 
trust fund is insufficient to meet Ex. 

A; and secondly, I hold, in agreement 
with the learned Chief Justice that 
even as an ordinary contract, Ex. A 
18 enforceable in plaintiff's favour. 

Turning to the second part of the 
case, vt>., whether, apart from any 
trust, payment under the bond is 
barred by limitation, I agree with 
and have very little to add to, what 
the learned Chief Justice has said. 

As to the question of the meaning of 
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the phrase ‘ on demand ’ at a parti¬ 
cular place, I would note the signi¬ 
ficance of the general notification of 
1858 filed in this Court, which, after 
giving the necessary 15 months’ notice 
announced that “ on presentation of 
the notes to the Accountant General 
at Fort St. George,” a certificate for 
payment both of principal and 
interest would be issued. It is clear 
then that before Government became 
liable to pay on the notes, whether 
principal or interest, that is, before 
any of the debt became due, there 
was to be a specific demand accom¬ 
panied by presentation of the note at 
the Accountant Generals office at 
Fort St. George. 

I have nothing to add to what the 
learned Chief Justice has said regard¬ 
ing what plaintiff has acquired 
under the assignment deed. Ex. J 
except that I do not think it necesUry 
to consider the scope of Ex. M or to 
d^ecide whether it is co-extensive with 
Ex. J., or not. Personally I think it 
is limited to the sums named in 
it, but it is not a point of importance 

at present 

As to the disallowance of Rs. 8,411-5-1 
the plaintiff clearly has no right to 
that sum. The assignor believing no 
doubt that under the Notification of 
1855 Ex. F, interest ceased from 30th 
September 1854, calculated the interest 
due to him up to that date from 30th 
October 1846, the date up to which, 
according to the endorsement of the 
note Ex. A interest had been paid by 
Government to Harikishendoss des- 

Dx. A as thegeneraUttorney 

of Madhu Sahai, the original holder 
and Rs. 2.833-15-0 represents that sum! 

The plamtirf has shown no reason 
tor us to suppose that that sum waa 
not paid to the holders attorney and 
the Government books Ex. 1 (a) show 
that It was so paid. The plaintiff's as¬ 
signor IS claiming from Madhu Sahai 
and therefore the plaintiff himself 
could have no right to have this sum 
paid over again ; and the plaintiff’s 
asmgnor evidently was quite aware of 
this, and therefore refrained from as 
signin^g that sura over to the plaintiff 

proposed by the learned Chief Justice! 

Appeal allowed in pari^ 
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Phillips and Devadoss,, JJ. 

Hoia Veerabhadrayya —Appellant, 

V. 

K- K- Ramchandra Venkatakrishna 
Rao (dead) and othcra —Respondents. 

Appeal Nos. 283, 304, 334 and 350, 
of 1918, D/- 14th December, 1922, 

against the decree of Government 
Agent, Godavari, in Original Suit 
Nos. 2 of 191j and 1 of 1917. 

(a/ Evidence ict, S, 90—Document un¬ 
dated—No presumption—Usual proof needed. 

Where a document is undated, no presump¬ 
tion can be drawn under S. 90, as it cannot be 
said that it’s thirty years old. It mustthen 
be proved in the ordinary way. [P 675 C 2] 

(b) Easements Act, S, SO—Easement pass¬ 
ing to one oj two joint ownersSpecial proof 
necessary. 

When a dominant heritage is divided bet¬ 
ween two or more persons the easement becomes 
annexed to each of. the shares provided that 
such annexatioD is consistent which the terms 
of the instrument under which the division 
was made. But there is no presumption that 
it passed to one of such persons unless there is 
a specific agreement to that eftect. [P 677 C 1] 

r. i?. Venkatrarna Sastry and B, 
Satyanarayana —for Appellant. 

L. A- Govindraijhava Aiyar, S'. Sri¬ 
nivasa Atyan(jar diud A. Kn^hnasirami 
Aiytn —for Respondents. 

Judgment. — These four appeals 
relate to a triangular dispute bet¬ 
ween the Zamindars of Polavaram, 
Gutala and Gangole who will here¬ 
after be styled by their territorial 
name. In 1824 before the creation of 
the Gangole estate, the proprietors of 
Polavaram and Gutala entered into a 
compromise with regard to the use 
of the water of the natural Streams 
passing through their two estates, 
and in 1829 an agreement is said to 
have been entered into by the two 
proprietors. In order to understand 
the case it is necessary briefly to 
kate the respective positions of the 
lands, and the streams passing through 
them. Stream, Kovvada Kalva, with 
which We are chiefly concerned, runs 
from west to east through, first of all, 
the Gutala estate, subsequently 
through Polavarrm ahd again through 
Gurala and Polavaram. A feeder 
chahilel, Nakkalagayya Kalva joins 
the Kovvada Kalva at a point in the 
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Polavaram estate, and another chan¬ 
nel, Pedralla Kalva also does the same 
but further to the east. Apparently 
water was taken by the lands of both 
the estates from all these streams, but 
the Polavaram proprietor wished to 
utilise the water of the Pedralla Kalva 
exclusively for his own lands and he 
built a masonry dam which effectively 
diverted its waters from the Kovvada 
Kalva. In return for this compromise 
was entered into between the proprie¬ 
tors of Gutala and Polavaram per¬ 
mitting the former to dam up 
the Kovvada Kalva at a point above 
its junction with the Nakkalagayya 
Kalva, so as to prevent water com¬ 
ing down below the point of damming. 
Apparently the Gutala proprietor did 
erect such a dam across the Kovvaga 
Kalva in the year 18 >0, but it was al¬ 
most immediately washed away and 
for some years no further dam was 
constructed. In 1843 the Gutala Pro¬ 
prietor sold certain villages of his 
estate to Hota Gengayya by Exhi¬ 
bit A, It is argued for Gutala that this 
transfer did not amount to a sale. Il 
is perfectly clear as found by the 
lower Court, and from the language 
of Exhibits A, A1 and A2 that the 
transfer did amount to a sale. The 
land that was transferred is now what 
is called Gangole mittah. In 1849 the 
Gangole mittah was separately regis¬ 
tered as an estate by the collector, 
and from that date we have the three 
estates with which we are here con¬ 
cerned. In 1848 Hota Gengayya start¬ 
ed the erection of a dam, across the 
Kovvada Kalva, and when objection 
was raised by Polavaram, Gutala sup¬ 
ported his vendee. Apparently the 
dam was not fully constructed, al¬ 
though the Sub-Collector had appro¬ 
ved of Gangayya^s action ; for it ap¬ 
pears from Exhibit D. 30 that the 
masonry dam had not been construct¬ 
ed in 1852. Again in 186 > a further 
attempt to build the dam was made 
and also in 1869, 1876, and 1880 but 
these attempts all failed owing to 
opposition of Gutala and Polavaram. 
Nothing apparently happened after 
1880 until 1898 when the then' pro¬ 
prietor of Gangole, plaintiff in 0, S- 
No. 2 of 1916, assumed charge. . In 

1905 a dam was put up, but the Dis¬ 
trict Magistrate, on th^ complaint ol 
» 
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Gutala ordered the blocking up of the 
Sagupadi channel which was fed by 
the water retained by that dam and 
it was not till 1911 that a complete 
masonry structure was put up. This 
structure consists of two parts, firstly 
what is called the Valavkn^ which 
apparently means a sort of training 
bund running trom one bank up the 
middle of the stream, and secondly a 
cross dam from the end of that bund 
to the opposite bank. The cross bund 
was ordered to be removed in 1911, 
but the Valanka was allowed to re¬ 
main. Gangole has therefore brought 
this suit. O. S. No. 2 of 1916 for a 
declaration of bis right to construct 
a cross bund of any material he plea¬ 
ses and for an injunction restraining 
the defendants, namely the Zamin- 
dars of Polavaram and Gutala from 
interfering with his enjoyment. Gu¬ 
tala has filed a cross suit, O. S. No. 1 
of 1917, against Gangole only, in 
which he asks for the removal of the 
Velanka built in 1911, and he also 
asks for a declaration of the parties’ 
respective rights in the water of the 
Kovvada channel. The Government 
Agent in trying thei^e suits has held 
that Gangole has no right to erect a 
permanent cross bund in the channel, 
but he has not dismissed the suit but 
has declared that he is entitled to use 
such portion of the water of the Kov¬ 
vada stream as is reasonable to the 
enjoyment of his estate as an upper 
riparain owner. He has left the exact 
extent of that right and the manner 
in which it is to be enjoyed to be de¬ 
termined in execution. In the cross 
suit, he has dismissed the suit entire¬ 
ly, although in the first suit he has 
held that Gangole was not entitled to 
put up a permanent cross bund. 

Appeals ar« now filed against both 
decrees by Gangole (Appeal Nos. 283 
and 304) and by Gutala (Appeal No, 
334 and 350). 

I have talked of this compromise 
in 1829 as an admitted fact. It is how¬ 
ever admitted only by Gutala, and, 
while Polavaram does not entirely 
deny the existence of some compro¬ 
mise, he contends that the compro¬ 
mise evidenced by Exhibits E, El and 
E2 is not in accordance with the com¬ 
promise actually effected. So far as 
Gutala is concerned, the compromise 


in terms of Exhibit E is admitted, and 
that document itself is produced by 
them. It is contended for Polavaram 
that Exhibit E has not been proved 
and that there is no other evidence of 
the terms of the compromise.^ 

Exhibit E is a copy of the original 
document purporting to have been 
executed by the Polavaram Zamin- 
dar in favour of the Zamindar of Gu¬ 
tala. It is only a private copy and it 
is neither signed nor dated. The 
learned Government Agent, in consi¬ 
dering its admissibility, has appa¬ 
rently relied on circumstantial evi¬ 
dence in proof of its genuineness. In 
one part of his judgment he seems to 
rely on section 90 of the Evidence Act 
on the ground that section 90 has 
been held to be applicable not only to 
original documents but also to copies. 
But he has gone considerably further 
than the presumption warranted by 
section 90 without really considering 
the exact effect of that section, and 
sums up his finding as follows. “The 
copy produced appears to be genuine 
and ancient. It gives Polavaram 
what on the face of it is a reasonable 
quid pro quo. The original is lost. 
The custody is proper. All that is not 
proved is the signature and the hand¬ 
writing but the collateral evidence and 
the circumstances point to its genui¬ 
neness. For these reasons I accept 
Exhibit E". There is no doubt a consi¬ 
derable body of evidence which goes 
to show that there was some sort of 
compromise and that its terms were 
somewhat similar to, if not exactly 
the same as, the terms of Exhibit E 
but there i^ absolutely no proof of the 
document. The writer is unknown 
and it does not even purport to be 
written by any particular person. 
The date of its making is also un¬ 
known and therefore it cannot be said 
with any certainty that it is thirty 
years old nor does it purport to be 
thirty years old. If therefore the do¬ 
cument is to be admitted in evidence 
it must be proved in sotne way or 
other. It has not been ■ proved by 
any witnesses and the presumption in 
section 90 cannot apply, for that only 
relates to documents which purport 
or are proved to be thirty" years 'old 
and are produced from proper custody. 
This IS not one of such documents 
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and therefore the limited presumption 
of section 90 cannot apply. One of 
the cases relied on by the Govern¬ 
ment Agent for admitting Exhibit E 
is Ponnambolatu Parapravar Bcii^tee 
Haji V. Saroiu Sankaran NclIt (1) but, 
from the brief judgment in that case, 
it does not appear, that the copy was 
not proved, but on the contrary it 
would appear that there was some 
evidence adduced in regard to the 
copy. Here we have no evidence at 
all as to the making of the copy. The 
document not being proved to be 30 
years old and being only a private 
copy proof would be necessary that it 
was compared with the original be¬ 
fore it could be admitted in evidence. 
As there is no evidence that Exhibit A 
conforms to any of the provisions of 
the Evidence Act (S. 63) in regard to 
secondary evidence it is not admissi¬ 
ble in evidence and must be rejected. 

Exhibit E 2 is a copy of the petition 
submitted by the Zamindar of Pola- 
varam and it contains the terms of 
the compromise though not in exact¬ 
ly the same language as Exhibit E. 
The same observations apply to this 
document as to Exhibit E, although we 
have got the evidence of one witness 
that the writing of it resembles the 
writing of one Vedlamani Seshayya, 
who was a clerk in the estate office. 
Here again the document is not pro¬ 
ved, and does not purport to be thirty 
years old. Section 90 is therefore 
inapplicable. 

Th^re is also another objection to 
Exhibit E2 in that it is apparently a 
copy of a copy. We find that the 
words ‘compared by Parti Rayappa’ 
appear on the document and that the 
signature ‘Patri Rayappa' is only a 
copy. It would therefore appear that 
Exhibit E 2 was a copy prepared by 
some private person unknown of the 
copy granted by the Collector’s Office. 

Exhibit E 1 is a copy of a petition 
purporting to have been submitted by 
the Zamindars of Gutala and Pola- 
varam. But here again the same 
objections apply. So far as Polava- 
ram is concerned, therefore the terms 
of the compromise have not been pro¬ 
ved by Exhibit E series. 

^17119111 21 M.L.Jr981^^LC. 45^ 


It is then suggested that there is a 
good deal of other documentary evi¬ 
dence which goes to prove these terras, 
but unfortunately, section 91 of the 
Evidence Act prohibits any such evi¬ 
dence being given, for the only evi¬ 
dence of this contract which is allow¬ 
able under *that section is tue docu¬ 
ment itself or secondary evidence of 
its contents : and none of the evi¬ 
dence which is now adduced comes 
within the category of secondary evi¬ 
dence contained in section 63. 

Inasmuch as the Gangole Zamin¬ 
dar relies upon the terras of this con¬ 
tract or grant of 1829 for his right 
to construct a masonry dam, his case 
must fail as against Polavaram. 

An attempt has been made to show 
that he has acquired such a right by 
user and prescription, but it has been 
found ill the lower Court and admit 
ted in arguments, that until 1911 no 
masonry dam had ever been construct¬ 
ed His prayer therefore for a decla¬ 
ration that he is entitled to put up a 
dam made of any substance he pleases 
must fail and his suit must be dismiss¬ 
ed so far as Polavaram, the first de¬ 
fendant, is concerned. 

As Gutala has admitted Exhibit E 
and in fact relies upon it, it will be 
necessary to consider, so far as the 
proprietors of Gutala are concerned, 
what rights the plaintiff has. The 
Gangole mittah was sold to the plain¬ 
tiff in 1838 and another deed was exe¬ 
cuted in 1849 at the ’time when the 
transfer of registry was effected by 
the Collector- The contention now is 
that all the rights conferred by Pola¬ 
varam upon Gutala in 1829 passed by 
that sale to Gangole. Neither of the 
sale deeds contains any recital 
as to rights of water or any re¬ 
ference to the compromise, but it is 
urged that the right was appertaining 
to the land which was sold to 
Gangole. The right to dam the stream 
and prevent the flow of water to the 
Polavaram estate which is given by 
Exhibit E is claimed to be an ease¬ 
ment rigi»#, the dominant heritage 
being the Gutala estate, which at that 
time comprised also the Gangole 
mittah, and the servient heritage 
being the Polavaram estate. It is 
contended that, as no right has been 
reserved in the sale deed, the whole 


1923 Madras Veerabhadrayya v. Ramchandra 


677 


of this easement right must be deemed 
to have been transferred. It must, 
however, be observed that the right 
when created was a right pertaining 
to the whole of the Gutala estate, and 
must be deemed to have been for the 
benefit of the whole estate. In fact 
we have evidence that in 1830 a bund 
was constructed and the Sagupadi 
channel which takes off from that 
bund was extended so as to water not 
only the villages of Gangole mittah, 
but also the Gutala villages lower 
down the stream. It is therefore 
ditficult to understand how this right 
which included a benefit to the estate 
retained by the vendor, Gutala, can 
be said to have passed wholly to 
Gangole, who bacarae the owner of 
only a portion of the dominant heri¬ 
tage. Under S. 30 of the Easements 
Act, when a dominant heritage is 
divided between two or more persons 
the easement becomes annexed to 
each of the shares, provided that such 
annexation is consistent with the 
terras of the instrument under which 
jthe division was made. Here the an¬ 
nexation of the right to Gangole alone 
would be to create an easement in 
Gangole as against the remainder of 
the Gutala estate for the effect of 
damming up the waters in the Gan- 
gok mittah would not only deprive 
Polavaram of water but also the 
lower parts of Gutala. No doubt an 
arrangement might have been made 
for watering ttiese lower villages by 
means of a continuation of the chan¬ 
nel which waters the Gangole estate. 
But in order to enjoy such a right it 
would be necessary for Gutala to 
have a right to water upon the land 
of Gangole in order to reap such a 
benefit or alternatively an easement 
right to take water through Gangole 
would be conferred on Gutala. In 
the absence of a definite agreement to 
that effect no such right can be pre¬ 
sumed in Gutala, and therefore it 
appears to me that the terms of the 
sale are quite inconsistent with the 
idea that the easement right was 
wholly tranferred to Gangole. Whe¬ 
ther Gangole and Gutala still possess 
a joint right against Polavaram it is 
not necessary here to discuss, because 
so far as Polavaram is concerned, 
this suit must be dismissed, and no 


attempt nas been made by Gutala in 
their litigation to assert such a right- 
One fact relied on by Mr. Venkata- 

Sastri for Gangole is that, in 
184S, when Hota Gengayya com¬ 
menced the erection of dam, he was 
supported by the proprietor of Gutala; 
but it must be remembered that at 
that date Gangole had not been 
separately registered, and consequent- 
^ would not be recognised by the 
Revenue authorities. The registered 
proprietor of Gangole mittah was at 
that time the Gutala Zamindar and 
therefore there was nothing extra¬ 
ordinary in the Zamindar of Gutala 
conducting the proceedings with 
reference to the dam in opposition to 
the Polavaram estate on behalf of 
his vendee. This one circumstance 

f be deemed to prove 

that Gutala intended to part with all 
his rights under Exhibit E by the 

Gutala did not at that date care very 
much whether the right was exercised 
by Gangole or by himself, but is 
anxious to assert his rights against 
Polavaram. We see that in 1867 
when further disputes arose Gutala 
difinitely opposed Gangoles attempts 
to raise a dam and from that time 
forwards there have been continuous 

the parties. I mus? 
hold therefore that the Gangole^^L 

prietor has failed to establish 

plaint. 

1 think also for another reason that 

his suit must fail. Under S. 47 of he 
Easements Act.a continuous easement 
IS extinguished when it totally ceases 
to be enjoyed as such for an unbroken 
period of twenty years. Such period 
should be reckoned in the case 

tinuous easement as contended fot bv 
Gangole, obstruction was Sgun 
1 od 7, or certainly in in 

continued up till the 
this suit. Admittedlv th?® 

bever consGuc^ted^^ntirign 
and therefore it is cIpo,. 

had not been enjoyed for an u^brS 
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period of at least twenty years prior 
to 1911. On that ground also Gan- 
gole's suit must fail. 

These findings might be sufficient 
also to dispose of the connected suit 
in which Gutala sues for the removal 
of the masonry Valanka, but a great 
deal of evidence has been adduced to 
show that the Gangole proprietor has 
from time to time been putting up 
Valankas and cross dams of a non¬ 
permanent character and thereby 
diverting the water of the Kovvada 
kalva into his Sagupadi channel, and 
the Government Agent has ordered 
in his decrees that the extent of this 
right, which he terms the right of the 
riparian owner, should be determined 
in execution. No doubt as the Govern¬ 
ment Agent is responsible for the due 
administration of the scheduled district 
and for the peace and order therein 
his decree may be said to be equitable 
as giving an opportunity to the parties 
to come to terms as to their respec¬ 
tive rights to the user of the water-a 
question which can only be accurately 
settled with great difficulty. Treating 
the question as one of law, it seems 
to me clear that the Government 
Agent’s decree cannot stand. When 
he found that Gangole had no right 
to build a permanent cross dam, he 
ought to have dismissed 0. S. No. 2 
of 1916. Similarly as regards the 
Valanka, which apparently is now a 
solid structure extending some 200 
yards into the stream, an order for 
its removal or at least diminution 
should have been passed. It is su ?- 
gested that in the case of the valanka, 
which only diverts the water of the 
stream and does not dam it up, it is 
really immaterial whether it is con¬ 
structed of sand or tatties or loose 
stones, or whether it is made of stones 
and mortar. It is however quite 
clear that the temporary flimsy struc¬ 
tures which had been put up before 
were constantly washed away and 
therefore for long periods constituted 
no obstruction at all to the flow of 
water to Polavaram and lower Gutala, 
whereas the existence or a permanent 
masonry valanka must always divert 
a certain quantity of water, which in 
times of low water might be of con¬ 
siderable importance to the lower 
proprietor. Gangole has in no way 


established his right to put up such a 
permanent structure, for I have held 
that the right under Exhibit E has 
not passed to him, and therefore I 
think that an order must be made for 
the removal of the valanka It is 
perhaps unfortunate that Gangole 
should be driven to building tempora¬ 
ry structures, which naturally entail 
considerable additional expense, as 
they are repeatedly washed away and 
have to be rebuilt but as a question 
of right it must be held that nothing 
further has been established by him. 
The right he has obtained can only be 
a right by user or prescription and it 
is incumbent on him, if he claims any 
particular right to prove that he is 
entitled to it. In this Court, in 
Second Appeal No. Ill of 1904 the 
creation of a permanent masonry dam 
was restrained, when it was found 
that a right to a temporary dam only 
had been made out- No permanent 
dam having been constructed prior to 
1911, iiO right to such a dam can have 
been acquired by prescription- The 
user proved is only the erection of the 
flimsy structures. As pointed out in 
Bakthovathsola v. Secretai’y of State (2) 
the question in each case must be 
what is the exact nature of the right 
which isshovin by the evidence to 
have been acquired by the party? In 
this case Gangole has failed to show 
that he is entitled to a permanent 
valanka as now existing and therefore 
his defence in O. S. No 1 of 1917 
must fail. 

As a result O. S. No. 2 of 1916 must 
be dismissed with costs, two sets, and 
in O. S. No. 1 of 1917 there will be a 
decree, directing the removal of the 
valanka within 4 months with costs 
and that in default plaintiffs beat 
liberty to remove it and recover costs 
thereof to be determined by the lower 
Court from defendant. Gangole will 
pay costs in Appeal 283 (2 sets) and 
in Appeal 350 (one set). In the other 
appeals the parties will bear their 

own costs* 

Devadoss, J. —I agree. 




(2) [1911] 9 M. L, T. 375—9 I. C. 636. 
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Schwabe, C. J. and Ramesam, J. 

Kiippuswami Chetty and another- 
Plaintiffs-Appellants. 

V. 

Singaravelu Chetty and others — 
Defendants-Respondents. 

0. S. A. No. 54 of 1920, D/- 21st 
March 1923, from the judgment and 
decree of Phillips, J. in C. S, No. 603 
of 1918. 

fa) Words and Phrases-—Good debts leaving 
off bad debts—Mortgages and such other 
things. 

The terms of the muchilika were :— 

The immoveable and moveable properties, 
silver, and precious stone ornaments which 
are partly the self acquisition ■ f the father 
and which were partly acquired by the 
plaintifi by having traded for about 18 years 
along with him and separately and the good 
debts leaving off the bad debts as per ledger 
account kept in the business carried on at 
present only in the name of the plamtift and 
the mortgages, simple loans, shares and all 
such other things, which are in the possession 
of all the members of our family shall be 
valued on the whole by you the two .arbi¬ 
trators, 

Held' “ such other things " must be 
read ejasdem generis with the words going 
before, and they mean assets unconnected with 
the business and things Tke mortgages, loans 
and shares, which might perhaps be compen¬ 
diously described as choses in action. 

[P. 680 C. 2] 

Held, farther that the proper interpretation 

of “ good debts.business" is that if 

there is a balance of good debts over bad debts, 
then it is to be divided; if there is no balance, 
there will be nothing to be divided. That 
expression does not mean that the whole 
business was included and that, if that business 
ultimately turned out as a burden instead of 
a benefit, the net loss was to be brought in 
and shared between the brothers. [P. 680 C. 2'\ 

(6) Limitation Act^ Art. 120-Bas%ness ivound 
up-Sait for recovery of profits if any. 

Where the business was wound in 1895 and 
at least by 1897, the plaintiff knew perfectly 
well exactly how he stood in the matter.* 

//eW: that Art. 120 applied and the tim^ for 
■uit for the recovery of the balance became 
barred at the latest after six years from 1897. 

[P. 681 C. 2] 

fc) Civil P. C'., 0, 22 R. 4—Application to be 
made by the plaintiff or ^representatives of 
deceased.', ‘'* • 

R. 4 does not mean that the application 
under It should be made by the plaintiff and 
that the deceased defendant's representative 
cannot apply. [P. 682 C. 1] 

K, Rajah , Iyer and V. Ramasvi^mi 
Aiyar —for ^Appellants. ..rin 

, T.NarasimhaAiyanuar, T.'lEthiraja 


S, Venugopal Chetii and 5, Bhupaii 
Chetty —for Respondents. 

Schwabe, C. J. —In this case the 
plaintiff sues for partition of certain 
property which he describes as joint 
family property. In 1895 the father 
of the plaintiff and of the 1st defen¬ 
dant, who had been carrying on 
business for many years past with the 
plaintiff, became more or less insane. 
The two brothers of the plaintiff, 
namely the 1st defendant and one 
Ratnavelu, who subsequently became 
an insolvent, claimed that the pro¬ 
perty including the business was 
joint family property and should be 
divided as such The plaintiff denied 
that the property was joint family 
property but ultimately entered into 
an agreement, Ex- A in the documents 
in O. S. A. No. 2 of 1917, referred to 
in this case as the muchilika, under 
which it was agreed that he should 
take half and his two brothers a 
quarter each in certain properties. 
They agreed to refer to arbitration 
how those properties should be ap¬ 
portioned. An arbitration took place. 
The arbitrators valued the moveable 
property in the possession of each 
member of the family and divided the 
immoveable property among the 
members in the proportions agreed 
upon. Nothing further was done. In 
1900 Ratnavelu brought a suit for 
partition. He alleged that the property 
was joint family property and that 
the completion of the arbitration had 
been stopped by the action of the 
plaintiff, and he asked the Court to 
decree partition of everything. The 
plaintiff set up as a defence that 
there was no joint family property 
undivided, that the property, in fact 
was the self- acquired property of 
himself and his father and except in 
so far as it has been agreed by the 
muchilika, there was no right to 
partition at all and that the arbi¬ 
trators had properly divided all the 
properties included in the muchilika. 
With that defence the 1st defendant 
agreed and that suit was discontinued. 
In 1901 a fresh suit was brought with 
the same objections and with the 
same result. Nothing further of any 
importance occurred until 1908 when 
a dispute arose in the course of which 
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the letter Ex. Q was written in which 
the 1st defendant complained that 
he had been ousted from certain of 
the immoveable properties which was 
his by the plaintiff and stated that 
he was willing to settle any accounts 
that might be outstanding. I should 
have mentioned before, that in 1905 
an account had been settled between 
the plaintiff and the 1st defendant 
(Ex. P) which showed that, on balance, 
the defendant was indebted in a sum 
of Rs. 3,275 to the estate of the father, 
or as it might be put, to the joint 
family. No payment was made, no 
demand was made and nothing seems 
to have been done in any way until 
1915 when a suit was filed by a 
purchaser of certain of the immoveable 
properties claiming to have them put 
into his name. I do not think that 
anything that happened in that suit 
has any real bearing on the matter 
before us. In 1918 the plaintiff brings 
this suit. 

The first question to be decided is 
whether there is any joint family 
property, or any property of which 
the parties are co-owners, to be 
divided. The plaintiff only asks that 
an account should be taken for the 
purpose of a partition in which the 
business which had been carried on 
by him and his father was to he trea¬ 
ted as a business of which he, the 1st 
defendant and Hatnavelu were or 
became co-owners, so that they would 
be liable for any loss that there was 
in that business. Apart from that, he 
requires no partition, because there 
is nothing which he alleges that has 
got to be divided. His whole case 
depends on the question of whether 
or not that business, which be alleges 
resulted in a net loss, is to be brought 
into the account as between him and 
his brothers: so that, if he is right in 
contending that there has been a loss 
which he has borne, he would be 
entitled to be indemnified for that 
loss in the division of the property 
and for this purpose, if necessary, to 
reopen the partition which took place 
under the arbitrators’ award. The 
terms of the muchilika are:— 

The immoveable and moveable 
properties, gold, silver and precious 
stone ornaments which are partly 
the self acquisition of the father and 


which were partly acquired by th 
plaintiff by having traded for abou 
18 years along with him and separa 
tely and the good debts, leaving of: 
the bad debts as per ledger accoun 
kept in the business carried on a 
present only in the name of th, 
plaintiff and the mortgages, simple! 
loans, shares, and all such otheri 
things, which are in the possession 
of all the members of our family 
shall be valued on the whole by you 
the two arbitrators. " 

That clause contains a statement 
that the business had been the 
business of the father and the plain¬ 
tiff. It contains first of all an agree¬ 
ment under which certain property 
was to be treated, for the purpose 
of this arbitration and division, as 
though it was joint. That was 
“ immoveable and moveable ”• The 
business is not included in those words. 
It is secondly, “ the good debts 
leaving off the bad debts as per ledger 
kept in the business” and it is thirdly, 
mortgages, simple loans, shares 
and all such other things ”. In this 
third category •* all such othe 
things” must according to the strict 
construction of those words, be read 
ejuAdem generis with the words going 
before, and I think that means assets 
unconnected with the business and 
things like mortgages, loans and 
shares, which might perhaps be com¬ 
pendiously described as choses in 
action. As regards the business 
specifically, what is to be divided is 
the balance of good debts over bad. 
The good will of the business is not 
brought in. The liabilities of the 
business are not brought in. In my 
judgment the proper interpre¬ 
tation of those words is this, that if 
there is a balance of good debts over 
bad debts, then it is to be divided; if 
there is no balance, there will be' 
nothing to be divided. You cannot, 
read into those words the provision 
contended for by the appellant, name¬ 
ly that the whole business was inclu 
ded and that, if that business ultimate 
ly turned out as a burden instead o: 
a benefit, the net loss was to b 
brought in and shared between th 
brothers. That being so, there i 
nothing to divide which the plaintif: 
wishes to divide and his suit mus 
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accordinsrly fail. No question of 
limitation arises in the matter at all, 
because he fails in Umine to establish 
a right to what he claims, namely, a 
right to saddle the defendants with 
the share of the alleged losses in the 
business. 

As the question of limitation has 
been raised, I desire to say a word 
or two about it, although in the 
riew I have just expressed, it is not 
necessary for the decision. But, 
assuming that the business was in¬ 
cluded as a whole, the question would 
arise whether the plaintiff s cause of 
action has become barred by limita¬ 
tion. The converse case was fully 
discussed by a Full Bench in Yerukola 
V. Yetukala (1). But the cause of 
action here is different. The plain¬ 
tiff says that he wants an account 
because, on the taking of that ac¬ 
count, it will be found that he, as one 
of the co-owners has, spent on behalf 
of the co-owners more than he has 
received as his share and he wants 
them to contribute towards that 
expenditure. It seems to me that the 
claim that he makes must either come 
under Art. 61 or Art. 120 of the 
Limitation Act. Art. 61 is for money 
payable to the plaintiff for money 
paid for the defendant and time begins 
to run from the date when 
the money is paid* I see great 
difficulty in applying that article, 
because I do not think it can be in¬ 
tended in such a case that the cause 
of action should arise from the moment 
of every payment made by a co¬ 
owner in possession, it being impossi¬ 
ble to say, whether, in fact, there is 
anything due or not, until he has 
not only paid otf what has to be paid 
but received what has to be received 
and I express no view about it ex¬ 
cept that I am extremely doubtful 
whether Art. 61 can possibly apply 
to such a case. The result would be 
that we should hare to fall back on Art. 
120 which is for suits for which no period 
of limitation is provided elsewhere in 
the schedule, and the time there is 
six years and begins to run when the 



1922 Mad. 150—45 Mad 
42 M.L.J. 507—15 M.L.W. 
(1922) M.W.N. 215—30 
279—7 L LC. 177 (F.B.) 
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right to sue accrues, The question is 
when the plaintiff’s right to sue ac¬ 
crued; and I should say that it accrued 
at the latest when the business was 
wound up definitely, when the amount 
paid by the plaintiff could be 
definitely ascertained and must 
no longer be' a question of con¬ 
jecture depending on other uncer¬ 
tain events. In this case the business] 
was wound up in 1895 and I am 
quite satisfied that at least by 1897, 
the plaintiff knew perfectly well 
exactly how he stood in the matter. 
The fact that he himself having as¬ 
certained the debts took time for pay¬ 
ment of those debts is an irrelerantl 
consideration. I am satisfied that, 
even if this business was included 
the time for his suit for the recovery 
of the balance which he says he is 
out of pocket, by reason of payment 
of debts of this firm, became barred 
at the latest after six years from 
1897 He also claims that he was 
entitled to recover from the 1st defen¬ 
dant the sum of Rs. 3,275 referred to 
above. I can see no ground for that 
contention at all. Accounts were 
settled between them, and if the 
settlement meant that the 1st defen¬ 
dant was liable to the plaintiff for 
that amount, there was nothing to 
prevent the plaintiff from suing 
for it, as a simple money debt which 
has long since become barred. It may 
be that, in the event of the 1st defen¬ 
dant’s suing the plaintiff in res¬ 
pect of his property allpged by 
him to be in the hands of the 

plaintiff the plaintiff may be 
able to set up against that claim this 
claim for Rs. 3, 275, but with that we 
are not concerned in this suit. 

For the above reasons, in my judg¬ 
ment. this appeal fails and must be dis¬ 
missed with costs of the 2nd respon¬ 
dent. 

The question is raised as to the 
liability for costs to the 8th defendant 
His position is this. He is the legal 
personal representative of the 7th 
defendant who had been brought into 
the suit by the plaintiff. He defended 
the suit up to the third or fourth day 
of hearing and then died. After his 
death, the plaintiff announced his 
intention of withdrawing his suit 
against the deceased person and then 
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claimed that the legal personal repre¬ 
sentative of that deceased person had 
no right to be brought upon the re¬ 
cord and when brought upon the re¬ 
cord, had no right to receive his costs. 
The first statement rather startled 
me, and on looking into the matter, 
I do not think there is anything in it 
at all. Under 0. 22, R. 1 the death of 
a defendant does not cause the suit 
to abate if the right to sue survives ; 
and under R. 4 when ^a defendant dies, 
the Court, “on an application made in 
that behalf,” shall cause the legal 
representative of the deceased defen¬ 
dant to be made a party and shall 
proceed with the suit. It is argued 
that that means that the appli¬ 
cation should be made by the 
plaintiff and that the deceased defen¬ 
dant’s representative could not apply. 
I see no reason at all for confining 
that section to an application made 
by the plaintiff; for, to do so would 
be gross injustice to the estate of the 
defendant who has been wrongly 
brought before the Court and who, 
having incurred by reason of his 
having been brought before the 
Court a heavy expenditure, dies. It 
is holding that his estate is to be 
deprived of the indemnity of his ex¬ 
penditure, which would be given to 
him by law if he survived, because 
the plaintiff does not choose to add 
his legal representative, as a 
defendant to the suit. That would 
be gross injustice and I see no reason 
at all for implying anv such provision 
into R. 4 which says definitely “on 
an application made in that behalf” 
without confining it to an applica¬ 
tion by one or other of the parties. 
The 8th defendant, having been pro¬ 
perly joined as a defendant, has quite 
properly, in my judgment, asked the 
Court, for his costs and the Court 
was perfectly right in giving him 
costs. He must also have his costs 
in this appeal estimated on the plea¬ 
der’s fee. 



esam, J. —I 


agree. 


Appeal dismissed. 
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AYLING, COUTTS TROTTER AND 

RAMESaM, JJ. 

Seei'etary to the Chief Commissioner 
of Income-tax, Madras — Referring 
Officer. 


V. 

■M, Doraisimmi Ayyangar and Bro¬ 
thers —'Assessees. 

Referred Case Ho. 14 of 1921, 
D/- 28th March 1923. 

Income Tax Act {VII of 1918), Si, 51 and S, S 
(12) —Super Tax Act, 1920 —Hindu Law — Part¬ 
nership carried on by some members—Not neces¬ 
sarily joint family trade. 

The registration of the brothers as a firm as 
defined under S. 3 (12) of Act Vll of 1918 pre¬ 
cludes the assessment of the family as an un-' 
divided family to super-tax on the income de¬ 
rived from the business of this firm unless the 
firm so registered has been shown to carry on 
its business on behalf of and for the benefit of 
the joint family. 

The mere constitution of partnership between 
some members of the family will not preclude 
the assessment in cases where the partnership 
is conduced on behalf of and for the benefit of 
the joint family. [P. 683 C. 2] 

C. Madhavfni Nair —for Referring 
Officer. 

A. Krisnusimmi for Assessees. 


Coutts Trotter J. —This is a casf 
stated by the Chief Commissioner of 
Income tax to the High Court under 
S. 51 of the Income tax Act, VII 
of 1918 read with S. 6 of the 
Super tax Act of 1920. The question 
for decision is whether the assessees 
who are the registered firm of M. 
Doraiswami Iyengar and Brothers are 
assessable to super tax as an undivided 
Hindu family and the specific ques¬ 
tions put to us are as follows: 

(1) Does the registration of the 
brothers as a firm as defined under 
S. 2 (12) of Act VII of 1918 pre¬ 
clude the assessment of the family as 
an undivided family to supertax on 
the income derived from this business 
of this firm. 

(2) If not, does the mere constitu¬ 
tion of a partnership between some 
members of the family by a formal 
document preclude the assessment of 
the income of the partnership to 
super tax as part of the income of 
the undivided family? 

When this case first came before us 
we thought it necessary to have more 
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information than was afforded to us by 
the original case stated and therefore 
referred the case back for a finding of 
fact as to whether the original capital 
of the firm was wholly or in part 
derired from joint family funds. The 
answer to that is to be found in the 
Commissioner’s letter dated the 5th 
of August 1922, the concluding para¬ 
graph of which runs as follows:— 

“On the whole no adequate evidence 
has been adduced which would enable 
one to record a finding as a fact whe¬ 
ther the original capital of the firm 
was wholly or in part derived from 
joint family funds.” 

To that is appended the following 
statement: 

“It can only be inferred from the 
conduct of the assessees and all the 
circumstances of the case that ap¬ 
pellants intended to trade as a joint 
family and did trade as such.” 

We desire to say with regard to this 
last statement that it is in no way 
relevant to anything that we referred 
back to the Commissioner that we 
decline to treat it as a finding of fact, 
by which we are bound in framing 
our answer to the questions referred 
to us- It appears to us to be a de¬ 
duction of law from unknown circum¬ 
stances rather than a finding of fact, 
but in any event, we disregard it as 
being in no way called for in connec¬ 
tion with the matter that has been 
referred. In any event it is vitiated 
by the laxity of reasoning which led 
up to it and is evidenced by, the 
language in paragraph (3) of the same 
document in which it is said that the 
four brothers “practically” form the 
joint family. A joint family consists 
of certain definite persons and any 
given individual must either be a 
member of it or not. The general 
legal position appears to us to be be¬ 
yond doubt, members of a joint family 
may engage in trade in such a way 
as to embark on the adventure funds 
of the joint family and pledge its 
credit to their undertaking. On the 
other hand the members of a joint 
family may embark on a trade with¬ 
out involving the funds of the joint 
family in it, and in that event, their 
profits as traders would be self-ac 
quisitions and the losses would not be 
recoverable from the joint family pro¬ 


perty. The members who actually 
take part in the trade may enter into 
a deed of partnership between them¬ 
selves and a stranger partner which 
of course would regulate their dealings 
inter se and with the stranger partner 
but need not necessarily affect the 
question as to whether and how for 
the property of the joint family is to 
be regarded as involved in the ad¬ 
venture. It is not conclusive to show 
that some funds of the joint family 
were invested in the trade; because 
they might have been borrowed by 
the trading members as a loan of a 
definite sum to be paid by the trading 
firm just as if it was a loan from 
strangers. In the present case the 
accounts appear to show that such a 
course has been pursued here and 
that the amount advanced by Mr. M. 
Ananthachariar, the father of the 
assesees and apparently the manager 
of the joint family of which they are 
all admittedly members were treated 
as a mere loan for the purpose of the 
business to be repaid with interest in 
the ordinary way and not as an indi¬ 
cation that the business was conduct¬ 
ed as a joint family business. But 
that is a question of fact and infer¬ 
ence which is primarily at least for 
the determination of the Commis¬ 
sioner and not of this Court. We 
therefore answer the questions put to 
us in the only way we can answer 
them on the materials before us. 

(1) Yes, unless the firm so registered 
has been shown to carry on its busi¬ 
ness on behalf of and for the benefit 
of the joint family. 

(2) The answer is in accordance 

with the preceding answer. The mere 
constitution of a partnership between 
some members of the family will not 
preclude the assessment in cases! 
where the partnership is conducted on 
behalf of and for the benefit of the' 
joint family. ' 

As we have been unable on the 
materials before us to give a final 
determination of the rights of the 
parties we make no order as to costs. 
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Ayling, Coutts Trotter and 

Ramesam, JJ. 

The Secretary, Board of Revenue, In- 
come-tar, ilfa-iras— Referring Officer. 

V. 

Th^ MylapoTd Hidu Permanent Fundj 
Ltd.^ Mylapore, Madras—Assessees- 

Ref. Case No. 17 of 1921 D/- 29th 
March 1923. 

Income Tax Act (F//o/1918) S, 51— Interest 
paid by share^holders on loans from the Com¬ 
pany not liable to tax. 

Interest from share-holders either on loans or 
on overdue subscription is not liable to in¬ 
come-tax because income to be taxable, must 
come in from outside and not from within. 14 
A. C. 351 Foil. [P. 685 C. 2) 

The Oovernment pleader — for Refer¬ 
ring Officer. 

A, R. Krishnaswamy Aiyar, R. Rama 
Rao^ and T- S. Srinivasa Rao —for As¬ 
sessees. 

Ramesam, J. —This reference under 
S. 51 of Act VII of 1918 relates to the 
assessing of the Mylapore Hindu Per¬ 
manent Fund for purposes of Income- 
tax- 

The Fund was established in 1872, 
being registered under the Indian 
Companies Act of 1866. It then start¬ 
ed with 11,904 shares and gradually 
increased the shares up to 1,19,047 
shares, A share holder subscribes one 
rupee per share per mensem and at 
the end of seven years draws 102^ 
rupees and then he ceases to be share¬ 
holder (?wa that share) The rate of 
interest works out at slightly less than 
that of 654% @ (simple interest). The 
amount of Rs. 18^ thus earned on 
each share is described as the guaran¬ 
teed rate of interest. Other rules re¬ 
duce the rate earned in case of with¬ 
drawal within 7 years- A share¬ 
holder has to pay interest on the subs¬ 
cription if not paid within the time 
prescribed by the rules. The Fund 
gives loans to the share-holders, divid¬ 
ed into ordinary loans and special 
loans. Occasionally when there are 
large amounts not borrowed by the 
share-holders they may be invested on 
Fixed or Current deposits in outside 
institutions such as the Public Banks 
of Madras. The excess of interest 
earned by the Fund over the expenses 


of the institutions and the interest 
earned by the share-holders is regard¬ 
ed as the profits of the ,Fund. One 
eighth of this goes to the Reserve 
Fund, three-eighths (subject to a maxi¬ 
mum of Rs. 5,000) is divided among 
the Directors and the rest is partly 
added to the Reserve Fund and partly 
distributed among the share-holders 
with reference to the number of the 
shares and the number of months 

during which they have held them 
(rule 85). 

It is clear, from the above summary 
of the rules of the Fund that the num¬ 
ber of the so-called share-holders is 
fluctuating from time to time the 
figure 1,19,()47, representing only the 
maximum limit and that its earnings 
consist of (1) chiefly interest from 
share-holders either on loans or an 
overdue subscriptions and (21 occasion¬ 
ally interest from outside investments. 
So far as the second of these items is 
concerned it is conceded on both sides 
that the amount earned is liable to 
income-tax and the whole controversy 
centres on the first item. As to this 
Item It seems to me that the case 
IS governed by Neio York Life 
Insurance Co v. Styles (1). The prin¬ 
ciple of that case is that income, to be 
taxable, must come in from outside 
and not from within. The fact that 
the Fund is a legal entity (for certain 
purposes) does not matter for, in the 
language of Lord Watson (p. 393—4) 
it ‘ represents the aggregate of its 
members’ and the members are the 
participators of its profits and * I do 
not ihink that their complete identity 
can be destroyed or even impaired by 
their incorporation.’ Last’s case, Last 
V. London Assurance Corporation (2) 
was distinguished by Lord Bramwell 
(p. 396) on the ground'that the profits 
were made and meant to be made not 
from its own members but from those 
it dealt with. There were in that case 
two bodies the share holders and the 
assured. In Style’s case and in the 
case before us the persons dealt with 
and the participators are identical. To 


(1) 14 A.C. 381—15 L.J., Q.B. 291— 
61 L.T. 201. 

so Q-®- 92— 

53 L.T. 634—34 w.R. 233—50 J. 

P. 116. 
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the same effect are Lord Herschel’s 
observations at p. 409 and Ljrd Mac- 
naughten’s at p 412 where'he*describes 
Style’s case as one where the business 
is a mutual undertaking pure and 
simple. In Equitable Life A^isurance 
Society of the British States v. Bishop (3) 
the share-holders of the company 
were entirely different people from 
the members of the mutual insurance 
body(Vaughan Williams L.J.at p 190.) 

The case of Leeds Permanent Benefit 
Building Society v. Mallandaine (4) was 
strongly relied on by the learned 
Government Pleader. The judgment 
of the Divisional Court is reported in 
76 T. L. R. 650. The learned Judges 
Wills and Grantham JJ. observed, 
•• The case of New York Life Assur¬ 
ance Co., V. Styles (1) is not in point, 
as the society is not a mutual society, 
whereas that Insurance Co- was (at p, 
652). On Appeal the whole argument 
turned on the application of Clerical 
Medical and General Life Assurance So¬ 
ciety V. Carter (5) and no reference was 
made to Style’s case either in the 
judgments of the Court of Appeal or 
the arguments before it and the deci¬ 
sion of the Court of Appeal is no 
authority on the point now discussed. 
In that case a benefit building society 
consisted of two classes of members 
(1) Investors each of whom invested 
one or more sums of £100 and (2) 
borrowers who do not invest but 
borrow from the society on shares or 
fifth parts of shares and pay 2 s—6 d 
per share or 6d. per fifth part of a share 
per week to the fund after the borrow¬ 
ing this sum being intended to be a 
discharge of (1) the interest on the 
loan and (2) the principal. The re¬ 
semblance between that case and the 
present one is in the fact that both 
investors and the borrowers participate 
in the surplus and that the investors 
are like the share-holders in the pre¬ 
sent case but the difference consists in 
the fact that the borrowers are not 
like the share-holders and an investor 


(3) [1900] 1 Q.B. 177—69 L.J. Q.B. 
252-81 L.T. 693—48 W. R. 341— 
4 Tax. Cas. 147—16 T.L.R. 174. 

(4) [1897] 2 Q.B. 402-66 L.J. Q,B. 
813—77 L.T. 122—61 J.P. 675. 

(0) 22 Q.B.D. 444-58 L.J. Q.B. 224— 
37 W.R. 346^53 J.P. 276* 


can never be a borrower. It is obvious 
that the fact, that, while the investors 
only were the capitalists, the final 
participators consisted of the inves¬ 
tors and borrowers, prevented its being 
a mutual company. If the real com¬ 
pany in that case is regarded as con¬ 
sisting of the investors only, the in¬ 
come was earned from outsiders only 
and Style’s case cannot apply. This 
must have been the view of the Divi¬ 
sional Court—the borrowers being 
regarded as outsiders. It is clear that 
their payments of 2s' 6d. per share or 
6 d. per fifth part of a share per week 
can bear no analogy to the sums of 
£100 contributed by the investors and 
the final participation of the borro¬ 
wers in the profits was considered as 
a bait to them and as a reduction of 
the interest they pay and not to alter 
their position as outsiders. The cases 
in 2 Tax cases 131 and 6 Tax cases 85 
relate to the supply of water by the 
Glasgow Corporation and the District 
Council of Mallingar and cannot help 
us in the present case. In Carlisle 
and Silloih Golf Club v. Smith (6). 
Buckley L.J , says ‘‘ A man cannot 
make a loss or profit out of himself, 
and that was the ground of the deci¬ 
sion in Neio York Life Insurance Co. 

V. Styles (1), 

I am therefore of opinion that all 
earnings found from within are 
governed by Style’s case and are not 
liable to be taxed. 

The Government must pay the costs 
of the reference to the other side. Fee 
Rs. 250. 

Appeal dismissed. 

(6)71913] 3 K.B. 75-82 L.J., kTb. 
837—108 L.T. 785-11 L G R 
.10—6 Tax. Cas. 198—57 S.J. . 
532—29 T.L.R. 508. 
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ScHWABE, C. J. Oldfield and 

CouTTs Trotter, Jj. 

Chockalinya Plaintiff—Ap¬ 

pellant. 

V. 

S. palani Ambalam — Defendant — 
Respondent. 

L. P. A. No. 25 of 1921, D/- 13th 
March 1923 againat the judgment of 
Krishnan, J., in S. A. No. 999 of 1920 
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Madras Estates LandAct {I of 1908),5s. 13 (3) 
and 187 (1)— Contract before the Act — Improve¬ 
ment after the Act—Contract not enforceable. 

Where the plaintiff claims that he is entitled 
to get rates on the strength of a contract enter¬ 
ed into before the Estates Land Act (1 of 1908) 
was passed and the improvement was made 
after it was passed. 

Held^ that the plaintift is not entitled to 
rely on his contract in view of S, 13 (3) of the 
Act read with S. 187 (1), [P. 686 C. 2] 

C, V, Ananthakrishna Aiyar — for 

Appellant. 

S, T. Snnivasagopalachari — for Res¬ 
pondent. 

Judgment. —The question is whether 
the plaintiff, land-holder, is entitled 
to recover rent at wet rates from his 
tenant, the defendant, for land which 
the latter has been able to cultivate 
wet in consequence of improvements 
made at his own expense. The plain¬ 
tiff claims that he is entitled to wet 
rates on the strength of a contract 
contained in Exhibit D of the year 
1885, i e. before the Estate Land Act 
was passed. The improvement was 
made after it was passed. Krishnan 
J. has held that, in these circum¬ 
stances, the plaintiff is not entitled to 
rely on his contract with reference to 
S. 13 (3) of the Estates Land Act. 

It is no doubt true that, as the 
plaintiff contends, such a contract 
would have been enforceable under 
the previous law, S. 11 of Act VIII 
1865. The only authority relied on by 
the plaintiff is a dictum of -Kumara- 
swami Sastri J. in Venkataperumal 
Raja V. Ramudu (1) a case in which 
both the contracts and the improve¬ 
ments were made before the passing of 
the present Act. That dictum was, 
therefore, unnecessary for the learned 
Judge’s decision. The considerations 
which weigh with us are (1) that the 
wording of S. 13 (^1) exempts the ryot 
from liability to pay a higher rate of 
rent in consequence of improvements 
made at his sole expense, notwith¬ 
standing any usage or contract to the 
contrary and that wording is.absolute¬ 
ly general ; (2) that as Krishnan J. 
has observed the connected reference 
to usage renders it unlikely in the ex¬ 
treme that the legislature intended to 

(O [1915] 39 Mad. 84—28 M.L.J. 81— 

(1915) M.W.N. 132-17 M.L.T. 

129-^27 I.C. 688. - v *' 


except contracts made before that 
Act, but not enforceable before it 
from this provision ; (3) the ryot is 
referred to in S. 13 (3) as becoming 
liable to pay a higher rate of rent, 
inconsistently with the view that he 
had already become iable under a pre¬ 
vious contract. Lastly S, 187 (l) must 
be read with S 13 and in the former 
the reference is to “ contracts made 
before or after the passing of this 
Act.” This indicates clearly that the 
intention of the legislature was to 
refuse to contracts made before equ¬ 
ally with contracts made after the 
passing of the Act any effect on the 
relation between the ryot and the 
landholder. 

Taking this view, we dismiss the 
appeal with costs. 

Appeal dismissed. 
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Oldfield, J. 

Pariha$afaihi ChHii (dead) and another 
—Plaintiffs—Petitioners. 

V. 

Abdul Rahiman Sahib — Defendant— 
Respondent. 

Civil Rev. Pet. No. 130 of 1921, 
D/- 31st January 1923, against the 
order of the District Munsif, Tiru- 
pattur, in R. E. P. No. 300 (a) of ly20 
D/- 22nd September 1920. 

Limitation Act, Art. 182 — No step-in-aid'— 
Order for ‘ fresh steps if any*. 

A warraot of arrest, issued at the instance of 
the decree-holder had been returned, the judg¬ 
ment-debtor not having been found. Thereupon 
the Court passed an order in the following 
terms “ Fresh steps, if any. by 10th May 
1917," 

Held, that neither this order nor the appli¬ 
cation, which must have been made in connec¬ 
tion with it, is a step-.n-aid of execution ; it 
could not be said that limitation began to run 
from the 10th May, when the application for 
execution was finally dismissed. 31 M. 71 and 
SC. 420 Dist. (P. 687 C.l] 

r 

C. Nurasi'i^hachariar, — for Petition¬ 
ers. 

The Respondent was unrepresented. 

Judgment,— The question is whe¬ 
ther this execution application is in 
time V that is when the last step-in-aid 
of execution was taken by the peti¬ 
tioner. I ' ' . 


1923 Madras GarAPATI KotayYa, In re, (Krishnan, J.) 687 


The facts are that on ^rd May, 1917, 
a warrant of arrest, issued at his in¬ 
stance, had been returned the judg¬ 
ment-debtor not having been found. 
What is relied on by the petitioner as 
a step-in-aid of execution is that the 
Court passed an order in the following 
terms “ Fresh steps, if any, by lOth 
.May, 1917.” This order or the appli¬ 
cation, which, i am asked to presume, 
must have been made in connection 
with it, is relied on as a step-in-aid of 
execution. I agree with the lower 
Court that neither can be relied on in 
that way. The order itself is clearly 
not a step taken by the petitioner 
(decree-holder). It is impossible to 
say whether ii was based on any ap¬ 
plication made or what the nature of 
that application was On the assump¬ 
tion that there was an application for 
further time that would not be a step- 
in-aid. 

The petition is then argued on the 
ground that time really ran from 10th 
May, 1917, on which date the execu¬ 
tion petition then pending was dis¬ 
missed. This is not in accordance 
with the wording of Art. 182 of Sche¬ 
dule I of the Limitation Act ; and the 
only authority shown me for it is 
ChaUwadi Kotaili v. Fuloori Aiimelam- 
fnah (1) and Kedarnaih Butt v. Harra 
Chand Butt (2) followed therein. In 
Bhainvodi Kotiah v. Foloori Alimelam- 
niafi (1) the question was of an exe¬ 
cution, which had been suspended 
owing to a bar to its proceeding and 
in which a strike off order of the well 
known type was passed. The reason¬ 
ing of the learned Judges is not fully 
stated. In fact they give two alter- 
native grounds for their conclusion and 
it is not clear to me that they meant 
to lay down a general principle, which 
would involve a wide departure from 
the language of the Act. Kedarnatli 
Butt V. Harra Chand Butt (2), is a 
decision of a single Judge. His reason 
for holding that the right to apply 
was still subsisting apparently was 
that the application was one in a 
pending suit. If so, that reason is not 
available to the petitioner in the pre¬ 
sent Case, for the present application 


(1) [1908] 31 Mad. 71—18 M.L. J. 46- 
3 M L.T. 329. 

(2) [1882] 8 Cal. 420. 


is not made in any pending suit or 
other pending proceedings. 

The result is that the revision peti¬ 
tion fails and is dismissed. 

Petition dismissed 
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Krishnan, J. 

In re: Garapati Kotayya and 
another 

Cr. R. C. No. 755 of 1922, D/- 2nd 
March, 1923 to revise the order of 
the Sub-Div. Mag., Ellore in Cr. App. 
No. 33 of 1922. 

(a) Penal Code^ S, 353—Execution of IVar- 
rant within time — Aaaault* 

Where the time fixed by the Munsif for the 
return of the warrant had not expired but only 
the time given by the Nazir for the earlier re¬ 
turn of the warrant as a matter of office routine 
had expired. 

Held, The warrant had not become time 
barred and the accused assaulting the Amin 
while executing it was gnilty under S. 353. 

40 C. 849 Foil. [P. 687 C, 2] 

(b) Penal Code, S, 35—Making preparation. 

The facts that the accused left the place 

where the disturbance was and came back 
withastiik in his hand and the persons al¬ 
leged to be assaulted dismissed him, ap¬ 
prehending that he would attack them are 
sufficient to lead to the inference that the ac¬ 
cused was making preparations to use criminal 
force. [P. 688 C. 1] 

Peri Narayanamurthi and K. Ka- 
nianna —for Petitioners. 

V, L. Ethiraj—lor Crown- 

Order .—The first point taken is that 
the warrant had become time expired 
when it was sought to be executed by 
the Amin and therefore he coulcTltM— 
be treated as having acted in the 
proper discharge of his duty. The 
time fixed by the Munsif for the return 
of the warrant had however not ex¬ 
pired. Only the time given by the 
Nazir had expired. The Amin derives 
his authority to execute the warrant 
in virtue of his office from the Court, 
that is the Munsif. The Nazir could 
not and did not takeaway that power. 
He only c^irected an earlier re^rn as 
a matter of office routine, and that did 
not affect the Amin’s, authority. .The 
same view is taken in Suhed Ah' v- 
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Emperor (1). Following that ruling 
I must overrule the 1st objection. 

It is next argued that there is no 
evidence of any assault under S. 353 
1. P. C. against the 1st accused. The 
prosecution witnesses prove, that the 
1st accused left the place where the 
disturbance was and came back with 
a stick in his hand, and as they ap- 
[prehended that he would attack them 
they disarmed him. I think the evi- 
ence is enough to justify the infer¬ 
ence of both the lower Courts that 
1st accused in corainer back to the 
cene armed with a stick was making 
reparations to use criminal force to 
Amin and the constables. That they 
apprehended such a result is clear 
from the evidence and from their ac¬ 
tion in disarming him. The second 
ground also fails. As against second 
accused there is clear evidence that he 
pushed the Amin and thus committed 
assault. 

The convictions under S. 353 I. P. C. 
are correct and are confirmed. 

As regards the sentences I am in¬ 
clined to think that in the circums¬ 
tances of this case considering that 
no serious violence was used, it is not 
necessary to give the accused rigorous 
imprisonment. I set aside the sen¬ 
tences of 2 months rigorous impri¬ 
sonment passed on the accused and 
substitute for it a fine of Rs. 50 against 
each of the accused, in default one 
month’s rigorous imprisonment. 

Sentence mofiifiecL 


(1) [1913] 40 Cal. 849—14 Cr. L.J.274- 
—17 C.WN. 941-19 1. C. 706. 
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Ayling, j. 

K. Krishna Ri)o- Petitioner. 

V. 

P, S, Seshasubramania lyar —Respon¬ 
dent. 

Cr. Rev. No. 328 of 1922, and Cr. 
Rev. Pet. No, 285 of 1922, D/- 21st 
December, 1922, to revise the order 
D/-20th March 1922 of the Add, Dt 
Mag. of Tanjore in Criminal Misc. 
P. No. 8 of 1922. 


1922 Madras 

Criminal P. C., S. 17—Power of Dt. Mag. to 
direct a stay. 

There is no provision in the Cr. P. Code 
which wnuld give the District Magistrate the 
power to stay proceedings in a Criminal Court 
subordinate to him and it would appear that 
the High Court's power to pass such an order 
can only be exercised under its general powers 
of superintendence. 23 Cal. 610; 30 M. 216 Ref. 

T. Richmond —for Petitioner. 

K. S, Jayarama Iyer and P. N, Appu~ 
samy lyar—for Respondent. 

J, C, Adam—for the Crown. 

Order .—This is a revision petition 
against an order of the Additional 
District Magistrate of Tanjore direct¬ 
ing stay of proceedings in a criminal 
case before the Stationary Sub- 
Magistrate of Tanjore, who had 
previously on application made to him 
declined to stay the trial of the case. 

The Additional District Magistrate 
says that his jurisdiction to pass the 
stay order was not questioned in 
argument before him. But Mr. 
Richmond now definitely raises the 
question, and I think it must not only 
be determined, but decHed in his 
favour. Neither the learned Public 
Prosecutor, nor the learned vakil fori 
the respondent accused in the cas 
can point out to any provision in the] 
t'Ode of Criminal Procedure Codei 
which would give the District Maeris 
trate the power to stay proceedings 
in a Criminal Court subordinate t 
him and it would appear that this 
Court’s power to pass such an orde 
can only be exercised under its general 
powers of superintendence vide Ra)^ 
Kumari Uebi y Bama Sundari Debi (1) 

SkiiA Anna ^yyar y. Emperor (<:). I must 
hold that the order * of the District 
Magistrate is ultra vires and it is here¬ 
by set aside. 

Order set aside. 


(1) [19001 23 Cal. 610. 

(2) [1907] 30 Mai 226-6 Cr. L. J. 
131. 
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SOHWABE, C. J. AND ODGERS, J. 

President of the District Boards South 
Kanara —Defendant-Appellant. 

V. 

K> Qopalakrishna Bhatta —Plaintiff- 

Respondt^nt. 

8. A* No. 1 of 1921 and Civ. Rev. 
Pet. No. 2 of 1921, D/-15th i\larch 1923, 

against the decree of the Dt. Court, 
South Kanara in A. S. No. 50 of 1920. 

Provincial Small Caa^e Courts Act, Sch. II 
Arts, I and S-^-President of District Board not 
an officer of Oovernment'^Tolls Act {SI of 
190J), S, 7 does not bar suit for damages. 

Plaintiff had bought the flight to collect 
tolls on ot rtain roads fro n the District Board. 
He had (o comply accord ng to t lis contract 
•with the orders given by the President of the 
District Board. He received an order from the 
eppellant, President of the District B')ard, for. 
bidding him to co lect tolls in the District from 
certain carts carrying fodder for army purposes. 
The res ondent complied with the order which 
tbe appellant had issuol and iudue course 
brought a suit for damages claiming tba*: this 
order forbidding him to collect t.iese tolls was 
illegal and allagiog that ho had suderod the 
damage-* by reason of that order. 

Held : that the President of the District 
Board is not an officer of Govoniraont wit lin 
the meaning of Arts 1 and 3 and t lerefore the 
suit is triable by Small <'auBO Court, (P. 6!S9 C. 2] 

Held, further that the loss had not been sus¬ 
tained by the present respoidont by reason of 
8. 6 of tlie l olls Act (21 of 1901) but even if it 
were so that section does not exclude the 
jurisdiction of the Small Cause Court to hear 
oases such as this. [P. 090 0. 1) 

O. Malhavan Nair—ior Appellant. 

B Sitarama Rao, R Kesava Aigan- 
gar an I K, P. Sarvothama Rao —for 
Respondent. 

Judi^ment, [S. A. No, 1 of 1921].— 

A preliminary point in taken in 
this second appeal under S. 102 of 
the the Civil Procedure Code, 
on the ground that this was a 
suit which could be brought in the 
Provincial Small Causes Court being 
for an amount under Rs. 500* The 
suit was rather a curious one. It was 
an action by a person who had bought 
the right to collect tolls on certain 
roads from the District Board. He 
had to comply according to this 
contract with the orders given, 
by the President of the District 
Board. A large quantity of fodder 
being required for array pur 
poses in this District, the Forest 
Officers hired carts and sent them 
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along the road on which the toll bar 
in question was. The respondent 
tried to collect tolls on these carts 
and he received an order from the 
appellant, President of the District 
Board, forbidding him to collect tolls, 
he basing his prohibition on his inter¬ 
pretation of the Army Act. under 
which he decided ''that no toll 
was payable in respect of carts 
carrying supplies for the army. 
The respondent complied with the 
order that the appellant had issued 
and in due course brought a suit for 
daradges claiming that this order 
forbidding him to collect these tolls 
was illegal and alleging that he had 
suffered the damages by reason of that 
order. 

The District Munsif and on appeal 
the Subordinate Judge so found, and 
awarded him damages for Rs- 214. No. 
second appeal lies aarainst that deci¬ 
sion, the amount being under Rs. 500 
unless this is one of the suits, set 
out in the second schedule to the Pro¬ 
vincial Small Causes Court Act, IX 
of 1887. The article of t^‘at schedule 
relied upon is Art. 19 A suit for a 
declaratory decree not being a su’t 
instituted under 8. 283 of the Code 
of Civil Procedure’*. I agree that if 
the case is really a case for a declara¬ 
tion the Court would bo entitled to 
hold that the Small Cause Court’s 
jurisdiction was excluded. If the case 
is really a case for damages, as in our 
judgment this was ,the Small Cause Co¬ 
urt would have jurisdiction, though in 
arriving at its decision, it would have 
to come to a conclusion, as to whether 
this prohibition was rightly or wrong¬ 
ly impo^e^l. The other articles relied 
upon are Arts. I and 3, which exempt 
from the cognisance of a Small Causa 
Court suits concerning acts or orders 
purporting to bo done by the Cover-’ 
nor-General in-Council, or by a Local 
Government, or by a member of the 
Cou' cil and suits concerning acts 
or orders purporting to be done by’ 
any other officer of the Government^ 
in his official capicity. If the Presi¬ 
dent of the District Board is an officer 
of the Government withiu the mean¬ 
ing of these articles, this suit would 
be excepted. But in our judgment he 
is not. Local Boards and Corpora¬ 
tions are what may be called 
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quasi governing bodies; but by the 
very scheme of the Acts under which 
they are created, they are not servants 
of the Government. Their representa¬ 
tives in some cases are nominated but 
generally elected by the people and 
they have their official capacity as 
such and not as officials of the 
Government. It is true that they are 
under Government, in the sense that 
under the statute they have to account 
to the Government and are under 
certain disciplinary powers of the 
Government. The Government haS a 
duty cast upon it, to see that these 
ministerial bodies carry out their 
functions lawfully. But in our judg¬ 
ment none of the officials of these 
iMunicipalities and District Boards are 
officers of the Government, coming 
within Arts. 1 and 3, 

It follows that this preliminary point 
succeeds and that this Second Appeal 
does not lie and must be dismissed 
with costs- 

Schwabe, C. J.—[C. R. P. No. 2 
of 1921.] This Civil Revision 
Petition is on the same matter just 
disposed of (S. A. No. 1 of 1921). It 

is suggested that the Court that had 
heard the case had no jurisdiction by 
reason of S. 6 of the Tolls Act, 
XXI of 1901. By that section, 

provisions are made for compensation 
to certain persons, who sustain loss, 
by reason of that Act It is argued 
that loss bad been sustained by the 
present respondent by reason of that 
Act. It is not at all so. Even if it 
were so, that section does not in my 
judgment exclude the jurisdiction of 
the Small Cause Court to hear cases 
such as this. 

It is further suggested that this 
action did not lie; because it was 
against the President and not against 
the District Board itself. That is not a 
question, as I understand it, going to 
the jurisdiction; and I see no ground 
for interfering in this case in 

revision. , 

The Civil Revision Petition will be 
dismissed. There will be no costs. 

Odgers, J.— I agree- 

^ppeaJ and Petition diernisted. 
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ODGERS, J. 

t 

Ratnqchitlam Iyer —Petitioner. 

Sivachidambaram Pillaiand others — 
Counter-Petitioners. 

Civ. Rev. Pet. Nos. 414 and 415 of 
1921, D/-19th February 1923 tore- 
vise the orders of Dt. Munsif Court, 
Kulitalai D/- 25th September, 1920- 

(a) Civil P. C. 0. 1 f?. 10 — Striking out 
unneces!iary parties — N'o appeal lies. 

Where some of the defendants, who are 
joined for the sake of convenience are .struck 
out, there is no substantive right decided 
nor the striking out has any effect of put¬ 
ting an end to the litigation and therefor© 
no appeal lies. 1922 Mad. 332 = 45 M. 194 hoIL 
42 M. 219 and 1920 M. W. N. 467 Not. foil. 

[P. 691 n. 1] 

(b) Civil P. C. S. llo—Interference with 
interlocutor'f orders exceptional. 

Though the Court will interfere is 
revision with an interlocutory order, .such 
interference should be exercised with extreme 
diligence, the general rule being against 
such interference ; it will interfere only in 
such ccses as for example where the Court be¬ 
low has acted perversely or in a manner as to 
cause irreparable loss to plaintiffs. [P. 692 0. 2] 

Vaidijap(dha Aiye.r and N. Svxnnu 
natho. Aiyar —for Petitioner. 

S, T. Srinivasaifopalachari and C, V, 
Ananthakrishnd Aiyar — for Counter 
Petitioner. 

Judgment.—These are revision 
petitions against the orders of the 
District Munsif of Kulitalai. The 
first’ is against an order of his strik¬ 
ing out defendants 43 to 99 in 
Original Suit No. 596 of 1920 on 
his file 'and the second against his 
dismissal of an application by 
plaintiffs to join these same defen¬ 
dants on the ground that some of 
them are setting up permanent rights 
of occupancy on the lands in their 
possession and which are in ques¬ 
tion in the suit. 

A preliminary objection is taken 
that no revision petition is com¬ 
petent as an appeal lies and this 
objection must be disposed of first 
of all. It will be necessary to exa¬ 
mine the plaint in some detail and 
to see exactly what is claimed in 
the suit. The plaintiff alleges that 
the lands in question are samuda- 
yam lands in K. T. Viganallur village 
consisting of 104^4 pangus. Thefit- 
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lands are the property of the de¬ 
fendants (1 to 42) in their respec¬ 
tive shares. The five heads of che- 
this (including 2nd plaintiff) are 
enjoying the said lands on their 
own behalf and that of the other 
owners. Two previous partition suits 
were filed namely O. S. No- 202 of 
1910 by 1st defendant and O. S. No. 74 
of 1891 by second defendant by which 
1st plaintiff has acquired 5/15/16 
pangus and second plaintiff 6 pangus. 
1st defendant is entitled to 43/16 
pangus and second defendant 163/16 
pangus, the remainder (71 & 15/16) are 
the property of defendants 3 to 42. As 
joint enjoyment is impossible owing 
to disputes, the plaintiffs asked for 
partition of the 11 & 15T6 pangus be¬ 
longing to themselves. Defendants 
43 to 99 who are tenants at will 
with the consent of the heads of 
the chethis are joined as parties 
in order that possession may be 
given to plaintiffs. The material 
prayers are that the 11 & 15,16 pangus 
be partitioned out to plaintiffs 
and given possession of and that 
future profits from date of plaint 
to date of actual partition at the 
rate of Rs. 350 a year be given by 
the defendants. Mr- Vaidynatha 
Ayyar who takes that preliminary 
objection urges that the District 
Munsif by his order has refused 
to plaintiffs the relief of possession 
and to have their title to the re¬ 
version investigated. The rights of 
the plaintiffs to bring the suit as 
against the tenants is determined. 
He relies on the rulings in Rama 
Rao V. Rajah oj' Pittapur (1) and 
y\jjya Mwlali Vela a v. Veerayee (2), as 
governing the questions. In the 
former case it was held that the 
substance of the order striking out 
1st defendant was to determine the 
right of the plaintiff to bring a 
suit of^ that nature ; it was for a 
declaration that 1st defendant be not 
entitled to claim that he was a 
reversioner to the Rajah of Pitta- 
pur and secondly for setting aside 

(1) [19181 42 Mad. 219—36 M.L.J. 

169—25 M.L.T. 184—9 L.W. 329- 

49 I C 835, 

(2) [19201 M.W.N. 467-39 M.L.J. 

218—12 L.W. 188—58 I.C. 498. 


the adoption of the 2nd defendant 
by the 4th defendant and that there¬ 
fore the order was a decree as a 


substantial right had been adjudi¬ 
cated upon and a substantial relief 
had been deleted. The test suggest¬ 
ed was ‘Does the removal of par¬ 
ties leave the suit in tact ? In Ayya 
Mwlali Velau v. Veerayee (2) a refu¬ 
sal to implead a person as legal 
repr sentative of deceased plaintiff 
on the ground thai the cause of ac¬ 
tion did not survive is a decree as 
it finally deprives the person refus¬ 
ed of all his rights in the suit and 
has the effect of putting an end to 
the litigation altogether. The only 
material allusion to tenants in the 
plaint is in para 10 where it says 
the defendants (43 to 99) are ten¬ 
ants at will and are joined for the 


purpose ot completing plaintiff’s pos¬ 
session of their shares when par¬ 
titioned. No relief is claimed against 
theui. Prayer (c) future profits is 
not an appropriate relief against 
tenants but only against the co¬ 
shares (defendants 1 to 42) with the 
plaintiffs. The first prayer for par¬ 
tition makes no specific mention of 
the tenants and I am unable to 
find that any relief is claimed asj 
against them. They are only soughti 
to be impleaded for convenience These! 
facts seem to me to distinguish the! 
present case from both the cases! 
quoted above. No substantial right 
has been adjudicated upon here and! 
the effect of deleting the tenant! 
defendants has certainly not the! 
effect of putting an end to the 
litigation altogether. Moreover the| 
case of Shanmuka Nadan v, Aruna- 
chalam Chetty (3) seems to me a direct 
authority in support of this view. 
The refusal to join the holders of 
disputed decrees in a family parti¬ 
tion suit was held not to be the 
subject of appeal, even though 
reliefs were alleged to be claimed 
against those defendants, on the 
ground that the lower Court’s order 
was not a conclusive determination 
on any of the matters in contro¬ 
versy I therefore hold that as no 
appeal_^xpressly provided bv 

(3) 1922T^dr332-45~M^d~m^ 

II iS,-. nt 
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Code and as the matt"^r does not 
fall within the principles of the 
cases cited by Mr. Vydyanatha Iyer 
there is no appeal. This disposes 
of the preliminary point. The fur¬ 
ther question arises as to whether 
assuming that revision petitions 
lie, I should interfere. For the 
plaintiffs several authorities are 
relied on. Shanmukanculan v Aru~ 
nachalain Chetty (3^ is authority for 
interference where the lower Court 
has entirely mi'<understood the nature 
of the judicial discretion it was 
called upon to exerci^^e. Arunachalam 
Chettiar v. Arunachalam Cfiettiar (41 
is authority for interference where 
lower Court has wrongly h^ld that 
a suit was bad for misjoinder of 
causes of action and has directed 
plaintiff to elect which he would 
proceed with. In Rama lyr 

y. Krishna Iyer (5) it was held that a 
suit was bad for misjoinder which 
raised questions in a partition suit 
as to the rights of the melvaramdars 
against the kudivaramdars ; as it 
was not absolutely necessary for 
the purpose of effecting the parti¬ 
tion this appears to me to be prac¬ 
tically on all fours with the present 
case.In S^^mivada v Subba Reddtar 

(6) there was a suit for partition of 
joint inam lands and ejectment 
against a number of cultivating ryots. 
It was held that the suit vas bad for 
multifariousness and the proper re¬ 
medy of the plaintiffs was to pro¬ 
ceed against each ryot separately. 
In hCf^manuj^ v Virappa [1) the 

suit as originally framed was one 
between co mirasdars as indeed the 
present one is also. The lower 
Court however wandered into the 
intricate issue of determining the 
extent of subordinate existing inte¬ 
rests and the lower appellate 
Court held the suit unsustainable. 
The High Court held the suit could 
be maintained and the plaintiff 
must implead all ryots whose rights 


(4) 1922 Mad 436—16 M.L.W, 175— 
(1922) M.W.N. 453-43 M.L.J. 
218—I.C.966. 

(5) [1908] 18 M.L.J. 85. 

(6) I1S76- 78] 1 Mad. 333. ^ 

(7) [1883] 6 Mad. 90. 


he questioned in order that their 
interest may be ascertained. This 
was the case of an inam village. 
The judgment of the High Court is 
extremely brief and no reasons are 
given. The Cou»-t in 18 M. L. J 85 
considered 6. Mad. 90 and came to 
the conclusion that the decree there 
was not inconsistent with the view 
taken in the former case. As point¬ 
ed out at page 87 ‘‘The practical 
objection to such a course (i. e. 
joining the kudivaramdars as defend¬ 
ants), appears from the evidence in 
the present case before us which 
it would not be safe to act on 
generally while it would be very 
ditScult to apply it to the case of 
every individual ryot. This seems 
to lend support to Mr- Vaidyanatha 
Iyer’s objection that if defendants 
43 to 99 are joined here there must 
be an investigation into every square 
foot of the land in this suit. The 
question of occupancy rights was 
never raised in the original plaint. 
It only occurs in the disallowed 
amendment thereof, even then it is 
indefinite as it alleges, that some 
of them (defendants 43 to 99) con¬ 
tend that they have kudivaram 
rights. It is curious that if it is of 
such importance to the plaintiffs to 
have this question decided it was 
not raised before ; it does not even 
appear that it was raised in the 
former partition suits of 1891 and 
1910. In Ramakrishva Ridui v. K^ish- 
nuHwami Rillai (8) a I examined many 
of these cases and came to 
the conclusion that though the 
Court will interfere in revision 
with an interlocutory order, such 
interference should be exercised 
with extreme diligence, the general 
rule being against such interference. 
Can I say here that the Court be¬ 
low acted perversely or in a manner 
to cause irreparable loss to plaintiffs. 
It appears to me that the Court 
br^low exercised its discretion cor¬ 
rectly and further that the loss or 
inconveniences to the plaintiffs may 
be that instead of being able to 
insist on a separate investigation 
into the rights of the tenants in this 


(8) 1922 Mad. 321—15 M.L.W. 667- 
(1922) M.W.N. 521—68 I.C. 167 
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suit, they may have to bring 
separate suits against such tenants 
as they may find interfering with 
their ricrhts of possession which 
was exactly the state of things in 

18 M. L. J 85. 

On a careful consideration of the 
facts and authorities I have come 
to the conclusion that these cases are 
in which I ought not to interfere 
in revision. I accordingly dismiss 
both revision petitions with costs 
of defendants 1 and 30. 

Petition dismissed. 
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SOHWABE, C. J. AND RAMESaM, J. 

Moyt i^abhidh & Co.—Plaintiffs- 
Appellants. 

X. 

Mf>S8rs^ Jetlpy and WhitUy —Defen¬ 
dants— Responden ts- 

O. S. S., A No. 51 of 192‘^ D/-23rd 
March 1923, from the judgment of 
Kumarswami Sastri, J. in C. S. No. 
1150 of 1921, D/.2()th February 1922. 

Contract — Construct ion—Dispute about carry¬ 
ing oat includts breach (jf contract. 

Acont act containei an arbitration danse in 
the foltowini? terms; “ Should any dispute 
arise as to the interpretation of this contract 
or any matter in cninection therew th or with 
the carrying out tluTeof, the samosiiall be 
submitted to arb tration. [I*. (\ 2] 

//e/fi : that it included daiiiis forbreichof 
the contract. 

P. Venknirdin'ina /^r/o-for Appellants. 

McS'*t 8. Short and Co.— for 

Respondents. 

Schwabe, C. J.—In this case the 
dispute arises under a contract as to 
whether t le vendors had broken the 
contract by failing to deliver at the 
proper time and whether the purcha¬ 
sers were entitled to sue in respect of 
the alleged breach and, if so, whether 
they are entitled to a« y and what dam¬ 
ages. From the correspondence it would 
appear that there might be a counter¬ 
claim also on the ground that the 
vendors allege that the purchasers 
failed to take and pay for the goods 
as they were bound to do under 
the contract. The contract 
contains an arbitration clause. Art 
12 in the following terms “ Should 


any dispute arise as to the interpreta¬ 
tion of this contract or any matter in 
connection therewith or with the 
carrying out thereof, the same shall 
be submitted to arbitration " and it 
gives the merchants an option as to| 
the form of arbitration An applica¬ 
tion Was made to stay the suitpending 
reference to arbitration under .^rt. 12 
of the contract. The learned Judge 
stayed the action and this is an 
appeal from that order. 

It is argued before us that the learn¬ 
ed Judge had no power to stay the ac¬ 
tion, becausethe claim made, as appears 
from the plaint, was for damages for 
breach of the contract; and it was 
argued that, under such an arbitration 
cliuse, claims for damages for breach 
of the contract are excluded. I asked 
in the course of the argument, if such 
claims were excluded, what claims 
would be include!, and I received 
no answer. Authority for the proposi¬ 
tion there is none. Reference to 
arbitration under similar clauses in 
respect of breaches of contract is of 
daily occurrence in Fngland. As far as 
niy knowledge goes, no one ever 
ventured to suggest to the Court there 
that there was no power to refer in 
matters of breach of contract, the real 
reason being that it is only in respect 
of breaches of contract that references 
arise. There may be questions of in¬ 
terpretation of contract not involving 
a breach which would also he covered, 
but these must be very rare. The 
ordinary scope of such a clause is 
that the ordinary commercial dis¬ 
putes which alinnst always involve 
an alleged breach of one side or 
the other should be referrtd to 
a tribunal chosen by the parties, 
namely, arbitration instead of going 
to Court. Th« learned Judge puts 
the test in this way The test is 
whether the claim is made in respect 
of a contract which parties declare 
binding on them or in respect of a 
matter arising the contract in 

a cause of action based on its invali¬ 
dity. I do not know where those 
words come from, but I think they are 
quoted from some leading authority 
and at any raie in my judgment 
correctly state the position in law’ 
If the case is on a matter arising out 
of the contract, the most usual 
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instance of that being a case of breach 
of contract like the present, there is no 
doubt whatever that there is power in 
the Court to refer to arbitration- It 
is true that in certain cases the Court 
will not exercise that power. Those 
are cases where, either by reason of 
the fact that there are charges 
of fraud, or by reason of the 
Court coming to the conclusion 
that in arbitration complete justice 
cannot be obtained between the 
parties, or for some other proper 
cause that the matter should be kept 
in Court rather than be referred to 
arbitration, the Court can decline to 
stay the action. There is nothing of 
that sort in this case and, in my 
judgment, the learned Judge was 
perfectly correct in staying this 
action. 

This appeal must be dismissed with 
costs. 

Ramesam, I agree. Wallis^, 
Hirfich (i) is a case in which a ques¬ 
tion of fraud was raised and the 
learned Judges refused to exercise 
their discretion in referring the case 
to arbitri^tion and staying all proceed¬ 
ings. Nobel Brothers Petroleum Pro 
(lurtion Compcrny v. P Stewart & Com¬ 
pany (2) does not help the appellant 
as the facts are rather peculiar. 
But apart from this, the case seems 
to be one of doubtful authority and 
very near the line. The decision in 
Piercy v. Young (■^) states the princi¬ 
ple correctly and it is clear that the 
appellant has no case. 

Ajypeal flismissedy 

(1) 1 C.B. (n.s.) 316-26 L.J., C.P. 72. 

^2) 6 T.L R. 378. 

(3) 14 Ch. D. 200. 
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AYLING AND ODGERS, JJ. 

Thachrotti Hydross and others, (Pri- 
soners) In re. 

Referred Trial *No. 175 of 1922, 
D/-6th March 1923,^by the Sp. J- 
Court, Malabar, Calicut- 

(a) Criminal Trial—Local inspection for 
testing the vcitnesses — Legal. 

It is open to a Magistrate to use the evidence 
of his own eyes i,e,, the local inspection to test 
the truth of what the witnesses have deposed 
to % Weir Or. 728 Foil. IP. 696 C. 11 


(6) Crimininal P. C,. S. 342-^Ee^examining 
the accused after recall of prosecution witnesses 
not obligatory . 

S. 342 does not make it legally incumbent on 
the Magistrate to further question the accused 
with reference to the evidence elicited from the 
prosecution witnesses, after the framing of the 
charge, when they are re-called by the Magis¬ 
trate under S. 256, Criminal Procedure Code. 
It may be highly desirable that he should so 
question the accused, if the evidence contains a 
new matter of importance. [P. 696 Cs. 1, 21 

(c) Evidence Act, S, 157— Deputy Supenn- 
tendent of Police competent to investigate, 

A statement, made to the Deputy Superin¬ 
tendent of Police, in which the informant gave 
an account of what occurred is admissible in 
evidence as the Deputy Superintendent of Police 
is an officer legally competent to investigate the 
facts of a murder and dacoity, witlin the 
meaning of S. 157. [P. 696 C. 1] 

(d) Criminal P. C'., S. 556 — Result of local 
inspection may be stated in judgment. 

The judgment of a Magistrate is not vitiated 
by the fact that he inspected the locus in quo 
and stated in his judgment what he saw there. 

V, L. Ethiraj for R, Np Aingar and 
P, Oovinda Menon —for Prisoners. 

The Public Prosecutor —for Crown. 

Ayling, J.—The three accused in 
this case have been convicted of dacoi¬ 
ty in the house of Krishnan Nair of 
Olavattoor and murdering him by 
beating him to death. The offence 
was committed on the night of 24th 
October, 1921, in the course of the 
Mopla rebellion. The prosecution 
evidence tends to show that about 
nightfall, a band of some 25 armed 
rebels attacked a small hamlet con" 
sisting of about 5 houses of which 
Krishnan Nair’s was one. All wore 
looted, the inmates of these houses 
escaped; but Krishnan Nair was 
caught and beaten twice, the second 
time with fatal results and his body 
thrown into a well. The well is said to 
have subsequently been filled up and 
the body has not been found ; but in 
the light of the evidence in this case, 
we see no reason whatever to doubt 
that Krishnan Nair was killed that 
night, in the course of the dacoity. 
We have the evidence of four of the 
inhabitants of the hamlet who depose 
to this occurrence and to having seen 
the three appellants, who were well- 
known to them, beat Krishnan Nair 
and throw his body in the morning 
into the well. 
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Before discussing the merits of the 
case, I shall deal with two preliminary 
objections taken to the procedure of 
the Special Judge. It appears that 
when the 1st accused was examined 
under S. 342, Criminal Procedure 
Code, he asked that a plan should be 
prepared of the scene of the offence. 
This was not done but the Special 
Judge personally visited the scene of 
offence, l8 miles from his headquar¬ 
ters, with the prosecution witnesses, 
and observed for himself the relative 
positions of the huts and the places 
from which the witnesses claim to 
have seen the acts deposed to by them. 
After this, acting under the powers 
vested in him by S. 540, Criminal 
Procedure Code, he recalled these 
prosecution witnesses, or rather three 
of them, and examined them in such 
a way as to put on record the most 
important points which he had ob¬ 
served at his personal inspection. The 
witnesses were then cross-examined 
by the defence. It is argued that the 
Special Judge’s procedure has been 
illegal in two particulars and that on 
that ground the conviction should be 
set aside. It is contended, first that 
he was not entitled to use the results 
•f his personal inspection to test the 
truth of the prosecution witnesses’ 
story, and next, it is contended that it 
was his duty to again question the 
accused under S. 342, Criminal Proce¬ 
dure Code, with reference to the evi¬ 
dence which the prosecution witnesses 
gave, when recalled as stated above. 
As regards the first point we have 
been referred to several rulings by the 
learned counsel for the 1st accused, 
the most important of which is Queen- 
EnipTCHS V. ManiliPTn (i). lu that 
case, as I understand it, two learned 
Judges of this Court laid it down that 
the accused are entitled to have noth¬ 
ing stated against them in the judg¬ 
ment, which was not stated on oath 
in their presence and which they have 
had no opportunity of testing by 
cross-examination and of rebutting. 
At the same time they say that a 
Magistrate may make a local inspec¬ 
tion, for the purpose of enabling him 
to understand better the evidence 
which is laid before him ; but for no 

(1) llSyfiJ 19 Mad. 263—6 M-L.J. 143. 


other purpose. The distinction seems 
to be between enabling a Magistrate 
to understand such matters as the 
description of the locality, which may 
be confusing or obscure, and enabling 
him to test the truth of the witnesses* 
statement of a physical fact by the 
Magistrates’ own occuiar observation. 
I think this distinction is also brought 
out in a Calcutta case Babbon Sheik v- 
Eniperor (2), but two of the learned 
Judges who dealt with that case, 
Woodroffeand Chatterjee, JJ, seem 
to have held that it was open to the 
Court to use its local inspection also 
to test the sworn testimony on record, 
by the light of its own observation. 
This is also the effect of the judg¬ 
ment of Sir John Edge C. J., in 
In the matter of the petition of Lalji 
(3), a very high authority. The learn¬ 
ed Public Prosecutor has referred us to 
a case reported in 2 Weir’s Criminal 
Rulings 728 in which Sir Arnold 
White, C. J. of this Court declined to 
follow the ruling in Queen Empress v. 
Manikem (I) on the ground that it was 
no longer applicable, after the amend¬ 
ment of the Code effected in 1898. 
Speaking for myself, I should be in¬ 
clined to agree with the judgment 
above quoted and to hold that it is 
open to a Magistrate to use the evi¬ 
dence of his own eyes to test the truth 
of what the witnesses have deposed 
to and that in the present case the 
Special Judge has made no improper 
use of his local inspection. 

But it is objected that he has failed 
to observe two precautions, which 
two of the learned Judges in Babbon 
Sheik v. Emperor (2) have held to be 
necessary. One is that the result of 
the inspection must at once be put on 
record and laid open to the scrutiny of 
the parties. Chatterjee, J., says : 

“ To spring such opinions or in¬ 
ference upon the accused at the time 
of pronouncing judgment is an error 
of procedure that may have material¬ 
ly prejudiced the accused, and they 
are quite justified in complaining that 
they have not had a proper trial,” 

(2) [19101 37 Cal. 340—14 C.W.N. 
422—11 C.L.J. 335—11 Cr. L.J, 
121—5 I.C. 365. 

(3) [1897] 19 All. 302—(1897) A.W.N. 

52. 
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It was further ptated by the judg¬ 
ment in Queen Empress v, Manikem 
(1) that when any inspection is made, 
the Magistrate should invariably be 
accompanied by both parties or their 
representatives. It is stated that this 
was not done and that the accused 
were not represented at the inspection 
in the present case. Sir John Fdge 
in In the matter of the petition of Lalji 
(3), on the other hand, is at pains to 
po'iit out that it is not necessary that 
the accused or their representatives 
should invariably be present at a local 
inspection and he says nothing what¬ 
ever about the necessity of making a 
note or record at once of what the 
Magistrate has seen. 

In the present case, as I have al¬ 
ready stated, the special Judge has 
really embodied the results of his 
inspection in the examination of the 
prosecution witnesses on re-call ana 
the accused have had a full opportu¬ 
nity of cross-examiming them, with 
reference to the facts then elicited. 

We felt more pressed by the argu¬ 
ment that the accused persons were 
not afforded an opportunity of being 
represented at the local inspection 
an I before deciding as to the eff ect of 
such an omission we deemed it best to 
call for a special report fmm the 
Special Judge as to his procedure. 
From this it appears that the argu¬ 
ment is based on no foundation. Pre¬ 
vious intimation of the inspection had 
been given to both the defence vakils; 
and one of them Mr T. M Kunhunni 
Nedungadi was actually present on 
behalf of all the three appellants. On the 
whole, I do not think that the Special 
Judge in this case has used his local 
inspection illegally, or in such a way 
as to prejudice the accused. 

As regards the point based on S. 342, 
it has been held in a recent case, 
R. T. Wo. 160 of 1922, in whioh I was 
one of the Judges that S. 342 does 
not make it legally incumb nt on the 
Magisti’ate to further question the 
accused with reference to the evi¬ 
dence elicited from the prosecution 
[witnesses, after the framing of the 
jcbarges, when they are re-called by 
jthe Magistrate under S. 256, Criminal 
jprocedure Code. It may be highly 
jdeairable that he should so question 
fthe accused, if the evidence contains a 
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new matter of importance but afteri 
carefully scrutinizing the evidence 
in this case elioited on re-call, I dq 
not think it can be classed in that 
category. The learned counsel for 
the appellant has referred us to three 
passages in the recall evidence of the 
most important witness P. W. 1. One 
is:^ 

“As there were thicker jungles on 
Krishnan Nair’s side of the paddy 
field, I went there. The jungles on 
Krishnan Nair’s side of the paddy 
field are thicker than those on my 
side.” 

The second is : 

“The place where P. W. 5 hid was 
only 10-15 f^et from where I was ; 
but I never saw him at the time.” 

The third is : 

“I say that the well of the deceased’s 
house is visible from my house. I 
could also see persons drawing water 
from that well from my yard.” 

None of these passages appear to 
me to contain such new and important 
matter that it could be said that the ac¬ 
cused were prejudiced because they were 
not asked what they bad to sav with 
respect to them, especially if it is 
remembered that they were defended 
in the Lower Court. As regards the 
latter two points, the Special Judge 
in paragraphs 17 and 18 of his judg¬ 
ment has recorded that he thinks 
that P. Ws. I and 5 must have seen 
each other, although they say they 
d'd not, and be feels very doubtful 
whether P. W. 1 could have witnessed 
from his house next morning the 
dragging of the deceased to the well. 

As regards the thickness of the jun¬ 
gle all he says is; 

“Thera is a thick jungle to the South 
and West of the house. At night 
time it would be safe enough to hide 
where the witnesses say they did, and 
to watc’ what was happening.” 

I do not think that any of these 
points are points on which it was 
imperatively necessary to further 
question the accused. I would dis¬ 
miss both these legal objections to the 
trial as untenable. 

Passing to the merits of the case# 

I may observe that the important , 
question is whether the statements of 
prosecution witnesses I, 3, 5, and 7 
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that they observed the three appellants 
either among the daooits, or taking 
part in the actual murder of Krishnan 
Nair anddisoosing of his body can he 
accepted. One of the witnesses P. W, 
1 is said to have made a statement to 
the Deputy Superintendent of Police 
at Calicut, five days after the OiTence, 
in which he gave an account of what 
occurred and named six persons in¬ 
cluding the three appellants as 
among the Moplas who looted the 
house and murdered Krishnan Nair. 
It has been objected that this state¬ 
ment, Kx. A., is not admissible in 
[evidence- The Deputy Superinten¬ 
dent of Police is an Officer legally 
competent to investigate the fa^ts of 
the murder and dacoity, within the 
meaning of S. 1^7 of the Indian 
Evidence Act, S 55L, Criminal 

Procedure Code. The re:tuirements 
of S 157 are therefore complied 
with, and I cannot accept the con¬ 
tention that Ex A which records the 
statement t iken down by that officer 
is inadmissible, because it was not 
recorded as required by S, 154 
Criminal Procedure Code. At the 
time when it was made, the rebellion 
was in full [)rogrcss and it was im¬ 
possible to fulfill the requirements 
of 8. L54. The st^Uement in ques- 
tion was undoubtedly the first infor¬ 
mation given to Police of the com¬ 
mission of this crime atid it is not 
affected by any siK'h provision of l iw, 
as is contained in S 162. Criminal 
Procedure Code, which renders state¬ 
ments of wit le-^ses to a Police Officer 
in the course of an investigation in¬ 
admissible in evidence It is admitted 
that it W'^tuld have b ^en open to t 
Deputy Superintenrient to give oral 
evidence of what P W. 1 told him 
and even to refresh his memory by 
a reference to Ex. A, and in the 
absence of a specific legal prohibition, 
I am prepared to hold that it was 
open to the Court to take in evidence 
liis written record of what P-W. I 
actually said to him- The inclusion 
of these appellants in a statement 
made so early after the crime (having 
regard to the conditions of the coun¬ 
try) seems to be an important piece 
of corroboration of the identification 

of the appellants by witnesses in the 
Special Court. 


I feel however considerable doubt 
as to whether we can accept the evi¬ 
dence of P.Ws. 5 and 7, as to the 
second heating of Krishanan Nair by 
the appellant which is said to have 
caused his death. The Special Judge 
himself seems to entertain some 
doubts as to whether the witnesses have 
not to some extent added to what they 
saw, and it is curious that all the 
four witnesses with one accord as- 
crib ’ to these three appellants before 
us all the actions leading up to, or 
connected with the death of Krishnan 
Nair. It is these three men and one 
other absent man named Aidruman 
who are said to have beaten him, 
when they first came to his house, to 
have dragged him out at midnight 
and beaten him again and caused his 
death and lastly to have dragged his 
body to the well in the morning. It 
would seem as if none of the other 
22 rebels took any part in any 
of this. I doubt very much whether 
the midnight beating was watched 
by arty of the neighbours and I can¬ 
not a^reee with the Special Judge 
that it is likely that P-W. 7 would 
have ventured to come down out of 
the jungle and penetrate into the 
compound of Krishnan Nair to sef' the 
final act of the murder. The prelimi¬ 
nary beating clearly did not cause the 
man’s death, and it cannot be said that 
l) 0 cause the appellants draggad the 
body to the well in the morning, it 
must be taken that it was they who 
beat him to death at midnight, espe¬ 
cially in view of the number of the 
gang. Nor do 1 think it can be said 
that the murder of Krishnan Nair is 
shown to be part of the common in¬ 
tention of the dacoits, so that all the 
members of the dacoit gang could be 
convicted of the murder. 

I think that the conviction for 
murder must be set aside. As regards 
the conviction for dacoity, I see 
no reason whatever for doubting 
that these appellants took part 
in the dacoity and were recog¬ 
nised by the witnesses. The alle¬ 
gations of enmity and the alibi evi¬ 
dence adduced for the defence have 
been dealt with by the Special Judge. 

I would set aside the convictions 
for murder confirming those for 
dacoity and, in place of the sentence 
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of death, sentence each of the 
three appellants to transportation for 
life. 

Odgers, J.—In this case two pre¬ 
liminary points have been taken on 
behalf of the accused, either of which, 
it is said, amounts to an illegality and 
would, therefore vitiate the trial. The 
first is that the Special Judge made 
an inspection of the locality, where 
the crime is said to have been commit¬ 
ted and, further, that he tested the 
statements of certain of the prose¬ 
cution witnesses by his personal 
observation of the spot. The second 
point is that he failed to examine the 
accused under Sect. 342, Criminal 
Procedure Code. 

To deal with the first point ; The 
trial of the case began on the 9th of 
September, 1922. The inspection by 
the Special Judge is said to have 
taken place during the trial. S. 
556, Criminal Procedure Code, Expla¬ 
nation, lays down that a Judge or 
Magistrate shall not be deemed to be 
a party, or personally interested, with¬ 
in the meaning of the section “by 
reason only that he has viewed the 
place in which an offence is said to 

have been committed.• • - • - and 

made an enquiry in connection with 
the case.” There are certain authori¬ 
ties which have been cited to us, in 
support of the contention taken for 
the accused. The most important 
from our point of view is that con¬ 
tained in Queen Empress v, Manikhem 
('), where it was held that a Magis¬ 
trate’s view of the Incusdn quo was what 
influenced him in finding that the 
complaint of actual damages being 
caused was true and that the defence 
that no damage was caused was 
false. The learned Judges there say ; 

“We are satisfied that such inspec¬ 
tion should only be made for the pur¬ 
pose of enabling the Magistrate to 
understand better the evidence which 
is laid before him and it must be 
strictly confined to that.” 

To this we would add that where 
any inspection is made with the 
object stated, the Magistrate should 
invariably be accompanied by both 
parties or their representatives. This 
view finds support in Sadhema Upa~ 
dhya v. Queen Empress (4) where the 

U) 11896] 23 Cal. 32^ 
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investigations of the Police preli¬ 
minary to a trial had been directed 
to a considerable degree by a Ma¬ 
gistrate. That was held to disqualify 
the Magistrate from trying the case. 
Bohbon Sheik v, Emperor (2) where 
the two learned Judges, who originally 
heard the petition differed: Stephen 
J,, was of opinion that a Magistrate 
may visit the scene of an alleged 
offence, in order to test the evidence 
he has heard on a question of fact, 
Woodroffe, J,, on the othe- haiid 
held that as it was a matter 
of speculation how far the 
Magistrate was influenced by what 
he saw, as distinguished from what 
was deposed to, the trial was vitiated. 
The third Judge Chatterjee, J,, agreed 
with Woodroffe, J„ on the ground 
that the Magistrate had done more 
than merely view the place, for the 
purpose of following or understanding 
the evidence and testing it. The 
Magistrate had imported into his 
judgment matters of opinion and that 
was an error of procedure- that 
might have prejudicially affected the 
accused. In Atior Rai v. Emperor (5) 
where the question was somewhat 
different, namely, the effect of the 
failure of the Judge to place on 
record the results of a local 
investigation, the learned Judges 
held that a Magistrate may view the 
place of occurrence, in order to 
follow or understand the evidence. 
On the contrary, there is the opinion 
of an Ex-Chief Justice of this Court, 
Sir Arnold White, in 2 Weir’s 
Criminal Rulings 728, where he was 
of opinion that the amendment to the 

b xplanation of S. 556, Criminal 
Procedure Code> was apparently 
to meet the decision in Queen 
Empress v, Munikem (1) and that the 
judgment of a Magistrate is not viti¬ 
ated by the fact that he inspected the 
locus in quo and stated in his judgment 
what he saw there. 

Sitting as a single Judge, Sir John 
Edge, C. J., in In the matter of the 
petition of Lalji (3), said : 

“ It is highly convenient that a 
Magistrate should go and see the 


(5) [1912] 39 CaL 476—16 C.W.N. 

426-15 C L.J. 403—13 Cr.LJ. 
156-13 LC, 844 
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locality for himself, if the evidence is 
conflicting, or if the guilt or innocence 
of the party depends upon local 
peculiarities of situation, v/hich can¬ 
not be understood except by the 
Magistrate seeing the place himself”- 
The judgment is illustrated with 
special reference to a dacoity, which 
is also the subject of the present case 
before us. There seem to me strong 
grounds for the opinion that the 
amendment of the Explanation to 
S. 556, Criminal Procedure Code was 
devised mainly to overcome the 
rulings referred to above, in Queen- 
EmpresH v. Manikeni (1) and Sulhama 
Up(vlh}j(i. v. Queen-Einpre.s>; (4), and 
that, if this is so, the authority of 
Queen-Empress v. Maniketn (1), must 
be taken to have been shaken. Hold¬ 
ing then, as I do, that the harned 
Judge did not disqualify himself from 
trying the case by reason of his hav¬ 
ing held an inspection of the spot, 
the question arises whether any 
material prejudice has arisen sufficient 
to say that a failure of justice has 
occurred. Again, we have called for 
a report from the Special Judge as to 
whether or not the vakils for the 
defence were present at his local 
enquiry. The answer is in the affirma¬ 
tive and the Special Judge also reports 
that he gave previous notice to the 
vakils for the defence of his intention 
to inspect the locus in ([uo The learned 
Judge did not “spring any opinion of 
his own” nor any facts observed by 
him in hiS local investigation upon 
the accused, who as stated were 
defended, for the first time in his 
judgment, for he recalled as Court 
witnesses the prosecution witnesses, 
who had previously described the hid¬ 
ing places they took up and from 
which they alleged they witnessed the 
stages of the crime. These witnesses 
on re-call by the Court were further 
cross examined by the defence, so that 
any opinion that the Judge had 
formed from the local inspection came 
through the prosecution witnesses as 
Court witnesses. From these consi¬ 
derations, I am unable to say either 
that the Judge acted illegally, or that 
any material irregularity resulted to 
the prejudice of the accused. 

The second point under S- 342, 
Criminal Procedure Code, can be very 


shoitly dealt with. Tn my opinion, 
this case does not fall within the Full 
Bench judgment recently delivered by 
this Court in CrimiT^al Revision Case 
No. 381 of 922 [Vorisai Ro^dher, in. 
re (6)] There the learned Chief 
Justice says : “in my judgment, the 
words ‘ after the prosecution witnesses 
have been examined’ (citing the 
words of S. 342) *’ mean after the 
prosecution has finished calling evi¬ 
dence”. If fresh evidence is called by 
the prosecution after the charge has 
been framed, then on the- termination 
of that evidence the accused must be 
examined under the section ”. The 
short answer to the objection really 
is that the prosecution here called no 
fresh evidence, the prosecution wit¬ 
nesses as stated above having been 
recalled by the Court and re-cross- 
examined by the defence. On the 
question of prejudice to the accused, 
it is pointed that there are three 
important points on which the Court 
should have questioned the accused. 
They are all contained in the re¬ 
examination of P-W. 1 by the Court. 
They are as follows: — 

(1) As there were thicker jungles on 
Krishnan Nair’s side of the paddy 
field I went there. (2) When the Court 
inspected the place, P W. 5 showed 
the Court where he hid. That place 
was only 10 to 15 feet from where 
I was but I never saw him at the 
time. (3) I say that the well of the 
deceased’s house is visible from mv 
house. 

As before stated, the witnesses 
were re-cross-examined by the vakil 
for the defence and it cannot, in my 
opinion- be said that the interests of 
the accused in any way suffered by 
the accused not being re-examined 
under S. 342, Criminal Procedure 
Code. This disposes of the prelimi¬ 
nary objections. 

With regard to the merits, I do not 
propose to say more than that I have 
had the advantage of reading the 
judgment of my learned brother and 
I agree with him as to the view he 


(6) 1923 Mad. 609—46 Mad. 449-- 

44 M.L.J. 567—17 M.L.W. 722— 
32 M.L.T. 385—(1923) M.W N 
477—73 LC. 163 (F.B.) ' ’ 
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Takes of Exhibit A and of the rest of 
the evidence adduced in this case. 
On the whole, I think it would be 
unsafe to act on the testimony of the 
prosecution witnesses as to the 
identification of the actual murderers 
of the deceased. I agree with the 
conviction and sentence proposed. 

Conmction altered. 
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Phillips and Deva])OSs, jj. 

Koppassa Menon, Kenoth Achan— 
Plaint.ifl—Appellant. 

V. 

Karumathil Kalliani Avivia and 
others —Defendants—Respondents. 

F. A. No. 213 of 1920 D/-28th 
February 1923 against the decree of 
the Sub. J. South Malabar, in 0. S 
No. 42 of 1917. 

Malabar Law — Tar” ad—Pnvcra of Kar^ 
navan Rene.u al of Kanom before expiry of 
period valid oidy f r necessity — Renewal 
before- -time but tn lake itimedi de effect 
valid—Avoidii g liHgatiim a nece.-<»ity. 

A renewal of a kanom by a karnavan befo"e 
the expiry of its period, when such renewal 
is to take efft < t from tiie date of expiry, is 
not valid, unless it is shown to be for neces¬ 
sity A karnavan s po'jition is somewhat 
higherthan that of a Hindu widow and in 
tact, he has, in some respects, greater powers 
than a manager o' a joii t Hindu family. 3 M. 
169 Ref. He has full powers of management 
of the family p'-opetty and is even allowed to 
give kanoms of the tarward property without 
necessity although the kanom amounts to an 
alienation rf immoveab’e property. The 
chief rea'-on for holding that nec<ssity must he 
proved in order to va'idate a renewal executed 
before the expiry of t' e subsisting kanom is 
that it is impossih’e to predicate some years 
in advance what the sfateof affairs will be 
when the original kanom ea:and what 
incidents should be imposed in order to make 
the demise beneficial. But where a particular 
demise is to take effect at once the above coo- 
sideratio” doe^ not come in to play. If therefore 
a karnavan can ohrain the consent of kanora- 
dar to a premature renewal to take effect 
from that date, it does not necessarily follow 
that it is an act of bad management, even if 
necessity be net proved. Where the litiga¬ 
tion was avoided bv the compromise, the 
transaction must be entered into bona fide 
and for the benefit of the estate. It is not 
neoe8oa»‘y for a contracting party to prove that 
the estate did, in fact actually benefit. 

{P 700 C 2; P 701 C 2. P 702C 2] 

T. R. Ramachanira Aiyar^ A, S. 
Venku Aiyar and P. Gavinda Mcnon — 
for Appellant. 


C.Maihavan Nair and F.S, Narayana 
swami Aiyar—for Respondents. 

Phillips, J.— The facts of this case 
are as follows ; A previous Kar¬ 
navan of the plaintiff’s tarwad 
granted a Kanom of Rs. 12,000 and 
odd to one Thappan Nayar on the 
11th of May, 1896, and subsequently 
on the 30th of June, 1902, executed 
a puramkanda deed for Rs. 1,350 
under which the original term of 12 
years grtntedin 1896 w^s extended 
for another 12 years, from 1908. 
Thappan Nayar was, accordingly, 
entitled to hold the -property until 
1920 Subsequently, Thappan Nayar 
transferred Rs. 6,000 of the kanom 
to defendants 1 to .3, the 1st defendant 
being the wife of Raman Nayar and 
the daughter of Thaopan Nayar, The 
remainder of the kanom passed to 
Raman Nayar, thehusbai.d of the 1st 
defendant. In 1914, the lOth defend¬ 
ant, who had then become the 
karnavan, executed two demises one 
in favour of Raman f'Jayar and one 
in favour of defendants 1 to 3. These 
demises renewed the existing tenure 
for a period of 12 years from their 
date, namely, until 1926. The plain¬ 
tiff the senior anandravan of the 
tarwad, has now brought suits to set 
aside these demises as not being bind¬ 
ing on the tarwad. The case against 
Raman Nayar has already been 
disposed of and we are t ow only con¬ 
cerned with the demise in favour of 
defendants 1 to 3. In the Lower 
Court the plaintiff’s suit has been 
dismi'ised and he appeals. 

It has been consistently held in 
this Court that a renewal of a kanom 
by a karnavan before the expiry of 
its period, when such r^mewal is to 
take eife('t from the date of expiry, 
is not valid, unless it is shown to be 
for necessity ; and it is the appellant’s 
contention that the plaint demise, is, 
in eject, a renewal of the puram- 
kadan deed granted in 1914 for a 
period of 6 years from 19'0, and that, 
therefore, unless the necessity for the 
transaction is proved, it is not valid 
and binding on the tarwad. The case 
is not, however, quite so clear as that; 
for, in all cases of renewal a fee is 
payable by tenant to the tarwad, 
varying in amount according to cir- 
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cumstances. Ordinarily therefore, the 
renewal fee is payable every ll years 
and in this case the tarwad would not 
have been entitled to a renewal fee 
until 1920; whereas, a fee ol Rs. 500 
for this document was received by 
the kcirnavaa in 1914, although the 
prior demise for which also a fee had 
been paid did not expire until 1920. 
The prictijal ed’ect of the demise, 
therefore, is that the tenant has the 
right to hold the property for an ad¬ 
ditional 6 years but has, in fact, paid a 
renewal fee for 12 years. The tarwad 
lost the ng it to redeem for a period 
of 6 years but gains wnat is, in edect, 
the renewal fee payable for 6 years. 

•’he demise has been justified by 
the defendants on three grounds : U) 
that it wa,-i executed for necessity ; 
(2) that, as the puramkadam deed was 
an invalid deed and it w as a renewal 
before the date of the expiry of the 
kanoin, the kaaom was the only valid 
demise in existence in 1914 , and (1) 
that the demise was executed in set¬ 
tlement of a boanji le dispui-e between 
the parties. I do not think it neces¬ 
sary to discuss the first two grounds 
in this judgment ; for, I am satisfied 
that on tie third ground the defend¬ 
ants must succeed. Defendants 1 to 
3 were holding the property under the 
puramkadan demise of 1902. but the 
succeeding karnavan, the present 10th 
defendant, sent a notice in 1914, 
demanding surrender on the payment 
of the kanom amount and value of 
improvements. A reply was sent by 
the 1st defendant's husband, a High 
Court Vakil of some standing, to tne 
effect that the kanom of lo9tj had 
been renewed by the puramkadan 
deed of 1902 and that tne lOta defend¬ 
ant had no right to evict until the 
expiry of term under tne latter. In 
the first place, it is contended for the 
appellant that there was no real 
dispute between the parties and that, 
therefore, this demise cannot be 
treated as in the nature of a compro¬ 
mise and, consequently, that, if tnere 
was a dispute, the compromise, not 
being entered into for the benefit of 
the tarwad, is invalid. A large 
number of cases have been cited as 
to the circumstances in wnich a 
compromise entered into by a qualifi¬ 
ed owner should be recognised as 
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binding on the estate ; but most of 
these refer to the case of compromises; 
entered into by widows. A karnavan’s 
position is, however, somewhat higl.en 
than that of a Hindu widow and, in 
fact, a karnavan of Malabtr tarwad 
has, in some respects, greater powers! 
than a manager of a joint Hindu] 
family, as pointed out in Kunk^nno^ 
Hajee v. Kuttiath Hajee (1). Hq 
has full powers of management of th^ 
family property and is even allowedl 
to give kanoms of the tarwad property! 
without necessity, although the! 
kanom amount? to an alienation of] 
immoveable property. This power 
therefore, one which is not possessed 
either by a widow or by a manager 
of a Hindu family, except in cases of 
necessity. The chief reason for 
holding that necessity must be proved 
in order to validate a renewal execut¬ 
ed before the expiry of the subsisting 
kanom is that it is impossible to 
predicate some years in advance what 
the state of aifairs will be when the 
original kanom expires, and what 
incidents should be imposed in order 
to make the demise beneficial. In t iis 
case, however, the plaint demise is to 
take ecfect at once and therefore the 
above consideration does not come 
into play If therefore a karnavan 
can obtain the consent of a kano ndar 
to a premature renewal to take eject 
from that date, in my opinion, it does 
not necessarily follow that it is an act 
of bad management, and even if neces¬ 
sity be not proved, for the karnavan 
has full powers of management, an J is 
in a position to decide whether the 
transaction is a prudent one or not 

A somewhat diiferent view has been 

taken in Vata Vatta Nair v. Kanath 
Putfien ICiippassan Menoti (2)* 

but in the present case I think the 
validity of the demise can be sup- 
ported on other grounds, without 
deciding this question here. 1 think 
that, even if we take it that the 
karnavan’s powers in this iustance 
are no higher than those of a Hindu 
widow, the transaction can be justified 
on the ground tfiat it was entered into 
bonaji Le for the benefit of the tarward 
vide Ramsumran Prasai y. Sfiyam 

{!) [188113 Mad., 169. ^ 

(2) [1^19] 36 630-51 I.C. 740. 
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Kaviari (3). The puramkadan demise 
of 1902, was outstanding and, as it 
had been granted before the expiry 
of the prior demise, it would be in¬ 
valid, unless, it were granted for 
necessity. It was, of course, alleged 
that it was granted for necessity, but 
that was a fact which the defendants 
would have to prove; on the other 
hand, if they did prove it, the defend¬ 
ants would be entitled to hold without 
payment of any further renewal fee 
till 1920. By compromising the claim, 
therefore, the 10th defendant allowed 
the defendants to remain in possession 
for a further period of 12 years on 
payment of a renewal fee which would 
not become due until G years later. 
There is evidence that there were 
other disputes also. The Isi defend¬ 
ant’s husband who, as I said before, 
is a High Court Vakil of some 
standing, says, The znd defendant 
repudiated the demise under Ex. XXL 
and threatened to recover the property 
on the strength of Ex. XX. Therefore, 

I consented to give up the unexpired 
period secured by Ex. XXI and to 

accept a fresh demise from him” . 

“ 1 was induced by my friends Mr. 
P. Kunnan Nayar and Mr. M. Nara- 
yana Menon to gi^e up my term and 
take a renewal/' These two friends 
are a High Court Vakil and a First 
Grade Pleader respectively, the 
former being the vakil for Raman 
Nayar, the 1st defendant’s husband, 
and the latter the 10th defendant’s 
vakil. They were both examined and 
they both said that there was a 
dispute about this demise and also 
disputes with regard to other property 
and that in settlement of these dis¬ 
putes, the plaint demise, as well as 
the demise in favour of Raman Nayar, 
was executed. 

The next question is whether that 
compromise was entered into, for the 
benefit of the estate, the allegation 
being that the karnavan entered into 
the compromise, in order to secure the 
renewal fee for his own purposes, and 

(3) 1922 P. C. 356—1 Pat. 741— 
49 I. A. 342—25 Bom. L. R. 634— 
21 A. L. J. 18—27 C. W. N. 269- 
44 M. L. J. 751—16 M.L.W. 956- 
31 M.L.T. 200—3 Pat- L.T. 749— 
69 T. C. 71 (P. C.) 


that as there was no present necessity 
for the money, it was an improvident 
act, in that it alienated the property 
for an additional 6 years. No doubt, 
it is technically an alienation; but, if 
the circumstances of the case are 
thoroughly examined, it is only an 
alienation in the technical sense. 
The property was outstanding on the 
mortgage for nearly Rs. 14,000, which 
apparently the karnavan was not 
in a position to pay; and the only 
effect of the renewal was to put it out 
of the power of the tarwad to redeem 
the property for a further period of 
6 years ; and it was very unlikely that 
they would be in a position to redeem 
at an earlier date , nor is it apparent 
that an early redemption would be 
btneficial to the tarwad. No additional 
money was borrowed and conse¬ 
quently, nofrqsh burden imposed on 
the tarwad ; but» on the contrary, a 
sum of money was received for the 
benefit of the tarwad. Taking this 
circumstance into consideration and 
the fact that litigar.ion was avoided 
by the compromise, it appears to me 
that the transaction was certainlyj 
entered into houa fide and for the 
benefit of the estate. I am not prepar¬ 
ed to accept the contention that it 
is necessary for a contracting party 
to prove that the estate did. in fact, 
actually benefit ; and therefore, the 
suggestion that the money paid to the 
karnavan was appropriated by him 
for his own purposes and that the 
estate did not benefit at all need not 
be taken into consideration. If the 
contracting party is satisfied that the 
compromise is a bona fide one and 
that, in the ordinary course, a benefit 
will accrue to the estate, it is not 
necessary for him to prove that it 
actually did so, as against the allega¬ 
tion that the benefit which should have 
accrued was fraudulently misappro¬ 
priated by the karnavan. A contract¬ 
ing party cannot presume that there 
will be a fraudulent misappropriation; 

and, unless he is a party to that 
fraud and actp in collusion with the 
karnavan, he is entitled to protection- 
Whether therefore, the 10th defend¬ 
ant did or did not spend the money 
received by him for the benefit of his 
tarwad is in this case immaterial, as 
it is not alleged that there was any 
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collusion between defendants 1 to 3 
and the 10th defendant in this respect. 
The money was paid to the Karna- 
van for the benefit of the tarwad, and 
consequently the transaction was one 
beheficial to the taiwad, although 
subsequently that benefit was misap¬ 
propriated by the Karnawan. 

On these grounds I think that the 
Subordinate Judge’s decision is cor¬ 
rect and dismiss this appeal with 
costs. 

Devadoss, J.—I agree. 

As regards the memorandum oP 
objections we do not think that a 
successful party should be made to 
bear the loser’s costs, save in excep¬ 
tional cases, such as when his false 
contentions have been the cause of 
unduly swelling his opponents’ costs. 
That is not the case here. We accord¬ 
ingly direct in modification of the 
Subordinate J udge’s order that each 
party do bear his own costs in the 
Lower Court and also of the memo¬ 
randum of objections. 

Aj)! >0(1 Id} -s nt} ssi ■- /. 
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Oldfield and Devadoss, JJ. 

Venkiteswarayyan and another — Ap¬ 
pellants. 

r. 

Aswatha -Varayanan and others — Res¬ 
pondents. 

S. A. Nos. 2127 and 2128 of 1920, 
D/- 23rd March 1923 against the 
decrees of the District Court, South 
Malabar, in A. S. Nos. 17 and •'J of 
1920. 

(a) Civil P. C.. 0. 21 R. 57 —Does not apply 
inhere the Court and the party both think that 
there is no attachment. 

The default of the decree-holder referred to 
in Order 21, Rule 57, cannot be constituted 
either by his absence from the sale or his failure 
to bid at the sale, but must be a default in the 
discharge of so ae obligation laid on him by the 
Code or the rules fram<»d under it. The Sfction 
as a whole is applicable only to cases, in which 
the stage of attachment has been passed and in 
which the Court »s conscious that the next 
stage is intended and is not applicable where 
no one concerned, neither the party nor the 
Court was conscious of the true facts and 
where, if there was in fact au attachment, tho 
party and the Court were not aware of it and 
w’ere proceeding as though there were none. 

[P. 703 C 1, P. 704 C. 2: P. 705 C 1.] 
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{h) Waiver—None where right not known. 

There can be no waiter in ignorance of the 
existence of the rights alle^-ed to have been 
waived. [P. 705 C 2,] 

C. V. AnanthakrisUna Aiyar and C S, 
Swammadhan—iov Appellants. 

The AdvocateMeneral and H- Nara~ 

ijana Aiyar- for Respordent^. 

Judgment—2nd and 3rd plaintiff 
appellants, are here to contend that 
the lower appellate Court erred in 
holding that Exhibit C was executed 
during the pendency of an attach¬ 
ment, effected by a decree-holder, now 
represented by the 6th Defendant- The 
lower appellate Court no doubt was 
right in holding that the attachment 
under Exhibit I was not terminated by 
the dismissal, with which the pi-oceed- 
ings closed. It is only necessary to 
say with regard to that conclusion 
that it might have been reached more 
shortly because the default of the 
decree-holder referred to in Order 21, 
Rule 57, cannot, in our opinion, be 
constituted either by his absence from* 
the sale or his failure to bid at the 
sale, hut must be a default in the dis¬ 
charge of some obligation laid on him 
by the Code or the rules framed under 
it. 

Having reached that conclusion, 
however, the low. r appellate Court 
did not go on to consider the result of 
the subsequent proceedings in Exhibit 
II. Exhibit II was another application 
for attachment, which was dismissed 
on 20-7-1914, because the decree-hold¬ 
er failed to produce the schedules 
called for. A day before thac dismissal 
Exhibit C had been executed, it is 
urged, during the pendency of an 
attachment. The plaintiffs’ conten¬ 
tion is that the attachment under 
Exhibit I was terminated by the order 
of dismissal of 20-7-1914 and that 
Exhibit C executed the day before that 
dismissal would' become effective, 
when the attachment came to an end! 
In this connection reliance has been 
placed on the reference in S. 64 C. P. 
C., to a transfer made pending an 
attachment, as void, as against all 
claims enforceable under the attach! 
ment, the argument being that, when 
the attachment ceases and there are 
no longer any claims enfoiceable 
under it, there is no reason why the 
transfer should not be regarded as 
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Talid. On the question raised in con¬ 
nection with the proceedings evidenced 
by Fxhibit II the lower appellate 
Court has expressed no opinion 

SljWe must accordingly call on it for a 
revised fi ding on the question whe¬ 
ther j xhibit C is void because of the 
order of dismissal included in Exhibit 
IL The lower appellate Court’s 6nd- 
ingmust be returned within six weeks; 
and seven d»ys for objection- It will, 
on the return of the finding, be open 
to the respondents to argue the ques¬ 
tion raised by issue 7 at the trial. 

S. A. No. 2128 of 1920 will stand ad¬ 
journed pending return of the finding 
in S. A. No. 2127 of 1920. 

[Thesesecond appeals coming on for 
final hearing on Thursday the 22nd 
day of March 1923, after the return of 
the finding from the lower appellate 
Court upon the issue referred by this 
Court for trial in S. A. No. 2127 of 
1920, and the cases having stood over 
for cnn^iideration till this day the 
Court delivered the following:—] 

Judgment— The appellants, 2nd 
and 3rd plaintiffs, sued for re¬ 
demption on two documents Exhibits 
C and D. The defence at present 
material was that i xhibits C and 
D were taken during the cur¬ 
rency of an attachment of the pro¬ 
perty by the 5'h defendant, conte«:ting 
respondent here, who has since become 
the owner of that property hv purchase 
from the purchaser at the Court sale, 
which subsequently took place. Before 
the remand we decided that the 5th 
defendant's attachment was subsisting 
notwithstanding the dismissal nf the 

5th defendant’s execution-petition on 
22-4-1914. We have now to deal 
with the lower appellate Court’s find¬ 
ing on remand, that the attachment 
was not terminated by the order of 
dismissal on a subsequent execution- 
petition passed on 20-7-1914. The im¬ 
portance of that is that, if there was 
such a terminat'on of the attachment, 
Exhibits C and D (it is not disputed) 
would, so soon as there was no attach¬ 
ment and no obstacle to their doing 
so, become binding on the property. 

We agree with the lower appellate 
Court’s conclusion but not for the 
reasons it has given. For it held that 
there was no default by the decree- 


holder» 5th defendant, such as Order 
21, Rule 57 contemplates, on the 
assumption that the failure to produce 
schedules, on account of which the 
execution-petition was dismissed, wasj 
a failure t • produce schedules for the, 
purpose of framing the sale procla¬ 
mation and that therefore it was notl 
a failure to comply with any order, 
which the executing Court was enti-I 
tied or bound to make. That assump-j 
tion was untenable. For it is clea: 
from the record that everyone, the| 
decree-holder and the Court, mistaken-! 
ly thought t^'at the previous attach-i 
ment had been raised and that th 
stage, at which schedules were neces-l 
sary for framing the proclamation] 
had not been reached That is clea 
from the order on execution-p»^tition, 
Exhibit IL There is the first orde: 
after its receipt, being that o 
11-7 1914, “Pay batta for attach¬ 
ment;” and next that of 14-7-1914. 

“ Batta paid, produce schedules.” 
There is no reference to any return of 
the warrant of attachment ; and there 
is no doubr that attachment was 
thought necessary and so process had 
been filed and that no attachment had 
been completed. There was so far no 
question of the further stage of fram¬ 
ing proclamation Wt^echer, if that 
stage had beet, reached, non-compli¬ 
ance with the Court’s ord®r to produce 
schedule would have been a default 
within the meaning of Rule 57 need 
not be decided It is clear that the 
lower appellate Court has neglected 
the material evidence on this matter 
and that we must proceed on the foot¬ 
ing that the schedules were required 
for the making of an attachment, such 
schpdules being required for the affix¬ 
ture in various places and for the 
making of the proclamation by beat of 
tom-tom under Rule 54( 3). An at¬ 
tempt has been made on behalf of the 
5th defendant to contend that failure 
to pro luce them was not a default 
within the meaning of Rule 57 and 
that the order of dismissal was there¬ 
fore not passed under that rule. A= 
we are deciding the case on another 
and wider ground, we need not pursue 
that. For we cannot accept the con¬ 
tention, beca^ise we think that either 
under the Code or in the exercise of 
-ts inherent power to make orders 
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necessaryfor the prosecution of the peti¬ 
tion before it the - ourt had power to 
require sueh schedules to be produced. 

The wider ground, on which we 
decide the petition, is that even'feo the 
order cannor in the circumstances be 
regarded as having been made under 
Rule 57. It is true that the conditions 
specified in Rule 57 are at first sight 
satisfied.^ i’ho Court was unable to 
proceed further with the application 
for execution. There was default by 
the decree-holder. The property had 
been attached in execution of a decree. 
But that does not entail that the 
section has in substance been complied 
with. No doubt the 6rst six words of 
the section. Where any property 
has been attached” are literally satisfi¬ 
ed in the pre'^ent case. But, we are 
not prepared to hold that such literal 
satisfaction is suificient. It seems to 
us that the section as a whole is ap¬ 
plicable only to cases, in which the 
stage of attachment has been passed 
and in whi^:h the Court is conscious 
that the next stage is intended and is 
not applicable to an abnormal case, 
such as that before u«, where no one 
[concerned, neither the party nor the 
'Court wa*^ conscious of the true facts 
and whore, if there was in fact an 
attachment, the party and the Court 
were not aware of it and were pro- 
[ceeding as though there were none. 
That is clear from the nature of the 
procedure enjoined on the Court. Two 
courses are open to it, either to dis¬ 
miss the application with the impli¬ 
cation that the attachment ceased 
exist, in which case what may be des¬ 
cribed as a quasi penal consequence 
shall be assumed or, for any sutficient 
reason, to adjourn the proceeding to a 
future date. It would be contrary to 
all principles that the Court should be 
supposed to be making its choice 
between the two alternatives, one of 
which results in the imposition of a 
penalty when it is not aware of the 
true facts. The order in respect of 
which default is contemplated, mast 
clearly be one, which could be made 
after attachment, not one, as here, 
appropriate only before it. Taking 
this view, we hold that Order 21, Rule 
57 was not applicable to the present 
case or to the order of dismissal now 
under coiidlderaiion at all. 

mi U—69-90 


Reliance is then placed on behalf of 
the plaintiifs on the fact- that Uie order 
of dismissal was n*-ver set aside on 
appeal or in the alternative at the 
decree-holder by applying again for 
attachment must be taken to have 
abandoned or waived the. attachment 
already male and still subsisting As 
regards the absence of appeal we ob¬ 
serve that tf^e question whether an 
order was really passed under Uule 57 
and whether it has the implication 
referred to in the last sentence of that 
rule is in our experience always a 
difficult otje, and it is perhaps to be 
desired that ttie rule should impose an 
obligation on the Court to express that 
implication clearly j so as to include in 
its disposal a clear expression of that 
implication, when it intends it. The 
difficulty is that t ie character of the 
order, which is made in many cases in 
the absence of ttm judgement oebtor, 
is not in controversy until after time 
has elapsed and ii is necessary in some 
future proceedings to determine its 
effect. The argument before us how- 
ever can be d alt with shortly. For 
after our conclusion that the order of 
dismissal was not pa^ ed under ^ule 
57 at all it is immaterial ihat there 
war no appeal ; for an apptal could 
have secured no purpose, when the 
order in question bad no effect on the 
previous attachment, whicn it was! 
necessary to displace. As regards) 
waiver, the answer is equally simple.! 
For it is a general principle that there' 
can be no waiver in ignoranc* of the; 
existence of the rights alleged:to have 
been waived. 


Taking this view, we accept the 
finding and hold that the first attach¬ 
ment was never determined a id that 
therefore Exhibits C and D, made 
during the atta hment which never 
ceased, have never become effective. 

This failing the appeal has been 
argued on another ground that Exhibit 
O, the order on a claim petition by 
these plaintiffs, snst lined Exhibit D to 
the extent of Rs 630 actually secured 
by it and that thertfore the pl^intiifs 
should have had a d ere* to obtain 
pessession on payment of R . 6 0 This 
argument was taken very ob.scurely if 
at all, in the grounds of appeal in this 
Court. It can be dealt with very 
shortly. First the right to obtain 
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possession was conferred by the melka- 
noni, Exhibit C and not by the panay- 
am deed, Exhibit D, which etititled the 
plaintiifs only to retain possession of 
the property as security for their 
money, after possession had b^^en 
obtained under Exhibit 0. Next Exhi¬ 
bit 0 did not ‘^U'^tain Exhibit D, as a 
mortgage with possession, which 
couli be redeemed, but only directed 
the plaintiifs that the property should 
be sol i subject to a charge under that 
do**.ament for Ks. 630. The plaintiffs 
ca incH claim any different or further 
relief on Exhibit D, than Exhibit O 

allovved them. 

'fhe result is that S. A. No. 212” of 
19 0 fails and isdismissel wh-h costs 
of hth respondent (6ih defendant), S. 
A No. 2123 of 1920 must be decided on 
the -ame grounds and it is also dis 
rai-;-ed with co-ts of 1st resp indent, 
plaialilf. 

Appeal dismissed' 
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AYLINO AND ODGERS, JJ. 

putholath Amina 
Iljuma - Defendant —Appellant. 


V. 

.'^y■lanArav^n rhrtn/a Raijffruppan Nnm^ 

— Plaintiifs and Defend- 
an ts — Respondents. 

S. A. No. 26 of 1921 D/-20th March 
19 M against tlie decree of the Sub. J. 
Telli 'hory in A. S. No. 71 of 1920. 

Mddhar Law—Improper kanom b(/ karna- 
pan—Colhision inferred—Tarwad entitled to 
redeem* 


W hor(' the ka'navaa executed a later othi 
to Hh lUfeiulant ior co isideratioii, no pr.rt of 
wkicli wfts binding on the tarwad and tbo 
fourth defendant inter on succeeded to the 
interest uf the kanomdar under the earlier 
binding kanom. 

Held : that these facts would be sufficient to 
justify an inference of collusion between de- 
fendjipts 1 to 4, and to justify the grant of 
redemption decree in favour of plaintiff tar¬ 
wad. [P. 706 0. 2J 

• 4 

'K. P. M, Menon —for Appellant. 

J\* OaVinda- Afarar—for Respon¬ 
dents. 


Judgment.^The contest in both 
the lower courts was practically e’on- 
' fined to the question of whether‘^the 
document, Exhibit 1, executed 


by the karnavaii, 1st defendant, in 
favour .of 4th defendant (appellant) 
was vtilid and binding on the plain¬ 
tiff’s vtarwad. This has been found in 
plaintiff’s favour; and Mr. Menon 
who appeared for appellant has been 
unable to suggest any ground on 
which the finding could be questioned. 

He has devoted his argument to a 
ground of appeal newly raised—that 
whatever view may be taken of l^xhi- 
bit 1, plaintiffs being only anandra- 
vans should not be allowed to redeem, 
the earlier valid and binding kanom 
effected by Exhibit. A in opposition to 
the karnavan. He relies on the judg¬ 
ment in U. T. Soopi v. (7. P. Mariyoma, 
(1) in which it is stated that only 
under any special circumstances could 
the anandravans of a tarwad maintain 
a suit for redemption of a kanom 
granted by their karnavan- as such a 
suit would amount to an act of inter¬ 
ference in the karnavan’s manage¬ 
ment of tarwad affairs.” 

The judgment does not define what 
would constitute “Very special cir¬ 
cumstances,'* nor does that in the 
unreported case, Kathnkntti Haji v. 
Kun l&n Menon which is referred to 
and followed. ) ut from the discussion 
of the evidence in the reported case it 
may perhaps be inferred that collusion 
between the karnavan and the kanom¬ 
dar or prejudice to the tarwad interest 
by the continuance of the kanom 
would be sufficient. Both these circum¬ 
stances were alleged in that case and 
found not to be proved. 

In the present case, it is found that 
the karnavan executed a later othi to- 
4th defendant, for consideration, no 
part of which was binding on the 
tarwad and we are given to understand 
that the fourth defendant has succeed¬ 
ed to the interests of the kanomdar 
under the earlier binding kanom, 
Exhibit A. These facts would be 
sufficient to justify an inference of 
collusion between defendants i to 4 
and it is clear that 1st defendant, 
having executed this improper othi. 
Exhibit 1, was in no position to main¬ 
tain a suit on behalf of the tarwad for 
redemption of Exhibit A. 


(1) 11920] 43 Mad. 393—38 M.L.J. 
207—11 L.W. 200—27 M.L.T- 
169—(1920) M.W N. 279—550 I.C. 
760. 


1923 Madras Venkayya v. 

We think these circumstances are 

sufficient to justify the grant of a 

redemption decree in favour of plain¬ 
tiff. ^ 

This appears to be in accordance 
with the decision i i Chappan v. Raru 
(3), that suit was treated by the learnt d 
Judge as one by a member of a tarwad 
seeking to recover possession of pro¬ 
perties mortgaged by his karnavan. 
He was allowed to do so without 
question, it being merely proved that 
the karnavan bad ed'ected anottier 
alienation not binding on the tarwad. 

The second appeal is dismissed with 
costs. 

Appeal dismiiisp.d. 


(2) [I9U] .^7 Mad. 420-1:3 M.L.T. 
118 — 15 I.C. 587. 
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AYLt -G AND OdGERS, JJ. 

(Ma idtt) V^rnkaijyi —Petitioner. 

V. 

Mwlnii Pdilantia alias Kamirctldi 
and a//oG'nv—Counter Petitioners. 

Criminal Rev. Case No. 91 of 1923, 
D," 12th March. 1923 from the Dt. 
Mag. Vizagapatarn, D/-16th November 
1922. 

Criminal P. C.,S. -iSS—Relationship declared 
not to exist by Civil Court—Order under S. 488 
should nor be given effect to. 

Where the relationship, on which the 
maintenance order is based, has been declared 
by the final decree of a competent Civil Court 
not to exist, it is open to the person adversely 
afifected thereby to ask the Magistrate to 
abstain from giving any further effect to his 
order of niainteuance. 1918 M. W. N 65 Foil. 

(P. 707 C.2] 

V. L, Etkiraj —for the Crown. 

P. i?. Srinivasa Aiyangar — for 

Petitioner. 

Ayling J.— The petitioner in this 
case was directed by the Sub-Division¬ 
al Magistrate of Narasapa tarn under 
^ction 488 of the Criminal Procedure 
c ^ maintenance at the rate 

u ^ ^ Jnonth for his illegitimate 
child. He subsequently brought a suit 

m the District Munsif’s Court of 
xellamanchili and succeeded in secur* 
ing a final decision on appeal to the 
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Subordinate Judge of Vizagapatam to 

the edect that the child was not his 
Oa this he applied to the Su -Divisi¬ 
onal Magistrate drawing his at¬ 
tention to the decision of the Sub¬ 
ordinate Judge and making the 
following prayer: “ Your petitioner, 
tnererorp prays your honourable Court 
to abstain from giving further ell ect 
to the order dated 21st May 1918, the 
order awarding maintenance, in view 
of the decree and judgment of the 

Additional Subordinate Judgedeclaring 
that the second counter-petitioner was 
not born to the petitioner and that 
the petitioner IS not bound to main¬ 
tain her. The petition has been 

returned with the following endorse¬ 
ment- The petitioner is free to seek 
whaCver remedy he likes against the 
order of this Court which cannot be 
reconsidered. The order of the 8ub- 
Divisional Magistrate is obviously 
based on a mis-conception. There is no 
question of re-considering the orderl 
of maintenance for which no provision 
IS made in the Code, but, where the! 
relationship on which the mainten-| 
ance order is based has been declared! 
by the final decree of a competent 
oivil Court not to exist, it is open to 
tlie person adversely affected thereby 
CO ask the Magistrate to abstain from! 
giving any further effect to his order 
of oaiiitenance. This has been laid! 
down in Mahomed Ahid AH Kumar 
Ku cr V. Liihlen Sahiha (1), and it is 
in accordance with the view of the 
law taken by a Bench of this Court 
in lUath Narayan Moorsail v. Kathil 
Ittichery Amma (2) although in 
that case the learned Judges were 
dealing with a maintenance order 

passed after the decision of the Civil 
Court. 

The order of the Sub-Divisional 
Magistrate is therefore set aside and 
he is directed to restore the petition to 
file and dispose of it in the light of 
the above remarks. 

Petition remanded. 


(1) [1887] 14 Cal. 276. 

(2) [1918] 22 M. L. T. 293-- 

33 M. L. J. 449—6 L- W. 536— 
(1918) M.W.N. 65-18 Cr.L.J. 971 
42 I, C. 331. 
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CocjTTS Trotter, ,1. 

Venkatff iibrantayna A^ydr a'fid another — 
Plaintiffs- Appellants. 

V. 

SyeA U^nff and another —Defendants- 
Respondeiits. 

C. S. No. 20 of 1921, D/-12th Janu¬ 
ary, 192 i. 

Contract Act, S. 23—Promissory Note exe¬ 
cuted ia Fre.tch territory to save from prosecu¬ 
tion for co osideratiofi payable i ■ British terri- 
iQYij—Criminal breach of trust —Validity. 

An accused was served at Potidicherry with 
a process diargi-'g him with an allegation of 
Abus de Confi uice^ c trrespo-iding to Orimii'al 
Broach of trust under the ludiau Pe al Code. 
Under the Pronch law the accused l)ad an 
option to meet the demand and put an end to 
the prosecution, though under the English Law 
the offence is non-compoundable. The ne¬ 
phews of t le accused executed a promissory 
note payable at Madras a-'d consequently the 
proceedings against the accused were dropped. 

oHeld'- that tnough the offence of Criminal 
Breach of trust is not compoundaole according 
to the Britis 1 Ind a Laws, tne pronote wts 
valid and enforceable, the considera>ioa for tne 
same not being founded on a violation of a rule 
of Dublic policy or natural justice. [P. 709 C. 2 

P. 7U C, 2] 

C. NaraAmhachari—ioT Appellants, 
p. V enkatramanrao and V, Radhakrish- 
nayya —for Respondents. 

Judgment —This is a curious story 
and on the facts as I am about to find 
them gives rise to an interesting and 
difficult question of International 

Law. 

After the outbreak of war, gold be¬ 
came exceedingly scarce in India and 
consequently enhanced in value. By 

a notification under Act XI of 1916, 
the Government of India made it 
illegal to imporc gold bullion or 
gold coins into British India and 
rendered gold so smuggled into 
the country liable to confiscation. 
This still further enhanced its value 
and offered additional temptation to 
smugglers. Many confiscations took 
place, some of which gave rise to 
suits tried before me. 

In this case the 1st defendant Syed 
Usuff delivered at Pondicherry 
through one P. Narayana Doss Mehta 
of Pondicherry a quantity of Ameri¬ 
can Gold Dollars, 378 in all to a man 
called Pararaeswara lyfer on the 22nd 
January, 1920. They were to be 


taken to Madras and were to be deli¬ 
vered to Syed Usuff there. Parames- 
wara Iyer was to be remunerated by 
some commission for services. In 
point of fact, the dollars were seized 
by the Cu toms Officers at Chinnababu 
Samudrara Railway Station and were 
confiscated to Government. The 
British authorities were willing to 
return the gold dollars on payment 
of a sum of Rs. 22,000 and odd, and it 
appears that Parameswara Iyer arran- 
gt-d with a So wear to raise the amount 
of the penalty, paid it to Govern¬ 
ment and eot back the dollars. I have 
no doubt that he did so because he rec¬ 
koned that the rate of exchange was go 
ing up and t lat he would make a small 
profit on the deal; and I have little 
doubt that he did make a profit and 
the parties though they have not 
any exact figures, seem to agree that 
the profit was probably somewhere 
about Rs. 4,0()0 or 5,000 It is alleged 
in the plaint that before he redneraed 
the dollars Parameswara Iyer gave 
Syed Usuff, the 1st defendant, the op¬ 
portunity of redeeming the dollars 
for his own behalf through his agency 
and that Syed Usuff declined to find 
the money and relinquished the dol¬ 
lars. Hut no proof h IS been givpn of 
this and I am not prepared to believe 
it. It was somewhat half heartedly 
contended for the plaimiffs that apart 
from this, as soon as the dollars were 
seized the fiduciary relation of Para¬ 
meswara Iyer to Syed Usuff was ipso 
facto terminated and that Parames¬ 
wara Iyer was at liberty to enter 
upon a transaction of redemption 
of the dollars without being in any 
wav liable to account to Syed Usuff, 
his principal. J cannot accede to 
this contention. In my opinion so 
long as there was a pcssib lity of 
redeeming the dollars with the 
chance of profit by so doing, Parames¬ 
wara Iyer was bound to give his 
principal the option of redeeming 
them for the principals benefit and 
was guilty of a brea'^h of duty as 
agent if without taking that step he 
acquired the dollars for himself. Later 
on, Parameswara Iyer returned to 
Pondicherry where the plaintiffs who 
were bis nephews were living and 
wh6re hT shared a house with them. 
On the 25th October, 1920 the Ist 
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defendant served a process at Pondi¬ 
cherry upon Parameswara Iyer 
called a Sommation a c'^irtified ropy 
of whi '.h is before me. The effect of 
that document together with a peti¬ 
tion to the Procureur de la Republi* 
que has been explained to me by Mr. 
M. David, an advocate practising at 
Pondicherry, and the document in the 
original is before me. I may add that 
there was al<o before me a translation 
made by the English Judicial Inter¬ 
preter ^ of the Pondicherry Court 
which is so full of elementary blun¬ 
ders as to make its latter part mean¬ 
ingless. T have made myself a trans¬ 
lation from the French which was 
accepted by the parties*. What it 
amount-^ to is an allegation of Abus 
<le Confianr.e which mav be taken 
roughly to correspond to an Oifence 
of criminal breach of trust lender the 
Indian Penal Code, and the effect of 
it was that Parameswara Iyer could 
end the matter by meeting the de¬ 
mand or woul 1 be liable to criminal 
prosecution. The outcome of it was 
that after coiisiderable discussion a 
promissory note for Rs. 4.000 payable 
at Madras was executed by the two 
plaintiifs, the nephews of Parames¬ 
wara Iyer, in favour of Mir Hassan 
Ali, the 2nd defendant. The defend¬ 
ants* story is that Mir Hassan Ali 
was merely an outsider who provi¬ 
ded the plaintitfs with cash to satisfy 
the demand of Syed U.suff and that 
the promissory note was given to him 
as a consideration for paying Rs. 4,000 
in cash to Syed [Jsuff. I do not be¬ 
lieve that and my finding is that no 
money in cash passed and that the 
proceedings were stopped in consider¬ 
ation of the signing of the promis¬ 
sory note. The promissory note was 
not met and this suit was instituted 
in this Court to set it aside, and O S. 
Xo. 42 was instituted to enforce it by 
the present defendant. One suit is a 
corroUary of tne other and the result 
of one determines that of the other. 

On these facts as I have found them 
a clean point of law arises. It is clear 
that by the law of France that which 
Was done was perfectly legal and did not 
amount to duress or coercion or undue 
influence But it is said that as the lex 
loci solutionis was Madras in British 
India the British Law must be applied 
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and that bv that law the transaction 
could not stand, and a number of au¬ 
thorities was cited. Of thes« I shall 
refer hrst to the most direct, the case 
of Kaufman V. Oerson (1) decided by 
the English Court of Appeal 

In that case, a wife entered into an 
agreement in France to pay monies 
to a person who had employed her 
husband in a fiduciary capacify and 
who alleged that the hu'-band had ap¬ 
propriated the mon^y erjtru<ted to him 
to his own use thereby committing a 
criminal oilence accordine to the Law 
of France. The consideration for her 
promise to pay was the forbearance of 
the principal, theplaintiif in the Eng¬ 
lish action from prosecutinghis agent, 
her husband, in France. I have been 
at pains to consider exat^ly what 
principle the Court of Appeal applied 
in refusing to enforce us they did re¬ 
fuse to enfore, the contract, and I 
think it is clear what principle the 
Court conceived itself to be applying 
from a perusal of the judgment of 
Collins, M. R. He cites two passages 
from Storys Confli-t of Laws and 
one from Westlake on Private Inter¬ 
national Law. on whicli it is evident 
that he based his judgment. One of 
these passages from Story is as fol¬ 
lows: “All sneh contracts, even 
though they might be held in the 
country where they are made, would 
be held void elsewhere, or at least 
ought to b (, if the dictates of Chris¬ 
tian morality or of even natural jus¬ 
tice. are allowed to have their due 
force and influence in the administra¬ 
tion of international jurisprudence ” 
‘Such’ contracts are defitud as “con¬ 
tracts which in their own nature are 
founded on moral turpitude or are 
inconsistent with the good order and 
solid inttrest< of society.’ Westlake’s 
words are nS follows : “Where a con¬ 
tract conflicts \\ ith wliat are deemed 
in England to be essential public or 
moral interests, it cannot be enforced 
here.” Collins M. R. sums it up ini 
his own words as follows : “Where 
an English C< urt is ask'd to (.nforce 
a contract made in a for ign country, 
it is entitled to enquire whether, though 

(1) [1904] I K. B. 59i-7.< L. J., K, B. 
320-r-90 L.T. 608—52 W.R. 420- 

20 T.L.R. 277. 
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the contract might be valid according 
to the laws of that country, it violates 
some moral principle which, if it is 
not, ought to he universallv recognis- 
se.d” Tt is common knowledge that 
the decision in Kavfman v. Gerson (l) 
was by no means universally accept¬ 
ed by the legal profession as being 
correct. And Prof. Dicey in his Con¬ 
flict of Laws gives very cogent reasons 
for doubts. In substance he urges 
two main arguments against it. The 
first is that the rule of the French 
Courts '^ught not to be held by a Bri¬ 
tish Court to be contrary to natural 
justice or public policy, and the 
learnofl author says this : “French 
civilization and morality is as high 
as our own. The presumption should 
always be in favour of the Justice of 
the French Law and after all there is 
no patent injustice in allowing a per¬ 
son to escape from criminal prosecu¬ 
tion by making compensation to the 
sufferer whom he has damaged.” The 
second objection he urges is that the 
decision of the Court of Appeal is ir¬ 
reconcilable with the judgment of the 
Court of Exchequer Chamber in the 
case of Santos v. IlHdge (2) and that 
it is the common understanding of 
English lawyers that decisions of the 
Court of Exchequer Chamber are 
binding on the English Court of Ap¬ 
peal as constituted under the Judica¬ 
ture Acts. The next case to which I 
propose to refer is the case of Moulis 
V. (3). In that case the plaintiff 
had lent money to the defendant in 
order to enable him to play baccarat 
at a club in Algiers and the defendant 
had given a cheque there drawn on an 
English Bank to repay the sum of 
money so lent. The majority of the 
Court of Appeal held that an action 
brought upon the cheque would not 
lie as the transaction was governed 
by English Law and that the cheque 
must be deemed to ^e given for an il¬ 
legal consideration within the English 
Gaming Acts, Fletcher Moulton, L.J. 
dissented and I think that the ef¬ 
fect of his opinion may be sum- 


(2) [1H60]8C,B. (n.s.) 861-29 L.J., 
C.P. 348-6 Jur. (n. s.) 1348— 
3 L.T. 154—« W.R, 705 

(3) [1907] 1 K.B. 746—76 L.J., K.B. 
396—96 L.T. 596—23 T.L.R. 348. 


marised in this way, that he consider¬ 
ed that the English Gaming Acts 
only purported to forbid gaming 
within the realm and could not be 
held to forbid British subjects to the 
jurisdiction of the English Courts 
from gaming in foreign countries where 
such gaming was not illegal. Once 
more^it is common knowledge that the 
correctness of the decision v/as much 
canvassed in professional circles. It 
may be that the dtcision may be 
justified on the narrow ground that 
the prohibition contained in the Gam¬ 
ing, Acts is part of the law of proce¬ 
dure, merely enacting that a suit 
shall not be brought in an English 
Court on such a consideration. (See 
Collins, M.R. at page 753 of the 
case and Westlake’s Private Inter¬ 
national Law, page 421, Vth Edition). 
There is no doubt whatever that the 
lex fori prevails as to all questions of 
procedure and if the provisions of the 
Gaming Act were rightly considered 
as merely part of the law of proce¬ 
dure, the wider objections to the case 
disappear and ofeourse there disappears 
with them its applicability to this case. 
No one can suggest that the English 
law as to duress and coercion as 
affecting the validity of contracts is 
other than substantive law, I now 
turn to the case of Santos v. Illidge (2). 
In that case it was held that a con¬ 
tract for the sale of slaves to be 
performed in Brazil at a time when 
slavery was not illegal by the law 
of Brazil was enforcible in England. 
As Prof. Dicey points out, it is diffi¬ 
cult to believe that compounding an 
offence is more obiviously contrary to 
natural justice than slave trading. 
Several other English cases were 
cited of which I n^ed only refer to 
the judgment of the House of Lords 
in Ertel Bieber d’ Co, v. Bio Tinto Com- 
pany (4) and the connected case. 
The importance of the decision is 
not because of its direct bearing 
upon this case, for no one would 
contest the principle that the law 
against trading with the enemy is so 
vital to the existence of the Ctate 
that Courts of Law in England must 
declare it to be against public policy, 
whatever be the law of the country 


(9) [1918] A.C, 260—87 L.^.,K.B. 531. 
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in which such contracts were made. 
I cite it because of its apparent en¬ 
dorsement of the decision of Kauf¬ 
man V. Gerson (1) and its explanation 
of the case of Santos v. Illidge (:>). 
Santos V. Illidge, (2) as explained by 
Lord Atkinson at page 2y9, is to be 
taken as turning on the construction 
of the English statutes prohibiting 
slave-trading, especially 6 & 7 Victo¬ 
ria Ch98, Section 5, Lord Atkinson and 
Lord Parker explain the case as 
merely deciding that the English 
statutes only prohibited slave-trading 
in the British h^mpire and did not 
purport to bind British subjects from 
slave-trading outside the limits of 
the Empire and that the case there¬ 
fore must be treated, in the words of 
Lord Parker, “as turning not'upon any 
general rule of public policy but on 
the construction of a particular 
• statute. 

If the matter rested there, I should 
find myself in very great ditficulty. 
On the one hand, there is the decision 
of Kaufman v. Gerson (1) apparently 
approved in the House of Lords and 
the view of the majority of the Court 
of Appeal in Mcmlis v Ogen (3). On 
the other, I have the dissenting judg¬ 
ment of Fletcher Moulton, L,J., in 
that case and tlie weighty opinion of 
Prof. Dicey. I do not think I can 
rely on Sa?itosr, Illidge (2) partly be¬ 
cause the House of Lords has explain¬ 
ed it as turning on the language of a 
particular statute and partly because 
I confess to a reluctance to accept the 
implied doctrine that slave trading in 
any part of rhe world is not repug¬ 
nant to natural justice, a proposition 
which I think is really involved in 
Santos V. Illidge (2). While the de¬ 
cisions of the English Courts are not 
strictly binding on Indian judges, I 
myself would regard it as intolerable 
presumption to take a view opposite 
to that taken by the English Court of 
Appeal and the House of Lords,though 
I am perfectly free to say that if I 
were left to my own discretion, I 
should feel quite unable to act on the 
view that the provisions of the law 
of France a country in many ways 
intellectually more developed than 
England were to be treated as in 
violation of the fundamental principles 
of natural justice. But I think, sitting 

V 


in an Indian Court, my position is 
different from what it might other¬ 
wise be for two reasons. The first is 
that the compounding of criminal 
offences is so far from being regarded 
by the statute law of this country 
as being a violation of natural justice 
that the Code of Criminal Procedure 
contains a list of offences which are 
expressly made compoundab*e by 
money compensation. It is perfectly 
true that a Criminal breach of trust 
is not one of those offences, but I do 
not think that that affects the 
position that the Indian law does 
not regard the conception of evading 
criminal proceedings by monetary com¬ 
pensation as one wholly, and from its 
very nature, to be discountenanced. The 
second and determining consideration 
is this. I sitting as a single judge on 
the Original Side of this Court, am 
bound by the authority of any deci¬ 
sion of a Bench of the Court and there 
has been cited to me the case of 
Suhraya Pillai v. Suhraya Mu laliar (5). 

I am unable to distinguish the facts 
of that case from the facts of the pre¬ 
sent one and in my opinion it conclu¬ 
des me from deciding this case other¬ 
wise than in favour of the defendants 
and the corresponding case in favour 
of the plaintiffs. 


(5) [1856] 4 M.H.C.R. 14. 
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SCHWaBE, C. J. AND COUTTS 

Trotter, J. 

Parthasarathy Reddi and others — 
Appellants. 

V. 

Kandaswami Reddi and. others —Res- 
dents 

O. S. A, Nos. 118,119 and 120 of 1921. 
D/ 12th February 1923, against the 
judgment and decree of Phillips, J., 
in C. S. No 212 of 1919. 

(а) Hindu Law — ^fadra^ Lau — T)aughteT"s 
son—Adoption LegaL 

An adoption of daughter‘s son made with the 

consent of the deceased husband or with the 

consent of the sapindas is legal, [P 712 C 1] 

(б) Evidenrp. Act, 8. JlS—One cannot take 
adva n tage of the wrong of kis predecessor. 

Where A was the adopted son of B whose 
consent, it was alleged, was corruptly given. 
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would add that T should want to b© 
satisfied that there was something 
more than a promise of payment 
relied upon. The respondent in this 
case is the adopted son of Kumara- 
samy Mudaly, whose consent, it is 
alleged, was corruptly given, and the 
question arises whether the respon¬ 
dent who claims through Kumara- 
swamy Mudaly is estopped from 
denying the fact that his adoptive 
father did consent. The Ist point as 
to that is whether the mere fart that 
the adopted son has changed his 
status by entering into the new 
family is sutficient to bring that 
principle of estoppel into operation. 
On the view T take of the facts of this 
case, it is unnecessary now to express 
any opinion on that interesting and 
somewhat difii'mlt point. But a fur¬ 
ther question of estoppel also arises. 
It is a principle of law adopted from 
the Roman Law that no one, alleging 
his own wrong is to be heard. Nemo 
allegans tur pitu Hnem suam est au Hen- 
du^. That principle is applied in 
England and is to be found clearly 
stated in the case of Doe v, Roberts (2) 
and that the principle is applied in this 
country is clear from the recent deci¬ 
sion of this Court by Wallis C. J and 
Coutts Trotter J. in Komayya v. 
Momayya ‘3 and it is also very clearly 
stated by Jenkins C. J. in Sidlingappa 
V. Hirisa (4) and it comes to this:— 
That where it is necessary for a party 
who wishes to establish a certai 
state of things in order to do so to se 
UP his own wrong-doing he will no 
be allowed to do so In this matte 
the respondent who merely takes fro 
the l^te wrongdoer, Kuraarasam 
Mudaly, can be in no hptter position 
than kuinarasamy Mudaly himself, 
and applying that principle it is quite 
impoosible for him to set up that the 
consent that his adoptive father gave 
was obtained from him by a promise 
of corrupt payment. In the view I 
take of this part of the ca«e, it is 
unnecessary for me to consider the 
question whether the subsequent 


Held that A who claimed through B was 
estopped fro.n de lyi^g t.ie fact th t h'S adop- 
tiv(^ father did coose'it. The principle Nevio 
(lUega s tur pitudi em suam est adiendus is 
applicable in India. 33 M.L.J. 481 and 31 B, 
305 Koll. [P713C21; 

T. K. Ramachan fra-y AiyaVy P, V. 
Ramachan ra Raju S. Srinivasa 
Aiyar, Doraiswami Mu laliar, Natara- 
joTi, V, V Srinivasa Ayyangar and 
A, Narasimhachariar—ior Appellants. 

K. Narasimha Ayyar and F, N. 
Ramanatha Rao —for Respondents. 

Sehwabe, C.J -In this case a widow 
who had a son who attained the age 
of 18 and subsequently died unmarried 
adopted the appellant who was the 
son of her daughter. The first ques¬ 
tion thali arises is whether such an 
lion with the consent of her 
deceased husband or with the consent 
jof the sapindas is legal. This ques- 
jfcion came before this Court a short 
time ago in S. A, No. 1568 of 1920 
{Tripuramba v. Venkataratnam (1)] and 
Wallace J and I decided that it was 
legal. I see no reason for departing 
from that judgment. 

The consent of the sapinda one 
Kumarasami Mudaly whose consent 
was necess iry, it is alleged in this 
case was obtained by a promise given 
by the mother of the adopted boy to 
pay him a sum of Rs. 200. The onus 
of establishing that was strongly on 
the respondents. I am not satisfied 
that he was bribed at all. from which 
it follows, in my view that the onus 
was not discharged. 

Anotherinteresting point was raised 
nariely, whether if the promise of 
payment was made in eorneetion 
with obtaining that consent, that fact 
is conclusive to prevent the adoption 
being good. It would be very strong 
evidence that the consent was 
obtained corruptly, but it is not clear 
on the authorities that the mere fact 
of the promise of payment standing 
alone would be conclusive. In this 
case the adoption of this particular 
boy was oi>viously reasonable. He 
was the grandson of the deceased 
through a daughter. I think it is 
enough to say in this case that the 
point oes not directly arise ; but I 


(1) 1923 Mid 

44 M.L.J* 


517 46 Mad. 423 
-72 I.C. 278. 


(2) [1819] 2 B & Aid. 367—106 E.R. 
40.-20 R.R 477. 

(3) [1916] 32 M.L.J. 484—43 I.C. 352. 

(4) [*907] 31 Bom. 405—9 Bom. L.R* 
542. 
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release given by Kumarasaray of any 
rights he might have possessed was a 
release or not. 

Appeal No 120 of 21 must be 
allowed and t^e suit dismissed with 
costs throughout. 

Appeals Nos. 118 and 119 will be 
allowed with costs here and below. 

Coutts Trotter. J.— I am of the same 
opinion and only add a few words 
because we are ditfering from the 
learned trial Judge among other things 
on a question of fact. That question 
is whether there was evidence before 
the learned Judge on which he ought 
to have come to the conclusion that 
the reasonable inference from the 
facts was that Kumarasamy was 
influenced by corrupt motives to give 
his consent as a sapinda to the adop¬ 
tion. Looking at the facts as found 
it appears to me that they cannot 
reasonably give rise to more than, at 
best, a suspicion, and having regard to 
the dates, namely, that the consent 
was in July 1909 and the alleged 
promise of payment w'as in the follow¬ 
ing October, it seems quite consistent 
with the facts to hold that Kumara¬ 
samy, having given his consent from 
perfectly proper motives, afterwards 
thought that he could make something 
out of it. Therefore I agree with my 
Lord that, on the facts as we know, 
the question of corruption in the 
exercise of the choice and discretion 
by Kumarasamy as to giving his con¬ 
sent as a sapinda does not arise. 

There were certain points of great 
interest argued in this case, but I do 
not think that they are necessary for 
our decision and [ do not propo.se to 
discuss them. I respectfully agree 
with the decision of my Lord and my 
brother Wallace J. to which reference 
has been made. 

The only other thing about which 
I wish to say a few words is with 
regard to the question of estoppel. I 
do not think that the learned trial 
Judge had a fair opportunity of 
dealing with that question because he 
says in his judgment at page 94. The 
question of estoppel raised by the 1st 
deffndant which is the subject matter 
of issue 3 had not been pressed, and 
the issue must be found for the plain¬ 
tiff.” I take that to mean not that 
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the learned Judge decided that ques¬ 
tion but that his attention was not 
fairly drawn to it so as to enable him 
to deal with it That I take to be the 
doctrine of estoppel proper with which 
my Lord has dealt. But 1 do not see 
that there was even a mention made 
to the learned Judge of another 
ground of defence, which is perhaps 
the strongest that we have to deal 
with, namely that based on the maxim 

Nevio allegans tur pituiinam suam est 

(lu iendus 

That maxim belongs to ci'^il law 
and is taken from the Institutes ; it 
appears in the Common 1 .aw in Eng¬ 
land for example in the two cases to 
which my Lord has referred. Doe v. 
Roberts (2) and Prole v. Wiggins (5), 
The question is whether in this i^ourt 
that salutary principle of law is to be 
applied. There is authority both in 
this Court in the case to which my 
Lord has referred and in Bombay 
in SiHingappa v. Hirisa \4) fon 
applying such a maxim, and I am 
entirely in concurrence with the view 
that we should refuse to allow the 
respondent in the case who can only 
claitn through Kumarasamy to set up 
the case that the person through 
whom he claims had his judgment 
vitiated by the acceptance of a corrupt 
consideration. 

I agree that these appeals be allowed 
with costs. 

_ Appeals alloived, 

(5) [18(6] 3 Bing ) 230-3 Sjott. 

601—2 Hadges 201—6 L..J., (n s.) 

C.P. 2-132 E.R. 398-43 K.R. 

621, 
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Coutts Trottek, j. 

P. Anant/iochari—Pla.intiS-~Appe\- 

lant. 

V. 

Afessi's. RciiJitiditi <£,■ Sarcithi qi}(1 uho- 
ther Defendants—Respondents. 

C. S. No. 686 of 1921, D/-13th Decem¬ 
ber 1922. 

Principal and Agent—Agent in possession of 

funds for Principal Principal's direction to 

pay to creditor—Agents liability to the creditor 
arises. 

Where there are funds in the hands of an 
agent belonging to his principal and when his 
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principal gives a mandate to the agent to 
deliver them in extinguishment of an obligation 
of the principal to a third party and when that 
mandate is communicated to the creditor, then 
thero arises on the part of the agent an 
obligation on which apparently he can be sued 
botli in law and equity—in law as on a contract 
and in equity as upon an implied assignment 
of such funds as there may be in his hands to 
satisfy pro-ta>iio with those funds which he 
had in bis hands the claim of the creditor. 
9 M. & W. 411 and 9 Bing. 372 Foil. 

[P 716 C. 2.] 

V. V, Srinivasa Aujaiujar—for Ap¬ 
pellant. 

Vere Moiket—ior Respondent 

Judgment.—This is an interesting 
action which is brought by a gentle¬ 
man called Ananthachari, who is the 
proprietor of a firm trading under the 
name of Messrs. P. Rungachariar & 
Co., and the defendants are, first a 
firm trading as Messrs. Ratnam & 
Sarathy and secondly an English 
Limited Company known as Messrs 
Alfred Mumford & Co., Ltd., who are 
now in liquidation and are represent¬ 
ed by their liquidator and Official 
Receiver Mr Phillips The history 
of this matter, which I need only deal 
with very briefly, is this; that on 
the 5th of February 1920, Messrs. 
P. Rungachariar & Co., signed an 
indent to Messrs Rathnam & Sarathy 
in the following terms: “We autho¬ 
rise you to instruct Messrs. 

.to purchase and ship 

the goods specified below on our risk 
and account and subject to the condi¬ 
tions over leaf/' and then follows the 
description of the goods and the price; 
and the terms of payment were Draft 
at 60 D/S documents against payment. 
In fact, Messrs Rathnam & Sarathy 
were acting for Messrs Alfred Mua\- 
ford & Co., Ltd. They had communi¬ 
cated with them and on the 19th 
February 1920, they intimated to the 
plaintiffs that their principals, that is 
Messrs. Alfred Mumford & Co., Ltd., 
h»d cor firmed the same by wire 
subject to confirmation by mail, and 
on the 4th March there came an 
intimation of the confirmation by mail. 
On the 28th September 1920 there 
came a letter from Messrs Rathnam 
& Sarathy to the plaintiffs in the 
following terms: “We are in receipt 
of invoice for £. 462-10-2 towards 
your order 808 which we beg to 


enclose herewith and request you to 
accept the draft when presented by 
the Bank.” Then on the 30th Septem¬ 
ber the plaintiffs reiterate the allega¬ 
tion which they had previously made 
that the goods were late shipped, a 
dispute with the merits of which I am 
not now concerned; and that was 
followed on the 19th November by an 
intimation of the plaintiffs that they 
would allow the bUl to be met with a 
reduction of £. 62-'0“0 leaving the 
amount due as £ 400 together with 
the clearance charges. That proposal 
had been made apparently by Messrs 
Rathnam and Sarathy and it was 
accepted by the plaintiffs in the letter 
of the 19th November 1920 with the 
proviso that in return for this conces¬ 
sion of waiving the contention of late 
shipment another contract under ano¬ 
ther indent should be cancelled. On 
the 22nd November 1920 Messrs 
Rathnam & Sarathy write to the 
plaintiffs enclosing apparently a letter 
to the National Bank of India authori¬ 
sing them, that is the Bark, to take 
£. 400 net at the current rate of 
exchange towards the bill together 
with charges and thereupon they 
would have a right to delivery from 
the Bank of the copper sheets to be 
delivered under the contract- That 
was nrt done and I had the expla¬ 
nation of the plaintiffs’ witness which 
seems to make it quite clear that 
instead of that proposal a different 
arrangement was substituted, namely, 
that Messrs Rathnam & Sarathy 
should themselves withdraw the draft 
and that meanwhile the plaintiffs 
should remit a sum of £ 400 direct to 
their principals Messrs Alfred Mum¬ 
ford & Co,, Ld., in London- That 
arrangement seems to have been 
made to gratify the desire of the 
plaintiffs, the postal exchange being 
a little more profitable to them 
than the Bank exchange, to avail 
themselves of that ard to make a few 
hundred rupees by remitting the 
money direct to London. No doubt it 
seemed an excellent scheme at the 
time but had most unfortunate results 
and it directly led to this litigation. 
On the 8th December'£. 4^0 was 
remitted by postal money order by 
the plaintiffs to London, and on 20th 
December Messrs Rathnam & Sarathy 
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acknowledge receipt of a sum of 
Rs. 500 towards clearing charges and 
commission. Then on the 13th Janu¬ 
ary 1921 Messrs. Alfred Mumford & 
Co.. Ltd., write from London to the 
plaintirts as follows: “Your favour 
of the 16th December is to hand and 
the money orders that you advised 
for the total sum of £ 400 arrived 
here to-day. As this money has still 
to be paid to the l^ational Bank to 
release the documents, we are making 
the necessary arrangements. vVe 
agree that the tons of yellow 

metal (which T referred to) is cancel¬ 
led.” Then follows a cablegram 
which was re eived on the 15Di Janu¬ 
ary from Messrs. Alfred Mumfrrd & 
Co», Ltd., to Messrs Rathnam & 
Sarathy, and it is in these terms: 
“£ 400 arrived this morning. Have 
you sutficient to pay the National 
Bank of Tt dia. Ltd., about £ 350 
obtain delivery to save our remittance 
— Mumfoi'd.” and tliat was followed 
up by a Ictttr dated tl’e 20th January 
once mor'^ from Messrs Alfred Mum- 
ford & Co, Ltd, to th eir agents 
Messrs. Rathnam & Sarathy wldch 
runs as follows: “ £. 400 P. Ranga- 
chariar & (’o.. we got this cash and 
wired you to know if you had sutficient 
cash of ours to hand some £ 350 or so 
to the 33ank to got the goods. This 
should sav^‘ us paying either the Bank 
or you which is necessary while you 
have funds of ours as we understand 
at present. We make the balance 
with you as enclosed stateme-'^t which 
please look into and let us know.” 
That cablegram is acknowledged by 
Messrs. Rathnam & Sarathy on the 
20th when they say that they will look 
into the matter *and see how the 
accounts between them ai d their 
principals stand Then on the 2 th 
January the plaintiffs complain that 
no arrangements had in fact been 
made in accordance with what had 
been agreed toby paying the Bank, 
discharging its lien and putting the 
plaintitls in possession of the yellow 
metal ^Ihen on the 1st February a 
new attitude is taken up by Messrs 
Rathnam & Sarathy. They insist 
that there was another consignment 
of goods totally distinct from those 
in suit as to which the plaintiffs were 
indebted to them. Again the conten¬ 


tion was apparently late shipment, 
and in this case the plaintiffs were 
notwillingto forego that objection nor 
so far as I know from the correspon¬ 
dence W’as any proposal made that 
they should. But the attitude taken 
by Messrs Rathnam & Sarathy was 
that if the bills in respect of these 
further consignments were met that 
would provide them with funds to 
discharge the bills held by the Bank 
in respect of the suit goods and that 
therefore they would not release the 
goods which are the suhj( ct matter of 
this contract until the later consign¬ 
ment of goods was paid for to put 
them in funds ; and they cominunica- 
ted what they had done in that matter 
to their principals Messrs Alfred 
Mumford & Co., Ltd., by their letter 
of 2i0th February 1921. Then follows 
along letter from the plaintiff dated 
the 17th February 1921 in which he 
argues his case and protests that the 
arrangement about the suit consign¬ 
ment of yellow metal stood alone and 
independent, that they were found to 
retire the bills and put the plaintiffs 
in a position to get the metal with¬ 
out making or attempting to make 
terms as to any other goods, the 
subject of distinct contracts and com¬ 
ing by other ships. The plaintiff 
wrote on the 3rd March 1921 to Messrs 
Alfred Mumford & Co., Ltd., as 
foliow^s : We are simply surprised at 
your continued silence with reference 
to our request to you to instruct the 
National Bank of India, Limited. 
Madras to deliver us the 2^/^ tons of 
copper sheets shipped per SS. Gamaria 
towards the bill of winch nayment has 
been remitted to you by Postal money 
order months before. When remitting 
to you the sum of £. 400 towards the 
payment of the above bills we expec¬ 
ted you to instruct the National Bank 
of India Limited, Madras by cable for 
elfecting delivery of the above said 214 
tons of copper shetts- But it is most 
unfortunate that we have heard noth¬ 
ing from you except the acknowledg- 
ij g of the said £. 400 and a promise to 
instruct the National Bank of India, 
Limited, Madras at the earliest) oppor¬ 
tunity to deliver us the 2]4 tons of 
copper sheets. We herewith enclose 
a copy of the cable sent to you on 

28-2-1921.” 
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Then on the 10th March 1921 
Messrs Alfred Mumford & Co, Ltd., 
write as follows: “At the time we 
receive' your Cdsh we telegraphed 
Messrs liathnam and Sarathy to 
deliver the goods to you arranging 
payment wit'the Na^ional Bank of 
India who held the goods. We are 
writing letters from this firm. As we 
understood it the copper had already 
been handed over to you. Have you 
paid our other draft for yellow metal?” 
Then on the 17th March there comes 
a further complaint from the plaintiffs 
in which I think there is nothing new, 
addressed again to Messrs Alfred 
Mumford & Cn,, Ltd., and on the 29th 
that complaint is reiterated once more. 
Shortly afterwards, apparently some¬ 
where in March, towards the end of 
March, Messrs Alfred Mumford & 
Co., Ld., went into voluntary liquida¬ 
tion and no one knows what anyclaim 
upon them direct is likely to be worth. 

Now in these circumstances the 
plaintiffs sue the two defendants in 
the alternative^. They cannot get 
relief direct agilnst both of them 
because the liability of the principal 
and agent is alternative. Morel v. 

(1). T am told by the 
learned counsel for the defendant that 
the li iuidation was in January and if 
it b^ so I do not t’hnk that it really 
affects anything that I have to 
decide in this rase. As against the 
1st defendant Messrs RUhnam and 
Sarathy, the case is put in this way. 
It said thit the effect of the tele¬ 
gram of the Ihth January and the 
letters of the 2')t ^ January constitute 
a mandate to Messrs Rathnam and 
Sarathy to piy out of the funds in 
their hand? moneys to ensure to the 
bene^t of the pliintiffs because they 
were to be used to withdraw the bills 
at the National Bank and put the 
plaintiffs i ito possession of the goods 
which they hnd bought and which 
they had paid for. That was unques¬ 
tionably communicated to the plain¬ 
tiff? It is really, I think almost 
sutficienTly, conveyed by Messrs 
Alfred Mumford & O-o's letter of the 
13th January 921 to the plaintiffs 
and I have evidence which I believe 

(1) [19041 A.C. ll-^;3 lTj.^ B. 93— 
89 L.T. 7n2~52 W.R. 353— 
20 T.L.R. 38. 


on the part of the plaintiffs that it 
was also conveyed to them by Messrs 
Rathnam and Sarathy and that the 
fact that that mandate was given was 
the basis of the future transactions 
between the parties. The cases of 
Walker V. Rostron (2) and Crowfoot v. 
Gurney (3), seem to me to establish 
clearly l:his proposition, that where| 
there are funds in the hands of an 
agent belonging to his principal and 
when his principal gives a mandate t< 
the agent to deliver them in ex 
tinguishment of an obligation of th'_ 
principal to a third party and when 
that mandate is communicated to the 
creditor, then there arises on the par 
of the agent an obligatian on whi., 
apparently he can be sued both in la 
and equity-in law as on a contract 
and in equity as upon an implie 
assignment of such funds as ther 
may be in his hands to satisfy pro tant\^ 
with those funds which he had in his 
hands the cl>iim of the creditor. Now 
the trouble was that in this case it 
was not possible to prove that at the 
time when the suit was brought there 
were funds in his hands sutScient to 
meet this claim or any substantial part 
of it. certainly not sufficient funds to 
be able to withdraw the bills from the 
Bank and give the plaintiffs d( livery 
of their goods ; and I therefore think 
that any cause of action based upon a 
contract as against the 1st defendant 
was bound to fail because in a legal 
claim, in my opinion it, must be shown 
that the fund which it is sought to 
attack was actually in existence in 
the hands of the right person at the 
date of the writ. But with regard to 
the equitable remedy I do not feel that 
that difficulty exists. I am prepared 
to treat this . plaint as in effect a 
request for the Court to direct an 
ascertainment of what funds belong¬ 
ing to the principal are in the hands 
of the agent as at the date of the 
ascertainment of rierhts, for I am not 
asked to do that except for a very 
subsidiary purpose because it is abun¬ 
dantly clear that the 2nd defendant, 
namely Messrs Alfred Mumford & 
Co., Ltd ., and their liquidator have no 

(2) [1842]Tirand“wr4ri—11 L.J., 

Ex. 173. 

(3) [1832] 9 Bing. 372—2 M. & S.C. 

473-2 L.J. C.P. 21. 
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sort of apswer to this suit whatever 
They took the plaintiffs’ money £ 400 
and ha'f'e had the benefit of it on an 
undertakit^g given by them that they 
would utilise tliat money by making 

such arrangements with the National 
Bank by making up any balance of the 
actua' bills as would enable the National 
Bank to give delivery to the plaintiifs 
and so discharge the plaintiifs’ claim. 
That thty totally failed to do. It is 
not fi>r me to enquire whether it was 
they that failed or their Madras repre¬ 
sentatives that failed, but the fact 
remains that the plaintiifs have parted 
with their money and have ‘ got 
nothing for it up to date. In these 
circumsta ces I am prep-red at the 
suggestion of the parties to hold 
Messr.-, Alfred Mumford & Co., Lt-)., 
directly responsible to the plaintiils 
for this sum <‘f £ 400 and it has been 
agreed botween the ;iarties, to save 
the laborious enquiry that might 
foil'W a-i to the rate of exchai ge 
prevaili g at the material times, to 
accept that liability as now standing 
at Rs 5,00o which I think is a very 
reaso, able proposition and very rea¬ 
sonably accepted. 1 must therefore 
give jiidgniunt against Messrs Alfred 
Mutnfonl & Co , Ltd., for the sum of 
Rs. 5,000, l)ntin accordance with the 
e(iuitable doctrine which has been 
discussed I must further hold that 
there is created a d arge on such 
fund^ as were found to be m llie hands 
of Messrs Rathnani and Saratty 
belonging to Messrs Alfred Mumford 
& Co., Ltd , and thus enable the plaiii- 
titfs to execute that charge on the 
funds in the possession of Messrs 
Rathuain & Sarathy which 1 am told 

exceeds the sum of Rs. 5,0 0 which is 
the amount of my judgment against 
Messrs Alfred Mumford & Co,, Ltd 

Now I am told that the 1st def^^n- 
dant’s Messrs Rathanam & Sarathy s 
difficulty in handing over the money 
is this. Pressure has been put upon 
them the liquidator of the conipa ly 
forbidding them at their peril to part 
with this money. That case is met, in 
my judgment, by what was decided in 
Walker r Rostron 12) because in that 
case what Rostron did was to hold the 
person in the position of the 
claimant (here, the plaintiff), at bay 
in obedience ta-th© pressure put upon 


him by the Assignee in Bankruptcy 
of the debtor, the principal, ano the 
Court held that he was wrong and 
that he was bound to pay the person 
in favour of whom a charge had been 
created, he being in the position of 
the 1st defendant in this case in 
preference to discharging the claims 
of the Assignee in Bankruptcy. But 
the matter does not stop there because 
there is an even stronger case of 
Burn V. Carvalho (4). There the 
mattier had gone so far that the Court 
of common law dealing with it 
purely as a legal claim had decided, 
even as f^r as the Exchequer Cham¬ 
ber, in favour of the Assignee in 
Bankruptcy. But when an appeal was 
filed in equity the Common Law 
Courts having expressed themselves 
as not dealing with the equitable 
claim so that it was not necessary to 
pass an injunction against the plaintiff 
against proceeding with his legal 
remedy, the Court of Equity held, and 
it was confirmed by the Lord Chan¬ 
cellor, that the equitable claim pre¬ 
vailed and that the person in the 
position of the plaintiff here was 
entitled to enforce his equitable charge 
to the neglect of the legal rights of 
those creditors in law of the principal. 
I am clearlj of opinion that in these 
proceedings I am not entitled to hear 
the National Bank. They are not 
parties to this suit and they are not 
sought to be added. But I am further 
of opinion that even if they were 
entitled to be beard the equitable 
claim of the plaintiffs must inevitably 
prevail over any supposed legal claim 
either of the Bank or of the liquidator 
of Messrs Alfred Mumford & Co., Ltd. 

There will be judgment in the way 
I have outlined. There will be judg¬ 
ment against Messrs Alfred Mumford 
& Co, Ltd., for Rs 5,000 for moneys 
had and received to the plaintiffs’ use 
on a consideration which has failed 
and there will be a declaration that 
the moneys belonging to Messrs 
Alfred Mumford & Co., Ltd., in the 
hands of Messrs Rathnam & Sarathy 
are subject to an equitable charge in 
favour of the plaintiffs. By agree- 
ment of parties there will be no coats, 

W fl839] 4 Myk and ,Cr. 690— 
7 Sim. 139—9 L,J., Ch. 65. 
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Oldfield and Venkatasubba 

RAO, JJ. 

Kari Bapanna an I another —Plain 
tiffs —Appellants. 

r. 

Su/ihari Yerramma and others — 
Defendants—Respondents. 

A. A 0. No. 263 of 1922 and Civ- 
Rev. Pet. No. 541 of 1922, D/-22nd 
February 1922 against the order of 
the A'ldl. Sub. J., Vizigapatim in A. 
S. No. 361 of 1921, D/-21stFeb- 
nv-iry 1922. 

(a.) E' ide 'CC Act,y S. 44—Principle applies to 
cases of gross negligence. 

Althou'^li OQ y fraud op collusion and not 
gpi^ss ne^^ligenc j is mentioned in S. -U the 
principle involved is applicable to cases of 
gross negligence also. 27 C. 11 and 16 I. C. 543 
Bef. 

(6) Civil P. C., 0. 41 P. 2o~ Pleading of 
gross negligeiice not distinct—Issue ivide enough 
to cover gross negligence —Evidence produced- 
Finding as to gross negligence necessarg — Re¬ 
mand proper. 

Where the plea of gross negligence was not 
taken in any d stinct language in defendaots's 
written statement which was very general, but 
on which two very general issues were framed, 
one of which was quite wide enough to cover 
the plea of gross negligence, and the parties had 
in mind the plea of gross negligence at the trial 
and the defendant was attempting co produce 
evidence in support of it, which was rejected, 
not because the matter was not agitated in the 
suit, but because the District Munsif did not 
think that that evidence was of any value. 

//e/ri: that the case of gross negligence was 
open and that the Munisf should have found 
definitely on it and therefore the Lower Appel¬ 
late Courts order remanding the suit for 
retrial on that p^int must be supported. 

[P. 718 U. 2] 

F. Suryanarayana —for Appellants. 

P. Somasun dor am—^ or Respondents. 

Oldfield, J .—The order appealed 
against is one of remand. The question 
was whether, as the 11th defendant 
alleged, a previous decree was invalid, 
because it had been obtained owing 
to the negligence of her then guard- 
dian. The first objection to this order 
of remand is that the plea of negli¬ 
gence was untenable in as much as, if 
the eleventh defendant wished to 
plead that she was not bound by the 
previous judgment, she should have 
brought a regular suit to have it set 
aside That does not appear to be 
in accordance with S. 44 of the 
Indian Evidence Act on the construc¬ 


tion of that provision in RajPj Panda 
V. Lakhan Sen Ik Mahapatra (1). It 
is urged that S. 44 is not applicable 
when the previous judgment has 
been obtained owing to gross negli- 
gence; and it is true that only fraud 
or collusion and not gross negligence 
is mentioned in it. We do not how¬ 
ever think that the principle involved 
is inapplicable to cases of gross negli¬ 
gence. It may be observed that such 
cases were referred to, as are on the 
same footing, with cases of fraud in 
Jorjeshimr Narain Sinjh v, Rai Raiha 
Raman (2), and we can see no reason 
on principle why any distinction 
should be made between the one class 
of cases and the other. 


On the merits, we think that the 
L'^wer Appellate Court has staled its 
reasons very badly for conclusions, 
which are correct. The first question 
was whether the District Munsif was 
right in not coming to a conclusion 
on the plea of gross negligence. Thet¬ 
is no doubt that this plea was not 
taken by the eleventh defendant in 
any distinct language in her written 
statemant. The written statements 
were exceedingly general, the injunc¬ 
tion of the Code that allegations of 
fraud and the like should be made 
specific, if they are made at all, being 
entirely neglected. On these plea¬ 
dings, however, two very general 
issues were framed, one of which, the 
fourth, was quite wide enough to cover 
the plea of gross negligence ; and a 
most important consideration, there is 
no doubt that the parties had in mind, 
the plea of gross negligence at the 
trial and that the eleventh defendant 
was attempting lo produce evidence 
in support of it, which was rejected, 
not because the matter was not agitat¬ 
ed in the suit, but becaue that District 
Munsif did not think that the evidence 
was of any value. In these circum¬ 
stances we hold that the case of gross 
negligence was open and that the 
Munsif should have found definitely 
on it. The lower Appellate Court s 
order therefore remanding the suit 
for retrial on that point must be sup¬ 
ported. It had already directed the* 
Munsif to take an additional written 


(1) [1900] 27 Cal. 11-3 C.W.N. 660. 

(2) ]1912] 16 I. C. 543. 


( 


I 


5, 


,523 Madras 
/afeiuent from 



A n 


4 


the 


IV.) 


wi. We supplement char"^nj.e!!?“' 

ysaring that the uegligenpo rpn***! 

n should be described in a a 
, a, p»iblc a„“ ‘‘'''"'h 

definite issue as jto the-rrns^ n., i--. 
gence should be p-^nied 


^GuRtNATHAN (Ayling, J.) 

The Hivil Revision Petition is dis¬ 
missed. 

No order as to costs. 

App-^l petition 


retrial begins. 


Tiie Lower Appejato Coiirt’s\ or 1 
j, next, that iqithe retri ‘ ^ 

i^oraments shall bftadmitte 
{JfDCe and conside 


i 


c^rfc 


u 




^ i 


onwhat grounds 


It is not clear 
bat direction ; f/xactly it founaed 
the questiotvr it has not gone 
ts were r whether those decu- 
nd by tifejected on any legal 
^th thc,'^ Munsif. We have done 
Q fij/' re-ult that we are not 
U any obje.'tion valid under 
vIHenoe Act tO the ail mission of 
those documents e‘■tabli^hod. They 
were apparently produced before the 
District Mun-if; but he dismissed 
them with the remark that they were 
prior to the date of a certain com¬ 
promise and that the father of the 
'*Ueged adopted son, one Sanyasi 
aidu, could not have known of 



t 


‘.em, and elsewhere commented on 
e absence of documents to show that 
>anyasi recognised his alleged aaopt- 
d son as his son. We are told that 
lie District Munsif was inaccurate in 
liis and that among the documents 
.here are some which would support 
his part of the case. Ln any event, 
owever, the documents, as the 
lunsif himself says, would show that 
hellamiiial the widow of Sanyasi 
ter his death recognised the alleged 
lopted son. That in our opinion 
ould certainly bo a relevant fact 
id it would of course be for the trial 
mrt to estimate its importance. The 
istrict Munsif throughout has not 
iown that there is any provision of 
kc Evidence Act under which he was 
stifled in excluding these documents. 
3 was not justifled in excluding them, 
cause they would not prove a par- 
•ular part of the case when they 
re relevant to establish another 
This being so, this portion also 
3 Lower Appellate Court’s order 

e appe^il acjiordingly fails and is 
issed witVeoits of the eleventh 
ndant (the fiist respondent). 
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AYLIN(3 and Odgers, JJ. 

iV. Complainaiit- Pe¬ 

titioner. 

V. 

'■ dL (ruj'unathan — Acjused 
pondent. 

Cr- R. C. No, ;3d.3 of 1932 and 
P, No. 2;)0 of 1922. D/-l;3rh M ir. 


Res- 


f ^ 


r. R. 
1923 


IVorkmdu'.s Breach of Co ■trnr.^ Ir/, S'. I — 
Enquiry n.iidcr^ not one xi.ider Crivii-.al P, 6'. 

The enquiry directed by S. 1 or th** Work¬ 
mans Bre.<ch of (’o itract Act cannot he hold 
to bo one under Chapter XX of t .o Cr minal 
Procedure Code, and if a MaL'sirito passes 
an order of acquittal in accordance wit » s. 217 
Criminal P. C., hi^ order of aciiu tta: 'S notone 
passed under that Chapter or toe •''ode but 
merely a dismissal of Ino comp;aiat, and 
therefore, there is nothing to prevent nim from 
reviewing that order if heaves cau-c t* do so, 
43 M. 4*3 Foil, 4G C. 867 D:st [P. 7-JO C,2] 

S'. Raajanatha Aiyar-fov Poticioner. 

V. L. PJfhiraj — for Puidic Pro¬ 
secutor. 


i 


Ayling, J. “The petitioner in ttiiscase 
has tiled a complaint under S. I of the 
Workman’s Breach of Contract Act 
against the respondent before the 
Stationary Sub-Magistrate, ICovur, 
and that olficer proceeded to htar and 
determine the case as providt.d in the 
Act. On one of the dates of hearing, 
the petitioner was absent and the 
Magistrate tlureupon pissed an order 
purporting to acquit the respondent 
under S. 247 of the Cri.ninal Procedure 
Code. The petitioner sul)se(iuently 
applied to the Magistrate to review 
the order of acquittal and to proceed 
with the trial from the stage at which 
the case was thrown out. The Magis¬ 
trate held that he had no power under 
the Criminal Procedure Code to 
review an order of acquittal under S. 
247 and accordingly dismis-ed the 
petition. Against that dismissal the 
present revision is preferred 
In our opinion the Magistrate’s 
view was wrong. It has been held by 
this Court in Hutaaina Beari y. King 
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Ramamma V. GurunVtHAN \ Ayling, .T. ) 
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Emperor (1) that the Magistrate’s pro-' 
ceedings und^ir the Workman’s Breach 
of Contract Act up to vhe stage of the 
passage of an order by the Magistrate 
for repayment or performance under 
S. 2 aic nrit criminal proceedings at 

all, and this is also the view taken in 


r 


1923 Bladres 


appl^ to the enquiry contemplated by 
S. 1 of the Workman’s Breach of 

Contract Act,-They say, “The learned 
pleader, who appears for the peti¬ 
tioner, urges (1 that the evidence has 
not been properJy recorded ; and (2) 
that the Magistrate has written no 



hvipi-uiT V. Dhovdu (2). If the proceed- '^-iudgement. He however, has not been 


ings are not, criminal proceedings, it 
is difficult to see liow the pro'*,ed'ire 

can be regulated by Chapter XX of 
the Criminal Procedure Co'ie or how 
S. 24V of the C’ode can be held to apply. 
Mr. J thiraj, who argued the case for* 
the Public Prosecutor, suggested, 
that the definition of ** Summons 
Case ’ ill the Code as “ a case relat¬ 
ing to an offence ami not being a 
warrarit case ’ would cover pro’eed- 
itigs leading up to an offence (e. e,, 
disobedience to a Magistratp’s order ), 
which had not been commitred at the 
time when the proceedings wpre 
initiated ; but it seems to us that that 
would be an unwarrantable stretch 
of the definition. The ruling in 
Bo.ari v. tynperor ([) jg to the 

effect that no offence is committed 
until the workman disobeys the 
Magistrate’s order. In the second 
place, Mr. Ethiraj asks, under what 
provision of law the enquiry contem¬ 
plated by the Act can be conducted at 
all, if not under the (Criminal Pro¬ 
cedure Code ? We think the answer 
to it is contained in the closing words 
of S. 1 of the Act, which empowers 
the Magistrate to hfMr and deiprmine 
ike rxi'ip. ” This view is in accordance 
with the judgment of the Culeuita 
High Court in Averan Dts pjorfn y. 
Abdul liahun (3) in which the learned 
Judges have in fact held that the 
Criminal Procedure Code does not 


’* These words 

- t 


(1) [1^20] 43 Mad. ^4:^—59 I. C 45. 

(2) 33 Bom. 22—G Bom L. R. 
255 - 1 Cr. L. J. 26 ^-1 1. C 378. 

(3) [1899] 27 Cal. 131—4 C. W.N.20L 
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ixble to show us any section of Act 
%ni of 1859, or of the Criminal 
i^ro ’cdure Code, pre.scribing how 
evfdenceWfl^^this-nature 
, should be recor^,^ requiring a 
judgment to be wrii^^^* 
imply that Chapf^^ 

Criminal Procedure 9 
govern the case. "Vv 
referred to a Calcut a 

< handra Z),|,9 v. 

t*^ the present case, in 
learned Jildges apparent!, 
that S. 247 would apply, but the ques¬ 
tion the applicability does not 
appear to have been raided in that 
case at all, nor was their attentio'f 
drawn to the difficulty. 

In our opinion the enquiry directe 
by S. I of the Workman’s Breach o] 
Contract Act cannot be bell to be on 
under Ciiapter XX of the Crirain 
Procedure Code, and the Magistrat 
order of acqitial was ’n eject not 
passed under chat Lnapter of th 
Code but was merely a dismissal o 
the complaint. Viewed in this ligh 
there is nothing to prevent him froPj 
reviewing that order if he sees cau 
to do so We must therefore s 
aside his dismissal of the petitione 
review petition dated 23rd Februar 
1922 and direct him to restore t'l 
petition to file and dispose of 
according to law. 

Order s^t aside. 

(4) [ 1 919} 46 Cal. 867-29 C.L J. 38 
20 Cr L J. 192—23 C.W.N. 95 
51 1. C, 476. 
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